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Positive Notes
A person was always worried and tensed, by the fact that 

all the expenses of the house have to be borne by him and also the 
responsibility of the whole family is on him. Relatives visit his 
home frequently. He has to pay income tax etc. etc.

Often upset and scolded the children and had quarrels 
with his wife. One day his son came to him and asked his help for 
homework. As already tensed, he scolded the son. After a while, 
when his anger calmed, he went to son who was asleep and has a 
copy of his homework in his hand. He looked through the copy 
and as he wanted to keep the copy down, his eyes lay on the title 
of homework.



The title of homework was "those things that we do not 
like at first but they are good at later". Curiously he started 
reading the child's writing, the child wrote- I highly endow my 
final examination because initially these do not seem very good, 
but after the exams there are vacations.

I highly appreciate the bad taste of bitter medicines 
because at the beginning it seems bitter but it cures me from the 
disease. I am very grateful to the alarm clock that woke up in the 
morning - which tells me every morning that I am alive.

I also thank God very much for giving me such a good 
father because his scolding looks very bad at first in the beginning 
but he bring toys for me, takes me for a ride and feeds me good 
things and I'm happy that I have a father because my friend Sohan 
doesn't have one.



After reading it above, His thinking process changed. The 
child's words were repeatedly coming in his mind. Especially 
those last line. Then the person sat down quietly and started 
thinking about his problems.

I have to take all the expenses of the house, that means that I 
have a house and by the grace of God I am better positioned than 
those who do not have a home. I have to take responsibility for the 
whole family, that means I have a family,  and by God's grace, I 
am more lucky than those who are all alone in the world.

Friends or relatives comes to my house, this means that I have 
a social status and I have people who are my companions in my 
happiness. I pay too much INCOME tax, that means I have a good 
job/ business and I am better than those who are unemployed or 
are deprived of many things and facilities due to money.



Moral of the Story:

Whatever problems we have, If we keep looking at them 

from a negative perspective, we will be surrounded by 

them, but as soon as we see the same things from a positive 

perspective, our thinking will change completely. All our 

worries, All the problems, all the stress will end on a blink 

and we will start to see new ways to overcome difficulties.



Introduction
The philosophy of ADR is to motivate people to resolve their 

disputes amicably and for this purpose it is necessary to examine 
ADR's main trends and underlying objectives. Mediation has 
helped in reducing the pendency considerably. So much so that 
mediation is considered as a recognized tool to settle the dispute 
between the parties prior to filing of a case and even during the 
trial. Focus on mediation has reduced the pendency of cases 
considerably and relieving the courts of unnecessary burden and 
leaving them free to decide cases of public importance which 
require the expertise of the court. The time has come for the 
judges to shed their traditional neutrality and to adopt a pro-active 
role, the law officers must remember that their duty was not only 
to decide the list of cases brought before them but to settle the 
dispute forever.



Definition

Mediation is a structured process of dispute resolution in 

which a mediator, a neutral person trained in the process of a 

mediation, works with the parties to a dispute, to bring them 

to a mutually acceptable agreement. The mediator does not 

decide the dispute or give an award. He is only a facilitator 

and in charge of the process of mediation. The Mediation is a 

purely voluntary process in which parties continue out of 

their free will.



In Afcons Infrastructures Ltd. Vs. Cherian Varkey 
Construction Company Pvt. Ltd. & Ors. Hon'ble Apex 
Court observed that “Settlement” by “mediation” means the 
process by which a mediator appointed by parties or by the 
court, as the case may be , mediates the dispute between the 
parties to the suit by the application of the provision of the 
Mediation Rules, 2003 in part II, and in particular, by 
facilitating discussion between parties directly or by 
communicating with each other through the mediator, by 
assisting parties in identifying issues, reducing 
misunderstandings, clarifying priorities, exploring areas of 
compromise, generating options in an attempt to solve the 
dispute and emphasizing  that it is the parties own 
responsibility for making decisions which affect them.''



The concepts of mediation and conciliation were given 
official recognition by the Arbitration and Conciliation Act 1996; 
and by the amendment of the Code of Civil Procedure (CPC) in 
1999 to include different and appropriate forms of ADR 
(including Mediation)

      The Malimath Committee also known as 'Arrears 
Committee'  appointed in 1989 have a comprehensive study of 
the working of the court system, particularly identifying the 
causes, their shape and other cognate issues of delay in court 
proceedings and system with all prevalent aspects and 
dimensions. 

The main emphasis in the recommendation  of Malimath 
Committee for the removal of arrears of cases in courts was on 
the development of ADR system in India  through Mediation.

Authority Or Provisions



In Salem Bar (1) case, Supreme Court held :-

“It is quite obvious that the reason why section 89 has been 
inserted is to try and see that all the cases which are filed in court 
need not necessarily be decided by the court itself. Keeping in 
mind the law's delays and the limited number of judges which are 
available, it has now become imperative that resort should be had 
to alternative dispute resolution mechanism with a view to bring 
to an end litigation between the parties at any early date. The 
alternative dispute resolution mechanism as contemplated by 
section 89 is arbitration or conciliation or judicial settlement 
including settlement through Lok Adalat or mediation.”

Under the Code of Civil Procedure, 1908 express provisions 
are contained in the form of Order XXXII A, Rule 3 where under a 
duty is cast upon the courts to make efforts for settlement in suits 
relating to matters concerning a family. Similarly, under Order 
XXXVII Rule 5B, a duty is cast upon the court in a suit against 
the government or a public officer to assist in arriving at a 
settlement.



Section 89 lays down that where it appears to the Court that 
there exists an element of settlement, which may be acceptable to 
the parties; the Court shall formulate the terms of settlement and 
give time to the parties for their comments. On receiving the 
response from the parties, the Court may formulate the possible 
settlement and refer to either  (i) arbitration (ii) conciliation      
(iii) Judicial Settlement including the settlement through Lok 
Adalat or (iv) Mediation.

Rules 1-A, 1-B and 1-C of Order X deal with different 
situations.  These provisions are applicable where at the first 
hearing of the suit the Court ascertains from each party or the 
counsel whether the parties admit or deny the allegations of fact as 
are made in the plaint or the written statement.  After referring to 
the admissions and denials, the Court shall direct the parties to the 
suit to opt for either mode of the ADR as specified in Section 89 
(1) i.e. Arbitration and Conciliation, Lok Adalat or Mediation.



Common Ground























Why Mediation?
The relevance of mediation viz-a-viz the courts can be 

effectively brought out by some illustrations, by comparing a 
litigant approaching a court to a patient approaching a hospital 
for treatment.

   A patient approaching the hospital may have a serious 
ailment or a comparatively simpler life-style related ailment 
like hyper-tension. The patient with hyper tension is normally 
treated by a physician as an out-patient by prescribing some 
medicines and by suggesting a regimen of diet and exercise. A 
patient with a serious ailment, on the other hand, is admitted to 
the hospital as an in-patient and subjected to surgery or other 
medical procedures. 



 Imagine the reverse. It will be disastrous to admit a 
patient with a non-serious ailment to the hospital and subject 
him to a surgery. It will be equally disastrous if a patient in 
an emergency situation requiring surgery is treated as an 
out–patient by prescribing some medicine. 

The question is not whether treatment by a physician is 
better or treatment by a surgeon is better. The question is 
which type of treatment is required by the patient, having 
regard to the nature of his ailment. Similarly, when a litigant 
approaches a court, what requires to be seen is whether the 
dispute requires to be adjudicated by a court, or could be 
settled by mediation. If the dispute falls under the category 
of cases suited for mediation, it has to be referred to 
mediation. 



Cases Fit & Unfit for Mediation
In Afcons case the following categories of cases are 

normally considered to be not suitable for MEDIATION 
process having regard to their nature. Representative suits 
under order 1 Rule 8 CPC which involve public interest or 
interest of numerous persons who are not parties before court.

 Disputes relating to election to public offices.
 Cases involving grant of authority by the court after enquiry, 

as for example, suits for grant of probate or letters of 
administration.

 Cases involving serious and specific allegations of fraud, 
fabrication of documents, forgery, impersonation, coercion etc.

 Cases requiring protection of courts, as for example, claims 
against minors, deities and mentally challenged.

 Cases involving prosecution for Criminal Offences.



All other suits and cases of Civil nature in particular 

the following categories of cases are normally suitable for 

MEDIATION processes:- 

disputes relating to Specific performance;
disputes between suppliers and customers and bankers
disputes between landlord and tenant;
disputes between insurer and insured;
disputes relating to matrimonial causes, maintenance, 

custody of children.
disputes relating to partition;
disputes relating to partnership among partnership
disputes relating to tortuous liability.



Characteristics
Mediation is creative. Mediation allows the parties 

to design solutions that work for them and the mediator 
helps by providing viable alternatives and options. Judges 
lack the time to create solutions that fit individual cases 
and tend to resort to traditional outcomes.

Mediation is child-friendly. Instead of ratcheting up 
the hostility that often accompanies divorce, mediation 
turns down the heat and diffuses the conflict. Nothing 
(including divorce) is worse for children than ongoing 
hostility and conflict between their parents. Mediation 
allows each party to speak for themselves. No one knows 
your situation better than you. Having the opportunity to 
express your concerns is priceless. 

 



Suggestions
Intensive training of concerned judges, lawyers and the 

court staff is a must. The training will be on a continuous 
basis and JOTI should have an instructor on its pay roll to 
impart training on Mediation to different tiers of trainee-
judges, including new entrants to the Judicial Service. A 
batch of trainers should be created to take up this arduous 
job in all the districts.

Mediation will have a-smooth transition if it is 
introduced on a pilot court basis. The performances, results, 
reactions among pilot court judges, practicing lawyers and 
the litigants should be carefully monitored and recorded and 
suitable adjustments in the Mediation project should be 
made at each stage of extension after an exhaustive study of 
the experiences gained.

 



 Labor Courts and Small Causes Court are the two areas 
where mediation should be introduced immediately on a 
priority basis, amending the two special legislations. 

By above discussion it is clear that Mediation is very 
useful and Every New Institutional Framework must be 
brought about three Stages. The First Stage is bring 
awareness, the second acceptance and third 
implementation.

Although the proper stage to do so is after receiving the 
written statement, I would suggest 'at any stage of the suit' 
to cover backlogs.

 



Advantages of Mediation
 When Mediation works it is an effective means of dispute 
resolution for any dispute not requiring a judicial or third 
party determination. It provides a forum and an atmosphere in 
which parties gain understanding, become understood, and 
work together to explore options for resolution. By resolving 
disputes in mediation, parties determine for themselves what 
is important and, ultimately the outcome of the situation. 
While the benefits of mediation vary somewhat depending 
upon the nature of the dispute, and model of mediation 
applied, the following are some of the benefits typically 
associated with mediation:

 RECOGNITION: In hearing and being heard in the 
mediation forum, parties gain the understanding of the 
other parties point of view, and an enhanced opportunity 
to be heard and understood themselves.

 



EMPOWERMENT: Parties are empowered to decide for 
themselves whether and how they would like to resolve a 
situation. This self-determination aspect of mediation often 
corresponds to higher aspirations of how individuals and 
businesses want to conduct their lives and do business generally.

SPEED: In resolving or narrowing disputes through mediation, 
parties avoid the delay of a third party or judicially decided 
outcome.

ECONOMICAL: In resolving or narrowing areas of disputes 
through mediation parties save an enormous amount of time, 
energy, and expense associated with protracted conflict and 
litigation.
CONFIDENTIALITY: While lawsuits are matters of public 
record, what transpires at a mediation can be kept confidential by 
agreement. Whether a mediation occurs before or after filing of a 
lawsuit, any form of communication generated at a mediation is 
normally inadmissible evidence. 



QUALITY OF SETTLEMENT: Studies indicate parties 
entering into voluntary agreements through mediation are 
far more likely to adhere to and fulfill commitments made in 
such agreements than they are with judicially imposed 
resolutions.

REALITY CHECK OPPORTUNITY: In a private caucus, 
mediation can afford the opportunity to communicate 
important "reality check" information that may be easier for 
a client to accept from a neutral.

AVOID BAD OUTCOMES: Through mediation, parties 
avoid both the "win-lose" and "lose-lose", outcomes 
associated with litigation. Many parties who "win" in 
protracted litigation often find the overall time, energy, and 
monetary commitment associated with litigation comes at 
an enormous cost and loss.



Use of Mediation in Reducing of 
Pre-litigation

Sometimes, pre-litigation mediation or early 
mediation are not options. The other side will not agree, 
the risks to either side are not clear yet, discovery needs to 
be taken. But, where the time is right, the benefits to all 
may make pre-litigation mediation the creative strategy.

There are various reasons to do a mediation before 
suit is filed. First, litigation can be very emotionally 
draining on plaintiffs, especially in very emotional cases. 
Time away from jobs and family may be yet another 
justification and motivation for pre-litigation mediation. 
All in all, there is a move to mediate early in the process. 



Another area where early mediation is helpful is in the 
Family Law arena. In dissolution actions or even before 
the action is filed, mediation may be helpful in 
deescalating the conflict, keeping costs down, preventing 
even more emotions to heat up and to speeding the 
process along. Similarly, many times business disputes are 
like a divorce, but in a business context. In partnership 
disputes or shareholder disputes, an early mediation and 
especially a pre-litigation neutral intervention may 
actually save a business relationship. 



How to Prepare for Pre-litigation or 
Early Mediation

 To begin with, we may place a paragraph in our 
Mediation Centre, saying that "all disputes will be 
brought to a mediator before going to court". We can 
also use this opportunity to educate our Bar & Public 
at large about the potential benefits of mediation 
during their initial orientation session. There must be 
Help Desk in all Mediation Centres regarding Pre-
litigants. 



Pre Mediation Contract-

If you want to mediate a dispute, you and the opposing 
party should enter into a pre-mediation contract.  This 
simple contract should include the following:  

The mediation should be confidential and non-binding. 
The parties should agree on who will conduct the mediation 
and how the mediator will be paid. The cost of the mediator 
is typically split between the two parties. The parties should 
agree on the length of the mediation. Most mediation is 
scheduled for either a half-day or a full day. The parties 
should agree to mediate in good faith until either party 
reasonably determines that it is fruitless to continue. If the 
parties cannot reach an agreement, the mediation will result 
in what is known as an impasse. 



Where Should You Begin?

If two or more parties have a dispute that they think may 
be appropriate for mediation, they may contact an attorney to 
advise them on the benefits of mediation versus litigation, 
and to help them locate a mediator. If the parties like to 
mediate on their own without the help of attorneys, then they 
should contact their state bar association who will have a list 
of mediators to contact for an appointment. Alternatively, 
they can get in touch with a mediation and/or arbitration 
organization.

Mediation is a less hostile, less confrontational format 
for resolving disputes, where parties attempt to resolve their 
differences between themselves rather than relying on an 
inefficient, expensive, and time-consuming judicial system. 
Before your litigation advances, work with your attorney to 
determine if mediation is right for your case. 



Mediation can be used for any kind of dispute; there is 
no need to wait until a dispute results in a lawsuit and is sent 
to mediation by a judge. Pre-lawsuit mediation is becoming 
more widely accepted as a sensible way of resolving disputes 
before they turn into litigation. Besides being confidential 
and non-binding, mediation is relatively quick and 
inexpensive compared to litigating a dispute.

Here would like to refer Migrating Bird M. Which 
generally Migrates from one place to other place in groups. 
In which Alfa bird guides the others in the group about the 
path. In the same manner parties should be motivated and 
manipulate for mediation. 





When two people are in dispute, we can suggest the 
possibility of mediation to him or her, or we can ask their 
lawyer to discuss it with his or her lawyer. If their lawyer is 
not in-house, we have to make sure that he or she is familiar 
with the benefits of mediation and is willing to support them 
in the process even if it means lower fees for him or her in 
this particular instance. Tell him or her that you will ask him 
or her to be at the mediation and that it's important for them 
to explore this approach as an alternative to the courts.

When litigants lawyer raises the topic of mediation, the 
other side may be hesitant to try it because they figure that if 
you want it, then it must not be good for them. So, 
emphasize the benefits up front and make sure to emphasize 
that they can always go to court afterwards. 



However, when push comes to shove, and  litigants 
doesn't want to try mediation before taking to court , it's best 
not to try to force him or her to the table. The high success 
rate of mediation is based on the fact that both parties are 
there voluntarily.

Benefits to plaintiff in doing a pre-litigation mediation :

Avoids prolonged, potentially emotionally draining   
depositions and delays

Shortens the time to recovery of settlement funds
Allows plaintiff to move forward with their lives sooner
Gives certainty of result
Maintains confidentiality



Benefits to defense in doing a pre-litigation mediation :
 Avoids disruption to the company

Helps keep the dispute confidential in what could be an 
embarrassing situation (especially in employment)

Reduces large litigation costs
Keeps insurance rates from escalating from litigation 

exposure
Gives certainty and finality.

When is the best time to commence a pre-litigation 
mediation?

Usually, if informal discovery is possible, then mediation 
might be timely before costly discovery and depositions take 
place. In other cases, there are key depositions that must take 
place first for a resolution to be possible from a mediation. In 
some cases, it is not until the eve of a summary judgment motion 
when mediation is timely. In high profile employment and 
entertainment cases, earlier the better may be the strategy.



Conclusion

 Do you know In America almost 96 % cases get 
disposed through Mediation in ground level. Every 
Civil Case put before the Mediator authority at first 
instance and then mediator authority clear all aspect 
between parties and lawyers never misguide the 
parties of suit and if  any question of law involved in 
that case, parties go before trial Court.

A pilot project like Delhi & other Metro District 
Courts should also be adopted in Chhattisgarh State. 



From the above discussion, it is clear that 
Mediation will become revolutionary for our judiciary. 
For the aforementioned purpose, the government and 
the judiciary have to undergo the process of judicial 
review seriously both an operational and structural 
level. If all the players viz., the Government, the 
Judiciary, the Bar and the litigants take a concerted 
action in co-operation with each other, there is no 
reason as to why all stakeholders, should not reach 
consensus on the programme. A full-time professional 
mediator involved in resolving disputes throughout 
the District level is required.



In addition to dispute resolution, mediation can 

function as a means of dispute prevention, such as 

facilitating the process of contract negotiation.

 

The bottom line is: Mediation works. It saves 

time, money, and valuable relationships. When you 

think about it, what have you got to lose?



First two letters of  Mediation is 'ME' 
but it become more effective if  it's 

implemented by the concern of  'WE'.
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