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INTRODUCTION:

The Laws governing Inheritance among the Christians in  India

have been discussed in this article. The Indian Succession Act, 1925

provides  for  the  inheritance  laws  for  all  other  religions,  including

Christians.  Christians  have  varied  laws  on  succession  and  familial

relations.  The  rules  for  succession  among  the  Christians  has  been

codified  under  the  Indian Succession Act,  1925,  while  on the  other

hand customary practices also have an influence on the principles of

inheritance.  The  British  Indian  Government  enacted  the  Indian

Succession Act, 1865 which was to apply in the case of Christians. This

Act  was  later  replaced  by  the  Indian  Succession  Act,  1925,  which

currently  governs  the  inheritance  in  case  of  Christians.  Certain

customary practices also influence the principles of inheritance in case

of Christians and have also been considered by the courts in India.

Every  law  of  Succession  defines  the  rules  of  distribution  of

property in case a person dies without  making a Will.  The rules for

Succession among the Christians have been codified under the Indian

Succession Act, 1925. Kochin Christian Succession Act, 1921 and the

Travancore Christian Succession Act, 1916 were repealed and now the

Christians  following  general  scheme  of  inheritance  under  Indian

Succession Act,  1925.  Christians in the State of  Goa and the Union

Territories of Daman and Diu are governed by Portuguese Civil Court

1867, while those in Pondicherry governed by French Civil Court 1804,

Customary Hindu Law or  Indian Succession Act.  While  on the other

hand. Customary practices also have an influence on the principles of

inheritance, protestant and Tamil Christians (Living in certain talukas)

are still governed by their respective customary laws.

2. Despite these variations, the overall  law for Indian Christians in

effect  is  Indian  Succession  Act  of  1925.  Laws  of  Succession
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applicable to Christians for the intestate the governing law is the

Indian Succession Act, 1925 specifically under Section 31 to 49 of

the Act.

3. This Act recognizes three types of heirs for Christians:- 

1. Spouse  

2. Lineal Descendants  

3. Kindred

Lineal Descendants:

The  phrase  “Lineal  Descendant”  means,  “a  Descendant

born out of a lawful marriage”. Thus a daughter’s illegitimate son

or a son’s illegitimate daughter or other illegitimate issue cannot

be said to be a “Lineal Descendant”. An illegitimate child is not a

child within the meaning of the act. Therefore, such a child has

no share in the property of the parents. But in Jane Anthony Vs.

Siyath 2008 (4) KLT 1002 recognized the right of illegitimate

child under Indian Succession Act. 

Kindred or   Consanguinity:

The term “Kindred” means,  relations by blood through a

lawful marriage. Therefore, relations by illegitimate birth are not

recognized as Kindred under the Act. Kindred does not include

relation by affinity such as mother-in-law or step mother or step

father. Thus, a step father or a step mother has no legal right of

Succession  to  the  property  of  his  or  her  step  children.  The

position is the same in the case of a father-in-law as well. 

S. 24 of the Act makes an initial reference to the concept of

kindred  and  consanguinity,  defining  it  as  “the  connection  or

relation of persons descended from the same stock or common

ancestor.”  S.  25  qualifies  ‘lineal  consanguinity'  with  regard  to

descent in a direct line. Under this head fall those relations who

are  descendants  from  one  another  or  both  from  the  same

common ancestor.  Now,  succession  can  be  either  ‘per  capita'

(one share to each heir, when they are all of the same degree of

relationship) or ‘per stirpes' (division according to branches when

degrees of relationship are discrete). For Christians, if one were

to claim through a relative who was of the same degree as the
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nearest kindred to the deceased, one would be deemed to stand

in the shoes of such relative and claim ‘per stirpes.'

S. 26 qualifies ‘collateral consanguinity' as occurring when

persons  are  descended  from  the  same  stock  or  common

ancestor, but not in a direct line (for example, two brothers). It is

interesting to note that the law for Christians does not make any

distinction between relations through the father or the mother. If

the relations from the paternal and maternal sides are equally

related to the intestate, they are all entitled to succeed and will

take equal share among themselves. Also, no distinction is made

between  full-blood/half-blood/uterine  relations;  and  a

posthumous child is treated as a child who was present when the

intestate died, so long as the child has been born alive and was

in the womb when the intestate died.

 Christian  law  does  not  recognise  children  born  out  of

wedlock; it only deals with legitimate marriages. Furthermore it

does  not  recognise  polygamous  marriages  either.  However,  a

decision  has  been  made  to  the  effect  that  it  does  recognise

adoption and an adopted child is deemed to have all the rights of

a child natural-born, although the law does not expressly say so.

The law of  intestate succession under S.  32 states that:

The property of an intestate devolves upon the wife or husband

or upon those who are of the kindred of the deceased, in the

order  and according  to  the rules  hereinafter  contained in  this

Chapter. However, as aforementioned, the Act recognises three

types of heirs for Christians: the spouse, the lineal descendants,

and the kindred. 

4. The Concept of Succession :

Section 2(d) of the Act defines “Indian Christian” means,

a native of India who is or in good faith claims to be, of unmixed

Asiatic  Descent  and  who  professes  any  form  of  the  Christian

Religion. The religion of the deceased determines the Succession

to his estate. Succession, in brief, deals with how the property of a

deceased  person  devolves  on  his  heirs.  This  property  may  be

ancestral or self acquired and may devolve in two ways. 

1. By Testamentary Succession i.e., when the deceased has left a

will bequeathing his property to specific heirs. 
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2. By Intestate Succession, when the deceased has not left a will

whereby  the  law  governing  the  deceased  (according  to  his

religion) steps in, and determines how his estate will devolve. 

 
5. The  rules  relating  to  Intestate  Succession  among  Christians

governed under Sections 29 to 49 in Part V of Indian Succession

Act. But if there is a will executed by the deceased, the General

Law as contained in Sections 57 to 391 would apply. 

6. Testamentary Succession among Indian Christians: 

A will  is  the expression by a person of  wishes which he

intends to take effect only at his death. In order to make a valid

will,  a testator must have a testamentary intention to which he

gives deliberate expression to take effect only at his death. 

7. Testamentary  Succession  is  dealt  with  under  Part  VI  of  Indian

Succession Act, 1925. Part VI of the Act has Sections 57 to 191,

that comprehensively deal with all issues connected with wills and

codicils and the making and enforcing of the same, capacity and

formalities to make a will. According to Section 59, every person

of sound mind, not being a minor may dispose of his property by

will. Married women, deaf/dumb/blind persons who are not there

by incapacitated to make a will are all entitled to disposing their

property by will. Soundness of mind and freedom from intoxication

or any illness that render a person incapable of knowing what he is

doing are laid down as pre-requisites to the process.

8. Intestate Succession among Indian Christians: 

Section  30  of  the  Indian  Succession  Act,  1925  defines

Intestate Succession thus, a person is deemed to die intestate in

respect of all property of which he has not made a testamentary

dispossession which is capable of taking effect. Thus, any property

which has not already been bequeathed or allocated as per legal

process, will, upon the death of the owner, in so far, as he is an

Indian Christian, devolve as per the Rules contained in Chapter II

of the Act. If a person has not made a testamentary disposition of

his  property which is capable of  taking effect, he is  deemed to

have died intestate  in  respect  of  his  entire  estate.  Intestacy  is

either  total  or  partial.  There  is  a  total  intestacy  where  the
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deceased does not effectively dispose of any beneficial interest in

any of his property by will. There is a partial intestacy where the

deceased  effectively  dispossess  of  some,  but  not  all,  of  the

beneficial interest in his property by will. 

 
Rules of Distribution: 

The Succession Act contemplates only those relations that

arise from a lawful marriage. Where an intestate has left a widow

and if he has left lineal descendants, i.e., Children and Children’s

Children, 1/3rd of his property shall belong to the widow, and the

remaining  two  third  shall  go  to  the  lineal  descendants.  If  the

intestate has no lineal descendants, but has left persons who are

of kindred to him, half of his property shall belong to the widow

and the other half shall go to those who are of kindred to him.

9. A husband has no right to inherit the property of a divorced wife.

In case of a judicial separation under the Indian Divorce Act, 1869,

the property of the wife would devolve upon her legal heirs as if

her husband were dead.

10. A daughter-in-law has no right of succession to the estate of her

intestate father-in-law.

11. Where  the  intestate  has  left  a  widow,  and  there  are  no  lineal

descendants, the widow’s share is one half of the estate of the

intestate, as is provided under Section 33 (b).

12. Where  an  intestate  has  left  no  child,  but  only  a  grandchild  or

grandchildren and no other remote descendant, the property shall

belong  to  the  grandchild  if  only  one  grandchild  is  left  by  the

intestate and if there are grandchildren, the property shall belong

to the surviving grandchildren in equal shares.

13. As there is no statutory recognition for adoption by Christians in

India, an adopted child cannot claim the right to succession unless

a custom of adoption can be proved.

14. A  Hindu  Converts  to  Christianity  will  be  bound  solely  by  the

Succession  laws  governing  Christians,  inclusive  of  the  Indian

Succession  Act,  1925.  The  religion  of  the  heirs  will  not  act  as
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estoppel with regard to succession even the Hindu father of a son

who had converted to Christianity was held entitled to inherit from

him after  his  death.  When a Hindu  convert  to  Christianity  dies

intestate,  it  is  the  father,  who  succeeds  to  the  property.  The

religious  faith  of  the  father  is  immaterial  for  the  purpose  of

succession,  it  is  that  the  deceased  should  have  belonged  to

Christian Religion on the date of his death.

15. In case of a Christian daughter, she has no pre-existing right in the

family  property  and  her  rights  arise  when  her  parents  die

intestate.

16. As  per  Section  48,  when  the  intestate  has  left  neither  lineal

descendant, nor parent, nor sibling, his property shall be divided

equally among those of his relatives who are in the nearest degree

of kin to him. If there are no heirs, whatsoever to the estate, the

Doctrine  of  Escheat  can be invoked by the Government,  where

upon the estate of the deceased will revert to State.
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