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INTERLOCUTORY APPLICATIONS 

What is Interlocutory Application:  

  Interlocutory Application is not defined in the Civil Procedure Code. Rule 2 (j) of 

Civil Rules of Practice defins the expression interlocutory application to mean “an application to 

the court in any suit, appeal or proceedings already instituted in such court, other than a 

proceeding for execution of a decree or order”.  

  Sec.141 CPC makes a reference to `Miscellaneous proceedings`, stating that the 

procedure provided in this Code in regard to a suit shall be followed as far as it can be made 

applicable, in all proceedings in any court of civil jurisdiction, including the proceedings under 

Order IX but does not include any proceedings under Art 226 of Constitution of India. 

The Civil Rules of Practice – Relevant Rules:        

 Form of Interlocutory application – Rule 53: Interlocutory applications shall be 

headed with the cause title of the plaint, original petition, or appeal as in Form No. 13.  

  Contents – Rule 54:  Except where otherwise provided by these rules or by any 

law for the time being inforce, an Interlocutory Applications shall state the provision of law 

under which it is made and the order prayed for or relief sought in clear and precise terms.  The 

applications shall be signed by the applicant or his Advocate, who shall enter the date on which 

such signature is made.  Every application in contravention of this rule shall be returned for 

amendment or rejected.   Separate application for each distinct prayer – Rule 55: 

There shall be separate application in respect of each distinct relief prayed for.  When several 

reliefs are combined in one application, the court may direct the applicant to confine the 

application only to one of such reliefs unless the reliefs are consequential and to file a separate 

application in respect of each of the others.    When the I.A. may be rejected – 

Rule 56: Every application which does not pray for a substantive order but prays merely that any 

other application may be dismissed, and every application which prays for an order which out to 

be applied for on the day fixed for the hearing of any suit, appeal, or matter, may be rejected with 

costs.         Proof of facts by affidavit: Rule 

60: Any fact required to be proved upon an interlocutory proceeding shall unless otherwise 

provided by these rules, or ordered by the Court, be provided by affidavit but the Judge may, in 

any case, direct evidence to be given orally, and thereupon the evidence shall be recorded, and 

exhibits marked, in the same manner as in a suit and lists of the witness and exhibits shall be 

prepared and annexed to the judgment.       Three 

days notice: (Rule 58): (1) Unless the Court otherwise orders, notice of an interlocutory 

application shall be given to the other parties to the  suit or matter or their Advocate , not less 

than three days before the day appointed for the hearing of the application. 

 “Interlocutory‖ means not that decides the cause but which only settles some intervening 

matter relating to the cause. After the suit is instituted by the plaintiff and before it is finally 

disposed off, the court may make interlocutory orders as may appear to the court to be just and 

convenient. The power to grant Interlocutory orders can be traced to Section 94 of C.P.C. 

Section 94 summarizes general powers of a civil court in regard to different types of 



Interlocutory orders. The detailed procedure has been set out in the I Schedule of the C.P.C 

which deals with Orders and Rules.  

 Interlocutory orders may take diverse shapes depending upon the constraint of the respective 

parties during the pendency of the suit. Applications for appointment of Commissioner or Receiver, 

Temporary Injunctions, payment into court, recording satisfaction of decree, insisting security for costs, 

etc. Out of these assorted interlocutory orders that can be passed, the court is called upon to make a 

decision  on questions regarding grant of temporary injunction, receivers and commissions more 

frequently than other interim orders. 

 One purpose of the enforcement of the laws is to maintain peace and order in society. The 

disputes relating to property should be settled in a civilized manner by having recourse to law and not 

by taking the law in own hands by members of society. The granting of perpetual Injunctions is 

regulated by the Specific Relief Act, while temporary or, as they are sometimes called, interlocutory 

Injunctions, which are simply intended to preserve the status quo pending the decision, and which may 

be granted at any period of a suit, are treated as of the nature of procedure and are therefore regulated 

by the Code.  

1) TEMPORARY INJUNCTION 

 

 Injunctions are of two types, (1)”Temporary” and (2)”Permanent”. A Permanent Injunction 

restrains a party for ever from doing or not doing a specified act and the same can be granted only on 

merits at the conclusion of the trial after hearing both the parties to the suit. It is governed by Sections 

38 to 42 of the Specific Relief Act, 1963. A temporary or interim injunction on the other hand restrains a 

party temporarily from doing or restraining from doing a specified act and can be granted till the 

disposal of suit. It is regulated by the provisions of Order 39 Code of Civil Procedure and it may be 

granted at any stage of the suit. Injunctions are preventive, prohibitive or restrictive i.e. when they 

prevent, prohibit or restrain someone from doing something; or mandatory, when they compel, 

command or order some persons to do something.  

 Injunction may be issued only against a party and not against a stranger or 3rd party. The 

various circumstances under which the Temporary Injunction can be granted have been provided for 

under Order 39 Rule 1 C.P.C. The power to grant temporary injunction is at the discretion of the court. 

The discretion however should be exercised reasonably, judiciously and on sound legal principles. 

Relevant legal provisions from Civil Procedure Code:  

Sec.94 CPC – Supplementary Proceedings: In order to prevent the ends of justice from being defeated 

the Court may, if it is so prescribed- 

(a) issue a warrant to arrest the defendant and bring him before the Court to show cause why he should 

not give security for his appearance, and if he fails to comply with any order for security commit him to 

the civil prison; 

(b) Direct the defendant to furnish security to produce any property belonging to him and to place the 

same at the disposal of the court or order the attachment of any property; 

© grant a temporary injunction and in case of disobedience commit the person guilty thereof to the civil 

prison and order that his property be attached and sold; 



(d) Appoint a receiver of any property and enforce the performance of his duties by attaching and selling 

his property; 

(e) Make such other interlocutory order as may appear to the court to be just and convenient. 

ORDER XXXIX-TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS: 

Temporary injunctions 

1 . Cases in which temporary injunction may be granted— Where in any suit it is proved by affidavit or 

otherwise— 

(a)that any property in dispute in a suit is in danger of being wasted, damaged or alienated by any party 

to the suit, or wrongfully sold in a execution of a decree, or 

(b) that the defendant threatens, or intends, to remove or dispose of his property with a view to 

[defrauding] his creditors,  

(c) that the defendant threatens to dispossess, the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the Court may be order grant a temporary injunction to 

restrain such act, or make such other order for the purpose of staying and preventing the wasting, 

damaging, alienation, sale, removal or disposition of the property or dispossession of the plaintiff, or 

otherwise causing injury to the plaintiff in relation to any property in dispute in the suit as the Court 

thinks fit, until the disposal of the suit or until further orders. 

2 . Injunction to restrain repetition or continuance of breach—  

(1) In any suit for restraining the defendant from committing a breach of contract or other injury of any 

kind, whether compensation is claimed in the suit or not, the plaintiff may, at any time after the 

commencement of the suit, and either before or after judgment, apply to the Court for a temporary 

injunction to restrain the defendant from committing the breach of contract or injury complained, of, or 

any breach of contract or injury of a like kind arising out of the same contract or relating to the same 

property or right. 

(2) The Court may be order grant such injunction, on such terms as to the duration of the injunction, 

keeping an account, giving security, or otherwise, as the Court thinks fit. 

2A . Consequence of disobedience or breach of injunction—  

(1) In the case of disobedience of any in junction granted or other order made under rule 1 or rule 2 or 

breach of any of the terms on which the injunction was granted or the order made, the Court granting 

the injunction or making the order, or any Court to which the suit or proceeding is transferred, may 

order the property of the person guilty of such disobedience or breach to be attached, and may also 

order such person to be detained in the civil prison for a term not exceeding three months, unless in the 

meantime the Court directs his release. 

(2) No attachment made under this rule shall remain in force for more than one year, at the end of 

which time if the disobedience or breach continues, the property attached may be sold and out of the 

proceeds, the Court may award such compensation as it thinks fit to the injured party and shall pay the 

balance, if any, to the party entitled thereto. 

3 . Before granting injunction, Court to direct notice to opposite party—  

The Court shall in all case, except where it appears that the object of granting the injunction would be 

defeated by the delay, before granting an injunction, direct notice of the application for the same to be 

given to the opposite party: 

 Provided that, where it is proposed to grant an injunction without giving notice of the 

application to the opposite party, the Court shall record the reasons for its opinion that the object of 

granting the injunction would be defeated by delay, and require the applicant— 

(a) to deliver to the opposite party, or to send to him by registered post, immediately after the order 

granting the injunction has been made, a copy of the application for injunction together with 



(i) a copy of the affidavit filed in support of the application; 

(ii) a copy of the plaint; and 

(iii) copies of documents on which the applicant relies, and 

 

(b) to file, on the day on which such injunction is granted or on the day immediately following that day, 

an affidavit stating that the copies aforesaid have been so delivered or sent. 

 

3A. In any case where a temporary injunction is granted the court may, at the time of the order, or at 

any time during the pendency of the injunction, call upon the  to furnish security for the amount of 

damages that the court may determine as payable by the party obtaining the injunction to the other 

party as compensation for any injury or loss that may be sustained by the latter by reason of the 

injunction. 

 

3B.  The court shall on application made after the disposal of the suit, determine the amount payable 

under rule 3A and make an order awarding it to the applicant. (inserted as per amendment w.e.f 

12.7.1962) 

 

3A . Court to dispose of application for injunction within thirty days.—  

 

Where an injunction has been granted without giving notice to the opposite party, the Court shall make 

an endeavour to finally dispose of the application within thirty day from the date on which the 

injunction was granted; and where it is unable so to do, it shall record its reasons for such inability. 

 

4 . Order for injunction may be discharged, varied or set aside—  

 

Any order for an injunction may be discharged, or varied, or set aside by the Court, on application made 

thereto by any party dissatisfied with such order: 

 Provided that if in an application for temporary injunction or in any affidavit support such 

application a part has knowingly made a false or misleading statement in relation to a material particular 

and the injunction was granted without giving notice to the opposite party, the Court shall vacate the 

injunction unless, for reasons to be recorded, it considers that it is not necessary so to do in the interests 

of justice: 

 

 Provided further that where an order for injunction has been passed after giving to a party an 

opportunity of being heard, the order shall not be discharged, varied or set aside on the application of 

that party except where such discharge, variation or setting aside has been necessitated by a change in 

the circumstances, or unless the Court is satisfied that the order has caused under hardship to that 

party. 

 

The object of the interlocutory injunction       

 Grant of injunction is ―exdebito Justitiae‖, i.e. to meet the ends of justice. Injunction should 

not be lightly granted as it adversely affects the other side. The grant of injunction is in the nature of 



equitable relief and the court has undoubtedly power to impose such terms and conditions as it thinks 

fit.  

Principles governing grant of ad-interim injunction: 

  In Damodar Valley Corporation vs Haripada Das And Ors. (AIR 1978 Cal 489) 

Hon'ble Apex Court held  the principle governing grant of ad interim injunction appears to be as 

follows :--  (i) It is not necessary for grant of ad interim injunction on a balance of 

convenience that the plaintiff should succeed in establishing a prima facie case or a probability 

that he would be successful at the trial of the action.       

    (ii) It is also no part of court's function at that stage of the litigation 

to resolve conflicts on evidence on affidavits as to facts on which the claims of either party may 

ultimately depend nor to decide difficult question of law which call for detailed argument and 

mature consideration which is reserved for the trial. All that is necessary at that stage on the 

evidence on affidavits, is that the court should be satisfied that the claim is not frivolous or 

vexatious, in other words there is a serious question to be tried. 

(iii) On such satisfaction, the court will consider whether the plaintiff, if he succeeds, would be 

adequately compensated by an award of damages for the loss if the defendant continued to do 

what was sought to be injuncted. If damages recoverable in law is an adequate remedy and the 

defendant is in a financial position to pay them, no interlocutory order should be normally 

granted, however strong the plaintiff's claim appears to be at that stage.     

     (iv) If damages are not an adequate remedy to the plaintiff 

in event of his success at the trial the court will consider if the defendant would be adequately 

compensated if he succeeds in his case, by reason of the plaintiff's undertaking for damages for 

the loss caused by reason of the injunction. If such damages are adequate remedy and the 

plaintiff is in a financial position to pay them, an interlocutory injunction should not be refused.  

         When can temporary 

injunction can be granted: In Colgate Palmolive (India) Ltd. Vs. Hindustan Lever Ltd., 

AIR 1999 SC 3105, the Hon‘ble Supreme Court observed that the other considerations which 

ought to weigh with the Court hearing the application or petition for the grant of injunctions are 

as below :            (i) 

Extent of damages being an adequate remedy;       

 (ii) Protect the plaintiff‘s interest for violation of his rights though however having regard 



to the injury that may be suffered by the defendants by reason therefor ;     

  (iii) The court while dealing with the matter ought not to ignore the factum of 

strength of one party‘s case being stronger than the others;       

   (iv) No fixed rules or notions ought to be had in the matter of grant of 

injunction but on the facts and circumstances of each case- the relief being kept flexible;   

   (v) The issue is to be looked from the point of view as to whether on 

refusal of the injunction the plaintiff would suffer irreparable loss and injury keeping in view the 

strength of the parties‘ case;  (vi) Balance of convenience or inconvenience ought to be 

considered as an important requirement even if there is a serious question or prima facie case in 

support of the grant;   (vii) Whether the grant or refusal of injunction will 

adversely affect the interest of general public which can or cannot be compensated otherwise.‖ 

 A useful reference can be made to the judgment of the Apex Court in DALPATKUMAR 

AND OTHERS VS. PRAHALAD SINGH AND OTHERS reported in 1992 (1) SCC 719. The 

circumstances under which Interlocutory mandatory injunction could be granted has been dealt 

with in DORAB CAWASJI WARDEN VS. COOMI SORAB WARDEN AND OTHERS 

reported in 1990 (2) SC C 117.          

   Another useful reference can also been made to GLAXO SMITHKLINE 

CONSUMER HEALTHCARE LIMITED, REGISTERED OFFICE, GRGAON 

THROUGH ITS MANAGING DIRECTOR AND OTHERS VS. All STORES THROUGH 

ITS PROPRIETOR S.M.ABDUL GANI reported in 2009 (8) M LJ 845.    

      It is axiomatic that the court before granting 

temporary injunction has to ascertain whether the applicant has made out a prima facie case in 

support of the right claimed by him. The court must be satisfied that there is a bonafide dispute 

raised by the applicant that there is a strong case for trial and there must be degree of probability 

that the applicant would be entitled to get relief claimed in the suit. A useful reference can be 

made to MARTIN BURN Ltd. vs. R.N.BANERJEE reported in AIR 1958 SC 79.   

                    Prima Facie 

Case:            The 

judicial precedents have set up some basic conditions to be satisfied for the grant of preventive 

relief of injunction. They are (1) Prima facie case, (2) Irreparable injury, (3) Balance of 

convenience. The applicant must prove the existence of a prima facie right in his favour. The 

court must be satisfied that there is every probability tilting in his favour. The party must argue 



that there is serious question to be tried if the test of 'prima facie' is satisfied. The applicant must 

satisfy the Court that an order is highly necessary without which a right accrued in favour of the 

party concerned cannot be protected from injury and which cannot be adequately compensated. 

By satisfying these conditions the party can very well argue that the balance of convenience is in 

his favour.     In Gujarat Electricity Board, Gandhinagar v. 

Maheshkumar and Co., Ahmedabad (1995(5) SCC 545, Hon'ble Apex Court held  that "Prima 

facie case" means that the Court should be satisfied that there is a serious question to be tried at 

the hearing, and there is a probability of Plaintiff obtaining the relief at the conclusion of the trial 

on the basis of the material placed before the Court. "Prima facie case" is a substantial question 

raised bona fide which needs investigation and a decision on merits. The Court, at the initial 

stage, cannot insist upon a full proof case warranting an eventual decree. If a fair question is 

raised for determination, it should be taken that a prima facie case is established. The real thing 

to be seen is that the Plaintiff‟s claim is not frivolous or vexatious.  Instead of quoting the 

old cases, suffice to read the recent judgment of Supreme Court, in Makers Development 

Services vs. M. Visvesvaraya Industrial Research and Development Centre 2012 (1) SCC 

735 law is reinforced that while passing interim order of injunction the court is required to 

consider the above three basic principles besides taking into account the conduct of the parties. It 

is established law that   the court should not interfere only because the property is a very valuable 

one. Either granting or refusing to grant an injunction has serious consequences depending upon 

the nature of the property, claims thereto and the relief claimed; and in dealing with such matter, 

the court advised that the court must make every endeavour to protect the interest of the parties. 

  Irreparable Injury:         

  Once the existence of prima facie case is made out the court should analyze the 

2
nd

 condition viz., the irreparable injury. Only if the applicant would suffer irreparable injury if 

interim injunction is not granted then the injunction can be granted. The court must be satisfied 

that the refusal of injunction would result in irreparable injury to the party seeking injunction. 

This position is made clear in the case of ASSISTANT COLLECTOR OF CENTRAL EXCISE, 

CHANDAN NAGAR, and WEST BENGAL VS. DUNLOP INDIA LTD. AND OTHERS in 

AIR 1985 SC 330.         Balance of Convenience:    

      Where the defendant disputes the plaintiff's title to 

the mark or contends that the plaintiff is not entitled to relief by reason of the acquiescence or 

delay or other Estoppel or of the defendant's concurrent rights, the Court will be guided by the 



balance of inconvenience which may arise from granting or withholding the injunction as well as 

the justice of the cause after considering all the circumstances in the suit. In other words, where 

the plaintiff's title is disputed or the fact of infringement or misrepresentation amounting to a bar 

to the action or some other defence is plausibly alleged upon the interlocutory motion, the Court 

in granting or refusing the interim injunction is guided principally by the balance of convenience 

that is by the relative amount of damage which seems likely to result if the injunction is granted 

and the plaintiff ultimately fails or if it is refused and he ultimately succeeds.                                                                            

2) Attachment before judgment 

 Attachment before Judgment is a very extra ordinary remedy and the primary object of 

Attachment before Judgment is to prevent any attempt on the part of the defendant to defeat the 

realization of decree that may be passed against him. The remedy of Attachment before Judgment is 

an extra ordinary remedy and must be exercised sparingly and strictly in accordance with the law and 

with utmost care and caution so that it may not become an engine of oppression. It is incumbent upon 

the court before granting an order of attachment before judgment to be satisfied about the following 

two conditions:    

(1) That the Defendant is about to dispose of the whole or any part of his property; and 

(2) That the disposal is with the intention of obstructing or delaying the execution of any decree that 

may be passed against him. 

Order XXXVIII Rule 5 of the Code reads as under: 

 Where defendant may be called upon to furnish security for production of property. 

(1) Where at any stage of a suit, the Court is satisfied, by affidavit or otherwise, that the defendant, with 

intent to obstruct or delay the execution of any decree that may be passed against him,- 

(a) is about to dispose of the whole or any part of his property, or 

 

(b) is about to remove the whole or any part of his property from the local limits of the jurisdiction of the 

Court, the Court may direct the defendant, within a time to be fixed by it, either to furnish security, in 

such sum as may be specified in the order, to produce and place at the disposal of the Court, when 

required, the said property or the value of the same, or such portion thereof as may be sufficient to satisfy 

the decree, or to appear and show cause why he should not furnish security. 



 

(2) The plaintiff shall, unless the Court otherwise directs, specify the property required to be attached and 

the estimated value thereof. 

(3) The Court may also in the order direct the conditional attachment of the whole or any portion of the 

property so specified. 

(4) If an order of attachment is made without complying with the provisions of Sub-rule (1) of this rule, 

such attachment shall be void. 

 The Rules or the grounds upon which the attachment before judgment is adumbrated in Order 

38 Rule 5 C.P.C. In Order 38 Rule 5 C.P.C., sub clause (1) is very important and if attachment before 

judgment order is passed without complying the provisions of Order 38 Rule 5 Sub clause (1), such 

attachment is void. A useful reference to the following decisions will be of great assistance to all of 

you as number of money suits will come ‗up for trial and applications will be moved to secure 

attachment of properties of the defendant before judgment.  

 The first in the series of judgment is ―AIR 1984 MADRAS 70 N.PAPPAMMAL VS. 

CHIDAMBARAM‖ In this judgment the Madras High Court had set out the essential requirements 

for invoking the power of court to effect an attachment under Order 38 Rule 5 sub rule (1). The High 

Court has clearly pointed out that in view of the Order 38 Rule 5 Sub Rule (4) an attachment before 

judgment indiscriminately without notice giving an opportunity to the defendant to stave of the 

attachment by offer of security and without rigidly conforming to the requirement of Sub Rule (1) 

would be invalid. All of you would do well to go through the said judgment. Similarly the following 

2 judgments further clarify the need to be careful while dealing with the application under Order 38 

Rule 5 C.P.C. 

 As far as the mode of making an attachment before judgment it shall be in the same manner 

as prescribed for the attachment of property in execution of a decree. It would mean that the 

provision contained in Order 21 Rule 54 C.P.C. has to be followed. And as per Order 38 Rule 11(b) 

High Court Amendment Madras which in effect is that the, order of attachment passed under Rule 5 

or 6 of the orders of raising the attachment passed under Rule 9 to be communicated to the 

Registering Office within the limits of the jurisdiction the whole or any part of the immovable 

comprised in such order is situate.   As per the provisions of Order 38 Rule (8) where any 

claim is preferred to the property attached before judgment, such claim shall be adjudicated in the 

same manner as provided under Order 21 Rule 58 of C.P.C. Another illuminating judgment on the 



aspect of Order 38 Rule 5 and 6 is the Judgment of Calcutta High Court in PREMRAJ VS. Md. 

MANECK GAZI & OTHERS REPORTED IN AIR 1951 CAL. 156. A useful reference can also be 

made to AIR 1982 SC- 989 SARDAR GOVINDHRAO MAHADIK & ANOTHER VS. DEVI 

SAHAI & OTHERS.  

 The Court can pass conditional order of attachment even before the notice and if the 

defendant fails to show cause why he need not furnish security the court can order the conditional 

attachment be made absolute. 

        Attachment before judgment can also be ordered in respect of the property situate outside the 

jurisdiction of the court in such a case the procedure under Section 136 of C.P.C. has to be followed. 

An order of attachment passed under Order 38 of the Code of Civil Procedure would be 

operative even after the decree is passed. Such an order of attachment passed under Order 38 can 

be taken benefit of by the decree holder even after a decree is passed.  

 By reason of an interlocutory order whether in terms of Order 38, Order 39 or Order 40, a 

person's right to transfer a property may remain suspended as a result whereof he may suffer 

grave injury. When the suit is dismissed for default, he may exercise his right. If it is to be held 

that on restoration of the suit the order of attachment before judgment or an order, an injunction 

is automatically revived, as a result whereof the status of the parties would be in the same 

position as on the date of passing of the initial interlocutory order, they may be proceeded with 

for violation of the order of injunction or an order of attachment before judgment. The right of 

subsequent purchaser may also be affected. By reason of taking recourse to a supplemental 

proceedings, the rights of the parties and in some cases the right of even a third party cannot be 

allowed to be taken away. 

object, nature and scope of Order 38 Rule5: 

 In Raman Tech. & Process Engg.Co., v. Solanki Traders reported in (2008) 2 SCC 302  the 

Supreme Court explained the object, nature and scope of Order 38 Rule5 as follows: 

 The object of supplemental proceedings (applications for arrest or attachment before judgment, 

grant of temporary injunctions and appointment of receivers) is to prevent the ends of justice being 

defeated. The object of Order 38 Rule 5 CPC in particular, is to prevent any defendant from defeating the 

realisation of the decree that may ultimately be passed in favour of the plaintiff, either by attempting to 

dispose of, or remove from the jurisdiction of the court, his movables. The Scheme of Order 38 and the 



use of the words to obstruct or delay the execution of any decree that may be passed against him in Rule 5 

make it clear that before exercising the power under the said Rule, the court should be satisfied that there 

is a reasonable chance of a decree being passed in the suit against the defendant. This would mean that the 

court should be satisfied that the plaintiff has a prima facie case. If the averments in the plaint and the 

documents produced in support of it, do not satisfy the court about the existence of a prima facie case, the 

court will not go to the next stage of examining whether the interest of the plaintiff should be protected by 

exercising power under Order 38 Rule 5 CPC. It is well-settled that merely having a just or valid claim or 

a prima facie case, will not entitle the plaintiff to an order of attachment before judgment, unless he also 

establishes that the defendant is attempting to remove or dispose of his assets with the intention of 

defeating the decree that may be passed. Equally well settled is the position that even where the defendant 

is removing or disposing his assets, an attachment before judgment will not be issued, if the plaintiff is 

not able to satisfy that he has a prima facie case. 

 The power under Order 38 Rule 5 CPC is drastic and extraordinary power. Such power should 

not be exercised mechanically or merely for the asking. It should be used sparingly and strictly in 

accordance with the Rule. The purpose of Order 38 Rule 5 is not to convert an unsecured debt into a 

secured debt. Any attempt by a plaintiff to utilise the provisions of Order 38 Rule 5 as a leverage for 

coercing the defendant to settle the suit claim should be discouraged. 

Guiding Principles while passing Order 38 Rule 5:  

 In Premraj Mundra v. Md. Manech Gazi reported in AIR 1951 Cal 156 after referring to a few 

authorities, the following guiding principles are deduced: (1) That an order under O.38, Rr.5 and 6, can 

only be issued, if circumstances exist as are stated therein.(2) Whether such circumstances exist is a 

question of fact that must be proved to the satisfaction of the Court. (3) That the Court would not be 

justified in issuing an order for attachment before judgment, or for security, merely because it thinks that 

no harm would be done thereby or that the defts. would not be prejudiced. (4) That the affidavits in 

support of the contentions of the applicant, must not be vague, and must be properly verified. Where it is 

affirmed true to knowledge or information or belief, it must be stated as to which portion is true to 

knowledge, the source of information should be disclosed, and the grounds for belief should be stated. (5) 

That a mere allegation that the deft. was selling off and his properties is not sufficient. Particulars must be 

stated. (6) There is no rule that transactions before suit cannot be taken into consideration, but the object 

of attachment before judgment must be to prevent future transfer or alienation. (7) Where only a small 

portion of the property belonging to the deft. is being disposed of, no inference can be drawn in the 

absence of other circumstances that the alienation is necessarily to defraud or delay the pltf's claim. (8) 

That the mere fact of transfer is not enough, since nobody can be prevented from dealing with his 



properties simply because a suit has been filed: There must be additional circumstances to show that the 

transfer is with an intention to delay or defeat the pltf.'s claim. It is open to the Court to look to the 

conduct of the parties immediately before suit, and to examine the surrounding circumstances, and to 

draw an inference as to whether the deft. is about to dispose of the property, and if so, with what 

intention. The Court is entitled to consider the nature of the claim and the defence put forward. (9) The 

fact that the deft. is in insolvent circumstances or in acute financial embarrassment, is a relevant 

circumstance, but not by itself sufficient. (10) That in the case of running businesses, the strictest caution 

is necessary and the mere fact that a business has been closed, or that its turnover has diminished, is not 

enough. (11) Where however the deft. starts disposing of his properties one by one, immediately upon 

getting a notice of the pltf.'s claim, and/or where he had transferred the major portion of his properties 

shortly prior to the institution of the suit and was in an embarrassed financial condition, these were 

grounds from which an inference could be legitimately drawn that the object of the deft. was to delay and 

defeat the pltfs'. Claim. (12) Mere removal of properties outside jurisdiction, is not enough, but where the 

deft. with notice of the pltfs'. claim, suddenly begins removal of his properties outside the jurisdiction of 

the appropriate Court, and without any other satisfactory reason, an adverse inference may be drawn 

against the deft. Where the removal is to a foreign country, the inference is greatly strengthened.(13) The 

deft. in a suit is under no liability to take any special care in administering his affairs, simply because 

there is a claim pending against him. Mere neglect, or suffering execution by other creditors, is not a 

sufficient reason for an order under O.38 of the Code. (14) The sale of properties at a gross undervalue, or 

benami transfers, are always good indications of an intention to defeat the pltf's.claim. The Court must 

however be very cautious about the evidence on these points and not rely on vague allegations.‖ 

 

Effect of order for attachment before judgment when suit is restored and rights of auction 

purchaser: 

 In SARDAR GOVINDRAO MAHADIK & ANR VS.DEVI SAHAI & ORS.reported in 1982 

SCC (1) 237 Hon'ble Supreme Court held as follows: 

 ―Order XXXVIII, rule 5, enables the Court to levy attachment before judgment at the instance of 

a plaintiff if the conditions therein prescribed are satisfied. What is the nature of attachment levied in this 

case is not made known save and except saying that the suit property was attached and the sale 

proclamation mentioned therein the subsisting mortgage. Taking the best view in favour of Motilal, One 

can say that what was attached was the equity of redemption. The attachment was levied and continued to 

subsist till the date of the decree. It would, therefore, not be necessary to reattach the property.  



 What is the effect of attachment before judgment ? Attachment before judgment is levied where 

the court on an application of the plaintiff is satisfied that the defendant, with intent to obstruct or delay 

the execution of any decree that may be passed against him (a) is about to dispose of the whole or any 

part of his property. Or (b) is about to remove the whole or any part of his property from the local limits 

of the jurisdiction of the Court. The sole object behind the order levying attachment before judgment is to 

give an assurance to the plaintiff that his decree if made would be satisfied. It is a sort of a guarantee 

against decree becoming infructuous for want of property available from which the plaintiff can satisfy 

the decree. The provision in section 64 of the Code of Civil Procedure provides that where an attachment 

has been made, any private transfer or delivery of the property attached or of any interest therein and any 

payment to the judgment debtor of any debt, dividend or other monies contrary to. such attachment, shall 

be void as against all claims enforceable under the attachment.   

 There is nothing to show that the attachment which would come to an end on the suit being 

dismissed would get revived if a second appeal is filed which ultimately succeeds. In fact, a dismissal of 

the suit may terminate the attachment and the same would not be revived even if the suit is restored and 

this becomes manifestly clear from the newly added provision in sub rule (2) of rule 11 A of order 

XXXIII, C.P.C. which provides that attachment before judgment in a suit which is dismissed for default 

shall not be revived merely because by reason of the fact that the order for the dismissal of the suit for 

default has been set aside and the suit has been restored. As a corollary it would appear that if attachment 

before judgment is obtained in a suit which ends in a decree but if in appeal the decree is set aside the 

attachment of necessity must fail. There should be no difficulty in reaching this conclusion. 

 Ordinarily, if the auction purchaser is an outsider or a stranger and if the execution of the decree 

was not stayed of which he may have assured himself by appropriate enquiry, the court auction held and 

sale confirmed and resultant sale certificate having been issued would protect him even if the decree in 

execution of which the auction sale has been held is set aside. This proceeds on the footing that the equity 

in favour of the stranger should be protected and the situation is occasionally reached on account of 

default on the part of the judgment debtor not obtaining stay of the execution of the decree during the 

pendency of the appeal.  

 But what happens if the auction-purchaser is the decree holder himself ? In our opinion, the 

situation would materially alter and this decree holder-auction purchaser should not be entitled to any 

protection. At any rate when he proceeds with the execution he is aware of the fact that an appeal against 

the original decree is pending. He is aware of the fact that the resultant situa-may emerge where the 

appeal may be allowed and the decree which he seeks to execute may be set aside. He cannot force the 

pace by executing the decree taking advantage of the economic disability of a judgment debtor in a 



money decree and make the situation irreversible to the utter disadvantage of the judgment debtor who 

wins the battle and loses the war. Therefore, where the auction-purchaser is none other than the decree 

holder who by pointing out that there is no bidder at the auction, for a nominal sum purchases the 

property, to wit, in this case for a final decree for Rs. 500, Motilal purchased the property for Rs. 300, an 

atrocious situation, and yet by a technicality he wants to protect himself. To such an auction purchaser 

who is not a stranger and who is none other than the decree holder, the court should not lend its 

assistance.‖ 

 In Vareed Jacob vs Sosamma Geevarghese & Ors reported in 2004 LawSuit(SC) 509, 

Hon'ble Supreme Court Full Bench while holding aspect of restoration of suit impact of attachment 

order before judgment held as: 

―In the case of Shivaraya v. Sharnappa reported in AIR 1968 Mysore 283, it has been held that the 

question whether the restoration of the suit revives ancillary orders passed before the dismissal of the 

suit depends upon the terms in which the order of dismissal is passed and the terms in which the suit 

is restored. If the Court dismisses the suit for default, without any reference to the ancillary orders 

passed earlier, then the interim orders shall revive as and when the suit is restored. However, if the 

Court dismisses the suit specifically vacating the ancillary orders, then restoration will not revive 

such ancillary orders. This was a case under Order 39. 

 In the case of Saranatha Ayyangar v. Muthiah Moopanar and others reported in AIR 1934 

Mad 49, it has been held that on restoration of the suit dismissed for default all interlocutory matters 

shall stand restored, unless the order of restoration says to the contrary. That as the matter of general 

rule on restoration of the suit dismissed for default, all interlocutory orders shall stand revived unless 

during the interregnum between the dismissal of the suit and restoration, there is any alienation in 

favour of the third party. 

 A similar view has been taken by the Patna High Court in the case of Bankim Chandra v. 

Chandi Prasad reported in AIR 1956 Pat 271 in which it has been held that orders of stay pending 

disposal of the suit are ancillary orders and they are all meant to supplement the ultimate decision 

arrived at in the main suit and, therefore, when the suit, dismissed for default, is restored by the order 

of the Court all ancillary orders passed in the suit shall revive, unless there is any other factor on 

record or in the order of dismissal to show to the contrary. This was also a matter under Order 39. 

 In the case of Nandipati Rami Reddi v. Nandipati Padma Reddy AIR 1978 AP 30, it has been 

held by the Division Bench of the Andhra Pradesh High Court that when the suit is restored, all 



interlocutory orders and their operation during the period between dismissal of the suit for default 

and restoration shall stand revived. That once the dismissal is set aside, the plaintiff must be restored 

to the position in which he was situated, when the Court dismissed the suit for default. Therefore, it 

follows that interlocutory orders which have been passed before the dismissal would stand revived 

along with the suit when the dismissal is set aside and the suit is restored unless the Court expressly 

or by implication excludes the operation of interlocutory orders passed during the period between 

dismissal of the suit and the restoration. 

 In the case of Nancy John Lyndon v. Prabhati Lal Chow-dhury reported in 1987 (4) SCC 78, 

it has been held that in view of Order 21, Rule 57, C. P. C. it is clear that with the dismissal of the 

title execution suit for default, the attachmentlevied earlier ceased. However, it has been further held 

that when the dismissal was set aside and the suit was restored, the effect of restoring the suit was to 

restore the position prevalent till the dismissal of the suit or before dismissal of the title execution 

suit. We repeat that this judgment was under Order 21, Rule 57 whose scheme is similar to Order 38, 

Rule 11 and Rule 11-A, C. P. C. and therefore, we cannot put all interlocutory orders on the same 
basis. 

 The courts, however, would be well-advised keeping in view the controversy to specifically 

pass an order when the suit is dismissed for default stating when interlocutory orders are vacated and 

on restoration of the suit, if the court intends to revive such interlocutory orders. An express order to 
that effect should be passed.‖ 

Some important judgments of the Hon‘ble High Court of Andhra Pradesh as to the subject matter of 

‗Attachment before Judgment: 

1) Katari Ratna Rani vs Velagapudi Rama Rao And Ors, 2003 (6) ALT 79. 

2) Mamidala Suresh Babu And Ors. vs Tirumalasetti Krishnamurthy, 2006 (3) ALT 250 

3) State Of A.P. vs Prakash, 2007 (1) ALD 133, 2007 (1) ALT 383 

4) Sri Laxmi Cloth Stores, … vs Ratna And Co., Machilipatnam, 1999 (6) ALT 681 

5) Rama Murthy And Ors. vs Srinivas Corporation General , AIR 1989 AP 58 

6) S.P. V. Babu v. Varalakshmi Finance Corporation, 1996 (4) ALD 453, 

7) Union Bank Of India, Visakapatnam‘s case, AIR 1982 AP 408 

8) Duvvuru Siva Kumar Reddy vs Malli Srinivasulu, 2006 (1) ALT 570 

9) Allu Appa Rao vs Siriki Bapu Naidu And Ors, 2006 (5) ALD 240 

10) Gosu Venkata Sesha Reddy And Anr. vs Valluru Krishnaiah, 2005 (4) ALT 238 

11) Ananthula Buchiramulu vs Sakinala Janaki Ramaiah, 2004 (2) ALD 730 

12) Pasupulati Seshanna vs Epparala Balaiah (Died) Per Lrs, 2006 (3) ALD 511 

 3. APPOINTMENT OF ADVOCATE–COMMISSIONER 

 The object of Order 26 Rule 9 of Civil Procedure Code is not to assist a party to collect 

evidence where the party can procure the same. An Advocate Commissioner can be appointed under 

Order XXVI Rule 9 of the Code of Civil Procedure 1908 inter alia for elucidating any matter in 

dispute. There is some confusion as to in what circumstances an advocate-commissioner is to be 

appointed in a civil suit. To answer this question, we have to understand the expression of 
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―elucidating any matter in dispute‖ in Order 26, Rule 9 of CPC. There are thousands of case-law as 

to this issue.  For example, the claim for injunction made by the plaintiff is based on the plea that 

there is only one way to his house and that he is being prevented by the defendant from using the said 

way. Any amount of evidence in this regard may not help the Court to render a correct finding on this 

aspect. So, a situation such as this would definitely fall within the expression of ―elucidating any 

matter in dispute. Similarly, there are several issues regarding appointment of advocate-

commissioner. 

Appointment of Commissioner in terms of part III i.e. matter ―Incidental proceedings‖ of CPC is a 

provided by section 75 of the Code. Inasmuch as this article is concerned with the appointment of 

Commissioner section 75 of CPC being the provision relevant, empowering the court, it would be 

apposite to refer the provisions. 

Section 75. Power of court to issue commissions:  

 Subject to such conditions and limitations as may be prescribed, the court may issue a 

commission – 
(a) to examine any person; 
(b) to make a local investigation; 
(c) to examine or adjust accounts; or 
(d) to make a partition; 
(e) to hold la scientific, technical, or expert investigation; 
(f) to conduct sale of property which is subject to speedy and natural decay 
and which is in the custody of the Court pending the determination of the 
suit; 
(g) to perform any ministerial act.‖ 
 As per Section 75(b), subject to such conditions and limitations as may be prescribed the 

Court may issue commission to make a local investigation. With this, section 75 it would be 

appropriate now to refer Order XXVI Rule 9 of CPC. Sub-title of Order 26 of CPC makes a reference 

to ―Commissions to examine the witnesses‖. Rule 9 of Order XXVI provides ―Commissioner for 
local investigation.‖  

 In Sarala Jain and others.Vs. Sangu Gangadhar reported in 2016 Law Suit(Hyd) 33, in 

view of the law laid down by the Apex Court in Mohd. Mehtab Khan‟s case,( 2013 (3) ALD 64 

(SC)), His Lordship M.Satyanarayana Murthy, J, held that appointing advocate commissioner by the 

trial Court for the purpose of demarcating schedule property and fix boundary stones to the property 

of the respondents amounts to granting pre-trial decree as it satisfied part of the reliefs claimed in the 

suit.In such case, commissioner cannot be appointed for the said purpose. Further, it was held in this 

case that to appoint an advocate commissioner, Court has to keep in mind the following: 
(1) Total pleadings of both parties; 
(2) Relief claimed in suit; 
(3) Appointment of advocate commissioner for specific purpose at interlocutory stage shall not 

amount to grant pre-trial decree; and                    (4) Necessity to appoint 
advocate commissioner to decide real controversy between parties. 

Appointment of Commissioner in a suit for injunction:- 
 In 2014, the Hon‘ble Andhra Pradesh High Court, in K.Dayanand And Another vs P. 

Sampath Kumar, after considering the dicta observed in the rulings reported in 2009 (2) ALD 238; 

2012 (3) ALD 384; 2011 (2) ALD 472; 2006 (4) ALD 675; 2005 (6) ALD 389; 2011 (4) ALD 231; 

(2009) 12 SCC 773; 1997 (1) A.P.L.J. 61 (SN); 2010 (4) ALD 198; 2008 AIR SCW 6500; (2008) 8 

SCC 671 and 2013 (1) ALT 548, it was held that there is no absolute bar on appointment of 

Commissioner in a suit for injunction also as per the law laid down in the above referred judgments 

nor the provisions of Section 75 and Order XXVI Rule 9 do impose such a prohibition. 

It is not the business of the Court to collect evidence in favour of one party:- 

 In Padam Sen and another vs. The State of U.P., AIR 1961 SC 218, three Judge Bench of the 

Hon‘ble Supreme Court has held that Court has no inherent power under Section 151 to appoint an 

Advocate-Commissioner to seize account books in the possession of the plaintiff, upon an 



application by the defendant that he has apprehension that they would be tampered with. The 

Hon‘ble Apex Court further held that the Court cannot seize them forcibly by appointing an 

Advocate-Commissioner, but it can summon them and if not produced, it can penalise the party and 

also draw adverse presumption against him. If the documents are forged, while in the possession of 

the plaintiff, the defendant can prove the forgeries and dispute the entries. The Hon‘ble Supreme 

Court has categorically ruled that it is not the business of the Court to collect evidence in favour of 

one party. 

Advocate-Commissioner cannot be appointed for making an enquiry about factum of 

possession:- 

 In K.M.A.Wahab & others vs. Eswaran & another, reported in 2008 (3) CTC 597, His 

Lordship, A.Kulasekaran, J, has held that appointment of Advocate Commissioner for making 

enquiry about the factum of possession of the property in dispute is improper since the same has 

to be adjudicated upon framing issues and on appreciation of evidence. Similarly, in another 

case, M/s. Benz Automobiles Private Limited vs. Mohanasundaram, reported in 2003 (3) MLJ 

391, His Lordship AR.Ramalingam,J, has held that Advocate-Commissioner cannot be appointed 

to find out the factum, as to who is in possession of the property. Even if an Advocate-

Commissioner is appointed and his report is filed, it can be questioned by the other side by filing 

objections, as the dispute in the suit could be resolved only on the basis of oral and documentary 

evidence let in by the parties. 

In Rajendran vs. Lilly Ammal alias Nelli Ammal, reported in 1998 (II) CTC 163, His Lordship 

S.Jagadeesan, J, has held that Advocate-Commissioner cannot be appointed to find out the fact 

as to who is in possession of suit property in a case. In another case, in Kuttiyappan, D. vs. 

Meenakshiammal Polytechnic Unit of M/s. Meenakshiammal Trust, reported in 2005 (4) CTC 

676, Her Lordship R.Banumathi, J held that the defendants therein were not entitled to seek for 

appointment of Advocate-Commissioner to note their possession, as it is well settled that 

Commissioner cannot be appointed for noting down the factum of possession or the enjoyment 

of property. Similar issue was considered in another case, in Minor Amid Stanly & another vs. 

Lakshmiammal & others,s reported in CDJ 2009 MHC 324, His Lordship S.Palanivelu, J, has 

held that the factum of possession cannot be ascertained by Commissioner, as the same could be 

proved by letting in oral and documentary evidence by the parties before the Court. 

Material issue of determining the possession cannot be left to an Advocate-Commissioner. 

 In Chandrasekharan vs. Doss Naidu, reported in 2005 (3) MLJ 473, Her Lordship R.Banumathi, J 

has held that though appointment of Advocate-Commissioner was sought for under the pretext of noting 

down the physical features, indirectly it was only to find out the factum of possession. As the material 

issue involved in the suit relating to the nature of possession and lawful right of the parties, it was held 

that the material issue of determining the possession cannot be left to an Advocate-Commissioner.  

 

Advocate-Commissioner should not be appointed to gather evidence to prove the case of 

parties:- 

 In Krishnamurthy, T.K vs. Tamil Nadu Water and Drainage Board, reported in 2006 (5) CTC 

178, His Lordship S.Rajeswaran, J has held that Advocate-Commissioner should not be appointed to 

gather evidence to prove the case of parties, since the parties should prove their case by letting in legally 

acceptable evidence and the report of the Commissioner can only aid the Court in evaluating the evidence 

to come to just conclusion. 

Appointment of advocate-commissioner for the second time: 



 In S. Rukman Naik vs P. Anjani Prabha And Anr, 2004 (4) ALD 876, an interesting question was 

come for consideration. While the said report is pending consideration, is it proper on the part of this 

Court to appoint Advocate-Commissioner for the second time for inspecting the site and submitting his 

report in respect of which the Advocate Commissioner appointed on the first occasion had submitted his 

report? To answer, the Hon’ble Andhra Pradesh High Court held that in para 21 as follows: “In view of 

the foregoing facts and circumstances, the Division Bench has taken note of the status quo order passed 

by this Court in S.A.14 of 2002 when CA.No. 113 of 2004 was filed by the petitioner in the contempt case 

to appoint Advocate-Commissioner and re-entrust the warrant to Ms. W.V.S. Rajeswari, who was earlier 

appointed as Advocate-Commissioner to note down the physical features. Without passing any order on 

the report of first Advocate-Commissioner, this Court ought not to have considered CA No. 113 of 2004 

for re-entrusting the warrant to Ms. W.V.S. Rajeswari, Therefore, the order passed in CA No. 113 of 2004 

is not in consonance with Order 26, Rule 10(3) of the Code of Civil Procedure but also against the order 

passed by the Division Bench in a batch of CRPs filed by the petitioner.” 

 In Pamula Narsaiah And Anr. vs Pamula Murali And Ors, reported in 2002 (1) ALD 393= 2001 

(6) ALT 385, it was observed as follows: “ under Sub-rule (3) of Rule 14 of Order 26, the Court below has 

no power to reopen or review its own order when it has confirmed and passed a final decree on the 

basis of the Advocate-Commissioner’s report. If the parties are so aggrieved, they can assail the 

correctness or otherwise of the order by approaching the appellate Court. If once the Court below has 

confirmed and passed a final decree on the basis of the Advocate-Commissioner’s report, it has no 

power to vary or set aside the Advocate-Commissioner and appoint a second Commissioner.” 

For the purpose of taking measurement of the suit land:- 

 The Hon‘ble Supreme Court in Gurunath Manohar Pavaskar & others vs. Nagesh Siddappa 

Navalgund and others, reported in CDJ 2007 SC 1339, has held that the learned trial Judge may appoint 

an Advocate-Commissioner for the purpose of taking measurement of the suit land. 

Whether the Execution Court has power to appoint an Advocate-Commissioner ? 

 In Gurram Anantha Reddy vs Katla Sayanna, reported in 2015 LawSuit (Hyd) 334 it was 

held as ―The contention that in Execution Proceedings, Commissioner cannot be appointed and the E.P. 

Court has no power to appoint Commissioner under Order 26 Rule 9 of the Code of Civil Procedure has 

absolutely no merit in view of the reason that as per Order 26 Rule 18-A of the Code of Civil Procedure, 

the provisions of Order 26 of Code of Civil Procedure are applicable to the proceedings in execution of a 

decree or order also.‖ 

 In P. Pedda Saidaiah And Ors. vs T. Padmavathi, 1997 (5) ALT 818, it is the duty of the 

Court to dispose of the interlocutory applications filed by the parties during the pendency of the suit 

within a reasonable time. 

4. Appointment of Receivers 

Legal provisions from Civil Procedure Code: 



Or 40 Rule 1-. Appointment of receivers 

(1) Where it appears to the Court to be just and convenient, the Court may by 

order- 

(a) Appointment a receiver of any property, whether before or after 

decree; 

(b) Remove any person from the possession or custody of the property; 

(c) Commit the same to the possession, custody or management of the 
receiver; and 

(d) confer upon the receiver all such powers, as to bringing and defending 

suits and for the realization, management, protection, preservation and 

improvement of the property, the collection of the rents and profits 

thereof, the application and disposal of such rents and profits, and the 

execution of documents as the owner himself has, or such those powers as 

the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to remove from the possession or custody of property 

any person whom any party to the suit has not a present right so to remove. 

Relevant Civil Rules of Practice:  

 

286. Panel of suitable persons to be maintained for appointment as Receivers: 

Subject to the approval of the District Judge concerned the Presiding Officer of 

each court shall maintain a panel of legal practitioners and other persons with 

suitable qualifications from among whom receiver shall ordinarily be appointed.  

 

287. Security to be furnished by the persons included in the panel of Receivers 

288. Filing of Accounts by Receiver 

289.  Manner of filing Accounts 

290. Receiver to file an affidavit 

291. Books to be maintained by Receiver 

292. Receiver to open account in a scheduled Bank 

293. Procedure to adopt in case of failure of duties by the Receiver 

Who is a Receiver: A receiver in an action is an impartial person appointed by the 

Court to collect and receive, pending the proceedings, the rents, issues and profits 

of land, or personal estate, which it does not seem reasonable to the Court that 

cither party should collect or receive, or for enabling the same to be distributed 

among the persons entitled. 



There are two classes of receivers can be appointed by Courts, viz., (a) under the 

statutes and (b) under the Civil Procedure Code, the Specific Relief Act and the 

Original Side Rules of the High Court. Several statutes like the Provincial 

Insolvency Act (5 of 1920) (Sections 20, 57, 59 and 68), the Presidency Towns 

Insolvency Act (3 of 1909) (Section 16) the Transfer of Property Act (4 of 1882) 

(Section 69-A), the Trustees' and Mortgagees' Powers Act (28 of 1866) (Sections 

12 to 19) and the Indian Companies Act (7 of 1913) (Sections 118, 119, 129 and 

277E) authorise the Courts in India to appoint receivers under the particular 

circumstances set out there in. The second class of Receivers is included in these in 

which appointment is made to preserve the property pending litigation to decide 

the rights of parties. The powers to appoint a Receiver in such cases are comprised 

in the Civil Procedure Code of 1908 (Sections 51, 94 and Order 40), the Specific 

Relief Act of 1877 (Section 44), and the Original Side Rules of High Courts 

relating to Receivers. 

 In Krishnaswamy Chetty v. C. Tangavelu Chetty reported in AIR 1955 

Mad 

 430 for appointment of receiver it was held that following five requirements have 

to be fulfilled : 

 The appointment of a receiver pending a suit is a matter resting in the 

discretion of the court. 

 The court should not appoint a receiver except upon proof by the 

plaintiff that prima facie he has a very excellent chance of succeeding 

in the suit. 

 Not only must the plaintiff show a case of adverse and conflicting 

claims to property, but, he must show some emergency or danger or 

loss demanding immediate action and of his own right he must be 

reasonably clear and free from doubt. The element of danger is an 

important consideration. 

 An order appointing a receiver will not be made where it has the 

effect of depriving a defendant of 'de facto' possession since that 

might cause irreparable wrong. It would be different where the 

property is shown to be 'in medio', that is to say, in the enjoyment of 

no one, and 

 The Court, on the application made for the appointment of a receiver, looks 

to the conduct of the party who makes the application and will usually refuse to 

interfere unless his conduct has been free from blame. The above principles are 

reitered by Hon'ble High Court of A.P in  K. Mangamma vs. K. Brahma Reddy 

reported in 1989 (1) LS 30. 

 In  Chelikam Rajamma vs. Padilete Venkataswamy Reddy reported in 1993 (2) 

ALT 154 the following propositions are deduced by the division bench of A.P.High 

Court in partition suits. They are: 



 The appointment of receiver cannot be resorted to lightly without 

considering the entire facts and circumstances. 

 The party seeking the appointment of receiver must out a case that he or she 

was not only kept out of possession of the properties unauthorized, but the 

party in possession is indulging in acts of waste leading to the inference of 

incompetence. 

 If, prima facie, the plaintiff has excellent chance of succeeding in the suit, 

there being no denial with regard to his or her share in the plaint schedule 

properties, the conduct of the opposite party in keeping the plaintiff out of 

possession will be a relevant consideration for directing the opposite party to 

deposit a sum of money approximately representing the value of the yield 

pertaining to the share of the plaintiff pending disposal of the suit. Even in 

such circumstances, a receiver should not be appointed to oust the 

possession of the opposite party from the joint family properties. The 

protection of the properties and safeguarding of the rights of the parties shall 

be the twin objectives impelling the appointment of receiver. 

CONCLUSION 

  Interim applications, as the name itself shows, are filed at any 

stage of the case, either civil or criminal, and consequently, the regular 

proceedings of the case are held up at the very stage, till the interim 

application is decided. The interim applications in civil cases should be 

marked  as ―I.A. No....‖.  The Judge must examine the interim applications 

minutely and try to dispose of the same forthwith; the object being to decide 

the case expeditiously.  Applications filed with the intention of causing 

unnecessary delay in the progress of the case should be dismissed with 

exemplary cost so as to curb the tendency of filing such frivolous 

applications.    Interim applications are obstacles in the progress of  

expeditious disposal of civil cases  which causing delay in disposal of cases. 

Therefore,  the judge should concentrate  on Interlocutory Applications  to 

proceed the suit. Otherwise, it is speed breakers to proceed the suit.                                                           

 Presented by: 

                                                                            G. Ganga Raju, 

Principal Junior Civil Judge, 

                                                                            Parvatipuram.  

    

 



ENQUIREIS AND ORDERS IN INTERLOCUTORY APPLICATIONS  - 

TEMPORARY INJUNCTIONS, ATTACHMENT BEFORE JUDGMENTS,  

APPOINTMENT OF COMMISSIONERS AND RECEIVERS 

* * *  

  It is well known to one and all who are day in day out connected with the legal 

system that an interlocutory order is an order that does not finally determine the 

rights, duties and obligations of the parties to a proceeding. Interlocutory orders may 

arise on various aspects depending upon the requirement of the respective parties 

during the pendency of the suit. Some of them are applications for Appointment of 

Commissioner, Temporary Injunctions, Receivers, payment into court, security for 

cause and so on and so forth. The procedure therefor is exhaustively dealt with in the 

First Schedule appended to the Code of Civil Procedure, 1908 (CPC), which deals with 

various Orders and Rules framed thereunder. 

TEMPORARY INJUNCTIONS: 

 Injunctions are of various types. They may broadly be classified as (i) temporary 

or perpetual; (ii) prohibitory or mandatory; (iii) negative or positive; and (iv) ad interim 

or interim; etc. We now deal with temporary injunctions only, having due regard to the 

topic assigned to us. Temporary injunctions are such as are to continue until a 

specified time, or until the further order of the Court and they may be granted any 

stage of a suit and the same are regulated by the provisions of the CPC. Temporary 

injunctions may consist of two stages, namely, (i) ad interim injunction which is 

granted without finally deciding or disposing of an application for injunction and 

operates immediately till the disposal of such application or till such time as is 

indicated therein; and (ii) interim injunction which is normally granted while deciding 

and disposing of main application to enure generally till the disposal of the suit, vide 

JAGJIT SINGH KHANNA v. RAKHAL DAS MULLICK [AIR 1988 CAL. 95]. 

 The primary object of granting interim relief is the preservation of property in 

dispute till legal rights and conflicting claims of the parties before the Court are 

adjudicated finally, vide PADAM SEN v. STATE OF U.P. [AIR 1961 SC 218]. 

 There is a marked difference between order of 'injunction' and 'stay'. Injunction 

becomes effective as soon as it is issued normally in the presence of the party to the 

proceeding; whereas stay order operates only when it has been communicated to the 



Court to which it is issued, vide MULRAJ v. MURTI RAGHUNATHJI MAHARAJ [AIR 

1967 SC 1386]. 

 It is well settled principle of law that interim relief can always be granted in the 

aid of and as ancillary to the main relief available to the party on final determination of 

his rights in a suit, appeal or any other proceeding, vide STATE OF ORISSA v. 

MADAN GOPAL RUNGTA [AIR 1952 SC 12]. 

  A decree for an injunction should be executed against the person against 

whom it is issued and cannot be executed against any other person in the absence of a 

statutory provision. Thus, injunction acts in  personam and not in rem, vide 

UMMEDIBAI v. BHIKRAM SINGH [AIR 1981 MP 53]. 

 Generally, the provisions relating to grant of interim or temporary injunction 

apply to the following proceedings, namely, 

 Recover of debts due to banks and financial institutions Act, 1993 [Vide 
AIR 1999 SC 3426]; 

 

 ii) Companies Act, 1956 [Vide AIR 1986 SC 1370]; 

 iii) Petroleum laws [Vide AIR 1989 SC 190]; 

 iv)  Government contracts [Vide AIR 1990SC 1851]; 

 v)  Private nuisance [Vide AIR 2000 SC 1410]; 

 vi) Arbitration proceedings [Vide AIR 1974 SC 1265]; 

 vii) Bank guarantees [Vide AIR 1981 SC 1426]; 

 viii) Mines laws [Vide AIR 1997 SC 2467]; 

 ix) MRTP Act [Vide AIR 1999 SC 3105]; 

 x) Trade marks, passing off, etc. [Vide AIR 2001 SC 2083]; 

 xi) Public interest litigation [Vide AIR 1987 SC 1802]; 

 xii) Article 226 of the Constitution of India [Vide AIR 1988 SC 1842]; 

 xiii) Electricity laws [Vide AIR 1986 Guj 145]; 

 xiv) Tenancy and land laws [Vide AIR 1985 Mad. 128]; 

 xv) Proceedings in criminal Court [Vide (1970) 2 MLJ 462 and AIR   

 2006 Mad. 186]; 

 

 xvi) Election laws [AIR 2004 SC 1975]; 

 xvii) Matrimonial proceedings [Vide (2011) 1 Bom CR 107]; 



 xviii) Right of worship [Vide 2001 (6) ALT 329]; 

 xix) Labour laws [Vide AIR 1986 Guj 50]; and 

 xx) Administrative Tribunals Act, 1985 [Vide 2001 Supp. Bom. CR  667]. 

 

However, the provisions relating to grant of interim or temporary injunction do not 

normally apply to the following proceedings, namely, 

 i) Probate proceedings [Vide AIR 1949 Mad. 45]; 

 ii) Panchayat laws [Vide AIR 2000 SC 3486]; 

 iii) Negotiable Instruments Act, 1881 [Vide AIR 1952 SC 12]; 

iv) Writ petitions under Article 226 of the Constitution of India [Vide 

explanation appended to Section 141 of the CPC]; 

 

 v) Arbitration and Conciliation Act, 1996 [Vide AIR 1984 SC 29]; 

 vi) Money Lenders Act [Vide AIR 1982 All 172]; 

 vii) Co-operative Societies Laws [Vide 1979 All LJ 54]; 

 viii) Television laws [Vide AIR 2005 Pat 101]; 

ix) Bombay Relief Undertaking (Special Provisions Act) [Vide (2004) 2 Guj 

LH]; 

 

 x) Financial Corporations Acts [Vide 1995 Supp (2) SCC 93 and 2003  

  (5) ALT 773]; 

 

 xi) Mines and minerals laws [Vide (1998) 119 PLR 32]; 

 xii) Essential Commodities Act [Vide (2011) 4 All LJ 287]; 

 xiii) Electricity laws [Vide AIR 2002 Guj 404]; 

 xiv) Land Reform Acts [Vide AIR 1985 Mad 128]; 

 xv) Proceedings in criminal Court [Vide AIR 1987 SC 741]; 

 xvi) Election proceedings [Vide AIR 1963 All 518]; 

 xvii) Religious matters [Vide AIR 2001 SC 3389]; 

 xviii) Proceedings in Revenue Court [Vide AIR 1995 SC 453]; 

 xix) Matrimonial proceedings [Vide AIR 1988 Cal 98]; 

 xx) Land acquisition proceedings [Vide AIR 1995 SC 1955]; 

xxi) Recovery of tax, octroi, public revenue, etc. [Vide AIR 1985 SC 330]; 

 



 xxii) Removal of encroachment, etc. [Vide (1996) 8 SCC 109]; 

 xxiii) Stay of statutory provisions [Vide AIR 1984 SC 1264]; 

 xxiv) Labour laws [Vide 1984 Guj LH 1035]; 

 xxv) Exhibition of films [Vide AIR 2002 Del 142]; 

 xxvi) Public projects [Vide AIR 2002 SC 382]; 

 xxvii) Master and servant relations [Vide 1984 Guj LH 1035]; 

 

xxviii) Protection of Women from Domestic Violence Act, 2005 [Vide 2008 (2) 

ALT 241]; 

 

 xxix) SARFAESI Act, 2002 [Vide 2006 (1) ALD 798]; and  

xxx) Quia timet action (it is a latic phrase which means 'because he fears or 

apprehends) [Vide AIR 2000 SC 1410 and AIR 2000 AP 214]. 

 

 The extent, applicability and non-applicability of interim or temporary 

injunctions mentioned hereinabove are only illustrative but are not exhaustive and the 

same are summed up from the various authoritative pronouncements of the Hon'ble 

Supreme Court as well as of the various Hon'ble High Courts in the country.  

 The circumstances under which an interlocutory mandatory injunction could 

be granted has been illuminatingly explained in DORAB CAWASJI WARDEN v. 

COOMI SORAB WARDEN [AIR 1990 SC 867]. 

 The grant of injunction is in the nature of equitable relief and the Court has 

undoubtedly power to impose such terms and conditions as may be necessary and as 

it thinks fit vide DALPATKUMAR v. PRAHALAD SINGH [(1992) 1 SCC 719]. 

 Generally, before granting the injunction, the Court must be satisfied about the 

following factors, namely, (i) whether the plaintiff has a prima facie case?; (ii) whether 

the plaintiff would suffer irreparable injury if his prayer for temporary injunction is 

disallowed? and (iii) whether the balance of convenience is in favour of the plaintiff? 

The above three rules are described as “three pillars” on which foundation of every 

order of injunction rests. It is also known as “triple test for grant of interim injunction 

and these three elements are of extreme importance. 

 While deciding an application for interim injunction, a Court may consider 

documents produced by the parties without formal proof. Probe into admissibility or 



correctness of such documents is not the scope of inquiry at the stage of deciding 

interim application, Vide ANAND PRASAD AGARWALLA v. TARKESHWAR PRASAD 

[(2001) 5 SCC 568]. 

 In a case where a caveat is lodged under Section 148- A of the CPC, it is the 

duty of the Court to issue notice and afford an opportunity of hearing to a caveator to 

appear and oppose interim relief sought by the applicant.  

 The party at whose instance interim order is passed should be made 

accountable for the consequences of such order, Vide RAJASTHAN HOUSING BOARD 

v. KRISHNA KUMARI [(2005) 13 SCC 151]. 

 Temporary injunction should be in Form No.8 of Schedule-F appended to the 

CPC with necessary particulars, as also modifications. 

 Some of the leading cases in which the Hon'ble Supreme Court dealt with the 

aspect of temporary injunction are as follows which are worth reading in order to have 

basic view over the point under discussion: 

i) GUJARAT BOTTLING CO. LTD. v. COCA COLA CO. [Vide AIR 1995 SC 
2372]; 
 

ii) COLGATE PALMOLIVE (INDIA) LTD. v. HINDUSTAN LEVER LTD. [Vide 
AIR 1999 SC 3105]; 

 

iii) MORGAN STANLEY MUTUAL FUND v. KARTICK DAS [Vide (1994) 4 SCC 
225]; 
 

 iv) SHIV KUMAR CHADHA v. MCD [ Vide (1993) 3 SCC 161]; 

v) RAUNAQ INTERNATIONAL LTD. v. I.V.R.CONSTRUCTION LTD. [Vide AIR 

1999 SC 393]; 

  

vi)  KASHI MATH SAMSTHAN v. SHRIMAD SUDHINDRA THIRTHA SWAMY 

[AIR 2010 SC 296]. 

 

INCIDENTAL PROCEEDINGS - COMMISSIONS: 

 Part-III of the CPC deals with Incidental Proceedings covering Sections 75 to 78 

thereof. Section 75 contemplates power of Court to issue commissions; Section 76 

indicates commission to another Court; Section 77 adumbrates letter of request while 

Section 78 outlines commissions issued by foreign Courts. A commission can be 

issued only for the purposes specified in Section 75, namely, (i) to examine witnesses; 

(ii) to make local investigation; (iii) to examine or adjust accounts: (iv) to make a 



partition; (v) to hold a scientific, technical, or expert investigation; (vi) to conduct sale 

of property which is subject to speedy and natural decay and which is in the custody 

of the Court pending determination of the suit; and (vii) to perform any ministerial act; 

and no inherent powers can be exercised by a Court to issue commission for any other 

purpose, Vide PADAM SEN v. STATE OF U.P. [AIR 1961 SC 218].  

 Order 26 of the CPC deals with Commissions which lays down the procedure 

relating to issue of commissions and allied matters. It contains 22 rules. Rules 1 to  8 

deals with commissions to examine witnesses; Rules 9 and 10 explain commissions 

for local investigations; Rules 10A, 10B and 10C reveal commission for scientific 

investigation, performance of ministerial act and sale of movable property; Rules 11 

and 12 reflect commissions to examine accounts; Rules 13 and 14 manifest 

commissions to make partitions; Rules 15 to 18, 18A and 18B speak of general 

provisions; and Rules 19 to 22 envisage commissions issued at the instance of foreign 

Tribunals. 

 If an application is filed seeking appointment of Advocate commissioner, it must 

be decided without any delay, Vide P.PEDDA SAIDAIAH v. T.PADMAVATHI [1997 (5) 

ALT 818]. 

  In a suit for possession, if an application is filed seeking appointment of a 

Commissioner for the purpose of collection of evidence, such application is liable for 

rejection.  

 It is well settled that if the oral and documentary evidence adduced before the 

Court are sufficient enough to adjudicate the controversy in the suit, the application 

for appointment of a Commissioner is liable for rejection.  

 The report submitted by the Commissioner constitutes an important piece of 

evidence and it cannot be said that such report has no evidentiary value since the 

statements made therein are not tested by cross-examination of the Commissioner. 

 As a general rule, once a commission has been appointed and a report has been 

submitted, the Court will consider it and take an appropriate decision in accordance 

with law. It would not appoint second commission, Vide 1990 (2) LS 29 (AP). But if 

the Court finds that the first commission failed to discharge its duty or the 

Commissioner was not a proper person, second commission can also be appointed, 

Vide GUTHULA  v. RUDRARAJU [1998 (5) ALT 410]. 



 A commission to examine a witness under Order 26, Rule 4 of the CPC should 

be in Form No.7 of Appendix-H appended to the CPC. 

SUPPLEMENTAL PROCEEDINGS - APPOINTMENT OF RECEIVERS: 

 Part VI of the CPC deals with supplemental proceedings covering Sections 94 

and 95 thereof. Section 94 speaks of supplemental proceedings while Section 95 

envisages compensation for obtaining arrest, attachment or injunction on insufficient 

grounds. Section 94 presupposes the existence of a main or principal relief for which a 

supplemental relief can be granted. In other words, reliefs enumerated in Section 94, 

namely, (i) to issue a warrant to arrest the defendant; (ii) to direct the defendant to 

furnish security; (iii) to grant temporary injunction; (iv) to appoint a receiver; and (v) to 

make such other interlocutory order; can only be granted as an aid in or ancillary to 

the main relief sought for by the party seeking such interlocutory order Vide STATE 

OF ORISSA v. RAMCHANDRA [AIR 1964 SC 685]. Thus, a suit simply for a 

supplementary relief is not maintainable vide B.N.ANANTHACHARY v. MOHAN RAM 

[(1979) 1 Mad. LJ 341]. The remedy provided by Section 95 is a special remedy vide 

BASAMMA v. PEERAPPA [AIR 1982 Knt. 9] and in VINOD SETH v. DEVINDER 

BAJAJ [(2010) 8 SCC 1].  

 The CPC used different expressions in relation to incidental proceedings and 

supplemental proceedings. Incidental proceedings are referred to in Part-III of the 

CPC, which are invoked in the aid to the final proceedings; whereas supplemental 

proceedings are found in Part-IV of the CPC, which are independent proceedings and 

they have nothing to do with the ultimate result of the suit, Vide VAREED JACOB v. 

SOSAMMA GEEVARGESE [AIR 2004 SC 3992].  

 Order 40 of the CPC deals with appointment of receivers which contains Rules 

1 to 5. Similarly, Chapter XVII of the of A.P.Civil Rules of Practice and Circular Orders, 

1980 deals with Receivers containing Rules 286 to 293. 

 Generally, two classes of receivers can be appointed by a Court, namely, (i) 

under special statutes, for example, Provincial Insolvency Act, 1920; Presidency Towns 

Insolvency Act, 1909; Transfer of Property Act, 1882; Companies Act, 1956; etc. and 

(ii) under CPC or Specific Relief Act, 1963 or Rules under Original Sides of the Hon'ble 

High Courts, vide T.KRISHNASWAMI CHETTY v. C.THENGAVELU CHETTY [AIR 

1955 Mad 430] wherein the Hon'ble High Court of Madras formulated five principles 



which are described as 'panch sadachar' which are worth reading again and again, to 

have proper guidance on the point under discussion. 

 The primary object of appointment of receiver is to preserve, protect and 

manage the property during the pendency of the litigation and determination of the 

rights of the parties by a competent Court. A receiver is an extended arm and hand of 

the Court, who has been appointed for the benefit of all concerned. His appointment is 

in the best interest of justice, where the Court feels that it is not proper or reasonable 

that either party should hold the property pendente lite. He is the representative of the 

Court and holds the property as custodia legis subject to orders and directions of the 

Court, vide P.LAKSHMI REDDY v. L.LAKSHMI REDDY [AIR 1957 SC 314]. 

 Appointment of receiver is in the discretion of the Court but such discretion 

must be exercised by the Court on sound judicial principles keeping in mind all the 

facts and circumstances of the case, protecting the rights of all the parties and in the 

larger and best interest of justice, vide RAM EQBAL v. SHEO PUJAN [AIR 1997 SC 

164]. 

 Appointment of receiver is neitghter a measure of punishment nor such action 

is taken to teach a lesson to one of the contesting parties. It is one of the harshest 

remedies provided by law for the enforcement of the rights of the parties, vide ICICI 

LTD. v. KARNATAKA BALL BEARINGS CORPN. LTD [AIR 1999 SC 3438]. 

 A court may appoint a receiver not as a matter of course but as a matter of 

prudence, having due regard to the justice of the situation and hence, a Court may not 

appoint a receiver, if such appointment is unnecessary, Vide C.D.GROVER v. ASHOK 

KUMAR [AIR 1997 Raj 281]. 

 Rule 1 of Order 40 of the CPC is applicable not only to suits but to other 

proceedings as well, vide SUBHADRA RANI PAL CHOUDHARY v. SHEIRLY WEIGAL 

NAIN [AIR 2005 SC 3011]. 

 The appointment of receiver is complete on passing of the order of appointment. 

By such order, the Court assumes control over the property and from that time the 

parties to the suit retain possession only as custodians for the Court, vide EVEREST 

COAL CO. (P) LTD. v. STATE OF BIHAR [AIR 1977 SC 2304]. 

 An appointment of receiver should be in Form No.9 of Appendix-F appended to 

the CPC. 



 Some of the leading cases in which the Hon'ble Supreme Court dealt with the 

aspect of appointment of receivers are as follows which are worth reading in order to 

derive fundamental idea on the point under discussion: 

 i) HIRALAL PATNI v. LOONKARAN SETHIYA [Vide AIR 1962 SC 21]; 

ii) ANTHONY C. LEO v. NANDLAL BAL KRISHNAN [Vide AIR 1997 SC 173]; 

 

iv) MAHENDRA H.PATEL v. RAM NARAYAN SINGH [Vide AIR 2000 SC 
3569]; 

 

 iv) KALPANA KOTHARI v. SUDHA YADAV [Vide AIR 2002 SC 404]; 

v) PARMANAND PATEL v. SUDHA A. CHOWGULE [Vide AIR 2009 SC 1593]; 

 

vi) AMAL KUMAR GHOSH v. BASANTA KUMAR ALMAL [Vide (2010) 11 SCC 

78]. 

 

ATTACHMENT BEFORE JUDGMENT:  

 Order 38, Rules 5 to 13 of the CPC deal with attachment before Judgment. The 

primary object of attachment before Judgment is to prevent any attempt on the part of 

the defendant to defeat the realisation of the decree that may be against him. In other 

words, an order of attachment before Judgment prevents unholy attempt by the 

defendant to defeat fruits of the decree that may be passed in favour of the plaintiff, 

vide PADAM SEN v. STATE OF U.P. [AIR 1961 SC 218]. 

 An order of attachment under Order 38, Rule 5 of the CPC is preventive and not 

punitive in nature, vide GIRDHARLAL KANJI v. KUNVARJI KESHAVLAL & CO. [AIR 

1952 Sau 125]. 

 Under this provision, the Court is under obligation to give an opportunity to the 

defendant either to furnish security or to produce property or to appear and show 

cause why he should not be required to furnish security, vide VEMULAPALLI 

RAVICHANDRA v. MATTAMPALLI SRINIVASA RAO [AIR 2007 AP 306]. 

 For the purpose of exercise of power under Order 38, Rule 5 of the CPC, the 

Court must examine inter alia the following points: 

 i) What property is about to be disposed or removed ? 

 ii) Whether the same is the property of the defendant ? 

 iii) Whether it is the whole or part of the property ? and  



 iv) What is the intention of the defendant ? 

 

Even if all the points are answered in favour of the plaintiff, yet the Court is not bound 

to exercise such power if it finds that the same may not factually have the effect of 

obstructing or delaying the execution of the decree, vide TATANAGAR TRANSPORT 

CORPN. v. AJANTA ENTERPRISERS [AIR 1987 Ori 107]. 

 An order of attachment before judgement does not confer status of secured 

creditor on the plaintiff having priority over others, vide RACHAMALLA NAGI REDDY 

v. PASURULA NAGANNA [AIR 2005 AP 14]. 

 This provision applies to suits and is also extended to other proceedings, which 

are as follows: 

 i)  Companies Act, 1956  [Vide AIR 1986 Mad 17]; 

 ii) Partnership Act, 1932 [Vide AIR 1994 AP 43]; 

 iii) Tenancy proceedings [Vide 1966 ILR AP 525]; 

iv) Arbitration and Conciliation Act, 1996 [Vide AIR 2002 SC 2308 and 2004 

(2) ALT 174]; 

 

 v) Insolvency proceedings [Vide AIR 1962 MP 354]; 

 vi) Divorce proceedings [Vide 2005 (2) MLJ 417]; 

 vii) Mortgage suits [Vide AIR 1943 Bom 24]; 

 vii) Hire purchase agreements [Vide AIR 1968 Ori 126]; 

 vii) Motor accident cases [Vide 1985 Mah LJ 659]; 

 viii) Co-operative Societies Act [Vide AIR 2002 Bom. 203]; 

 ix) Labour laws [Vide 1978 (1) LLJ 522 (Ori)]. 

 

 The remedy of attachment before Judgment is an extraordinary remedy and 

must be exercised sparingly, strictly in accordance with law and with utmost care, 

caution and circumspection. Before making an order of attachment before Judgment, 

the Court must ensure that the action does not become an engine of oppression, vide 

AVINASH CONSTRUCTIONS v. P.USHA RAO [2004 (4) ALD 698]. 

 An attachment before Judgment with order to call for security for fulfillment of 

decree should be in Form No.5 of Appendix-F appended to the CPC. The security for 

the production of property should be in Form No.6 thereof. Non-compliance with the 



requirement, however, is merely an irregularity and does not vitiate the action, vide 

RAJENDER SINGH v. RAMDHAR SINGH [AIR 2001 SC 2220]. 

 Some of the leading cases in which the Hon'ble Supreme Court dealt with the 

aspect of attachment before Judgment are as follows which are worth reading in order 

to have grip over the point under discussion: 

 i) PADMA SEN v. STATE OF U.P. [Vide AIR 1961 SC 218]; 

ii) SARDAR GOVINDRAO MAHADIK v. DEVI SAHAI [Vide AIR 1982 SC 989] 

 

 iii) HAMDA AMMAL v. AVADIAPPA PATHAR [Vide (1991) 1 SCC 715]; 

vi) S.NOORDEEN v. V.S.THIRU VENKITA REDDIAR [Vide AIR 1996 SC 
1293]; 

 

 v) RAJENDRAN v. SHANKAR SUNDARAM [Vide AIR 2008 SC 170]; 

iv) RAMAN TECH. & PROCESS ENGG. CO. v. SOLANKI TRADERS [Vide 

(2008) 2 SCC 302]. 

 

 The abovementioned are some of the factors which shall be borne in mind while 

conducting enquiries in various interlocutory applications. 

V.GOWRI SANKARA RAO,  

JUNIOR CIVIL JUDGE, SALUR. 

* * * 

 

 

 

 

 

 

 

 

 

 

 

 



INTERLOCUTORY APPLICATIONS 

(Submitted by A.KRISHNA PRASAD 

Junior Civil Judge, Gajapathinagaram) 

 

 

What is Interlocutory Application:  

  Interlocutory Application is not defined in the Civil Procedure Code. Rule 2 (j) of 

Civil Rules of Practice defins the expression interlocutory application to mean “an application to 

the court in any suit, appeal or proceedings already instituted in such court, other than a 

proceeding for execution of a decree or order”.  

  Sec.141 CPC makes a reference to `Miscellaneous proceedings`, stating that the 

procedure provided in this Code in regard to a suit shall be followed as far as it can be made 

applicable, in all proceedings in any court of civil jurisdiction, including the proceedings under 

Order IX but does not include any proceedings under Art 226 of Constitution of India. 

The Civil Rules of Practice – Relevant Rules:        

 Form of Interlocutory application – Rule 53: Interlocutory applications shall be 

headed with the cause title of the plaint, original petition, or appeal as in Form No. 13.  

  Contents – Rule 54:  Except where otherwise provided by these rules or by any 

law for the time being inforce, an Interlocutory Applications shall state the provision of law 

under which it is made and the order prayed for or relief sought in clear and precise terms.  The 

applications shall be signed by the applicant or his Advocate, who shall enter the date on which 

such signature is made.  Every application in contravention of this rule shall be returned for 

amendment or rejected.   Separate application for each distinct prayer – Rule 55: 

There shall be separate application in respect of each distinct relief prayed for.  When several 

reliefs are combined in one application, the court may direct the applicant to confine the 

application only to one of such reliefs unless the reliefs are consequential and to file a separate 

application in respect of each of the others.    When the I.A. may be rejected – 

Rule 56: Every application which does not pray for a substantive order but prays merely that any 

other application may be dismissed, and every application which prays for an order which out to 

be applied for on the day fixed for the hearing of any suit, appeal, or matter, may be rejected with 

costs.         Proof of facts by affidavit: Rule 

60: Any fact required to be proved upon an interlocutory proceeding shall unless otherwise 

provided by these rules, or ordered by the Court, be provided by affidavit but the Judge may, in 

any case, direct evidence to be given orally, and thereupon the evidence shall be recorded, and 

exhibits marked, in the same manner as in a suit and lists of the witness and exhibits shall be 

prepared and annexed to the judgment.       Three 

days notice: (Rule 58): (1) Unless the Court otherwise orders, notice of an interlocutory 

application shall be given to the other parties to the  suit or matter or their Advocate , not less 

than three days before the day appointed for the hearing of the application. 



 “Interlocutory‖ means not that decides the cause but which only settles some intervening 

matter relating to the cause. After the suit is instituted by the plaintiff and before it is finally 

disposed off, the court may make interlocutory orders as may appear to the court to be just and 

convenient. The power to grant Interlocutory orders can be traced to Section 94 of C.P.C. 

Section 94 summarizes general powers of a civil court in regard to different types of 

Interlocutory orders. The detailed procedure has been set out in the I Schedule of the C.P.C 

which deals with Orders and Rules.  

 Interlocutory orders may take diverse shapes depending upon the constraint of the 

respective parties during the pendency of the suit. Applications for appointment of 

Commissioner or Receiver, Temporary Injunctions, payment into court, recording satisfaction of 

decree, insisting security for costs, etc. Out of these assorted interlocutory orders that can be 

passed, the court is called upon to make a decision  on questions regarding grant of temporary 

injunction, receivers and commissions more frequently than other interim orders. 

 One purpose of the enforcement of the laws is to maintain peace and order in society. 

The disputes relating to property should be settled in a civilized manner by having recourse to 

law and not by taking the law in own hands by members of society. The granting of perpetual 

Injunctions is regulated by the Specific Relief Act, while temporary or, as they are sometimes 

called, interlocutory Injunctions, which are simply intended to preserve the status quo pending 

the decision, and which may be granted at any period of a suit, are treated as of the nature of 

procedure and are therefore regulated by the Code.  

 

TEMPORARY INJUNCTION 

 

 Injunctions are of two types, (1)”Temporary” and (2)”Permanent”. A Permanent 

Injunction restrains a party for ever from doing or not doing a specified act and the same can be 

granted only on merits at the conclusion of the trial after hearing both the parties to the suit. It 

is governed by Sections 38 to 42 of the Specific Relief Act, 1963. A temporary or interim 

injunction on the other hand restrains a party temporarily from doing or restraining from doing 

a specified act and can be granted till the disposal of suit. It is regulated by the provisions of 

Order 39 Code of Civil Procedure and it may be granted at any stage of the suit. Injunctions are 

preventive, prohibitive or restrictive i.e. when they prevent, prohibit or restrain someone from 

doing something; or mandatory, when they compel, command or order some persons to do 

something.  

 

 Injunction may be issued only against a party and not against a stranger or 3rd party. 

The various circumstances under which the Temporary Injunction can be granted have been 

provided for under Order 39 Rule 1 C.P.C. The power to grant temporary injunction is at the 

discretion of the court. The discretion however should be exercised reasonably, judiciously and 

on sound legal principles. 

 



Relevant legal provisions from Civil Procedure Code:  

 

Sec.94 CPC – Supplementary Proceedings: In order to prevent the ends of justice from being 
defeated the Court may, if it is so prescribed- 

(a) issue a warrant to arrest the defendant and bring him before the Court to show cause why 
he should not give security for his appearance, and if he fails to comply with any order for 
security commit him to the civil prison; 

(b) Direct the defendant to furnish security to produce any property belonging to hem and to 
place the same at the disposal of the court or order the attachment of any property; 

© grant a temporary injunction and in case of disobedience commit the person guilty thereof to 
the civil prison and order that his property be attached and sold; 

(d) Appoint a receiver of any property and enforce the performance of his duties by attaching 
and selling his property; 

(e) Make such other interlocutory order as may appear to the court to be just and convenient. 

 

ORDER XXXIX-TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS: 

 

Temporary injunctions 

 

1 . Cases in which temporary injunction may be granted— Where in any suit it is proved by 

affidavit or otherwise— 

 

(a)that any property in dispute in a suit is in danger of being wasted, damaged or alienated by 

any party to the suit, or wrongfully sold in a execution of a decree, or 

(b) that the defendant threatens, or intends, to remove or dispose of his property with a view 

to 

[defrauding] his creditors,  

 

(c) that the defendant threatens to dispossess, the plaintiff or otherwise cause injury to the 

plaintiff in relation to any property in dispute in the suit, the Court may be order grant a 

temporary injunction to restrain such act, or make such other order for the purpose of staying 

and preventing the wasting, damaging, alienation, sale, removal or disposition of the property 

or dispossession of the plaintiff, or otherwise causing injury to the plaintiff in relation to any 

property in dispute in the suit as the Court thinks fit, until the disposal of the suit or until 

further orders. 

 

2 . Injunction to restrain repetition or continuance of breach—  

 

(1) In any suit for restraining the defendant from committing a breach of contract or other 

injury of any kind, whether compensation is claimed in the suit or not, the plaintiff may, at any 

time after the commencement of the suit, and either before or after judgment, apply to the 



Court for a temporary injunction to restrain the defendant from committing the breach of 

contract or injury complained, of, or any breach of contract or injury of a like kind arising out of 

the same contract or 

relating to the same property or right. 

 

(2) The Court may be order grant such injunction, on such terms as to the duration of the 

injunction, keeping an account, giving security, or otherwise, as the Court thinks fit. 

 

2A . Consequence of disobedience or breach of injunction—  

 

(1) In the case of disobedience of anyin junction granted or other order made under rule 1 or 

rule 2 or breach of any of the terms on which the injunction was granted or the order made, the 

Court granting the injunction or making the order, or any Court to which the suit or proceeding 

is transferred, may order the property of the person guilty of such disobedience or breach to be 

attached, and may also order such person to be detained in the civil prison for a term not 

execeding three months, unless in the meantime the Court directs his release. 

 

(2) No attachment made under this rule shall remain in force for more than one year, at the end 

of which time if the disobedience or breach continues, the property attached may be sold and 

out of the proceeds, the Court may award such compensation as it thinks fit to the injured party 

and shall pay the balance, if any, to the party entitled thereto. 

 

3 . Before granting injunction, Court to direct notice to opposite party—  

 

The Court shall in all case, except where it appears that the object of granting the injunction 

would be defeated by the delay, before granting an injunction, direct notice of the application 

for the same to be given to the opposite party: 

 Provided that, where it is proposed to grant an injunction without giving notice of the 

application to the opposite party, the Court shall record the reasons for its opinion that the 

object of granting the injunction would be defeated by delay, and require the applicant— 

 

(a) to deliver to the opposite party, or to send to him by registered post, immediately after the 

order granting the injunction has been made, a copy of the application for injunction together 

with 

(i) a copy of the affidavit filed in support of the application; 

(ii) a copy of the plaint; and 

(iii) copies of documents on which the applicant relies, and 

 

(b) to file, on the day on which such injunction is granted or on the day immediately following 

that day, an affidavit stating that the copies aforesaid have been so delivered or sent. 



 

3A. In any case where a temporary injunction is granted the court may, at the time of the order, 

or at any time during the pendency of the injunction, call upon the  to furnish security for the 

amount of damages that the court may determine as payable by the party obtaining the 

injunction to the other party as compensation for any injury or loss that may be sustained by 

the latter by reason of the injunction. 

 

3B.  The court shall on application made after the disposal of the suit, determine the amount 

payable under rule 3A and make an order awarding it tto the applicant. (inserted as per 

amendment w.e.f 12.7.1962) 

 

3A . Court to dispose of application for injunction within thirty days.—  

 

Where an injunction has been granted without giving notice to the opposite party, the Court 

shall make an endeavour to finally dispose of the application within thirty day from the date on 

which the injunction was granted; and where it is unable so to do, it shall record its reasons for 

such inability. 

 

4 . Order for injunction may be discharged, varied or set aside—  

 

Any order for an injunction may be discharged, or varied, or set aside by the Court, on 

application made thereto by any party dissatisfied with such order: 

 Provided that if in an application for temporary injunction or in any affidavit support 

such application a part has knowingly made a false or misleading statement in relation to a 

material particular and the injunction was granted without giving notice to the opposite party, 

the Court shall vacate the injunction unless, for reasons to be recorded, it considers that it is 

not necessary so to do in the interests of justice: 

 

 Provided further that where an order for injunction has been passed after giving to a 

party an opportunity of being heard, the order shall not be discharged, varied or set aside on 

the application of that party except where such discharge, variation or setting aside has been 

necessitated by a change in the circumstances, or unless the Court is satisfied that the order 

has caused under hardship to that party. 

 

The object of the interlocutory injunction       

 Grant of injunction is ―exdebito Justitiae‖, i.e. to meet the ends of justice. Injunction should 

not be lightly granted as it adversely affects the other side. The grant of injunction is in the 

nature of equitable relief and the court has undoubtedly power to impose such terms and 

conditions as it thinks fit.  

Principles governing grant of ad-interim injunction: 



  In Damodar Valley Corporation vs Haripada Das And Ors. (AIR 1978 Cal 489) 

Hon'ble Apex Court held  the principle governing grant of ad interim injunction appears to be as 

follows :--  (i) It is not necessary for grant of ad interim injunction on a balance of 

convenience that the plaintiff should succeed in establishing a prima facie case or a probability 

that he would be successful at the trial of the action.       

    (ii) It is also no part of court's function at that stage of the litigation 

to resolve conflicts on evidence on affidavits as to facts on which the claims of either party may 

ultimately depend nor to decide difficult question of law which call for detailed argument and 

mature consideration which is reserved for the trial. All that is necessary at that stage on the 

evidence on affidavits, is that the court should be satisfied that the claim is not frivolous or 

vexatious, in other words there is a serious question to be tried. 

(iii) On such satisfaction, the court will consider whether the plaintiff, if he succeeds, would be 

adequately compensated by an award of damages for the loss if the defendant continued to do 

what was sought to be injuncted. If damages recoverable in law is an adequate remedy and the 

defendant is in a financial position to pay them, no interlocutory order should be normally 

granted, however strong the plaintiff's claim appears to be at that stage.     

     (iv) If damages are not an adequate remedy to the plaintiff 

in event of his success at the trial the court will consider if the defendant would be adequately 

compensated if he succeeds in his case, by reason of the plaintiff's undertaking for damages for 

the loss caused by reason of the injunction. If such damages are adequate remedy and the 

plaintiff is in a financial position to pay them, an interlocutory injunction should not be refused.  

         When can temporary 

injunction can be granted: In Colgate Palmolive (India) Ltd. Vs. Hindustan Lever Ltd., 

AIR 1999 SC 3105, the Hon‘ble Supreme Court observed that the other considerations which 

ought to weigh with the Court hearing the application or petition for the grant of injunctions are 

as below :            (i) 

Extent of damages being an adequate remedy;       

 (ii) Protect the plaintiff‘s interest for violation of his rights though however having regard 

to the injury that may be suffered by the defendants by reason therefor ;     

  (iii) The court while dealing with the matter ought not to ignore the factum of 

strength of one party‘s case being stronger than the others;       

   (iv) No fixed rules or notions ought to be had in the matter of grant of 



injunction but on the facts and circumstances of each case- the relief being kept flexible;   

   (v) The issue is to be looked from the point of view as to whether on 

refusal of the injunction the plaintiff would suffer irreparable loss and injury keeping in view the 

strength of the parties‘ case;  (vi) Balance of convenience or inconvenience ought to be 

considered as an important requirement even if there is a serious question or prima facie case in 

support of the grant;   (vii) Whether the grant or refusal of injunction will 

adversely affect the interest of general public which can or cannot be compensated otherwise.‖ 

 A useful reference can be made to the judgment of the Apex Court in DALPATKUMAR 

AND OTHERS VS. PRAHALAD SINGH AND OTHERS reported in 1992 (1) SCC 719. The 

circumstances under which Interlocutory mandatory injunction could be granted has been dealt 

with in DORAB CAWASJI WARDEN VS. COOMI SORAB WARDEN AND OTHERS 

reported in 1990 (2) SC C 117.          

   Another useful reference can also been made to GLAXO SMITHKLINE 

CONSUMER HEALTHCARE LIMITED, REGISTERED OFFICE, GRGAON 

THROUGH ITS MANAGING DIRECTOR AND OTHERS VS. All STORES THROUGH 

ITS PROPRIETOR S.M.ABDUL GANI reported in 2009 (8) M LJ 845.    

      It is axiomatic that the court before granting 

temporary injunction has to ascertain whether the applicant has made out a prima facie case in 

support of the right claimed by him. The court must be satisfied that there is a bonafide dispute 

raised by the applicant that there is a strong case for trial and there must be degree of probability 

that the applicant would be entitled to get relief claimed in the suit. A useful reference can be 

made to MARTIN BURN Ltd. vs. R.N.BANERJEE reported in AIR 1958 SC 79.   

                    Prima Facie 

Case:            The 

judicial precedents have set up some basic conditions to be satisfied for the grant of preventive 

relief of injunction. They are (1) Prima facie case, (2) Irreparable injury, (3) Balance of 

convenience. The applicant must prove the existence of a prima facie right in his favour. The 

court must be satisfied that there is every probability tilting in his favour. The party must argue 

that there is serious question to be tried if the test of 'prima facie' is satisfied. The applicant must 

satisfy the Court that an order is highly necessary without which a right accrued in favour of the 

party concerned cannot be protected from injury and which cannot be adequately compensated. 

By satisfying these conditions the party can very well argue that the balance of convenience is in 



his favour.     In Gujarat Electricity Board, Gandhinagar v. 

Maheshkumar and Co., Ahmedabad (1995(5) SCC 545, Hon'ble Apex Court held  that "Prima 

facie case" means that the Court should be satisfied that there is a serious question to be tried at 

the hearing, and there is a probability of Plaintiff obtaining the relief at the conclusion of the trial 

on the basis of the material placed before the Court. "Prima facie case" is a substantial question 

raised bona fide which needs investigation and a decision on merits. The Court, at the initial 

stage, cannot insist upon a full proof case warranting an eventual decree. If a fair question is 

raised for determination, it should be taken that a prima facie case is established. The real thing 

to be seen is that the Plaintiff‟s claim is not frivolous or vexatious.  Instead of quoting the 

old cases, suffice to read the recent judgment of Supreme Court, in Makers Development 

Services vs. M. Visvesvaraya Industrial Research and Development Centre 2012 (1) SCC 

735 law is reinforced that while passing interim order of injunction the court is required to 

consider the above three basic principles besides taking into account the conduct of the parties. It 

is established law that   the court should not interfere only because the property is a very valuable 

one. Either granting or refusing to grant an injunction has serious consequences depending upon 

the nature of the property, claims thereto and the relief claimed; and in dealing with such matter, 

the court advised that the court must make every endeavor to protect the interest of the parties. 

  Irreparable Injury:         

  Once the existence of prima facie case is made out the court should analyze the 

2
nd

 condition viz., the irreparable injury. Only if the applicant would suffer irreparable injury if 

interim injunction is not granted then the injunction can be granted. The court must be satisfied 

that the refusal of injunction would result in irreparable injury to the party seeking injunction. 

This position is made clear in the case of ASSISTANT COLLECTOR OF CENTRAL EXCISE, 

CHANDAN NAGAR, and WEST BENGAL VS. DUNLOP INDIA LTD. AND OTHERS in 

AIR 1985 SC 330.         Balance of Convenience:    

      Where the defendant disputes the plaintiff's title to 

the mark or contends that the plaintiff is not entitled to relief by reason of the acquiescence or 

delay or other Estoppel or of the defendant's concurrent rights, the Court will be guided by the 

balance of inconvenience which may arise from granting or withholding the injunction as well as 

the justice of the cause after considering all the circumstances in the suit. In other words, where 

the plaintiff's title is disputed or the fact of infringement or misrepresentation amounting to a bar 

to the action or some other defence is plausibly alleged upon the interlocutory motion, the Court 



in granting or refusing the interim injunction is guided principally by the balance of convenience 

that is by the relative amount of damage which seems likely to result if the injunction is granted 

and the plaintiff ultimately fails or if it is refused and he ultimately succeeds.                                                                           

      Conclusion: 

 To sum up succinctly, injunction means ‗It is an ordr of Court by which an individual is 

required to perform, or is restrained from performing, a particular act. It is judicial process. The 

courts exercise their power to issue injunctions judiciously, and only when necessity exists. An 

injunction is generally issued only in cases where irreparable injury to the rights of an individual 

would result otherwise. It should be readily apparent to the court that some act has been 

performed, or is threatened, that will produce irreparable injury to the party seeking the 

injunction. An injury is generally considered irreparable when it cannot be adequately 

compensated by an award of damages. The pecuniary damage that would be incurred from the 

threatened action need not be great, however. If a loss can be calculated in terms of money, there 

is no irreparable injury. The consequent refusal by a court to grant an injunction is, therefore, 

proper. Loss of profits alone is insufficient to establish irreparable injury. The potential 

destruction of property is sufficient. Injunctive relief is not a matter of right, but its denial is 

within the discretion of the court. Whether or not an injunction will be granted varies with the 

facts of each case. 

   Attachment before judgment 

 Attachment before Judgment is a very extra ordinary remedy and the primary object of 

Attachment before Judgment is to prevent any attempt on the part of the defendant to defeat the 

realization of decree that may be passed against him. The remedy of Attachment before Judgment is 

an extra ordinary remedy and must be exercised sparingly and strictly in accordance with the law and 

with utmost care and caution so that it may not become an engine of oppression. It is incumbent upon 

the court before granting an order of attachment before judgment to be satisfied about the following 

two conditions:      

(1) That the Defendant is about to dispose of the whole or any part of his property; and 

(2) That the disposal is with the intention of obstructing or delaying the execution of any decree that 

may be passed against him. 

Order XXXVIII Rule 5 of the Code reads as under: 



 Where defendant may be called upon to furnish security for production of property. 

(1) Where at any stage of a suit, the Court is satisfied, by affidavit or otherwise, that the defendant, with 

intent to obstruct or delay the execution of any decree that may be passed against him,- 

(a) is about to dispose of the whole or any part of his property, or 

 

(b) is about to remove the whole or any part of his property from the local limits of the jurisdiction of the 

Court, the Court may direct the defendant, within a time to be fixed by it, either to furnish security, in 

such sum as may be specified in the order, to produce and place at the disposal of the Court, when 

required, the said property or the value of the same, or such portion thereof as may be sufficient to satisfy 

the decree, or to appear and show cause why he should not furnish security. 

 

(2) The plaintiff shall, unless the Court otherwise directs, specify the property required to be attached and 

the estimated value thereof. 

(3) The Court may also in the order direct the conditional attachment of the whole or any portion of the 

property so specified. 

(4) If an order of attachment is made without complying with the provisions of Sub-rule (1) of this rule, 

such attachment shall be void. 

 The Rules or the grounds upon which the attachment before judgment is adumbrated in Order 

38 Rule 5 C.P.C. In Order 38 Rule 5 C.P.C., sub clause (1) is very important and if attachment before 

judgment order is passed without complying the provisions of Order 38 Rule 5 Sub clause (1), such 

attachment is void. A useful reference to the following decisions will be of great assistance to all of 

you as number of money suits will come ‗up for trial and applications will be moved to secure 

attachment of properties of the defendant before judgment.  

 The first in the series of judgment is ―AIR 1984 MADRAS 70 N.PAPPAMMAL VS. 

CHIDAMBARAM‖ In this judgment the Madras High Court had set out the essential requirements 

for invoking the power of court to effect an attachment under Order 38 Rule 5 sub rule (1). The High 

Court has clearly pointed out that in view of the Order 38 Rule 5 Sub Rule (4) an attachment before 

judgment indiscriminately without notice giving an opportunity to the defendant to stave of the 

attachment by offer of security and without rigidly conforming to the requirement of Sub Rule (1) 

would be invalid. All of you would do well to go through the said judgment. Similarly the following 



2 judgments further clarify the need to be careful while dealing with the application under Order 38 

Rule 5 C.P.C. 

 As far as the mode of making an attachment before judgment it shall be in the same manner 

as prescribed for the attachment of property in execution of a decree. It would mean that the 

provision contained in Order 21 Rule 54 C.P.C. has to be followed. And as per Order 38 Rule 11(b) 

High Court Amendment Madras which in effect is that the, order of attachment passed under Rule 5 

or 6 of the orders of raising the attachment passed under Rule 9 to be communicated to the 

Registering Office within the limits of the jurisdiction the whole or any part of the immovable 

comprised in such order is situate.        

 As per the provisions of Order 38 Rule (8) where any claim is preferred to the property 

attached before judgment, such claim shall be adjudicated in the same manner as provided under 

Order 21 Rule 58 of C.P.C. Another illuminating judgment on the aspect of Order 38 Rule 5 and 6 is 

the Judgment of Calcutta High Court in PREMRAJ VS. Md. MANECK GAZI & OTHERS 

REPORTED IN AIR 1951 CAL. 156. A useful reference can also be made to AIR 1982 SC- 989 

SARDAR GOVINDHRAO MAHADIK & ANOTHER VS. DEVI SAHAI & OTHERS.  

      The Court can pass conditional order of attachment 

even before the notice and if the defendant fails to show cause why he need not furnish security the 

court can order the conditional attachment be made absolute.             

 Attachment before judgment can also be ordered in respect of the property situate outside the 

jurisdiction of the court in such a case the procedure under Section 136 of C.P.C. has to be followed. 

An order of attachment passed under Order 38 of the Code of Civil Procedure would be 

operative even after the decree is passed. Such an order of attachment passed under Order 38 can 

be taken benefit of by the decree holder even after a decree is passed.  

 By reason of an interlocutory order whether in terms of Order 38, Order 39 or Order 40, a 

person's right to transfer a property may remain suspended as a result whereof he may suffer 

grave injury. When the suit is dismissed for default, he may exercise his right. If it is to be held 

that on restoration of the suit the order of attachment before judgment or an order, an injunction 

is automatically revived, as a result whereof the status of the parties would be in the same 

position as on the date of passing of the initial interlocutory order, they may be proceeded with 

for violation of the order of injunction or an order of attachment before judgment. The right of 

subsequent purchaser may also be affected. By reason of taking recourse to a supplemental 



proceedings, the rights of the parties and in some cases the right of even a third party cannot be 

allowed to be taken away. 

object, nature and scope of Order 38 Rule5: 

 In Raman Tech. & Process Engg.Co., v. Solanki Traders reported in (2008) 2 SCC 302  the 

Supreme Court explained the object, nature and scope of Order 38 Rule5 as follows: 

 The object of supplemental proceedings (applications for arrest or attachment before judgment, 

grant of temporary injunctions and appointment of receivers) is to prevent the ends of justice being 

defeated. The object of Order 38 Rule 5 CPC in particular, is to prevent any defendant from defeating the 

realisation of the decree that may ultimately be passed in favour of the plaintiff, either by attempting to 

dispose of, or remove from the jurisdiction of the court, his movables. The Scheme of Order 38 and the 

use of the words to obstruct or delay the execution of any decree that may be passed against him in Rule 5 

make it clear that before exercising the power under the said Rule, the court should be satisfied that there 

is a reasonable chance of a decree being passed in the suit against the defendant. This would mean that the 

court should be satisfied that the plaintiff has a prima facie case. If the averments in the plaint and the 

documents produced in support of it, do not satisfy the court about the existence of a prima facie case, the 

court will not go to the next stage of examining whether the interest of the plaintiff should be protected by 

exercising power under Order 38 Rule 5 CPC. It is well-settled that merely having a just or valid claim or 

a prima facie case, will not entitle the plaintiff to an order of attachment before judgment, unless he also 

establishes that the defendant is attempting to remove or dispose of his assets with the intention of 

defeating the decree that may be passed. Equally well settled is the position that even where the defendant 

is removing or disposing his assets, an attachment before judgment will not be issued, if the plaintiff is 

not able to satisfy that he has a prima facie case. 

 The power under Order 38 Rule 5 CPC is drastic and extraordinary power. Such power should 

not be exercised mechanically or merely for the asking. It should be used sparingly and strictly in 

accordance with the Rule. The purpose of Order 38 Rule 5 is not to convert an unsecured debt into a 

secured debt. Any attempt by a plaintiff to utilise the provisions of Order 38 Rule 5 as a leverage for 

coercing the defendant to settle the suit claim should be discouraged. 

Guiding Principles while passing Order 38 Rule 5:  

 In Premraj Mundra v. Md. Manech Gazi reported in AIR 1951 Cal 156 after referring to a few 

authorities, the following guiding principles are deduced: (1) That an order under O.38, Rr.5 and 6, can 

only be issued, if circumstances exist as are stated therein.(2) Whether such circumstances exist is a 



question of fact that must be proved to the satisfaction of the Court. (3) That the Court would not be 

justified in issuing an order for attachment before judgment, or for security, merely because it thinks that 

no harm would be done thereby or that the defts. would not be prejudiced. (4) That the affidavits in 

support of the contentions of the applicant, must not be vague, and must be properly verified. Where it is 

affirmed true to knowledge or information or belief, it must be stated as to which portion is true to 

knowledge, the source of information should be disclosed, and the grounds for belief should be stated. (5) 

That a mere allegation that the deft. was selling off and his properties is not sufficient. Particulars must be 

stated. (6) There is no rule that transactions before suit cannot be taken into consideration, but the object 

of attachment before judgment must be to prevent future transfer or alienation. (7) Where only a small 

portion of the property belonging to the deft. is being disposed of, no inference can be drawn in the 

absence of other circumstances that the alienation is necessarily to defraud or delay the pltf's claim. (8) 

That the mere fact of transfer is not enough, since nobody can be prevented from dealing with his 

properties simply because a suit has been filed: There must be additional circumstances to show that the 

transfer is with an intention to delay or defeat the pltf.'s claim. It is open to the Court to look to the 

conduct of the parties immediately before suit, and to examine the surrounding circumstances, and to 

draw an inference as to whether the deft. is about to dispose of the property, and if so, with what 

intention. The Court is entitled to consider the nature of the claim and thedefence put forward. (9) The 

fact that the deft. is in insolvent circumstances or in acute financial embarrassment, is a relevant 

circumstance, but not by itself sufficient. (10) That in the case of running businesses, the strictest caution 

is necessary and the mere fact that a business has been closed, or that its turnover has diminished, is not 

enough. (11) Where however the deft. starts disposing of his properties one by one, immediately upon 

getting a notice of the pltf.'s claim, and/or where he had transferred the major portion of his properties 

shortly prior to the institution of the suit and was in an embarrassed financial condition, these were 

grounds from which an inference could be legitimately drawn that the object of the deft. was to delay and 

defeat the pltfs'. Claim. (12) Mere removal of properties outside jurisdiction, is not enough, but where the 

deft. with notice of the pltfs'. claim, suddenly begins removal of his properties outside the jurisdiction of 

the appropriate Court, and without any other satisfactory reason, an adverse inference may be drawn 

against the deft. Where the removal is to a foreign country, the inference is greatly strengthened.(13) The 

deft. in a suit is under no liabilty to take any special care in administering his affairs, simply because there 

is a claim pending against him. Mere negect, or suffering execution by other creditors, is not a sufficient 

reason for an order under O.38 of the Code. (14) The sale of properties at a gross undervalue, or benami 

transfers, are always good indications of an intention to defeat the pltf's.claim. The Court must however 

be very cautious about the evidence on these points and not rely on vague allegations.‖ 

 



Effect of order for attachment before judgment when suit is restored and rights of auction 

purchaser: 

 In SARDAR GOVINDRAO MAHADIK & ANR VS.DEVI SAHAI & ORS.reported in 1982 

SCC (1) 237 Hon'ble Supreme Court held as follows: 

 ―Order XXXVIII, rule 5, enables the Court to levy attachment before judgment at the instance of 

a plaintiff if the conditions therein prescribed are satisfied. What is the nature of attachment levied in this 

case is not made known save and except saying that the suit property was attached and the sale 

proclamation mentioned therein the subsisting mortgage. Taking the best view in favour of Motilal, One 

can say that what was attached was the equity of redemption. The attachment was levied and continued to 

subsist till the date of the decree. It would, therefore, not be necessary to reattach the property.  

 What is the effect of attachment before judgment ? Attachment before judgment is levied where 

the court on an application of the plaintiff is satisfied that the defendant, with intent to obstruct or delay 

the execution of any decree that may be passed against him (a) is about to dispose of the whole or any 

part of his property. Or (b) is about to remove the whole or any part of his property from the local limits 

of the jurisdiction of the Court. The sole object behind the order levying attachment before judgment is to 

give an assurance to the plaintiff that his decree if made would be satisfied. It is a sort of a guarantee 

against decree becoming infructuous for want of property available from which the plaintiff can satisfy 

the decree. The provision in section 64 of the Code of Civil Procedure provides that where an attachment 

has been made, any private transfer or delivery of the property attached or of any interest therein and any 

payment to the judgment debtor of any debt, dividend or other monies contrary to. such attachment, shall 

be void as against all claims enforceable under the attachment.   

 There is nothing to show that the attachment which would come to an end on the suit being 

dismissed would get revived if a second appeal is filed which ultimately succeeds. In fact, a dismissal of 

the suit may terminate the attachment and the same would not be revived even if the suit is restored and 

this becomes manifestly clear from the newly added provision in sub rule (2) of rule 11 A of order 

XXXIII, C.P.C. which provides that attachment before judgment in a suit which is dismissed for default 

shall not be revived merely because by reason of the fact that the order for the dismissal of the suit for 

default has been set aside and the suit has been restored. As a corollary it would appear that if attachment 

before judgment is obtained in a suit which ends in a decree but if in appeal the decree is set aside the 

attachment of necessity must fail. There should be no difficulty in reaching this conclusion. 

 Ordinarily, if the aution purchaser is an outsider or a stranger and if the execution of the decree 

was not stayed of which he may have assured himself by appropriate enquiry, the court auction held and 



sale confirmed and resultant sale certificate having been issued would protect him even if the decree in 

execution of which the auction sale has been held is set aside. This proceeds on the footing that the equity 

in favour of the stranger should be protected and the situation is occasionally reached on account of 

default on the part of the judgment debtor not obtaining stay of the execution of the decree during the 

pendency of the appeal.  

 But what happens if the auction-purchaser is the decree holder himself ? In our opinion, the 

situation would materially alter and this decree holder-auction purchaser should not be entitled to any 

protection. At any rate when he proceeds with the execution he is aware of the fact that an appeal against 

the original decree is pending. He is aware of the fact that the resultant situa-may emerge where the 

appeal may be allowed and the decree which he seeks to execute may be set aside. He cannot force the 

pace by executing the decree taking advantage of the economic disability of a judgment debtor in a 

money decree and make the situation irreversible to the utter disadvantage of the judgment debtor who 

wins the battle and loses the war. Therefore, where the auction-purchaser is none other than the decree 

holder who by pointing out that there is no bidder at the auction, for a nominal sum purchases the 

property, to wit, in this case for a final decree for Rs. 500, Motilal purchased the property for Rs. 300, an 

atrocious situation, and yet by a technicality he wants to protect himself. To such an auction purchaser 

who is not a stranger and who is none other than the decree holder, the court should not lend its 

assistance.‖ 

 In Vareed Jacob vs Sosamma Geevarghese & Ors reported in 2004 LawSuit(SC) 509, 

Hon'ble Supreme Court Full Bench while holding aspect of restoration of suit impact of attachment 

order before judgment held as: 

―In the case of Shivaraya v. Sharnappa reported in AIR 1968 Mysore 283, it has been held that the 

question whether the restoration of the suit revives ancillary orders passed before the dismissal of the 

suit depends upon the terms in which the order of dismissal is passed and the terms in which the suit 

is restored. If the Court dismisses the suit for default, without any reference to the ancillary orders 

passed earlier, then the interim orders shall revive as and when the suit is restored. However, if the 

Court dismisses the suit specifically vacating the ancillary orders, then restoration will not revive 

such ancillary orders. This was a case under Order 39. 

 In the case of Saranatha Ayyangar v. Muthiah Moopanar and others reported in AIR 1934 

Mad 49, it has been held that on restoration of the suit dismissed for default all interlocutory matters 

shall stand restored, unless the order of restoration says to the contrary. That as the matter of general 

rule on restoration of the suit dismissed for default, all interlocutory orders shall stand revived unless 



during the interregnum between the dismissal of the suit and restoration, there is any alienation in 

favour of the third party. 

 A similar view has been taken by the Patna High Court in the case of Bankim Chandra v. 

Chandi Prasad reported in AIR 1956 Pat 271 in which it has been held that orders of stay pending 

disposal of the suit are ancillary orders and they are all meant to supplement the ultimate decision 

arrived at in the main suit and, therefore, when the suit, dismissed for default, is restored by the order 

of the Court all ancillary orders passed in the suit shall revive, unless there is any other factor on 

record or in the order of dismissal to show to the contrary. This was also a matter under Order 39. 

 In the case of Nandipati Rami Reddi v. Nandipati Padma Reddy AIR 1978 AP 30, it has been 

held by the Division Bench of the Andhra Pradesh High Court that when the suit is restored, all 

interlocutory orders and their operation during the period between dismissal of the suit for default 

and restoration shall stand revived. That once the dismissal is set aside, the plaintiff must be restored 

to the position in which he was situated, when the Court dismissed the suit for default. Therefore, it 

follows that interlocutory orders which have been passed before the dismissal would stand revived 

along with the suit when the dismissal is set aside and the suit is restored unless the Court expressly 

or by implication excludes the operation of interlocutory orders passed during the period between 

dismissal of the suit and the restoration. 

 In the case of Nancy John Lyndon v. Prabhati Lal Chow-dhury reported in 1987 (4) SCC 78, 

it has been held that in view of Order 21, Rule 57, C. P. C. it is clear that with the dismissal of the 

title execution suit for default, the attachmentlevied earlier ceased. However, it has been further held 

that when the dismissal was set aside and the suit was restored, the effect of restoring the suit was to 

restore the position prevalent till the dismissal of the suit or before dismissal of the title execution 

suit. We repeat that this judgment was under Order 21, Rule 57 whose scheme is similar to Order 38, 

Rule 11 and Rule 11-A, C. P. C. and therefore, we cannot put all interlocutory orders on the same 

basis. 

 The courts, however, would be well-advised keeping in view the controversy to specifically 

pass an order when the suit is dismissed for default stating when interlocutory orders are vacated and 

on restoration of the suit, if the court intends to revive such interlocutory orders. An express order to 

that effect should be passed.‖ 

Some important judgments of the Hon‟ble High Court of Andhra Pradesh as to the subject 

matter of „Attachment before Judgment: 



1) Katari Ratna Rani vs Velagapudi Rama Rao And Ors, 2003 (6) ALT 79. 

2) Mamidala Suresh Babu And Ors. vs Tirumalasetti Krishnamurthy, 2006 (3) ALT 250 

3) State Of A.P. vs Prakash, 2007 (1) ALD 133, 2007 (1) ALT 383 

4) Sri Laxmi Cloth Stores, … vs Ratna And Co., Machilipatnam, 1999 (6) ALT 681 

5) Rama Murthy And Ors. vs Srinivas Corporation General , AIR 1989 AP 58 

6) S.P. V. Babu v. Varalakshmi Finance Corporation, 1996 (4) ALD 453, 

7) Union Bank Of India, Visakapatnam‘s case, AIR 1982 AP 408 

8) Duvvuru Siva Kumar Reddy vs Malli Srinivasulu, 2006 (1) ALT 570 

9) Allu Appa Rao vs Siriki Bapu Naidu And Ors, 2006 (5) ALD 240 

10) Gosu Venkata Sesha Reddy And Anr. vs Valluru Krishnaiah, 2005 (4) ALT 238 

11) Ananthula Buchiramulu vs Sakinala Janaki Ramaiah, 2004 (2) ALD 730 

12) Pasupulati Seshanna vs Epparala Balaiah (Died) Per Lrs, 2006 (3) ALD 511 

 APPOINTMENT OF ADVOCATE–COMMISSIONER 

 The object of Order 26 Rule 9 of Civil Procedure Code is not to assist a party to collect 

evidence where the party can procure the same. An Advocate Commissioner can be appointed under 

Order XXVI Rule 9 of the Code of Civil Procedure 1908 inter alia for elucidating any matter in 

dispute. There is some confusion as to in what circumstances an advocate-commissioner is to be 

appointed in a civil suit. To answer this question, we have to understand the expression of 

―elucidating any matter in dispute‖ in Order 26, Rule 9 of CPC. There are thousands of case-law as 

to this issue.  For example, the claim for injunction made by the plaintiff is based on the plea that 

there is only one way to his house and that he is being prevented by the defendant from using the said 

way. Any amount of evidence in this regard may not help the Court to render a correct finding on this 

aspect. So, a situation such as this would definitely fall within the expression of ―elucidating any 

matter in dispute. Similarly, there are several issues regarding appointment of advocate-

commissioner. 

Appointment of Commissioner in terms of part III i.e. matter ―Incidental proceedings‖ of CPC is a 

provided by section 75 of the Code. Inasmuch as this article is concerned with the appointment of 

Commissioner section 75 of CPC being the provision relevant, empowering the court, it would be 

apposite to refer the provisions. 

Section 75. Power of court to issue commissions:  

https://articlesonlaw.wordpress.com/2016/07/12/the-law-on-appointment-of-advocate-commissioner-in-suits/


 Subject to such conditions and limitations as may be prescribed, the court may issue a 

commission – 

(a) to examine any person; 

(b) to make a local investigation; 

(c) to examine or adjust accounts; or 

(d) to make a partition; 

(e) to hold la scientific, technical, or expert investigation; 

(f) to conduct sale of property which is subject to speedy and natural decay 

and which is in the custody of the Court pending the determination of the 

suit; 

(g) to perform any ministerial act.‖ 

 As per Section 75(b), subject to such conditions and limitations as may be prescribed the 

Court may issue commission to make a local investigation. With this, section 75 it would be 

appropriate now to refer Order XXVI Rule 9 of CPC. Sub-title of Order 26 of CPC makes a reference 

to ―Commissions to examine the witnesses‖. Rule 9 of Order XXVI provides ―Commissioner for 

local investigation.‖  

 In Sarala Jain and others.Vs. Sangu Gangadhar reported in 2016 Law Suit(Hyd) 33, in 

view of the law laid down by the Apex Court in Mohd. Mehtab Khan‟s case,( 2013 (3) ALD 64 

(SC)), His Lordship M.Satyanarayana Murthy, J, held that appointing advocate commissioner by the 

trial Court for the purpose of demarcating schedule property and fix boundary stones to the property 

of the respondents amounts to granting pre-trial decree as it satisfied part of the reliefs claimed in the 

suit.In such case, commissioner cannot be appointed for the said purpose. Further, it was held in this 

case that to appoint an advocate commissioner, Court has to keep in mind the following: 

(1) Total pleadings of both parties; 

(2) Relief claimed in suit; 

(3) Appointment of advocate commissioner for specific purpose at interlocutory stage shall not 

amount to grant pre-trial decree; and                    (4) Necessity to appoint 

advocate commissioner to decide real controversy between parties. 

Appointment of Commissioner in a suit for injunction:- 

 In 2014, the Hon‘ble Andhra Pradesh High Court, in K.Dayanand And Another vs P. 

Sampath Kumar, after considering the dicta observed in the rulings reported in 2009 (2) ALD 238; 

2012 (3) ALD 384; 2011 (2) ALD 472; 2006 (4) ALD 675; 2005 (6) ALD 389; 2011 (4) ALD 231; 



(2009) 12 SCC 773; 1997 (1) A.P.L.J. 61 (SN); 2010 (4) ALD 198; 2008 AIR SCW 6500; (2008) 8 

SCC 671 and 2013 (1) ALT 548, it was held that there is no absolute bar on appointment of 

Commissioner in a suit for injunction also as per the law laid down in the above referred judgments 

nor the provisions of Section 75 and Order XXVI Rule 9 do impose such a prohibition. 

It is not the business of the Court to collect evidence in favour of one party:- 

 In Padam Sen and another vs. The State of U.P., AIR 1961 SC 218, three Judge Bench of the 

Hon‘ble Supreme Court has held that Court has no inherent power under Section 151 to appoint an 

Advocate-Commissioner to seize account books in the possession of the plaintiff, upon an 

application by the defendant that he has apprehension that they would be tampered with. The 

Hon‘ble Apex Court further held that the Court cannot seize them forcibly by appointing an 

Advocate-Commissioner, but it can summon them and if not produced, it can penalise the party and 

also draw adverse presumption against him. If the documents are forged, while in the possession of 

the plaintiff, the defendant can prove the forgeries and dispute the entries. The Hon‘ble Supreme 

Court has categorically ruled that it is not the business of the Court to collect evidence in favour of 

one party. 

Advocate-Commissioner cannot be appointed for making an enquiry about factum of 

possession:- 

 In K.M.A.Wahab & others vs. Eswaran & another, reported in 2008 (3) CTC 597, His 

Lordship, A.Kulasekaran, J, has held that appointment of Advocate Commissioner for making 

enquiry about the factum of possession of the property in dispute is improper since the same has 

to be adjudicated upon framing issues and on appreciation of evidence. Similarly, in another 

case, M/s. Benz Automobiles Private Limited vs. Mohanasundaram, reported in 2003 (3) MLJ 

391, His Lordship AR.Ramalingam,J, has held that Advocate-Commissioner cannot be appointed 

to find out the factum, as to who is in possession of the property. Even if an Advocate-

Commissioner is appointed and his report is filed, it can be questioned by the other side by filing 

objections, as the dispute in the suit could be resolved only on the basis of oral and documentary 

evidence let in by the parties. 

In Rajendran vs. Lilly Ammal alias Nelli Ammal, reported in 1998 (II) CTC 163, His Lordship 

S.Jagadeesan, J, has held that Advocate-Commissioner cannot be appointed to find out the fact 

as to who is in possession of suit property in a case. In another case, in Kuttiyappan, D. vs. 

Meenakshiammal Polytechnic Unit of M/s. Meenakshiammal Trust, reported in 2005 (4) CTC 

676, Her Lordship R.Banumathi, J held that the defendants therein were not entitled to seek for 



appointment of Advocate-Commissioner to note their possession, as it is well settled that 

Commissioner cannot be appointed for noting down the factum of possession or the enjoyment 

of property. Similar issue was considered in another case, in Minor Amid Stanly & another vs. 

Lakshmiammal & others,s reported in CDJ 2009 MHC 324, His Lordship S.Palanivelu, J, has 

held that the factum of possession cannot be ascertained by Commissioner, as the same could be 

proved by letting in oral and documentary evidence by the parties before the Court. 

Material issue of determining the possession cannot be left to an Advocate-Commissioner. 

 In Chandrasekharan vs. Doss Naidu, reported in 2005 (3) MLJ 473, Her Lordship R.Banumathi, J 

has held that though appointment of Advocate-Commissioner was sought for under the pretext of noting 

down the physical features, indirectly it was only to find out the factum of possession. As the material 

issue involved in the suit relating to the nature of possession and lawful right of the parties, it was held 

that the material issue of determining the possession cannot be left to an Advocate-Commissioner.  

Advocate-Commissioner should not be appointed to gather evidence to prove the case of 

parties:- 

 In Krishnamurthy, T.K vs. Tamil Nadu Water and Drainage Board, reported in 2006 (5) CTC 178, 

His Lordship S.Rajeswaran, J has held that Advocate-Commissioner should not be appointed to gather 

evidence to prove the case of parties, since the parties should prove their case by letting in legally 

acceptable evidence and the report of the Commissioner can only aid the Court in evaluating the evidence 

to come to just conclusion. 

Appointment of advocate-commissioner for the second time: 

 In S. Rukman Naik vs P. Anjani Prabha And Anr, 2004 (4) ALD 876, an interesting 

question was come for consideration. While the said report is pending consideration, is it 

proper on the part of this Court to appoint Advocate-Commissioner for the second time for 

inspecting the site and submitting his report in respect of which the Advocate Commissioner 

appointed on the first occasion had submitted his report? To answer, the Hon’ble Andhra 

Pradesh High Court held that in para 21 as follows: “In view of the foregoing facts and 

circumstances, the Division Bench has taken note of the status quo order passed by this Court 

in S.A.14 of 2002 when CA.No. 113 of 2004 was filed by the petitioner in the contempt case to 

appoint Advocate-Commissioner and re-entrust the warrant to Ms. W.V.S. Rajeswari, who was 

earlier appointed as Advocate-Commissioner to note down the physical features. Without 

passing any order on the report of first Advocate-Commissioner, this Court ought not to have 



considered CA No. 113 of 2004 for re-entrusting the warrant to Ms. W.V.S. Rajeswari, 

Therefore, the order passed in CA No. 113 of 2004 is not in consonance with Order 26, Rule 

10(3) of the Code of Civil Procedure but also against the order passed by the Division Bench in a 

batch of CRPs filed by the petitioner.” 

 In Pamula Narsaiah And Anr. vs Pamula Murali And Ors, reported in 2002 (1) ALD 393= 

2001 (6) ALT 385, it was observed as follows: “ under Sub-rule (3) of Rule 14 of Order 26, the 

Court below has no power to reopen or review its own order when it has confirmed and passed 

a final decree on the basis of the Advocate-Commissioner’s report. If the parties are so 

aggrieved, they can assail the correctness or otherwise of the order by approaching the 

appellate Court. If once the Court below has confirmed and passed a final decree on the basis 

of the Advocate-Commissioner’s report, it has no power to vary or set aside the Advocate-

Commissioner and appoint a second Commissioner.” 

For the purpose of taking measurement of the suit land:- 

 The Hon‘ble Supreme Court in Gurunath Manohar Pavaskar & others vs. Nagesh Siddappa 

Navalgund and others, reported in CDJ 2007 SC 1339, has held that the learned trial Judge may appoint 

an Advocate-Commissioner for the purpose of taking measurement of the suit land. 

Whether the Execution Court has power to appoint an Advocate-Commissioner ? 

 In Gurram Anantha Reddy vs Katla Sayanna, reported in 2015 LawSuit (Hyd) 334 it was 

held as ―The contention that in Execution Proceedings, Commissioner cannot be appointed and the E.P. 

Court has no power to appoint Commissioner under Order 26 Rule 9 of the Code of Civil Procedure has 

absolutely no merit in view of the reason that as per Order 26 Rule 18-A of the Code of Civil Procedure, 

the provisions of Order 26 of Code of Civil Procedure are applicable to the proceedings in execution of a 

decree or order also.‖ 

 In P. Pedda Saidaiah And Ors. vs T. Padmavathi, 1997 (5) ALT 818, it is the duty of the 

Court to dispose of the interlocutory applications filed by the parties during the pendency of the suit 

within a reasonable time. 

Appointment of Receivers 

Legal provisions from Civil Procedure Code: 

Or 40 Rule 1-. Appointment of receivers 



(1) Where it appears to the Court to be just and convenient, the Court may by 
order- 
 

(a) Appointment a receiver of any property, whether before or after 
decree; 
(b) Remove any person from the possession or custody of the property; 
(c) Commit the same to the possession, custody or management of the 
receiver; and 
(d) confer upon the receiver all such powers, as to bringing and defending 
suits and for the realization, management, protection, preservation and 
improvement of the property, the collection of the rents and profits 
thereof, the application and disposal of such rents and profits, and the 
execution of documents as the owner himself has, or such those powers as 
the Court thinks fit. 

 

(2) Nothing in this rule shall authorize the Court to remove from the possession or custody of property 

any person whom any party to the suit has not a present right so to remove. 

Relevant Civil Rules of Practice:  
 
286. Panel of suitable persons to be maintained for appointment as Receivers: 
Subject to the approval of the District Judge concerned the Presiding Officer of 
each court shall maintain a panel of legal practitioners and other persons with 
suitable qualifications from among whom receiver shall ordinarily be appointed.  
 
287. Security to be furnished by the persons included in the panel of Receivers 
 
288. Filing of Accounts by Receiver 
 
289.  Manner of filing Accounts 
 
290. Receiver to file an affidavit 
 
291. Books to be maintained by Receiver 
 
292. Receiver to open account in a scheduled Bank 
 
293. Procedure to adopt in case of failure of duties by the Receiver 

 

Who is a Receiver: A receiver in an action is an impartial person appointed by the 

Court to collect and receive, pending the proceedings, the rents, issues and profits 

of land, or personal estate, which it does not seem reasonable to the Court that 

cither party should collect or receive, or for enabling the same to be distributed 

among the persons entitled. 

There are two classes of receivers can be appointed by Courts, viz., (a) under the 

statutes and (b) under the Civil Procedure Code, the Specific Relief Act and the 

Original Side Rules of the High Court. Several statutes like the Provincial 

Insolvency Act (5 of 1920) (Sections 20, 57, 59 and 68), the Presidency Towns 

Insolvency Act (3 of 1909) (Section 16) the Transfer of Property Act (4 of 1882) 

(Section 69-A), the Trustees' and Mortgagees' Powers Act (28 of 1866) (Sections 



12 to 19) and the Indian Companies Act (7 of 1913) (Sections 118, 119, 129 and 

277E) authorise the Courts in India to appoint receivers under the particular 

circumstances set out there in. The second class of Receivers is included in these in 

which appointment is made to preserve the property pending litigation to decide 

the rights of parties. The powers to appoint a Receiver in such cases are comprised 

in the Civil Procedure Code of 1908 (Sections 51, 94 and Order 40), the Specific 

Relief Act of 1877 (Section 44), and the Original Side Rules of High Courts 

relating to Receivers. 

 In Krishnaswamy Chetty v. C. Tangavelu Chetty reported in AIR 1955 

Mad 

 430 for appointment of receiver it was held that following five requirements have 

to be fulfilled : 

 The appointment of a receiver pending a suit is a matter resting in the 

discretion of the court. 

 The court should not appoint a receiver except upon proof by the 

plaintiff that prima facie he has a very excellent chance of succeeding 

in the suit. 

 Not only must the plaintiff show a case of adverse and conflicting 

claims to property, but, he must show some emergency or danger or 

loss demanding immediate action and of his own right he must be 

reasonably clear and free from doubt. The element of danger is an 

important consideration. 

 An order appointing a receiver will not be made where it has the 

effect of depriving a defendant of 'de facto' possession since that 

might cause irreparable wrong. It would be different where the 

property is shown to be 'in medio', that is to say, in the enjoyment of 

no one, and 

 The Court, on the application made for the appointment of a receiver, looks 

to the conduct of the party who makes the application and will usually refuse to 

interfere unless his conduct has been free from blame. The above principles are 

reitered by Hon'ble High Court of A.P in  K. Mangamma vs. K. Brahma Reddy 

reported in 1989 (1) LS 30. 

 In  Chelikam Rajamma vs. Padilete Venkataswamy Reddy reported in 1993 (2) 

ALT 154 the following propositions are deduced by the division bench of A.P.High 

Court in partition suits. They are: 

 The appointment of receiver cannot be resorted to lightly without 

considering the entire facts and circumstances. 

 The party seeking the appointment of receiver must out a case that he or she 

was not only kept out of possession of the properties unauthorized, but the 



party in possession is indulging in acts of waste leading to the inference of 

incompetence. 

 If, prima facie, the plaintiff has excellent chance of succeeding in the suit, 

there being no denial with regard to his or her share in the plaint schedule 

properties, the conduct of the opposite party in keeping the plaintiff out of 

possession will be a relevant consideration for directing the opposite party to 

deposit a sum of money approximately representing the value of the yield 

pertaining to the share of the plaintiff pending disposal of the suit. Even in 

such circumstances, a receiver should not be appointed to oust the 

possession of the opposite party from the joint family properties. The 

protection of the properties and safeguarding of the rights of the parties shall 

be the twin objectives impelling the appointment of receiver. 

    

      ***THE END*** 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 



2. ENQUIRIES AND ORDERS IN INTERLOCUTORY 

APPLICATIONS: 

(TEMPORARY INJUNCTIONS, ATTACHMENT BEFORE 

JUDGMENTS, APPOINTMENT OF COMMISSIONERS AND 

RECEIVERS) 

An interlocutory order is an order that does not finally determine the 

rights, duties and obligations of the parties to a proceeding. Interlocutory 

orders may take various shapes depending upon the requirement of the 

respective parties during the pendency of the suit. Applications for 

appointment of Commissioner, Temporary Injunctions, Receivers, 

payment into court, security for cause, and etc. According to Stroud, 

interlocutory order means an order other than a final judgment Section 

94 summarises general powers of a civil court in regard to different 

types of Interlocutory orders. The detailed procedure has been set out in 

the I Schedule of the C.P.C which deals with Orders and Rules. 

a) Sec.94 CPC – Supplementary Proceedings: In order to prevent the 

ends of justice from being defeated the Court may, if it is so prescribed- 

(a) issue a warrant to arrest the defendant and bring him before the Court 

to show cause why he should not give security for his appearance, and if 

he fails to comply with any order for security commit him to the civil 

prison; 

(b) Direct the defendant to furnish security to produce any property 

belonging to him and to place the same at the disposal of the court or 

order the attachment of any property; 

(c) Grant a temporary injunction and in case of disobedience, commit 

the person guilty thereof to the civil prison and order that his property be 

attached and sold; 

(d) Appoint a receiver of any property and enforce the performance of 

his duties by attaching and selling his property; 

(e) Make such other interlocutory order as may appear to the court to be 

just and convenient. 



b) Is there any difference between supplementary proceedings and 

incidental proceedings? 

 

A supplementary proceeding is initiated with a view to prevent the ends 

of justice from being defeated. The supplemental proceedings may not 

be taken recourse to as a routine matter but only when an exigency arises 

therefor. The orders passed in the supplemental proceedings may 

sometimes cause hardship to the other side and, thus, are required to be 

taken recourse to, when a situation arises therefor and not otherwise. 

There are well-defined parameters laid down by the Courts from time to 

time as regards the applicability of the supplemental proceedings. 

Incidental proceedings are, however, taken recourse to in aid of the 

ultimate decision of the suit which would mean that any order passed in 

terms thereof, subject to the rules prescribed therefor, would have a 

bearing on the merit of the matter. Any order passed in aid of the suit is 

in exercise of ancillary powers. Whenever an order is passed by the 

Court in exercise of its ancillary power or in the incidental proceedings, 

the same may revive on revival of the suit. But so far as supplemental 

proceedings are concerned, the Court may have to pass a fresh order for 

their revival. 

 

c). Temporary Injunctions: 

1. The grant of injunction is in the nature of equitable relief and the court 

has undoubtedly power to impose such terms and conditions as it thinks  

 

fit. (―DALPATKUMAR AND OTHERS VS. PRAHALAD SINGH 

AND OTHERS‖ reported in 1992 (1) SCC 719‖). 

2. The circumstances under which Interlocutory mandatory injunction 

could be granted has been dealt with in ―Dorab Cawasji Warden VS. 

Coomi Sorab Warden and Ors, 1990 (2) SCC 117. Also see: ―Glaxo 

Smithkline Consumer Healthcare Limited, Registered Office, Grgaon 

through its Managing Director and Others vs. All Stores through its 

Proprietor S.M.Abdul Gani, 2009 (8) MLJ 845. 



3. ―Martin Burn Ltd. vs. R.N.Banerjee, AIR 1958 SC 79‖. Once the 

existence of prima facie case is made out the court should analyze the 

2nd condition viz., the irreparable injury. Only if the applicant would 

suffer irreparable injury if interim injunction is not granted then the 

injunction can be granted. The court must be satisfied that the refusal of 

injunction would result in irreparable injury to the party seeking 

injunction. See:- ―Assistant Collector of Cerntral Excise, Chandan Nagar, 

West Bengal vs. Dunlop India Ltd. and Others, AIR 1985 SC 330‖. 

4. The third condition for granting Interim Injunction is the balance of 

convenience must be in favour of the applicant. The balance of 

convenience test must be clearly in favour of the applicant for granting 

an Interim Injunction order. See:- ―Assistant Collector of Central Excise, 

Chandan Nagar, West Bengal vs. Dunlop India Ltd. and Others, AIR 

1985 SC 330‖. 

5. The principles while dealing with temporary injunctrions are 

enunciated in ―Shiv Kumar Chadha vs. Municipal Corporation of Delhi, 

1993 (3) SCC 161‖. Grant of injunction is ―exdebito Justitiae‖, i.e. to 

meet the ends of justice. 

6. If injunction is granted on insufficient ground then ultimately if suit 

fails, the plaintiff can be directed to pay such amount not 

exceeding Rs.50,000/- as damages to the defendant. This is made clear 

in Section 95 of C.P.C. Recently the Apex Court had an occasion to deal 

with imposition of costs in vexatious, frivolous, malicious or speculative 

litigation. This decision is reported in ―Vinod Seth vs. Devinder Bajaj & 

Another , 2010 (8) SCC Page 1‖. This ruling deals with the nature of 

order that can be passed at the Interlocutory stage and what sort of 

conditions can be imposed. 

 

d). Appointment of advocate commissioners:- 

 

The object of Order 26 Rule 9 of Civil Procedure Code is not to assist a 

party to collect evidence where the party can procure the same. An 

Advocate Commissioner can be appointed under Order XXVI Rule 9 of 



the Code of Civil Procedure 1908 inter alia for elucidating any matter in 

dispute. (To know more, see To know more  visit:https:// articlesonlaw 

.wordpress.com/2016/07/12/the-law-on-appointment-of-advocate-

commissioner-in-suits/.) 

Appointment of Commissioner in terms of part III i.e. matter ―Incidental 

proceedings‖ of CPC is a provided by section 75 of the Code. Inasmuch 

as this article is concerned with the appointment of Commissioner 

section 75 of CPC being the provision relevant, empowering the court, it 

would be apposite to refer the provisions. 

― 75. Power of court to issue commissions. – Subject to such conditions 

and limitations as may be prescribed, the court may issue a commission– 

(a) to examine any person; 

(b) to make a local investigation; 

(c) to examine or adjust accounts; or 

(d) to make a partition; 

(e) to hold la scientific, technical, or expert investigation; 

(f) to conduct sale of property which is subject to speedy and natural 

decay and which is in the custody of the Court pending the 

determination of the suit; 

(g) to perform any ministerial act.‖ 

When an application for appointment of advocate commissioner is filed, 

such application must be decided without any delay. As was held in P. 

Pedda Saidaiah And Ors. vs T. Padmavathi,1997 (5) ALT 818, it is the 

duty of the Court to dispose of the interlocutory applications filed by the 

parties during the pendency of the suit within a reasonable time. Where 

in a suit for possession, the purpose of appointment of a Commissioner 

was to collect evidence the rejection for appointment of Commissioner 

is a proper one, as opined by the Hon‘ble Madras High Court in Raja vs 

Narashimamurthy (2011),C.R.P.PD.No.3163 of 2009,dt.01.08.2011. It is 

well-settled that if the oral and documentary evidence are found enough 

to resolve the controversies in the suit, the rejection of application for 

appointment of a Commissioner is a valid one. It is provided under 



Order XXVI Rule 9 of CPC that in any suit in which the Court deems a 

local investigation to be requisite or proper for the purpose of 

elucidating any matter in dispute, or of ascertaining the market value of 

any property, or the amount of any mesne profits or damages or annual 

net profits, the Court may issue a commission to such person as it thinks 

fit directing him to make such investigation and to report thereon to the 

Court. 

 

e). Appointment of Receivers:- 

 

Chapter XVII, Rules 286 to 293 of A.P.Civl Rules of Practice and 

Circular Orders,1980 deal with ‗Receivers‘. 

―Panch sadachar‘ for appoinment of receivers:- 

In Krishnaswamy Chetty v. C. Thangavelu Chetty, AIR 1955 MAD 430, 

it was held that ‖The five principles which can he described as the 

―panch sadachar‘ of our Courts exercising equity jurisdiction in 

appointing receivers are as follows.  

(1) The appointment of a receiver pending a suit is a matter resting in the 

discretion of the Court. The discretion is not arbitrary or absolute: it is a 

sound and judicial discretion, taking into account all the circumstances 

of the case, exercised-for the purpose of permitting the ends of justice, 

and protecting the rights of all parties interested in the controversy and 

the subject-matter and based upon the fact that there is no other adequate 

remedy or means of accomplishing the desired objects of the judicial 

proceeding. 

(2) The Court should not appoint a receiver except upon proof by the 

plaintiff that prima facie he has very excellent chance of succeeding in 

the suit . 

(3) Not only must the plaintiff show a case of adverse and conflicting 

claims to property, but, he must show some emergency or danger or loss 

demanding immediate action and of his own right, he must be 

reasonably clear and free from doubt. The element of danger is an 

important consideration. A Court will not act on possible danger only; 



the danger must be great and imminent demanding immediate relief. It 

has been truly said that a Court will never appoint a receiver merely on 

the ground that it will do no harm.  

(4) An order appointing a receiver will not be made where it has the 

effect of depriving a defendant of a ‗de facto‘ possession since that 

might cause irreparable wrong. If the dispute is as to title only, the Court 

very reluctantly disturbs possession by receiver, but if the property is 

exposed to danger and loss and the person in possession has obtained it 

through, fraud or force the Court will interpose by receiver for the 

security of the property. It would be different where the property is 

shown to be ‗in medio‘, that is to say, in the enjoyment of no one, as the 

Court can hardly do wrong in taking possession: it will then be the 

common interest of all the parties that the Court should prevent a 

scramble as no one seems to be in actual lawful enjoyment of the 

property and no harm can be done to anyone by taking it and preserving 

it for the benefit of the legitimate who may prove successful. Therefore, 

even if there is no allegation of waste and mismanagement the fact that 

the property is more or less ‗in medio‘ is sufficient to vest a Court with 

jurisdiction to appoint a receiver. Otherwise a receiver should not be 

appointed in supersession of a bone fide possessor of property in 

controversy and bona fides have to be presumed until the contrary is 

established or can be indubitably inferred.)  

(5) The Court, on the application of a receiver, looks to the conduct of 

the party who makes the application and will usually refuse to interfere 

unless his conduct has been free from blame. He must come to Court 

with clean hands and should not have disentitled himself to the equitable 

relief by laches, delay, acquiescence etc.‖ 

 

f). Attachment before Judgment:- 

 

―An attachment before judgment is to enable the plaintiff to realize the 

amount of the decree, supposing a decree eventually made, from the 

defendant property‘. This is the object of the Order 38 rule 5 of The 



Civil Procedure Code,1908 (herein after referred as CPC). See. Ganu 

Singh Vs Jangi Lal, 26 C 531. The scope and object of Order 38 rule 5 

of CPC and the rules followed thereon merely to protect a plaintiff 

against loss arising from the defendant making away with his property 

pending suit. An attachment before judgment is in the nature of an 

interlocutory order.  

 

 

Settled principles for granting attachment before judgment:- 

In the case of Premraj Mundra vs Md. Maneck Gazi And Ors.: AIR 1951 

Cal 156, the following principles are given in para 10 as to attachment 

before judgment . (Visit:  .https://articlesonlaw. wordpress. com/2015/ 

10/18/attachment-before-judgment/) : 

– (1) That an order under Order 38, Rules 5 & 6, can only be issued, if 

circumstances exist as are stated therein. 

– (2) Whether such circumstances exist is a question of fact that must be 

proved to the satisfaction of the Court. 

– (3) That the Court would not be justified in issuing an order for 

attachment before judgment, or for security, merely because it thinks 

that no harm would be done thereby or that the defts. would not be 

prejudiced. 

– (4) That the affidavits in support of the contentions of the applicant, 

must not be vague, & must be properly verified. Where it is affirmed 

true to knowledge or information or belief, it must be stated as to which 

portion is true to knowledge, the source of information should be 

disclosed, & the grounds for belief should be stated. (5) That a mere 

allegation that the deft. was selling off & his properties is not sufficient. 

Particulars must be stated. 

– (6) There is no rule that transactions before suit cannot be taken into 

consideration, but the object of attachment before judgment must be to 

prevent future transfer or alienation. 



– (7) Where only a small portion of the property belonging to the deft. is 

being disposed of, no inference can be drawn in the absence of other 

circumstances that the alienation is necessarily to defraud or delay the 

pltf‘s claim. 

– (8) That the mere fact of transfer is not enough, since nobody can be 

prevented from dealing with his properties simply because a suit has 

been filed: There must be additional circumstances to show that the 

transfer is with an intention to delay or defeat the pltf.‘s claim. It is open 

to the Court to look to the conduct of the parties immediately before suit, 

& to examine the surrounding circumstances, & to draw an inference as 

to whether the deft. is about to dispose of the property, & if so, with 

what intention. The Court is entitled to consider the nature of the claim 

& the defence put forward. 

– (9) The fact that the deft. is in insolvent circumstances or in acute 

financial embarrassment, is a relevant circumstance, but not by itself 

sufficient. 

– (10) That in the case of running businesses, the strictest caution is 

necessary & the mere fact that a business has been closed, or that its 

turnover has diminished, is not enough. 

– (11) Where however the deft. starts disposing of his properties one by 

one, immediately upon getting a notice of the pltf.‘s claim, &/or where 

he had transferred the major portion of his properties shortly prior to the 

institution of the suit & was in an embarrassed financial condition, these 

were grounds from which an inference could be legitimately drawn that 

the object of the deft. was to delay and defeat the pltfs‘. claim. 

– (12) Mere removal of properties outside jurisdiction, is not enough, but 

where the deft. with notice of the pltfs‘. claim, suddenly begins removal 

of his properties outside the jurisdiction of the appropriate Court, & 

without any other satisfactory reason, an adverse inference may be 

drawn against the deft. Where the removal is to a foreign country, the 

inference is greatly strengthened. 



– (13) The deft. in a suit is under no liabilty to take any special care in 

administering his affairs, simply because there is a claim pending against 

him. Mere negect, or suffering execution by other creditors, is not a 

sufficient reason for an order under Order 38 of the Code. 

– (14) The sale of properties at a gross undervalue, or benami transfers, 

are always good indications of an intention to defeat the pltf‘s. claim. 

The Court must however be very cautious about the evidence on these 

points & not rely on vague allegations. 

3. EXAMINATION OF WITNESSES AND RECORDING OF 

EVIDENCE IN INTERLOCUTORY APPLICATIONS. 

a). Sec. 141 CPC: In fact, confining the evidence to the form of 

affidavits at the interlocutory stages is adopted mostly as a measure of 

convenience. With the recent amendments to the Code, the evidence 

through affidavits also stands equated to that of oral evidence. The broad 

principles such as reference to pleadings, evidence, appreciation of the 

contentions, application of the provision of law, need to be followed 

even while disposing of interlocutory applications. It is pertinent to note 

that the Code does not prescribe any special procedure to be observed in 

regard to interlocutory or miscellaneous proceedings. Sec. 141 mandates 

that the procedure provided for in the Code in regard to suit, shall be 

followed in all the proceedings in any Civil Court as far as possible. See: 

Asia Vision Entertainment limited vs. Suresh Productions (2004) 3 ALD 

874. 

b). Proof of facts by affidavit: Chapter-V, Rule 60 of the Civil Rules of 

Practice makes it clear that the facts that are necessary for adjudication 

of the interlocutory applications are to be proved by affidavits. This rule 

reads as follows:- 

60. (33) Proof of facts by affidavit:- Any fact required to be proved upon 

an interlocutory proceeding shall unless otherwise provided by these, 

rules, or ordered by the court, be provided by affidavit but the Judge 

may, in any case, direct evidence to be given orally, and thereupon the 

11 evidence shall be recorded, and exhibits marked, in the same manner 



as in a suit and lists of the witnesses and exhibits shall be prepared and 

annexed to the judgment. 

As was observed in S. Ravinder vs G. Dasarath, 2004 (4) ALD 851, 

2004 (5) ALT 217, , the facts that are necessary for adjudication of the 

applications are to be proved by affidavits, as provided for under Rule 

60 of the Civil Rules of Practice. It is true that depending on the 

circumstances of the case, the Court may record oral and documentary 

evidence at that stage also. 

c). Recording of evidence and examination of witnesses in interlocutory 

stage – Some relevant provisions and case-law :- 

1. In Kanbi Mavji Khimji And Anr. vs Kanbi Manjibhai Abjibhai And 

Ors. AIR 1968 Guj 198, (1968) 0 GLR 907, See Para 5, wherein it was 

observed that when the Court has been given special power to decide 

certain interlocutory matters by affidavit, that power is unfettered. It is 

not subject limitations and conditions prescribed. 

2. As is discussed above, under Rule 60 of the Civil Rules of Practice 

makes it clear that the facts that are necessary for adjudication of the 

interlocutory applications are to be proved by affidavits. 

 

3. The language mentioned in Order 39 rule 1 ‗ Where in any Suit it is 

proved by affidavit or otherwise—‗ has some meaning. From this, it can 

be understood that a fact as to interlocutory application filed under        

Order 39 Rule 1 CPC can be proved by an affidavit. 

 

4. Here, it is most relevant to consider Order 19, Rule 1 of CPC. It says 

as follows:- ORDER XIX- AFFIDAVITS 1 . Power to order any point to 



be proved by affidavit— Any Court may at any time for sufficient 

reason order that any particular fact or facts may be proved by affidavit, 

or that the affidavit of any witness may be read at the hearing, on such 

conditions as the Court thinks reasonable : Provided that where it 

appears to the Court that either party bona fide desires the production of 

a witness for cross-examination, and that such witness can be produced, 

an order shall not be made authorizing the evidence of such witness to 

 be given by affidavit. 

 

5. Order 18 rule 4 of CPC says that witnesses to be examined in open 

Court— The evidence of the witnesses in attendance shall be taken 

orally in open Court in the presence and under the personal direction and 

superintendence of the judge. As seen from this provision, it is 

applicable to hearing suits. Of course, even in suits, party is permitted to 

submit Examination-In-Chief affidavits. 

 

6. Section 30 (c) of CPC says that order any fact to be proved by 

affidavit. According to Indian Evidence Act,1873, ‖ Evidence‖ means 

and includes- , (1) . all stat81nents which the Court permits or requires 

to be made before it by witnesses, in relation to Inatters of fact under 

inquiry; such statements are called oral evidence: (2) all documents 

produced for the inspection of the Court; . such documents are called  

documentary  evidence. 

 

7. In Shamsunder Rajkumar, a firm v. Bharat Oil Mills, Nagpur, AIR 

1964 Bom 38, it was held as follows: 11. What evidence means and 

includes, is described in section 3 of the Indian Evidence Act, but 

affidavits are not included within that description. On the contrary, 



affidavits have been expressly excluded by section 1 of the Indian 

Evidence Act from the applicability of that Act, That means that 

affidavits cannot be used as evidence under any of the provisions of the 

Indian Evidence Act. Affidavits can however, be used as evidence, only 

under Order 19, of the Civil Procedure Code. In accordance with Order 

19, Rule 1, of the Civil Procedure Code, the Court has, for sufficient 

reasons, to pass an order that any particular fact or facts may be proved 

by affidavit. That would mean that affidavit evidence: cannot be 

entertained unless the Court passes an order, for sufficient reasons, that 

any particular fact or facts may be proved by affidavits. While passing 

an order under Order 19, Rule 1, to call for evidence on affidavits, it is 

necessary to consider compliance with the proviso to Rule 1 and with 

the requirements of Rule 2, under Order 19, as the circumstances of each 

case may require. 

8. B. N. Munibasappa v. G. D. Swamigal, AIR 1959 Mys 139. In Para 

17 of the judgment, it was held as follows:17. In my opinion, while it 

would not be correct to say that an affidavit cannot be regarded as 

evidence even theugh it is properly produced under Rule 1 or 2 of Order 

19 of the C. P. C., it is clear that an affidavit can never take the place of 

evidence recorded in the ordinary way unless the case is one to which 

the provisions of those rules apply or the affidavit relates to a matter like 

an application for an attachment or an injunction in regard to which the 

Code itself has made express provision. 

9. Also see, AIR 1954 AG 260, Kanhaiyalal S. Dadlani v. Meghraj 

Ramkaranji and in AIR 1942 Oudh 350, Shib Sahai v. Tika; S. Ravinder 

vs G. Dasarath, 2004 (4) ALD 851, 2004 (5) ALT 217, MOHANLAL 



JUGARAJ KHABIYA VERSUS KAMLABAI W,O MADHAVRAO, 

LAWS(BOM)-1981-2-37 and GURSHARAN KAUR VS H.B.Singh, 

LAWS(DLH)-1999-2-67 

10. In interlocutory stage, when the Courts are concerned about prima 

facie case, the Court tries interlocutory applications on affidavits. 

Similarly, in a winding up petition, claims are adjudicated on the basis 

of the affidavits by the Company Court. But when Court feels the claims 

should be adjudicated upon in trial in those cases, Court directs and 

relegates the claims to a suit. See: The Howrah Motor Company Limited 

vs Exide Industries Limited, (2005) 3 CALLT 573 HC 11. 

Sakalabhaktula Vykunta Rao v. Made Appalaswamy), A.I.R. 1978 

Andhra Pradesh 103, in respect of disposal of the application under 

Order 39, Rule I on the ground that the scope of enquiries is quite 

limited and the rights of the parties was not being decided finally. 

4. IMPLEADMENT OF THIRD PARTIES VIS-À-VIS DOCTRINE 

OF DOMINUS LITUS 

The term „Dominus Litus‟ is Latin phrase which means ‗the master of 

the suit‘. To say aptly, the person who was really and directly interested 

in the suit as a party, as distinguished from his attorney or advocate . 

(See: (http://thelawdictionary.org/dominus-litis/). As was held in 

Mohannakumaran Nair vs Vijayakumaran Nair (CASE NO.: Appeal 

(civil) 4811 of 2007, DATE OF JUDGMENT: 11/10/2007) , application 

of doctrine of dominus litus is confined only to the cause of action which 

would fall within Sections 15 to 18 of the Code of Civil Procedure. It 

http://thelawdictionary.org/dominus-litis/


will have no application in a case where the provision of Section 20 

thereof is sought to be invoked. 

 

Impleadment of third parties:- 
 

Basically, it is for the plaintiff in a suit, to identify the parties 

against whom he has any grievance and to implead them as defendants 

in the suit filed for necessary relief. He cannot be compelled to face 

litigation with the persons against whom he has no grievance. Where, 

however, any third party is likely to suffer any grievance, on account of 

the outcome of the suit, he shall be entitled to get himself impleaded. 

The question as to whether an individual is a proper or necessary party 

to a suit, would depend upon the nature of relief claimed in the suit and 

the right or interest projected by the persons, who propose to get 

themselves impleaded. No hard and fast rule can be weighed, that would 

cover a possible situation in this regard. (See: Pallapu Mohanarao (died) 

by LRs. v. Thammisetty Subba Rao and Others, 2011 (6) ALD 324, and 

Mitta Sanjeeva reddy and another v. Shaik fakruddin and another, 2011 

(6) ALT 176, and Darji Krishna Murthy and 2 others vs. M.Shankar 

Reddy and 3 others, CRPNo.3046/2012,date of judgment: 01-10-2013). 

Also see:- SURAJ LAMP AND INDUSTRIES PRIVATE LIMITED 

(THROUGH DIRECTOR) v. STATE OF HARYANA AND 

ANOTHER, (2012) 1 SCC 656; and RAMESH CHANDRA 

PATTNAIK v. PUSHPENDRA KUMARI AND OTHERS, (2008) 10 

SCC 708. 

 

 

 

 



CONCLUSION:- 

The meaning of the word ‗Interlocutory application‘ can be understood 

that an application to the court in any suit, appeal or proceeding already 

instituted in such court, other than a proceeding for execution of a decree 

or order. Section 141 of CPC deals with miscellaneous proceedings. 

Every Interlocutory Application need not be tried as a suit under the 

guise of Sec. 141 CPC. Sec.94 CPC deals with Supplementary 

Proceedings. As has been discussed above, Chapter-V, Rule 60 of the 

Civil Rules of Practice makes it clear that the facts that are necessary for 

adjudication of the interlocutory applications are to be proved by 

affidavits. As can seen from dicta observed in S. Ravinder‘s case, 

depending on the circumstances of the case, the Court may record oral 

and documentary evidence at that stage also. It is only when the Court 

decides to record oral evidence instead of deciding the matter on 

affidavits, that the procedure for marking documents, as in the case of 

recording of the evidence in the suit, needs to be followed. Whenever an 

order is passed by the Court in exercise of its ancillary power or in the 

incidental proceedings, the same may revive on revival of the suit. But 

so far as supplemental proceedings are concerned, the Court may have to 

pass a fresh order for their revival. application of doctrine of dominus 

litus is confined only to the cause of action which would fall within 

Sections 15 to 18 of the Code of Civil Procedure. The question as to 

whether an individual is a proper or necessary party to a suit, would 

depend upon the nature of relief claimed in the suit and the right or 



interest projected by the persons, who propose to get themselves 

impleaded. No hard and fast rule can be weighed. An interlocutory order 

is an order that does not finally determine the rights, duties and 

obligations of the parties to a proceeding. Interlocutory orders may take 

various shapes depending upon the requirement of the respective parties 

during the pendency of the suit.                          

                                                                             Submitted by  

                                                                         

         

                           Smt. V.Lakshmi Rajyam  

                                                                                Principal Junior Civil Judge 

                                                                                             Bobbili. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ENQUIRIES AND ORDERS IN INTERLOCUTORY APPLICATIONS 

 

TEMPORARY INJUNCTIONS, ATTACHMENT BEFORE JUDGMENTS, APPOINTMENT OF 

COMMISSIONERS AND RECEIVERS. 

 

     An interlocutory order is an order that does not finally determine the rights, duties and 

obligations of the parties to a proceeding.  Applications for appointment of Commissioner, 

Temporary Injunctions, Receivers, payment into court, security for cause, and etc.  An 

interlocutory order means an order other than a final judgment Section 94  deals with general 

powers of a civil court in regard to different types of Interlocutory orders. The detailed 

procedure has been set out in the I Schedule of the C.P.C which deals with Orders and Rules. 

Sec.94 CPC – Supplementary Proceedings: In order to prevent the ends of justice from being 

defeated the Court may, if it is so prescribed- 

(a) issue a warrant to arrest the defendant and bring him before the Court to show cause why 

he should not give security for his appearance, and if he fails to comply with any order for 

security commit him to the civil prison; 

(b) Direct the defendant to furnish security to produce any property belonging to him and to 

place the same at the disposal of the court or order the attachment of any property; 

(c) Grant a temporary injunction and in case of disobedience, commit the person guilty thereof 

to the civil prison and order that his property be attached and sold; 

(d) Appoint a receiver of any property and enforce the performance of his duties by attaching 

and selling his property; 

(e) Make such other interlocutory order as may appear to the court to be just and convenient. 

 

 

 

 

 



      A supplementary proceeding is initiated with a view to prevent the ends of justice from 

being defeated. The supplemental proceedings may not be taken recourse to as a routine 

matter but only when an exigency arises therefor. The orders passed in the supplemental 

proceedings may sometimes cause hardship to the other side and, thus, are required to be 

taken recourse to, when a situation arises therefor and not otherwise. There are well-defined 

parameters laid down by the Courts from time to time as regards the applicability of the 

supplemental proceedings. 

Incidental proceedings are, however, taken recourse to in aid of the ultimate decision of the 

suit which would mean that any order passed in terms thereof, subject to the rules prescribed 

therefor, would have a bearing on the merit of the matter. Any order passed in aid of the suit is 

in exercise of ancillary powers. Whenever an order is passed by the Court in exercise of its 

ancillary power or in Temporary Injunctions: 

1. The grant of injunction is in the incidental proceedings, the same may revive on revival of the 

suit. But so far as supplemental proceedings are concerned, the Court may have to pass a fresh 

order for their revival. 

  

     The nature of equitable relief and the court has undoubtedly power to impose such terms 

and conditions as it thinks fit.  

2. The circumstances under which Interlocutory mandatory injunction could be granted has 

been dealt with in  

3. Once the existence of prima facie case is made out the court should analyze the 2nd 

condition viz., the irreparable injury. Only if the applicant would suffer irreparable injury if 

interim injunction is not granted then the injunction can be granted. The court must be satisfied 

that the refusal of injunction would result in irreparable injury to the party seeking injunction.  

 4. The third condition for granting Interim Injunction is the balance of convenience must be in 

favour of the applicant. The balance of convenience test must be clearly in favour of the 

applicant for granting an Interim Injunction order.  



5. The principles while dealing with temporary injunctrions are enunciated in “Shiv Kumar 

Chadha vs. Municipal Corporation of Delhi, 1993 (3) SCC 161”. Grant of injunction is “exdebito 

Justitiae”, i.e. to meet the ends of justice. 

6. If injunction is granted on insufficient ground then ultimately if suit fails, the plaintiff can be 

directed to pay such amount not exceeding Rs.50,000/- as damages to the defendant. This is 

made clear in Section 95 of C.P.C. Recently the Apex Court had an occasion to deal with 

imposition of costs in vexatious, frivolous, malicious or speculative litigation. This decision is 

reported in “Vinod Seth vs. Devinder Bajaj & Another , 2010 (8) SCC Page 1”. This ruling deals 

with the nature of order that can be passed at the Interlocutory stage and what sort of 

conditions can be imposed. 

 Appointment of advocate commissioners:- 

The object of Order 26 Rule 9 of Civil Procedure Code is not to assist a party to collect evidence 

where the party can procure the same. An Advocate Commissioner can be appointed under 

Order XXVI Rule 9 of the Code of Civil Procedure 1908 inter alia for elucidating any matter in 

dispute  

Appointment of Commissioner in terms of part III i.e. matter “Incidental proceedings” of CPC is 

a provided by section 75 of the Code. Inasmuch as this article is concerned with the 

appointment of Commissioner section 75 of CPC being the provision relevant, empowering the 

court, it would be apposite to refer the provisions. 

 

 

 

 

 

 



   SECTION 75 Power of court to issue commissions. – Subject to such conditions and limitations 

as may be prescribed, the court may issue a commission – 

(a) to examine any person; 

(b) to make a local investigation; 

(c) to examine or adjust accounts; or 

(d) to make a partition; 

(e) to hold la scientific, technical, or expert investigation; 

(f) to conduct sale of property which is subject to speedy and natural decay 

and which is in the custody of the Court pending the determination of the 

suit; 

(g) to perform any ministerial act.” 

When an application for appointment of advocate commissioner is filed, such application must 

be decided without any delay. As was held in P. Pedda Saidaiah And Ors. vs T. Padmavathi,1997 

(5) ALT 818, it is the duty of the Court to dispose of the interlocutory applications filed by the 

parties during the pendency of the suit within a reasonable time. Where in a suit for 

possession, the purpose of appointment of a Commissioner was to collect evidence the 

rejection for appointment of Commissioner is a proper one, as opined by the Hon’ble Madras 

High Court in Raja vs Narashimamurthy (2011), C.R.P.PD.No.3163 of 2009,dt.01.08.2011. It is 

well-settled that if the oral and documentary evidence are found enough to resolve the 

controversies in the suit, the rejection of application for appointment of a Commissioner is a 

valid one. It is provided under Order XXVI Rule 9 of CPC that in any suit in which the Court 

deems a local investigation to be requisite or proper for the purpose of elucidating any matter 

in dispute, or of ascertaining the market value of any property, or the amount of any mesne 

profits or damages or annual net profits, the Court may issue a commission to such person as it 

thinks fit directing him to make such investigation and to report thereon to the Court. 

 Appointment of Receivers:- 

Chapter XVII, Rules 286 to 293 of A.P.Civl Rules of Practice and Circular Orders,1980 deal with 

‘Receivers’. 

“In Krishnaswamy Chetty v. C. Thangavelu Chetty, AIR 1955 MAD 430, it was held that ”The five 



principles which can he described as the “panch sadachar’ of our Courts exercising equity 

jurisdiction in appointing receivers are as follows 

 

(1) The appointment of a receiver pending a suit is a matter resting in the discretion of the 

Court. The discretion is not arbitrary or absolute: it is a sound and judicial discretion, taking into 

account all the circumstances of the case, exercised-for the purpose of permitting the ends of 

justice, and protecting the rights of all parties interested in the controversy and the subject-

matter and based upon the fact that there is no other adequate remedy or means of 

accomplishing the desired objects of the judicial proceeding.  

(3) Not only must the plaintiff show a case of adverse and conflicting claims to property, but, he 

must show some emergency or danger or loss demanding immediate action and of his own 

right, he must be reasonably clear and free from doubt. The element of danger is an important 

consideration. A Court will not act on possible danger only; the danger must be great and 

imminent demanding immediate relief. It has been truly said that a Court will never appoint a 

receiver merely on the ground that it will do no harm 

 (4) An order appointing a receiver will not be. made where it has the effect of depriving a 

defendant of a ‘de facto’ possession since that might cause irreparable wrong. If the dispute is 

as to title only, the Court very reluctantly disturbs possession by receiver, but if the property is 

exposed to danger and loss and the person in possession has obtained it through, fraud or force 

the Court will interpose by receiver for the security of the property. It would be different where 

the property is shown to be ‘in medio’, that is to say, in the enjoyment of no one, as the Court 

can hardly do wrong in taking possession: it will then be the common interest of all the parties 

that the Court should prevent a scramble as no one seems to be in actual lawful enjoyment of 

the property and no harm can be done to anyone by taking it and preserving it for the benefit 

of the legitimate who may prove successful. Therefore, even if there is no allegation of waste 

and mismanagement the fact that the property is more or less ‘in medio’ is sufficient to vest a 

Court with jurisdiction to appoint a receiver Otherwise a receiver should not be appointed in 

supersession of a bone fide possessor of property in controversy and bona fides have to be 

presumed until the contrary is established or can be indubitably inferred.) — 



(5) The Court, on the application of a receiver, looks to the conduct of the party who makes the 

application and will usually  Attachmentbefore Judgment:- 

refuse to interfere unless his conduct has been free from blame. He must come to Court with 

clean hands and should not have disentitled himself to the equitable relief by laches, delay, 

acquiescence etc.” 

 ‘An attachment before judgment is to enable the plaintiff to realize the amount of the decree, 

supposing a decree eventually made, from the defendant property’. This is the object of the 

Order 38 rule 5 of C.PC. The scope and object of Order 38 rule 5 of CPC and the rules followed 

thereon merely to protect a plaintiff against loss arising from the defendant making away with 

his property pending suit. An attachment before judgment is in the nature of an interlocutory  

 

– (1) That an order under Order 38, Rules 5 & 6, can only be issued, if circumstances exist as are 

stated therein. 

– (2) Whether such circumstances exist is a question of fact that must be proved to the 

satisfaction of the Court. 

– (3) That the Court would not be justified in issuing an order for attachment before judgment, 

or for security, merely because it thinks that no harm would be done thereby or that the 

defendants would not be prejudiced. 

– (4) That the affidavits in support of the contentions of the applicant, must not be vague, & 

must be properly verified. Where it is affirmed true to knowledge or information or belief, it 

must be stated as to which portion is true to knowledge, the source of information should be 

disclosed, & the grounds for belief should be stated. (5) That a mere allegation that the deft. 

was selling off & his properties is not sufficient. Particulars must be stated. 

– (6) There is no rule that transactions before suit cannot be taken into consideration, but the 

object of attachment before judgment must be to prevent future transfer or alienation. 



– (7) Where only a small portion of the property belonging to the deft. is being disposed of, no 

inference can be drawn in the absence of other circumstances that the alienation is necessarily 

to defraud or delay the plaintiff’s claim. 

– (8) That the mere fact of transfer is not enough, since nobody can be prevented from dealing 

with his properties simply because a suit has been filed: There must be additional 

circumstances to show that the transfer is with an intention to delay or defeat the plaintiff’s 

claim. It is open to the Court to look to the conduct of the parties immediately before suit, & to 

examine the surrounding circumstances, & to draw an inference as to whether the deft. is 

about to dispose of the property, & if so, with what intention. The Court is entitled to consider 

the nature of the claim & the defence put forward. 

– (9) The fact that the deft. is in insolvent circumstances or in acute financial embarrassment, is 

a relevant circumstance, but not by itself sufficient. 

– (10) That in the case of running businesses, the strictest caution is necessary & the mere fact 

that a business has been closed, or that its turnover has diminished, is not enough. 

– (11) Where however the deft. starts disposing of his properties one by one, immediately upon 

getting a notice of the pltf.’s claim, &/or where he had transferred the major portion of his 

properties shortly prior to the institution of the suit & was in an embarrassed financial 

condition, these were grounds from which an inference could be legitimately drawn that the 

object of the defendant. was to delay and defeat the plaintiffs’. claim. 

– (12) Mere removal of properties outside jurisdiction, is not enough, but where the deft. with 

notice of the plaintiffs’. claim, suddenly begins removal of his properties outside the jurisdiction 

of the appropriate Court, & without any other satisfactory reason, an adverse inference may be 

drawn against the deft. Where the removal is to a foreign country, the inference is greatly 

strengthened. 

 



 

– (13) The deft. in a suit is under no liabilty to take any special care in administering his affairs, 

simply because there is a claim pending against him. Mere negect, or suffering execution by 

other creditors, is not a sufficient reason for an order under Order 38 of the Code. 

 (14) The sale of properties at a gross undervalue, or benami transfers, are always good 

indications of an intention to defeat the plaintiff’s. claim. The Court must however be very 

cautious about the evidence on these points.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



EXAMINATION OF WITNESSES AND RECORDING OF EVIDENCE  

IN INTERLOCUTORY APPLICATIONS 

 

  Normally, in all interlocutory applications, a fact is required to be proved on 

affidavits and evidence is received by way of affidavits along with documents and 

basing thereon such applications are disposed of. Thus, recording of evidence in 

interlocutory applications is a rare event. However, it may take place in the 

interlocutory applications, that are filed under Section 5 of the Limitation Act, 1963; 

under Order 9, Rule 9 of the CPC; under Order 9, Rule 13 of the CPC; that are filed 

seeking determination of mesne profits; that are filed complaining disobedience of 

temporary injunction; etc., which would enable the Court to arrive at a just conclusion 

in such applications.  

 The order in which witnesses are produced and examined is regulated by the 

Code of Civil Procedure, 1908 (CPC). Order 18 of the CPC contains the rules relating to 

the order of production and examination of witnesses. 

 It is not the duty of the Court to direct a party as to the order in which he is to 

lead his witnesses. But the Court has always power to direct the order in which 

witnesses shall be examined, Vide ACHYUTANA v. PITCHAIAH [AIR 1961 AP 420]. 

 In all the proceedings, the Judge personally has to administer oath to the 

witness in accordance with the form prescribed in the Oaths Act, 1969, except in 

cases where the witness is unable to understand the significance of oath, for example, 

as in the case of a child witness. In such a case, the Judge shall have to put 

preliminary questions to the child witness in order to find out whether he is giving 

rational answers or not, before proceeding further in the matter.  

 Order 18, Rule 4 of the CPC ordains that the examination-in-chief of a witness 

shall be on affidavit and copies thereof shall be supplied to the opposite party by the 

party who calls him for evidence and the proof and admissibility of such documents 

filed along with such affidavit are subject to the orders of the Court. However, cross-

examination and re-examination of such witness shall be taken either by the Court or 

by the Commissioner appointed by it. The Court or the Commissioner, as the case 

may be, shall record evidence either in writing or mechanically in the presence of the 

Judge or of the Commissioner and where such evidence is recorded by the 



Commissioner, he shall return such evidence together with his report in writing signed 

by him to the Court which shall form part of the record of the case. 

 Where the evidence is taken down in language different from which it is given 

and the witness does not understand the language, the evidence should be interpreted 

to him.  

 Where the Judge has not taken down the evidence himself, or from his dictation 

in the open Court, or recorded mechanically in his presence, he must make 

memorandum of the substance of what the witness has deposed and such 

memorandum must be written and signed by the Judge and shall form part of the 

record. Where there is conflict or inconsistency between the memorandum made by 

the Judge and recorded deposition of a witness, the Court must be guided by the latter 

and not by the former, vide MAHARANEE HEERANATH v. BABOO BURN NARAIN [9 

Beng LR 274]. Any failure to make memorandum of evidence by the Judge as 

mentioned above, it is merely an irregularity and does not viitiate the proceedings and 

it is curable by Section 99 of the CPC, Vide SRI CHAND v. RAM CHAND [(1974) 76 

Punj 376]. 

 Where English is not the language of the Court but the parties or their pleaders 

do not object to have such evidence being given and taken down in English, the Judge 

may take down or cause to be taken down in English. 

 The Court, either on an application by a party or his pleader or suo motu to take 

down any question and answer, or an objection to any question, if there are reasons to 

do so. 

 Where any question is put to a witness and is objected to by a party or his 

pleader, in such case if the Court allows the question, the Judge must take down the 

question, the answer, the objection by the party making it and the decision on such 

objection. 

 Demeanour embraces and takes within its sweep several things and 

particulars. The look or manner of a witness while in the witness box, the tone of voice 

in which he deposes, his hesitation or readiness, confidence or doubt, calmness or 

surprise, gestures and zeal, expressions and yawns, use of eyes, glances, shrugs, pitch 

of voice, self-possession or embarrassment, air or candor or seemingly levity, etc., all 

are relevant and material in estimating the value of his evidence and in assessing the 



truthfulness and reliability of his version, Vide SALEM ADVOCATE BAR ASSN. (II) v. 

UNION OF INDIA [AIR 2005 SC 3353]. 

 A Commissioner appointed by the Court to examine a witness is also entitled to 

make remark as to demeanour of the witness examined by him, Vide MARIAM BIBI v. 

MOHD. IBRAHIM [AIR 1918 Cal 363]. 

 Where the evidence is recorded by a Judge, who is not available to deal with 

such evidence owing to death, transfer or other cause, from deciding the case, the 

successor Judge can proceed with the case from the stage at which his predecessor 

left and decide the case, Vide CHOBE v. GAFFAR KHAN [AIR 1973 AP 305 (FB)]. 

 Where a witness is about to leave the jurisdiction of the Court or there are other 

sufficient reasons, such as, old age, infirmity, ailment, etc., he can be examined de 

bene essse (which means 'of well-being', 'morally acceptable, but subject to legal 

validation', 'conditionally' or 'provisionally'). This has nothing to do with right to begin. 

It takes into consideration exceptional circumstances or extraordinary situations and 

allows examination of witnesses whose evidence is necessary for the proper disposal of 

the case and in the best interst of justice, Vide VALI PERO v.  FERNANDEO LOPEZ 

[AIR 1989 SC 2206]. Where the evidence of a witness de bene esse has not been 

taken forthwith and in the presence of the parties, the Court should issue notice to the 

parties in Form No.6 of Appendix-H appended to the CPC. The evidence so recorded 

would be read at the time of hearing of the case. 

 If a witness dies after examination-in-chef and before cross-examination, the 

evidence is admissible but its probative value may be very small and may even be 

disregarded in some instances, having due regard to the facts and circumstances of 

the case, Vide FOOD INSPECTOR v. JAMES N.T. [1998 CrLJ 3494 (Ker)]. 

 Sometimes cross-examination assumes unnecessary length, the Court has 

power to control the cross-examination in such cases. The Court must also ensure 

that cross-examination is not made a means of harassment or causing humiliation to 

the witness or to the party who called him, Vide STATE OF PUNJAB v. GURMIT 

SINGH [1966 SCC (Cri) 316]. 

 A person may be summoned to produce a document without being summoned 

to give evidence and he does not become a witness bythe mere fact of production of a 

document in obedience to a summons and any person summoned merely to produce a 



document shall be deemed to have complied with the summons, if he causes such 

document to be produced instead of atending personally to produce the same, vide 

PARMESHWARI v. STATE [AIR 1977 SC 403]. 

 Considerable latitude is allowed in cross-examination. It need not be confined 

to facts elicited in examination-in-chief, or to strictly relevant facts. Questions 

irrelvant in examination-in-chief may be relevant in cross-examination. 'Relevant facts' 

in cross-examination must necessarily have a wider meaning than the term when 

applied to examination-in-chef. 

 If the cross-examination of a witness is to be deferred till the examination-in-

chief of all the witnesses is over, the same will not only delay the disposal of the 

matter but also cause inconvenience to the witnesses to a great extent, Vide 

SHAMOON AHMED SAYED v. INTELLIGENCE OFFICER, NARCOTIC CONTROL 

BUREAU [2009 CrLJ 1215 (Kant)]. 

 Though the suggestions made in the cross-examiantion is not evidence, but 

certainly the same may be called into aid only to lend assurance to the case of the 

respective parties to the extent it is possible. 

 The general rule is that leading question should not be asked in examination-

in-chief or re-examination. It is the business of the counsel to help the Court in 

administration of justice by eliciting facts within the knowledge of his witness, and not 

to prompt him. 

 Indecent and scandalous questions may be put to shake the credit of a witness 

or as relating to facts in issue, or to determine whether or not a fact in issue existed. If 

they are put merely to shake the credit, the Court has complete dominion over them 

and may forbid them even though they may have some bearing on the question before 

the Court. 

 The Judge has got power to put any questions, which are relevant, to the 

witness in order to discover or to obtain proper proof of relevant facts. In such an 

event, either of the parties can cross-examine the witness with the permission of the 

Court. 

 Where document is tendered as evidence through a witness it is to be asked to 

him whether it is written by him. If he is an illiterate the contents thereof must be read 



over to him and only if he admits the contents thereof, it must be marked as an 

exhibit.  

 The admissibility of oral or documentary evidence is to be decided with 

reference to various provisions of the Indian Evidence Act. The contents of the 

documents may be proved by way of primary evidence or secondary evidence as 

contemplated in the Indian Evidence Act.  

 It may be borne in mind that recording of evidence is an important function of 

the Court which is the bedrock on which the entire edifice of justice stands. Thus, the 

Presiding Officer should be very very attentive to the questions put to the witness and 

the answers given by witness and then dictate the same accurately to the person who 

types the same. Recording of evidence should be truthful. Examination of the 

witnesses and recording of evidence are the most essential functions of a Judicial 

Officer. A thorough knowledge of various laws makes the Officer comfortable on the 

Bench and also helps him to have control and grip over the proceedings of the Court. 

 The abovementioned are some of the factors which shall be borne in mind while 

examining the witnesses and recording their evidence in  interolocutory applications. 

V.GOWRI SANKARA RAO,  

JUNIOR CIVIL JUDGE, SALUR. 
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EXAMINATION OF WITNESSES AND RECORDING OF EVIDENCE IN 

INTERLOCUTORY APPLICATIONS 

                                                              Sri M.SRIHARI,  

                                                                   Senior Civil Judge,  

                                                           Secretary,  

                                                           District Legal Services Authority, 

                                                           VIZIANAGARAM. 

Recording of evidence is an important function of this court which judicial 

edifice stands. The presiding officer should be very attentive to the question 

put and the answer given and then write down and dictate the answer 

accurately. Therefore, recording of evidence should be truthful and accurate. 

Examination of the witnesses and recording of evidence is very much 

essential for a judicial officer. A thorough knowledge of various laws gives 

the officer necessary grip over the proceedings of the court.  

The evidence in a civil court is recorded in the presence of judge as per 

Order 18 R 4 CPC or by commissioner. A commission may be issued to any 

Advocate within the local limits of whose jurisdiction a person to be 

examined resides. After recording the evidence by the commissioner the 

deposition and the record shall be sent to the court and such evidence will 

be read as evidence in the suit .  

LANGUAGE  

The evidence shall be taken down by judge in English language and in the 

manner prescribed. Where the evidence is not taken down in writing by the 

judge or from the dictation in the open court are recorded mechanically in 

his presence , he shall be found to take memorandum of the substance of 

what witness deposes and such a memorandum shall be retained and signed 

by the judge which is part of the record.  

The evidence can be in narrative form. The court may note down any 

particulars question and answer on the objection made by party. The judge 

shall note the question and answer , the objection and decision of the court. 

This important function of the court is to be carefully 

//2// 

discharged. The judge shall not allow any evidence to be recorded which is 

not based on the pleadings. As such, the judge is empowered to curtail 

irrelevant evidence or evidence which is not based on the pleadings  

PROCEDURE  

In all civil proceedings the witness has to administer oath to him by the 

officer personally in accordance in the form prescribed in the Oaths Act, 

unless the witness is unable to understand the significance of oath as in the 

case of a child witness. For this purpose the office will have to put 



preliminary questions to the child witness and if he is satisfied that he is 

capable of understanding the significance of oath, Oath may be administered 

to such witness also.  

After completion of recording of evidence, it shall read over to the witness 

and shall be interpreted, that witness admits the same to be true and 

correct.  

Whether document is tendered as evidence through the witness if he asked 

whether it is written by him. If he is illiterate the contents of the document 

must be read over to him and only if he admits the contents of the 

document it must be marked as proved by the witness.  

DEMEANOUR  

The demeanour of the witness is bearing an outward behavour. It gives a 

greater importance in appreciating the oral evidence of the witness. The 

judge may record such remarks as he thinks material to the fact in issue ( 

U/o 18 R 12 CPC).  

The examination is divided into Chief examination , cross examination and 

Re Examination in chronic logical manner. A person summoned to produce a 

document cannot be cross examined unless and until he is called as a 

witness.  

Leading questions are permitted not only in cross examination but also in 

chief examination , it they relate to introductory or also un-disputed in the 

opinion of the court.  

 

//3// 

The court shall forbid any question which appears to be intended to insult or 

annoy which though proper appears to be needlessly offensive.  

EXAMINATION OF WITNESS BY THE COURT  

The judge has got power to put questions in order to discover or to obtain 

proper proof of relevant facts. He can ask any question he pleases at any 

time. After questing by the court either of the parties can cross examine the 

witness in permission of the court. The admissibility of oral or document 

evidence is to be decided with reference to various provisions of Evidence 

Act. Contents of the documents may be proved by the primary or by 

secondary evidence.  

A witness shall not be excused from answering any question as to any 

matter relevant to matter in issue in any suit.  

TRANSALATION  

Translation can be accurate only if he has good command over English 

language and grammar. Then only there will be true translation from out of 

the answers given by witness to the questions posed by other side. He must 



also get acquainted with the various local expressions. Therefore, officer 

should invariably and carefully correct the deposition.  

Some times cross examination held up for hours together. Immaterial , 

irreverent and inadmissible evidence and judicial officer is compelled to 

record the same. Therefore, the party must be allowed to put relevant 

questions in the shape of cross examination. The presiding judge has to 

effectively control the proceedings of the court for smooth and effective 

functioning.  

Normally, witnesses have to be examined in interlocutory applications filed 

U/s 5 of limitation Act or in the application for determination of means 

profits or in a petition for disobedience of temporary injunction orally to find 

out truth to come a just conclusion.  

The procedure and important aspects of recording evidence are already 

summarized in nutshell as stated above.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



EXAMINATION OF WITNESSES AND RECORDING OF EVIDENCE 

IN INTERLOCUTORY APPLICATIONS. 

 

 

a). Sec. 141 CPC: In fact, confining the evidence to the form of affidavits at the interlocutory 

stages is adopted mostly as a measure of convenience. With the recent amendments to the 

Code, the evidence through affidavits also stands equated to that of oral evidence. The broad 

principles such as reference to pleadings, evidence, appreciation of the contentions, application 

of the provision of law, need to be followed even while disposing of interlocutory applications. 

It is pertinent to note that the Code does not prescribe any special procedure to be observed in 

regard to interlocutory or miscellaneous proceedings. Sec. 141 mandates that the procedure 

provided for in the Code in regard to suit, shall be followed in all the proceedings in any Civil 

Court as far as possible. See: Asia Vision Entertainment limited vs. Suresh Productions (2004) 3  

 

 

ALD 874 

 

 



Though it is an interlocutory application in a petition under Order  XXI Rule 58 C.P.C. the court 

has to try the application as title suit. 

 

 Order  XXI Rule 58 C.P.C. 

   

  

Adjudication of claims and objections to attachment of  property :  Where any claim is 

preferred to, or any objection is made to the attachment of, any property attached in execution 

of decree on the ground that such property is not liable to such attachment, the court shall 

proceed to adjudicate upon the claim or objection in accordance with the provisions herein 

contained.  

 

 

Order XXI Rule 58(2) : All questions including questions relating to right, the title or interest in 

the property attached arising between the parties to a proceeding or their representatives 

under this rule and relevant to the adjudication of the claim or objection, shall be determined 

by the court dealing with the claim or objection and not by a separate suit.  

 



Order  XXI Rule 58 (4) : Where any claim or objection has been adjudicated upon under this 

rule, the order made thereon shall have the same force and be subject to the same conditions 

as to appeal or otherwise, as if, it were a decree. 

 

 

Likewise, a party  who died  during the pendency of the suit and the parties who are claiming a 

right in the property under a will and where the opponent denies the appeal, in such case also, 

the validity of will is to be determined in the Interlocutory Application to add the legal heirs of 

the party deceased.  

 

 

Hence, in I.As where necessity arises, the witnesses can be examined to determine the issue. 

 

 

b). Proof of facts by affidavit: Chapter-V, Rule 60 of the Civil Rules of Practice makes it clear that 

the facts that are necessary for adjudication of the interlocutory applications are to be proved 

by affidavits. This rule reads as follows:- 

 



60. (33) Proof of facts by affidavit:- Any fact required to be proved upon an interlocutory 

proceeding shall unless otherwise provided by these, rules, or ordered by the court, be 

provided by affidavit but the Judge may, in any case, direct evidence to be given orally, and 

thereupon the 11 evidence shall be recorded, and exhibits marked, in the same manner as in a 

suit and lists of the witnesses and exhibits shall be prepared and annexed to the judgment. 

As was observed in S. Ravinder vs G. Dasarath, 2004 (4) ALD 851, 2004 (5) ALT 217, , the facts 

that are necessary for adjudication of the applications are to be proved by affidavits, as 

provided for under Rule 60 of the Civil Rules of Practice. It is true that depending on the 

circumstances of the case, the Court may record oral and documentary evidence at that stage 

also. 

 

c). Recording of evidence and examination of witnesses in interlocutory stage – Some relevant 

provisions and case-law :- 

 

1. In Kanbi Mavji Khimji And Anr. vs Kanbi Manjibhai Abjibhai And Ors. AIR 1968 Guj 198, (1968) 

0 GLR 907, See Para 5, wherein it was observed that when the Court has been given special 

power to decide certain interlocutory matters by affidavit, that power is unfettered. It is not 

subject limitations and conditions prescribed. 

 



 

2. As is discuseed above, under Rule 60 of the Civil Rules of Practice makes it clear that the facts 

that are necessary for adjudication of the interlocutory applications are to be proved by 

affidavits. 

 

3. The language mentioned in Order 39 rule 1 ‘ Where in any Suit it is proved by affidavit or 

otherwise—‘ has some meaning. From this, it can be understood that a fact as to interlocutory 

application filed under O rder 39 Rule 1 CPC can be proved by an affidavit. 

 

4. Here, it is most relevant to consider Order 19, Rule 1 of CPC. It says as follows:- ORDER XIX- 

AFFIDAVITS 1 . Power to order any point to be proved by affidavit— Any Court may at any time 

for sufficient reason order that any particular fact or facts may be proved by affidavit, or that 

the affidavit of any witness may be read at the hearing, on such conditions as the Court thinks 

reasonable : Provided that where it appears to the Court that either party bona fide desires the 

production of a witness for cross-examination, and that such witness can be produced, an order 

shall not be made authorizing the evidence of such witness to be given by affidavit. 

 

 



 

5. Order 18 rule 4 of CPC says that witnesses to be examined in open Court— The evidence of 

the witnesses in attendance shall be taken orally in open Court in the presence and under the 

personal direction and superintendence of the judge. As seen from this provision, it is 

applaicable to hearing suits. Of course, even in suits, party is permitted to submit Examination-

In-Chief affadavits. 

 

 

 

 

 

 

 

 

 

 

 



 

6. Section 30 (c) of CPC says that order any fact to be proved by affidavit. According to Indian 

Evidence Act,1873, ” Evidence” means and includes- , (1) . all stat81nents which the Court 

permits or requires to be made before it by witnesses, in relation to Inatters of fact under 

inquiry; such statements are called oral evidence: (2) all documents produced for the 

inspeci,ion of the Court; . such documents are called documentary evidence. 

 

 

 

 

 

 

 

 

 

 



 

7. In Shamsunder Rajkumar, a firm v. Bharat Oil Mills, Nagpur, AIR 1964 Bom 38, it was held as 

follows: 11. What evidence means and includes, is described in section 3 of the Indian Evidence 

Act, but affidavits are not included within that description. On the contrary, affidavits have 

been expressly excluded by section 1 of the Indian Evidence Act from the applicability of that 

Act, That means that affidavits cannot be used as evidence under any of the provisions of the 

Indian Evidence Act. Affidavits can however, be used as evidence, only under Order 19, of the 

Civil Procedure Code. In accordance with Order 19, Rule 1, of the Civil Procedure Code, the 

Court has, for sufficient reasons, to pass an order that any particular fact or facts may be 

proved by affidavit. That would mean that affidavit evidence: cannot be entertained unless the 

Court passes an order, for sufficient reasons, that any particular fact or facts may be proved by 

affidavits. While passing an order under Order 19, Rule 1, to call for evidence on affidavits, it is 

necessary to consider compliance with the proviso to Rule 1 and with the requirements of Rule 

2, under Order 19, as the circumstances of each case may require. 

 

 

 

 



 

8. B. N. Munibasappa v. G. D. Swamigal, AIR 1959 Mys 139. In Para 17 of the judgment, it was 

held as follows:17. In my opinion, while it would not be correct to say that an affidavit cannot 

be regarded as evidence even theugh it is properly produced under Rule 1 or 2 of Order 19 of 

the C. P. C., it is clear that an affidavit can never take the place of evidence recorded in the 

ordinary way unless the case is one to which the provisions of those rules apply or the affidavit 

relates to a matter like an application for an attachment or an injunction in regard to which the 

Code itself has made express provision. 

 

 

 

 

 

 

 

 

 



9. Also see, AIR 1954 AG 260, Kanhaiyalal S. Dadlani v. Meghraj Ramkaranji and in AIR 1942 

Oudh 350, Shib Sahai v. Tika; S. Ravinder vs G. Dasarath, 2004 (4) ALD 851, 2004 (5) ALT 217, 

MOHANLAL JUGARAJ KHABIYA VERSUS KAMLABAI W,O MADHAVRAO, LAWS(BOM)-1981-2-37 

and GURSHARAN KAUR VS H.B.Singh, LAWS(DLH)-1999-2-67 

 

 

 

 

 

 

 

 

 

 

 

 



 

10. In interlocutory stage, when the Courts are concerned about prima facie case, the Court 

tries interlocutory applications on affidavits. Similarly, in a winding up petition, claims are 

adjudicated on the basis of the affidavits by the Company Court. But when Court feels the 

claims should be adjudicated upon in trial in those cases, Court directs and relegates the claims 

to a suit. See: The Howrah Motor Company Limited vs Exide Industries Limited, (2005) 3 CALLT 

573 HC 

 

 

 

 

 

 

 

 

 

 



 

11. Sakalabhaktula Vykunta Rao v. Made Appalaswamy), A.I.R. 1978 Andhra Pradesh 103, in 

respect of disposal of the application under Order 39, Rule I on the ground that the scope of 

inquiries is quite limited and the rights of the parties was not being decided Finally. 
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Checking and Registration of Interlocatory Applications 

 

PSVBK.SaiTeja 

AJCJ.BBL. 

 

Introduction: 

 

 The term “Interlocatory Application”  as defined under Rule 2(j) of A.P. Civil Rules of Practice 

and Circular Order, 1980 mean “ an application to the court in any suit, appeal or proceedings already 

instituted in such Court, other than a proceedings for execution of a decree or order”.  

 

 With the exclusion of proceedings for execuiton of  a decree from the puview of Interlocutory 

application, an understanding that need to be evolved is that the term “Interlocatory Application” 

generally relate to an application made during pendency of any suits or procedure similar to suits. So far 

as the procedure for conducting an enquiry in an Interlocatory applciation is concerned, Section 141 CPC 

makes a reference to “ Miscellaneous proceedings”, explaining that the procedure prescribed for suit 

shall be followed in Miscellaneous applications, including the proceedings under Order 9 of the Code. 

 

Checking and Registration of an Interlocatory Application: 

 

  Checking an Interlocatory Application is a ministrial function where Chief Ministerial Officer of 

the court does the chekcing of an interlocatory applciation. Whereas registration of an interlocatory 

application is judicial function where congnizance is taken on the application by ordering notice to other 

side and matter is proceeded further in Intelcoatory application. 

 

 The following are some of the check list points: 

 

1) The cause title and description of the parties must be in connosonance with the cause title of the suit. 

In case of an Interlocatory Application filed by a third parties for impleading them in suit proceedings, 

the cause title of Interlocatory application must show them as Pettione/Proposed party.(See Rule 53 of 

A.P.Civil Rule of Practice and Circular Order 1980 

 

2) The contents of affidavit appended to the Interlocatory application should be checked as to whether 

they are related to the relief sought in the application. It is necessary to note that affidavit is verified 

with attesting authority (generally an Advocate). As per Rule 48 of A.P. Civil Rules of Pratice and Circular 

Order, the depondnet of affidavit must state as to source of averments of affidavit as to whether it is 

from his personal knowledge or belief or information and advice. 

 

3) It is to be verified as to whether correct provision of law is mentioned. (Rule 54 of A.P. Civil Rules of 

Practice and Circular Order,1980) The prayer must be in consonance with contents of affidavit and for 



each prayer there must be a separate application supported by affidvait ( Rule 55 of A.P. Civil Rules of 

Practice and Circular Order, 1980). 

 

4) Limitation to file an application need to be checked. The following are instance of some interlocatory 

application where Limitation need to be checked. 

 

a)  When a matter is dismissed for default, application under Order 9 rule of CPC should be filed within 

30 days period from the date of dismissal (Article 122 of Limitation Act).  

 

b) The application under Order 9 Rule 13 for setting aside Exparte Decree is to be made within 30 days 

from the date of decree if summons are served on defendant and in case of plea of non-service of 

summons from the date of knoweldge (Article 123 of Limitation Act). 

 

c) An application under Order 9 Rule 4 of CPC to be made within 30 days form the date of dismissal of 

suit or as agianst one of the defendants for non payment of batta (Article 122 of Limiation Act) 

 

d) An appliations to bring legal heirs of parties pendings suit proceedings is 90 days from the date of 

death of a party, in case of plaintiff Order 22 Rule 3 and in case of defendant Order 22 Rule4 would 

apply. (Article 120 of Limitation Act). In case appliation under Order 22 Rule 3 or Rule 4 is not presented 

within prescribed Limitation period, suit is abated in case of plaintiff and it is dismiseed in case of 

defendant. 

 

 A seaprate application under Order 22 Rule 9 CPC need to be filed within 60 days from date of 

abatement (Article 121 of Limitation Act). In case application under Order 22 Rule 3 or Rule 4 and Order 

22 Rule 9 is filed after expiry of prescribed limitatio period ( ie., 90 days + 60 days =150 days), then a 

seprate application under Section 5 of Limitation Act need to be filed seeking order to condone the 

delay in presenting application under Order 22 Rule 3 or Rule 4 and Order 22 Rule 9 of C.P.C. 

 

5) There will be no limiation period for filing application under Order 9 Rule 7 of CPC, Order 1 rule 10 

CPC provided main cause action is within limitation period. 

 

General points for verification in checking some regular Interlocutory application: 

 

a) Petition under Order 1 Rule 10 of CPC: Limitation need to be verified with reference to original cause 

of action. Requirement of Rule 28 of A.P.Civil Rules of Practice and Circular order need to be  

 

b) Petition under order 6 rule 17 of CPC : consequential amendedments must be sought as per Rule 28 

of A.P Civil Rules of Practice and Circular Orders. 

 

c) Petition under Order 7 Rule 14 or Order 8 rule 1(a): Description of documents filed. 

 



d) Petition under Order 9 Rule 4, Rule 9 : mention of specifi date of dismissal 

 

e) Petition under Order 13 rule 10 : full description of document required withe correct exhibt series. 

 

f) Petition under Order 16 Rule 1: the specific name of witnesses with full descrption 

 

g) Petition under Order 26 Rule 9 : specific purpose for appointment of commissioner and place where 

the commission to be executed for examiantion of witnesse. 
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CHECKING AND REGISTRATION OF INTERLOCUTORY 

APPLICATIONS  

       Civil Procedure code  is combination of substantive law and 

procedural law. The sections of C.P.C deals with substantive law 

and the orders deals with procedural law. 

Before registering an Interlocutory Application the condition 

laid down in the Rules of the Civil Rules of practice and C.P.C. 

are to be followed. 

Section 94 C.P.C deals with interlocutory applications in order 

to prevent the ends of justice from being defeated, the court 

may, if it is so prescribed :- 

a) Issue a warrant to arrest the defendant and bring him before the 

court to show cause why he should not give security for his 

appearance, and if he fails to comply with any order for security, 

commit him to the civil prison. 

b) Direct the defendant to furnish security to produce any property 

belonging to him and to place the same at the disposal of the court 

or order the attachment of any property. 



c) Grant a temporary injunction and in case of disobedience, commit 

the person guilty thereof to the civil prison and order that his 

property be attached and sold.  

d) Appoint a receiver of any property and enforce the performance of 

his duties by attaching and selling his property. 

e) Make such other interlocutory orders as may appear to the court to 

be just and convenient. 

 2. There are various categories of Interlocutory applications, 

like  appointment of commissioner under Order 26, attachment 

before Judgment under order 38 ,temporary injunction under 

Order 39, appointment of receiver under order 40 etc., The 

purpose of interlocutory application is to enable the parties to 

get temporary relief pending the disposal of suit. Interlocutory 

order is an order other than a final judgment. Section 94 

summarizes general powers of a civil Court in regard to 

different types of Interlocutory orders. The detailed procedure 

has been set out in the Ist  Schedule of the C.P.C. which deals 

with Orders and Rules.  These petitions form very important 

part in civil proceedings. 

 3. Interlocutory applications can be instituted in proceedings 

which are already instituted. The word Interlocutory 



Application has not been specifically defined under Civil 

Procedure Code. The Civil Rules of practice and Circular orders 

1980 defines Interlocutory Application.  

Rule 2 ( c):_ Application “ includes execution application, 

execution petition, and interlocutory application , whether 

written or oral. 

      Rule. 2 J “ Interlocutory application” means an application 

to the court in any suit, appeal or proceeding already instituted 

in such court, other than a proceeding for execution of a decree 

or order.  

      As per these rules, it is clarified that execution petitions are 

not interlocutory applications, as they have been specifically 

excluded in the definition given under Rules 2 J of Civil Rules of 

practice. Chapter No.5 of Civil Rules of practice deals with 

procedure in Interlocutory application. Rule 53 speaks about 

the form in which the Interlocutory application has to be 

presented. It reads as follows;- 

      Rule 53(29) Form of Interlocutory application:- 



       Interlocutory applications shall be headed with the cause title of the plaint, 

original petition, or appeal, as in Form No.13. The perusal of form no.13 shows 

that there should be full cause title showing the name of the petitioner and 

respondent.  

       Rule 54 (30) Except where otherwise provided by these rules or by 

any law for the time being in force, an Interlocutory application shall 

state the provision of law under which it is made and the order prayed 

for or relief sought in clear and precise terms. The application shall be 

signed by the applicant or his advocate who shall enter the date on 

which such signature is made. Every application in contravention of this 

rule shall be returned for amendment or rejected. In Kilili Veeranna and 

others V. DANALA Mala Kondaiah and others 2005(1) ALT 663. It was 

held that Amendments to plaint-Relief sought in petition must be in 

clear and precise terms. Amendments sought not precisely stated in the 

petition. Prayer is to permit all consequential amendments wherever 

necessary. Petitioners failed to furnish particulars of amendments 

sought in spite of direction by court on such prayer.  

       The reading of the Rule 54 makes it very clear that only one 

application has to be filed for one specific relief and relief 

sought by the applicant should be preciously and clearly 

mentioned and applicant or his advocate has to sign on the 

application along with the date. There should be a separate 



application in respect of each distinct relief prayed for .The 

perusal of Rule 55 shows that a separate application in respect 

of each distinct relief is to be filed.  

Rule 55(New):- Separate Application for each distinct 

prayer:- There shall be separate application in respect of 

each distinct relief prayed for. When several reliefs are 

combined in one application, the court may direct the 

applicant to confine the application only to one of such 

reliefs unless the reliefs are consequential and to file a 

separate application in respect of each of the others. There 

are two views with regard to the aspect of filing separate 

application for each distinct relief. One view is that the 

conditions imposed under Rule 55 to be applied strictly and 

no relief can be ordered when two reliefs are sought in the 

same application. The other view is that when the relief 

sought in one consequential to the other there need not be 

separate application for each distinct prayer it depends upon 

the nature of relief sought, consequential reliefs are exempt 

from the requirement of Rule 55, separate applications are 

required when the relief claimed is not consequential to the 



other. In Vavali Narayana and others v. Kavali Chenamma 

2005 (1) ALT 805. It was held that the grounds made for 

condonation of delay are sufficient to grant relief of setting 

aside the ex parte decree, one common petition filed held 

maintainable. If the relief is separate and distinct as per rule 

55 of Civil Rules of practice, two separate applications need 

not file when one relief is interconnected to the main 4 relief 

prayer it can be sought in single petition, if the court feels 

that two separate applications are necessary the court may 

direct the petitioner to file two separate applications. 

However, when once the party is entitled to the relief the 

court is not supposed to dismiss the petition on technical 

grounds but at present we are only dealing with checking 

and registration of interlocutory application, so the court if 

feels necessary can direct the parties to file two separate 

applications by returning the applications.  

                 Rule 56(3):- May be rejected if substantive order is not 

asked for :- Every application which does not pray for a substantive 

order but prays merely, that any other application may be dismissed, 

and every application which prays for an order which ought to be 



applied for on the day fixed for the hearing of any suit, appeal or 

matter, may be rejected with costs. 

      Rule 57(New):- Whenever it is intended to move the application 

as an urgent (out of order) application, the copy of the application 

served on the Advocate or the party appearing in person shall 

contain an endorsement stating that the application is intended to 

be moved as an urgent application on the day specified in the 

endorsement. However, issuance of notice is not prerequisite for 

registering interlocutory application even after registration of the 

application notice can be issued to the party and thereafter date of 

hearing can be fixed. Rule 59 (New):-Every Interlocutory application 

shall be supported by an affidavit and true copies of the application, 

affidavit and the documents, if any which the applicant intends to 

use or on which he intends to rely shall be furnished to the opposite 

party or his advocate unless other wise ordered, not less than three 

clear days before the hearing date. 5 The above provisions are very 

relevant and to be considered while registration of the interlocutory 

application. Apart from that the general rules which are applicable 

for checking plaint are also applicable while checking registration of 

an interlocutory application. which are briefly mentioned below:- 

General points 1. The full cause title of the Interlocutory Application 

has to be compared with that of the suit. 2. Corrections in each page 



are instituted or not and at the bottom of the page number of 

corrections noted or not to be verified. 3. Whether each page of the 

affidavit has been signed by the party and whether the petition is 

signed by the counsel or not is to be verified.  4.  In case of 

temporary injunction petition schedule is to be attached to the 

application or not to be verified and to be compared with suit 

schedule. 5. In case of attachment before judgment of immovable 

property again the schedule of the property should be clearly 

mentioned along with the Survey number extent and boundaries. 6. 

In case of the attachment before judgment of movable property for 

example such as retirement benefits or any amount in the hand of 

the garnishee, the full particulars of the person against whom 

attachment is sought, his designation, full particulars of the 

garnishee, probable amount in hand of garnishee have to be 

furnished in the application. 7. In case of appointment of 

commissioner it should contain the full particulars in which manner 

the commission has to be executed and the distance from the court 

where the commission is to be executed, estimated expenses of the 

commission. These are the provisions in C.P.C. and Civil Rules of 

Practice.  
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Meaning and definition of the word “Interlocutory” 

It is said that in disposal of any suit or other civil proceedings, it takes 

generation together.  The said usage is true as in a suit or any civil 

proceedings, the main hindrance for disposal is the filing of 

miscellaneous interlocutory applications which delay the disposal of the 

suit.  Hence it is important for knowing about Interlocutory Applications. 

The word ―Interlocutory Application‖ or ―Interlocutory petition‖ has not 

been defined anywhere in Civil Procedure Code.  In common parlance, 

the word ―Interlocutory‖ means provisional; interim;  temporary; not 

final; that which intervene between the beginning and the end of a law 

suit or proceeding; to either decide a particular point or matter that is not 

the final issue of the entire controversy or prevent irreparable harm 

during the pendency of the law suit.   

 Even though the Code of Civil Procedure does not define the word 

―Interlocutory Application‖, the Civil Rules of Practice seek to define 

the same in Rule No.2(j).  According to the said rule, the term 

―Interlocutory Application‖ means an application to the court in any suit, 

appeal or proceeding already instituted in such court other than a 

proceeding for execution of a decree or order. Further, the word 

―application‖ is defined in Rule 2 (c) that includes execution application, 

execution petition and interlocutory application, both written and oral. A 

comprehensive reading of the definition as above would unveil that 

interlocutory application is one species of a broader term of ‗application‘, 

but the execution application is not an interlocutory application. For the 

purpose of applications in the execution, the definitions are given in the 

Civil Rules of Practice. They read as follows: 

Rule 2(e) ―Execution Petition‖ means a petition to the court for the 



execution of any decree or order; Rule 2(f) ―Execution Application‖ 

means an application to the court made in a pending execution petition, 

and includes an application of transfer, of a decree.  The term 

Interlocutory Application‖ and ―Interlocutory petition‖ are synonymous.  

The order that come to be passed in these Interlocutory Applications are 

the Interlocutory orders.  The proceedings in which these applications 

are to be heard, enquired into and disposed off are known as 

Interlocutory proceedings.  

Kinds of Interlocutory Applications :- 

Interlocutory Applications may be of various kinds like :- 

1) Adding of parties and legal heirs of a deceased party (Order I Rule 10, 

 Order 22 Rule 3 ad 4 of CPC) 

2) Application for arrest and detention of persons before judgment.( 

 Order 38 Rule of CPC) 

3) Application for attachment of property before judgment (Order 38 

 Rule 5 of CPC) 

4) Temporary injunction applications (Order 39 Rule 1 of CPC) 

5) Appointment of Receiver (Order 40 CPC) 

6) Appointment of Advocate commissioner (Order 26 CPC) 

7) Applications for invoking inherent powers of the court( Sec.151 of 

 CPC) 

       The orders of attachment, injunction, or appointment of receiver are 

designed to preserve the status quo pending litigation and to ensure that 

the parties might not be prejudiced by the normal delay which the 

proceedings before the court usually take and some are designed to 

ensure the just, smooth, orderly and expeditious disposal of the suit. 

These applications are interlocutory in the sense they do not decide any 

matter in issue arising in the suit nor do they put an end to the litigation.  

Several Interlocutory orders do arise in the course of trial of a suit, 

hearing of appeal, or enquiry in a proceeding.  Some of them are 

envisaged by specific provision of the Code and some invoked under the 

inherent powers of the court covered by Section 151 of the Code to 



further the ends of justice or to prevent the abuse of the process of the 

court as having not been covered by any specific provision of the Code.  

Section 75 and section 95 of the C.P.C. deals with incidental 

proceedings and supplemental proceedings respectively.  Incidental 

proceedings means those proceedings in which orders have passed 

which follow as a matter course being necessary complements in the 

man order without which the matter would be incomplete or ineffective.  

Supplementary proceedings is a separate proceedings in an original 

action in which the action is pending, is called upon to exercise its 

jurisdiction in aid judgment in action. These definitions would denote 

that the term ―interlocutory application‖ will be generally used in Suits 

and proceedings similar to suits. The other relevant provision in the 

Civil Procedure Code relating to the interlocutory applications is Section 

141 CPC.  Further, Sec. 141 CPC is also relevant in this context. – It 

says about ‗Miscellaneous proceedings‘ : The procedure provided in this 

Code in regard to suit shall be followed, as far as it can be made 

applicable, in all proceedings in any Court of civil jurisdiction. 

Explanation: In this section, the expression ―proceedings‖ includes 

proceedings under Or IX, but does not include any proceeding under 

Art.226 of the Constitution. 

Rules 53 to 60 of the Civil Rules of Practice deal with Interlocutory 

Proceedings. 

--------------------------------------------------------------------------------------- 

1. Sub-Topics:- 

1. Checking and Registration of Interlocutory Applications 

2. Enquiries and Orders in Interlocutory Applications: 

(Temporary injunctions, Attachment before Judgments, 

Appointment of Commissioners and Receivers) 

3.Examination of Witnesses and Recording of evidence in    

Interlocutory Applications 

4. Impledment of third parties vis-à-vis Doctrine of Dominus 



Litus. 

 

 

1.  CHECKING AND REGISTRATION OF INTERLOCUTORY 

 APPLICATIONS: As to checking and registration of 

interlocutory applications, the following provisions are most relevant. 

a) Form of Interlocutory Application as in Form No.13:- If we go 

through Rule 53 of the Civil Rules of Practice, it is known that 

interlocutory applications shall be made as in Form No.13. This rule 

reads as infra: 

53. (29) Form of Interlocutory Application:- Interlocutory applications 

shall be headed with the cause title of the plaint, original petition, or 

appeal, as in Form No. 13. 

 

 

b) What An Interlocutory Application shall state :- If we go through 

Rule 54 of the Civil Rules of Practice, what an Interlocutory application 

shall state is known to us. This rule reads as infra: 

54. (30) Contents of :- Except where otherwise provided by these rules 

or by any law for the time being in force, an Interlocutory Application 

shall state the provision of law under which it is made and the order 

prayed for or relief sought in clear and precise terms. The application 

shall be signed by the applicant or his Advocate, who shall enter the date 

on which such signature is made every application in contravention of 

this rule, shall be returned for amendment or rejected. 

 

 

 

 

 



c) There shall be separate application in respect of each distinct relief:– 

As seen from Rule 55, there shall be separate application in respect of 

each distinct relief prayed for. Further, when one interlocutory 

application is filed combining several reliefs, the court may direct the 

applicant to confine the application only to one of such relief‘s unless 

the relief‘s are consequential and to file a separate application in respect 

of each of the others. This rule reads as follows:- 

55. (30) Contents of :- There shall be separate application in respect of 

each distinct relief prayed for. When several relief‘s are combined in one 

application, the court may direct the applicant to confine the application 

only to one of such relief‘s unless the relief‘s are consequential and to 

file a separate application in respect of each of the others. 

It is held Supriya Cold Storage, Warangal vs. K. Sambasiva Rao and 

others (2006) 3 ALD 659 a single petition with multiple prayers is not 

maintainable and there should be separate application in respect of each 

distinct relief prayed for. A petition to condone the delay in setting aside 

the exparte decree being interconnected with main relief, namely, setting 

aside exparte decree, squarely falls under category of consequential 

reliefs, which are exempt from requirement of Rule 55 of CRP, See: 

Kavali Narayana and others vs. Kavali Chennamma (2005) 1 ALD 672 . 

and so, it was held that a single petition can be maintained. These two 

judgments were found not inconsistent to each other as seen from 

another ruling. See. Massarath Yasmeen vs. Mohammed Azeemuddin 

(2011) 6 ALT 202. As per this ruling, if the relief is separate and distinct 

as per Rule 55 of CRP, two separate applications have to be filed. When 

one relief is ancillary to the main relief or inter-connected to the main 

relief two prayers can be asked for in one petition and those prayers can 

be granted. Even otherwise, as per Rule 55, if two separate applications 

are necessary, the court may direct the party making the application to 

file two separate applications. However, when once the party is entitled 

to the relief, the Court is not supposed to dismiss the petition on the 

technical ground, as observed in this ruling. 



d) Court has power to reject or dismiss an application under rule 56:- 

Court may reject interlocutory application if substantive order is not 

asked for Rule 56 reads as follows:- 

 

 

56. (31) May be rejected if substantive order is not asked for:- Every 

application which does not pray for a substantive order but prays merely, 

that any other application may be dismissed, and every application 

which prays for an order which ought to be applied for on the day fixed 

for the hearing of any suit, appeal or matter, may be rejected with costs 

e) Out of order petition :- If the applicant intends to move an urgent (out) 

of order application, copy of such application shall be served to the 

advocate or the party and it shall contain an urgent application on the 

day specified in the endorsement. See Rule 57 which reads as follows:- 

 

 

57. (New) Out of order petition:- Whenever it is intended to move the 

application as an urgent (out) of order) application, the copy of the 

application served on the Advocate or the party appearing ion person 

shall contain an urgent application on the day specified in the 

endorsement. 

 

f) Service of Notice shall be given not less than three days: 

As seen from Rule 58, unless the court otherwise orders, notice 

of an interlocutory application shall be given to the other parties 

to the suit or matter or their Advocate not less than three days 

before the day appointed for the hearing of the application. 

 

 

 

 



58. (32) Service of Notice:– 1. Unless the court otherwise orders, notice 

of an interlocutory application shall be given to the other parties to the 

suit or matter or their Advocate not less than three days before the day 

appointed for the hearing of the application. 2. Such notice shall be 

served on the Advocate whenever the party appears by such Advocate. 3. 

Notice of the application may be served on a party not appearing by 

Advocate by registered post ―ACKNOWLEDGEMENT DUE, OR BY 

SPEED POST OR BY AN APPROVED COURIER SERVICE OR BY 

FAX MASSAGE OR BY ELECTRONIC MALE SERVICE OR BY 

SUCH MEANS‖ to the address given in the pleading acknowledgement 

per-paid and in the event of its non- service on the party by means of 

summons to be delivered to the party or in the event of the party being 

absent or refusing to receive the same, affixture at his address. 4. Unless 

the court, otherwise orders, notice of Interlocutory application need not 

be given to a party, who having been served with the notice in the main 

suit, appeal or other proceedings, has not entered appearance or to a 

party to whom notice in the appeal has been dispensed with under the 

provisions of Rule 14 of Order XLI of the Code. 

 

g) Supply of Copies to opposite party:- 

Rule 59 tells us to supply every interlocutory application shall be 

supported by an affidavit and true copies of the application. Those 

copies shall be supplied to the opposite party or his advocate. This rule 

reads as follows: 

 

 

 

 

 

 

 



 

59. (New) Copies to opposite party:- Every interlocutory application 

shall be supported by an affidavit and true copies of the application, 

affidavit and the documents, if any which the applicant intends to use or 

on which he intends to rely, shall be furnished to the opposite party or 

his advocate, unless otherwise ordered, not less than three clear days 

before the hearing date. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Interlocutory Application: 

 

 There is no specific definition given in the Civil Procedure Code to 

the phrase “Interlocutory application”. Generally, an interlocutory 

application would mean an application made to the Court in any suit, 

appeal or other legal proceeding that was already instituted in such Court, 

other than an application for execution of a decree or order or for review of 

judgment or for leave to appeal. Section 141 CPC makes a reference to 

“Miscellaneous proceedings”, explaining that the method provided in the 

Code in regard to a suit shall be followed as far as it can be made 

applicable, in all proceedings in any Court of civil jurisdiction, including the 

proceedings under Order 9 but does not comprise any proceedings under 

Article 226 of the Constitution of India. 

 

 Object of the provision to implead or delete 

parties: 

 The primary object of Order 1 Rule 10(2) of the Code of Civil 

Procedure is to bring before the Court at one and the same time, of the 

persons interested in the dispute so that all the controversies in the suit 

may be finally determined once and for all in the presence of the parties 

without delay, inconvenience and expenses of several actions, trials and 

inconclusive adjudication. Notwithstanding the fact that the said provision 



confers wide discretion and such discretion has to be exercised judicially 

and on sound legal principles. Considering the provisions of Order 1 Rule 

10(2), the Supreme Court observed that: 

 “though the Court may have power to strike out the name of a party 

improperly joined or add a party either on application or without 

application of either party, the condition precedent is that the Court must 

be satisfied that the presence of such party would be necessary in order to 

enable the Court to effectually and completely adjudicate upon and settle 

all questions involved in the suit.... The object of the rule is to bring on 

record all the persons who are parties to the dispute relating to the 

subject-matter so that the dispute may be determined in their presence at 

the same time without any protraction, inconvenience and to avoid 

multiplicity of proceedings.” 

 Explaining shortly but vividly the basic objects of the provision Order 

1 Rule 10 CPC, the  Hon'ble High Court of Madras laid down the following 

principles: 

 If, for the adjudication of the real controversy between the 

parties on record, the presence of a third party is necessary, 

then he can be impleaded; 

 It is imperative to note that by such impleading of the proposed 

party all controversies arising in the suit and all issues arising 

there under may be finally determined and set at rest, thereby 



avoiding multiplicity of suits over a subject-matter which could 

still have been decided in the pending suit itself; 

 The proposed party has a defined, subsisting, direct and 

substantive interest in the litigation, which interest is either 

legal or equitable and which right is cognizable in law; 

 Meticulous care should be taken to avoid adding of a party if it 

is intended merely as a ruse to ventilate certain other 

grievances of one or the other of the parties on record which is 

neither necessary nor expedient to be considered by the Court 

in the pending litigation; and 

 It should always be remembered that considerable prejudice 

would be caused to the opposite party when irrelevant matters 

are allowed to be considered by Courts by adding a new party 

whose interest has to nexus to the subject-matter of the suit. 

 The Court would also not permit the addition of party were it 

would result in introducing a new cause of action with which the 

plaintiff has nothing to do, 

 The Court would also not permit addition of a party which 

would alter the nature and character of a suit. Thus, a simple 

suit for arrears of rent cannot, by granting application to 

implead a party, be converted into a suit for title, even if the 

question of title may have to be incidentally investigated in a 

suit for recovery of rent. 



  –--->    Certain broad Principles given in Razia Begum vs. Anwar 

Begum   

       AIR 1958 SC 886: 

 The question of addition of parties under Order 1 Rule 10 is 

generally not one of initial jurisdiction of the Court, but of a 

judicial discretion which has to be exercised in view of all the 

fats and circumstances of a particular case; in some cases it 

may raise controversies as to the power of the Court, in 

contradistinction to its inherent jurisdiction, or, in other words, 

of jurisdiction in the limited sense in which it is used in Section 

115 of the Code; 

 In a suit relating to property, in order that a person may be 

added as a party, he should have a direct interest as 

distinguished from a commercial interest, in the subject-matter 

of litigation;  

 Where the subject-matter of a litigation is a declaration as 

regards status or a legal character, the rule of present or direct 

interest may be relaxed in a suitable case where the Court is of 

the opinion that, by adding that party, it would be in a better 

position effectually and completely to adjudicate upon the 

controversy;  

 The cases contemplated in the proposition above have to be 

determined in accordance with the statutory provision of 



Sections 42 and 43 of the Specific Relief Act. 

 In cases covered by those statutory provision, the Court is not 

bound to grant the declaration prayed for, on a mere admission 

of the claim by the defendant, if the Court has reasons to insist 

upon a clear proof apart from the admission; 

 The result of a declaratory decree on the question of status, 

such controversy in the case before the Court, affects not only 

the parties actually before the Court, but generations to come, 

and in view of that consideration, the rule of “present interest” 

as evolved by case law relating to disputes about property does 

not apply with full force; 

 The rule laid down in Section 43 of Specific Relief Act is not 

exactly a rule of res judicata. It is narrower in one sense and 

wider in another. 

 The  Hon'ble Supreme Court observed that a clear distinction has 

been drawn between suit relating to property and those in which the 

subject-matter of litigation is a declaration as regards status or legal 

character. It is held that, in the former category, the rule of present 

interest as distinguished from the commercial interest is required to be 

shown before a person may be added as a party. 

 Impleadment of parties – matters to be 

considered by Court at that stage. 



 The trial Court has delved into the mattes of the claim of the 

petitioner relating to tile, possession and enjoyment of the suit schedule 

property. In the opinion of the High Court, these matters should not have 

been taken into consideration by the Court because those matters are 

germane for consideration in the suit, in the event of the petitioners' 

impleadment in the suit. The Court further said that when an application 

for impleadment of a party is filed, all that the Court needs to consider is-

- 

 Whether the applicant has made out a prima facie case on his 

interest in the subject-matter of the dispute; and , 

 Whether his presence is necessary for proper and effectual 

adjudication of the dispute. 

 At the stage of considering the application, it is not permissible or 

the Court to discuss in detail on the plea of the applicant relating to his 

title, possession and enjoyment of the disputed property. Most important 

observation of the Court in this regard is that when the decree in the suit 

is not binding on the 3rd party petitioners under Order 1 Rule 10 CPC, and 

when their possession is threatened by any of the parties to suit, they are 

always entitled to institute substantive proceedings separately to protect 

their possession and interest over the suit schedule property and 

therefore, the 3rd parties are neither necessary nor proper parties to the 

suit.  



–---->    Who is a Proper Party ? 

 The ratio of the decided cases is that a 'proper party' is one who has 

a defined, subsisting, direct and substantive interest in the issues arising in 

the litigation, an interest which will be cognizable in the Court of law. That 

is, an interest which the law recognizes and which the Court will enforce. A 

person, who is only indirectly or commercially interested in the 

proceedings, is not entitled to be added as a party. If he is a person who is 

not interested in the questions which arise between the parties to the 

litigation, that is, a question with regard to the right set up and the relief 

claimed by one side, and withheld by the other, he cannot be impleaded as 

a party, the raison d'etre (reason for existence) is that the trial of the suit 

will be embarrassed and considerable prejudice is ensued to the contesting 

parties, if irrelevant matters are allowed to be agitated or considered, by 

adding a new party whose interest in the litigation has no nexus to the 

subject-matter of the suit. 

 

–----->  Court cannot allow adjudication of 

collateral matters so as to convert a suit for 

specific  performance of contract for sale into 

a complicated suit for title between parties to 

 contract and 3rd parties.  



 That apart, from a plain reading of the expression used in sub-rule 

(2) Order 1 Rule 10 of the CPC “all the questions involved in the suit”  it 

is abundantly clear that the Legislature clearly meant that the 

controversies raised as between the parties to the litigation must be gone 

into only, that is to say, controversies with regard to the right which is set 

up and the relief claimed on one side and denied on the other and not the 

controversies which may arise between the plaintiff/appellant and the 

defendants inter se or questions between the parties to the suit and a third 

party. Therefore, the Court cannot allow adjudication of collateral matters 

so as to convert a suit for specific performance of contract for sale into a 

complicated suit for title between the plaintiff/appellant on one hand and 

and the proposed 3rd parties to the contract of sale. This addition, if 

allowed, would lead to a complicated litigation by which the trial and 

decision of serious questions which are totally outside the scope of the suit 

would have to be gone into. As the decree of a suit for specific 

performance of the contract for sale, if passed, cannot, at all, affect the 

right, title and interest  of the 3rd parties in respect of the contracted 

property the 3rd parties would not, at all, be necessary to be added in the 

instant suit for specific performance of the contract for sale.  

–------> Plaintiff is dominus litus: 

 The plaintiff who has filed the suit for specific performance of the 

contract for sale is dominus litus and cannot be forced to add parties 



against whom he does not want to fight unless it is a compulsion of the rule 

of law. For those reasons the Court is of the view that the 3rd parties are 

neither necessary parties nor proper parties and therefore they are not 

entitled to be added as party-defendants in the pending suit for specific 

performance of the contract for sale. The question of jurisdiction of the 

Court to invoke Order 1 Rule 10 of the CPC to add a party who is not 

made a party in the suit by the plaintiff shall not arise unless a party 

proposed to be added has direct interest in the controversy involved in the 

suit. The proposed parties can be said to have no direct interest in the suit 

for specific performance because they are not parties to the contract; nor 

do they claim any interest from the parties to the litigation. The 

jurisdiction of the Court to add an applicant shall arise only when the  

jurisdiction of the Court to add an applicant shall arise only when the 

Court finds that such applicant is either a necessary party or a proper 

party. 

 Kasturi's decision was distinguished by the Hon'ble Supreme Court 

in subsequent decision reported  in Sumatibai Vs Paras Finance Co., 

Mankanwar W/o Orasnak chordia (d)   (2007) 10 SCC 82. It was observed 

that it cannot be laid down as an absolute proposition that whenever a suit  

for Specific performance is filed by A against B, a third party C can never 

be impleaded in that suit. In the opinion of the court, if C can show a fair 

semblance of title or interest , he can certainly file an application for 

impleadment. Taking a contrary view  would lead to multiplicity of 



proceedings because then C will have to wait  until a decree is passed 

against B, and then file a suit for cancellation of the decree on the ground 

that A had no title in the property in dispute. It was held that such a view 

cannot be countenanced. 

 

Kasturi and Sumtibai cases – distinguishable 

 If the principles relating to impleadment are kept in view, then the 

purported divergence in the two decisions will be found to be non-existent. 

The observations in Kasturi and Sumtibai are with reference to the facts 

and circumstances in the respective cases. In Kasturi case, the Court held 

that in suit for specific performance, only the parties to the contract or any 

legal representative of a party to the contract, or a transferee from a party 

to the contract alone are necessary parties. In Sumtibai, it was held that a 

person having semblance of a title can be considered as a proper party. 

Sumtibai case did not lay down any proposition that anyone claiming to 

have any semblance of title is a necessary party. Nor did Kasturi lay down 

that no one other than the parties to the contract and their legal 

representations/transferees, can be impleaded even as a proper party. 

 If the proposed 3rd party to the suit for specific performance, claims 

that he is the absolute owner of the property sold under the contract and 

that the defendant – vendor has no right to execute the document at all 



since he has no title, his addition to the suit will enlarge the scope of the 

issues involved in the suit and so he cannot be allowed t come on record. 

His remedy is elsewhere. 

–---->   When the Court can on its own direct a 3rd party 

to be impleaded 

 In a suit instituted on the basis of a Promissory Note, the defendant takes 

a plea that in fact he had received the amount for and on behalf of a third person 

who has not been impleaded as a defendant in the suit. Court is of opinion that 

it can exercise its discretional power and order impleading a third person as a 

defendant to render full justice to the parties. The A.P.High Court before 

reaching to this conclusion discussed about the ambit of Order 1 rule 10(2)(A) 

and said that the provision is very emphatic that the Court either upon or 

without the application of either party may pass such an order either impleading 

the party or striking the name of the plaintiff or the defendant, in the 

circumstances enumerated therein. Even though it is for the parties normally to 

exhaust their remedies and not for the Court to evince any extra interest to 

maintain the objectivity in the matter, the true intention of the Legislature 

appears to be that where the parties failed to do it either due to ignorance or for 

any other reason, it is for the Court to exercise its discretion under the said 

provision, so as to render complete justice to the parties without expressing as 

to why it has not been done either by the advocates or the parties. The Court 

made reference to Section 21(1) of Limitation Act also in this context and 

observed that the section makes it clear that the Court has power to make the 



suit as if it was instituted on an earlier date including the impleaded party In 

other words, the Court said if the Court is satisfied that the omission to include 

the plaintiff or defendant was due to mistake made in good faith, it may issue 

such directions. 

 However., this opinion given in a case relating to negotiable instrument is 

required to be examined in the light of the provisions and law that was settled on 

the aspect of a 'Holder of Promissory note'  and as to who is a 'Holder in due 

course'. A Division Bench of A.P.High Court held that the contract appearing 

on the face of the instrument should be taken as the real contract. The 

instrument alone should be looked into and its effect should be judged from the 

words used. The Court cannot look into surrounding circumstances to find out 

some one is the promisor or the promisee other than the one mentioned in the 

instrument. It is also observed that the Court can only read the instrument to 

find out who is the promisor or promisee and it cannot travel beyond the 

contents of the instument for that purpose. When the defendant's name is shows 

as the promissor in the Promissory Note, his plea that he is only benami and 

that some 3rd person whose name is not mentioned in the instrument has 

originally borrowed the amount is not permitted to be taken. When the plea 

itself is not permitted to be taken by the law, adding that 3rd person whose name 

is not shown in the instrument as promisor is equally impermissible. It is to the 

emphasized that the Division Bench has observed that the instrument alone 

should be looked into by the Court and cannot taken into aid of circumstances 

outside the instrument to decide who is the promisor or promisee, other than 

the one who is mentioned in the instrument. 
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Introduction: 

 

 Under the Code of Civil Procedure, 1908, impleadment of parties to the suit proceedings is 

possible in two circumstance, one is under Order 1 Rule 10 and another is under Order 22 rule 3 or rule 4. 

So far as Order 22 rule 4 is concerned, the implement is of legal heirs to the deceased plaintiff or 

defendant as the case may be, whereas a third party to a suit proceedings is impleaded under Order 1 rule 

10 CPC, this fine line of distiction need to be observed in case impleadment of parties. 

 

 The primary object of Order 1 rule 10 of Code of Civil Procedure is to bring before the Court at 

one and the same time, of the persons interested in the dispute so that all the controversies inthe suit may 

be finally determined once and for all in the presence of the parties without delay, invnvenience and 

expenses of serveral actions, trials and inconclusive and expenses of several actions, trial and  

inconclusive ajudication. The rule provdies for addition of proper and necessary parties and the striking 

out of improper and unnecessary parties.  

 

Doctrine of Domius Litus and Implement of Third parties: 

 

 

  The principel of Domium Litus stand on basis that a person who brings a suit or proceedings 

before the court is master of his case and he has righ to choose the party agianst whom he seeks relief. In 

general, plaintiff or petitioner is not compelled to add a party to the proceedings based on the principle of 

domium litus. 

 

 However, the Apex Court in Baluram Vs. P. Chellathangam & Ors.
1

has held 

that the general rule in regard to impleadment of parties that the plaintiff in a suit, being 

dominus litis, may choose the persons against whom he wishes to litigate and cannot be 

compelled to sue a person against whom he does not seek any relief and that as a 

consequence, a person who is not a party has no right to be impleaded against the wishes 

of the plaintiff, is subject to the provisions of Order 1 Rule 10(2) of the Code of Civil 

Procedure. 

 

 

 

Broad Principles for impleadment of parties: 
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 In Razia Begum vs. Anwar Begum AIR 1958 SC 886,  certain broad principes were 

given for impleadment of parties, they are: 

 

a) The quesiton of addition of parties under order 1 rule 10 is generally not one of initial 

jurisdiciton of the Court, but of a judicial discretion which has be exercised in view of all 

the facts and circumstances of a partiuclar case; in some cases it may raise controversies 

as to the power of the court , in contradistinction to its inherent jurisdiction, or, in other 

words, of jurisdiction in the limited sense in which it is used in Seciton 115 of the Code; 

 

b) In a suit relating to property, in order that a person may be added as a party, he should 

have a direct interest as distinguised from a commerical interest, in the subject-matter of 

litigation; 

 

c) Where the subject-matter of a litigation is a declaration as regards status or a legal 

character, the rule of present or direct interest may be relaxed in a suitable case where the 

court is of the opinion that, by adding that party, it would be in a better position 

effectually and completely to adjudicate upon the controversy; 

 

 

Suit for  specific perfomance : Thrid party impledment- 

 

 The necessary parties in the suit for specific performance are the parties to contract or if they are 

dead, their legal represntative as also a person who had purchased the contracted property from the 

vendor. The plaintiff who has filed suit for specific performance of the contract for sale is dominum litus 

and can not be forced to add parties against whom he does not want to fingt unless it is a compulsion of 

the rule of law. 

 

 In Sumtibai v Paras Finance co. Mankanwar v Orasnak chordia (2007) 10 SCC 82, it is observed 

that it can not be laid down as an absolute propostion that whenever a suit for specific performance is 

filed by A against B, a third party C can never be impleaded in that suit. In the opinion of Court, if C can 

show a fair sembalance of title or interest, he can certainly file an application for impledment. Taking a 

contrary view would lead to multiplicity of proceeigns because then C will have to wait untill a decre is 

passed against B, and the file a suit for cancellation of the decree on the ground that A had no title in the 

property in dispute. 

 

Lis Penden Doctrine: 

 

 An alienee pendente lite is bound by the final decre that may be passed in the suit as such he can 

be brought on record. In v. Narayan Reddy vs Anil Narayana, 2009 (4) ALD 13,  the A.P. High Court was 

of the view that person purchaisng any part of suit property during pendency of the suit having acquired 

interest therein is a proper and necessary party and so entitled to get impleaded. 

 

Suit for Partition- impleadment of parties: 

 

 In a suit for partition wherein, the relationship between the parties is not seriously in dispute, the 

applciation for impleading th eother member of the family is moved; and the quesiton sought to be raised 



by the property party is that difereent member of family have been in separate possession and enjoyment 

of the family properties, the claim of proposed party can not be said to be beyond the scope of 

consideratioin, impleaded of proposed party proper. 

 

 In suit for partition, thrid parties claiming to be the sons of a second wife of the thrid defence,  are 

proper and necessary parties and hence they can be impleaded.
2
 

 

Conclusion: 

 

 The power under Order 1 rule 10 CPC can be exercised on either of the two grounds: (1) such 

person ought to have beeen joined, either as a plaintiff or as a defendnat, but is not so joined; or (2) 

without his presence, the question involved in the suit can not be decided finally and effectivley. Based on 

the principle of sound discretion as to necesity of impleadment of thrid parties, the court need to invoke 

the power under Order 1 rule 10 of Civil Procedure Code. 
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