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GENERAL PRINCIPLES OF FAIR TRIAL 

                                       BY 

                                         SRI  T. MALLIKARJUNA RAO 

                                                         VI – ADDL. DISTRICT JUDGE, 
                                                    MACHILIPATNAM. 
INTRODUCTION 

 

 The right to Fair Trial is one of the corner stones of a just society.  

Without fair trials, innocent people are convicted and the rule of law and public 

faith in the justice system collapses.  It is a key role of any Government to 

maintain Law and Order on behalf of the whole society.  In the battle against 

crime and delinquency, state and its Officers cannot on any account forsake, 

the decency of State behaviour and have recourse to extra legal methods for the 

sake of detection of crimes and even criminals.  In a Democratic society, even 

the rights of the accused are sacrosanct.  The right to fair trial means that 

people can be sure that process will be fair and certain, it prevents Government 

from abusing their powers.  The right to a fair trial is recognized internationally 

as a fundamental human right and countries are required to respect it.  In 

Zahira Habibullah Sheikh and ors. Vs. State of Gujarat and ors, reported 

in (2006) 3 SCC 374 at 395. The Supreme Court of India observed “each one 

has an inbuilt right to be dealt with fairly in a criminal trial.  Denial of a fair 

trial is as much injustice to the accused as it is to the victim and to society.  

Fair trial obviously would mean a trial before an impartial judge, a fair 

prosecutor and an atmosphere judicial calm.  Fair trial means a trial in which 

bias or prejudice for or against the accused, the witness or the cause which is 

being tried, is eliminated.” 
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PRINCIPLES OF FAIR TRIAL 

 2. The system adopted by the Criminal Procedure Code, 1973 is the 

adversary system based on the accusatorial method. In adversarial system 

responsibility for the production of evidence is placed on the prosecution with 

the judge acting as a neutral referee.   

 3.  Himanshu Singh Sabharwa Vs. State of M.P. Ors, reported in 

MANU/SC/1193/2008, the apex court observed that if fair trial envisaged 

under the Code is not imparted to the parties and court has reasons to believe 

that prosecuting agency or prosecutor is not acting in the requisite manner the 

court exercise its power under Section 311 of the Criminal Procedure Code or 

under Section 165 of the Indian Evidence Act, 1872 to call in for the material 

witness and procure the relevant documents so sub serve the cause of justice.  

 4. The basic principle of the right to a fair trial is that proceedings in any 

criminal case are to be conducted by a competent, independent and impartial 

court.  In a criminal trial, as the state is the prosecuting party and the police is 

also an agency of the state, it is important that the judiciary is unchained of all 

suspicion of executive influence and control, direct or indirect. The whole 

burden of fair and impartial trial thus rests on the shoulders of the judiciary in 

India.  

 5. The primary principle is that no man shall be judge in his own cause.  

Section 479 of the Criminal Procedure Code, prohibits trial of a case by a judge 

or magistrate in which he is a party or otherwise personally interested.  This 
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disqualification can be removed by obtaining the permission of the appellate 

court.  

 6. Shyam Singh Vs. State of Rajasthan reported in 1973 Crl. LJ 

441, 443 (Raj), the court observed that the question is not whether a bias has 

actually affected the judgment.  The real test is whether there exists a 

circumstance according to which a litigant could reasonably apprehend that a 

bias attributable to a judicial officer must have operated against him in the 

final decision of the case.  

PRESUMPTION OF INNOCENCE 

 7. Every criminal trial begins with the presumption of innocence in 

favour of the accused.  The burden of proving the guilt of the accused is upon 

the prosecution and unless it relieves itself of that burden, the courts cannot 

record a finding of the guilt of the accused.  This presumption is seen to flow 

from the Latin legal principle ei incumbit probatio qui dicit, non qui negat, that 

is, the burden of proof rests on who asserts, not on who denies.  The 

presumption of innocence must, in addition, be maintained not only during a 

criminal trial vis a vis the defendant, but also in relation to a suspect or 

accused throughout the pre-trial phase.   

 8. State of U.P. Vs. Naresh and Ors reported in (2001) 4 SCC 324, 

the Supreme Court observed “every accused is assumed to be innocent unless 

his guilt is proved.  The presumption of innocence is a human right subject to 

the statutory exceptions.  The said principle forms the basis of criminal 

jurisprudence in India.” 
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PROHIBITION ON DOUBLE JEOPARDY 

 9. The concept of double jeopardy is based on the doctrine of 'autrefois 

acquit' and 'autrefois convict' which mean that if a person is tried and 

acquitted or convicted of an offence he cannot be tried again for the same 

offence or on the same facts for any other offence.  This clause embodies the 

common law rule of nemo debet vis vexari which means that no man should be 

put twice in peril for the same offence.  

 Section 300 of the Code of Criminal Procedure provides that persons 

once convicted or acquitted not to be tried for the same offence or on the same 

facts for any other offence.  Plea of double jeopardy is not applicable in case the 

proceedings for which the accused is being tried are distinct and separate from 

the offence for which the accused has already been tried and convicted.   

 In Kolla Veera Raghav Rao Vs. Gorantla Venkateswara Rao 

reported in (2011) 2 SCC 703, the Supreme Court differentiated between 

Section 300(1) of Cr.P.C and article 20(2) of the Constitution.  While, Article 

20(2) of the Constitution only states that 'no one can be prosecuted and 

punished for the same offence more than once',  Section 300(1) of Cr.P.C states 

that no one can be tried and convicted for the same offence or even for a 

different offence but on the same facts.  Therefore, the second prosecution 

would be barred by Section 300(1) of Cr.P.C. 

KNOWLEDGE OF THE ACCUSATION 

 10. Fair Trial requires that the accused person is given adequate 

opportunity to defend himself.  But, this opportunity will have no meaning if 
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the accused person is not informed of the accusation against him.  The 

Criminal Procedure Code therefore provides in Section 228, 240, 246, 251 in 

plain words that when an accused person is brought before the Court for trial, 

the particulars of the offence of which he is accused shall be stated to him.  

In the determination of any criminal charge against him/her everyone 

shall be entitled, in full equality “to be informed promptly and in detail in a 

language which he understands of the nature and cause of the charge against 

him.  This duty to inform relates to an exact legal description of the offense 

(“nature”) and of the facts underlying it.   

The information must also be provided to the accused in a language 

which s/he understands, meaning that translation is mandated and that its 

form, oral or written, will depend on the manner in which the “charge” is 

initially conveyed.  An indictment must, obviously, be translated in writing.  

 In case of serious offences, the court is required to frame in writing a 

formal charge and then read and explain the charge to the accused person.  A 

charge is not an accusation in abstract, but a concrete accusation of an offence 

alleged to have been committed by a person.  The right to have precise and 

specific accusation is contained in section 211 Cr.P.C.  

 In the determination of any criminal charge against him or her everyone 

is entitled “To have adequate time and facilities for the preparation of his 

defense and to communicate with counsel of his own choosing”. The right to 

adequate time and facilities for the preparation of a defense applies not only to 

the defendant but to his or her defense counsel as well.   
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RIGHT TO OPEN TRIAL 

 11. Fair Trial also requires public hearing in an open court.  The right to 

a public hearing means that the hearing should as a rule is conducted orally 

and publicly, without a specific request by the parties to that effect.  

 Section 327 of the Criminal Procedure Code makes provision for open 

courts for public hearing but it also gives discretion to the Presiding judge or 

magistrate that if he thinks fit, he can deny the access of the public generally 

or any particular person to the court during disclosure of indecent matter or 

when there is likelihood of a disturbance or for any other reasonable cause.  

 In the case of Naresh Sridhar Mirajkar Vs. State of Maharashtra 

reported in AIR 1967 SC 1 , the apex court observed that the right to open 

trial must not be denied except in exceptional circumstances. High Court has 

inherent jurisdiction to hold trials or part of a trial in camera or to prohibit 

publication of a part of its proceedings.   

RIGHT TO FREE LEGAL AID  

 12. The requirement of fair trial involves two things: a) an opportunity to 

the accused to secure a counsel of his own choice, and b) the duty of the state 

to provide a counsel to the accused in certain cases.  The Law Commission of 

India in its 14th Report has mentioned that free legal aid to persons of limited 

means is a service which a Welfare State owes to it citizens.  

  The right to be defended by a legal practitioner, flowing from Article 

22(1) of the Constitution has further been fortified by the introduction of the 

Directive Principles of State Policy embodied  in Article 39 A of the Constitution 
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by the 42nd Amendment Act of 1976 and enactment of sub-section 1 of Section 

304 of the Code of Criminal Procedure.  Legal assistance to a poor person 

facing trial whose life and personal liberty is in jeopardy is mandated not only 

by the Constitution and the Code of Criminal Procedure but also by 

International Covenants and Human Rights Declarations.   

 Every person, therefore, has a right to a fair trial by a competent court in 

the spirit of the right to life and personal liberty.  The object and purpose of 

providing competent legal aid to undefended and unrepresented accused 

persons are to see that the accused gets free and fair, just and reasonable trial 

of charge in a criminal case.  

 

 In Khatri Vs. State of Bihar reported in (1981) 2 SCC 493, the court 

held that the accused is entitled to free legal services not only at the stage of 

trial but also when first produced before the Magistrate and also when 

remanded.  

SPEEDY TRIAL 

 13. Speedy trial is necessary to gain the confidence of the public in 

judiciary.  Delayed justice leads to unnecessary harassment.   

 Sec.309(1) provides “in every inquiry or trial, the proceedings shall be 

held as expeditiously as possible, and in particular, when the examination of 

witnesses has once begun, the same shall be continued from day to day until 

all the witnesses in attendance have been examined, unless the Court finds the 

adjournment of the same beyond the following day to be necessary for reasons 
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to be recorded.  

 The primary interest of the Criminal Justice system is to entrance 

society’s rights to sanction activities harmful to the public order and thereby 

punish offenders to prevent future misconducts.  The Supreme Court in several 

decision held that the expression “procedure established by law” in Article 21 

envisages an expeditious procedure.  Therefore, a procedure in which the trial 

was unduly delayed for no fault of the petitioner was held to be an anti-thesis 

of an expeditious procedure, termed as a blatant dilatory procedure, shocks 

judicial conscience and casts a very sad reflection on the judicial system (see 

Sada Shiv Manohar Parkar Vs. State of Maharashtra, 1998 Crl. LJ 3755).  The 

right to speedy criminal trial is one of the most valuable fundamental rights 

guaranteed to a citizen under the Constitution, which right is integral part of 

right to life and liberty guaranteed under Article 21.  

PROTECTION AGAINST ILLEGAL ARREST 

 14. Section 50 provides that any person arrested without warrant shall 

immediately be informed of the grounds of his arrest.  The duty of the police 

when they arrest without warrant is to be quick to see the possibility of crime, 

but they ought to be anxious to avoid mistaking the innocent for the guilty.   

 In Pranab Chatterjee Vs. State of Bihar reported in (1970) 3 SCC 

926, the court held that Section 50 is mandatory.  If particulars of offence are 

not communicated to an arrested person, his arrest and detention are illegal.  

The grounds can be communicated orally or even impliedly by conduct.  

PROCEEDINGS IN THE PRESENCE OF THE ACCUSED 
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 15. For the conduct of a fair trial, it is necessary that all proceedings 

related to the case should take place in the presence of the accused or his 

counsel.  The underlying principle behind this is that in a criminal trial the 

court should not proceed ex parte against the accused person.   

 The Courts should insist upon the appearance of the accused only when 

it is in his interest to appear or when the court feels that his presence is 

necessary for effective disposal of the case.  Court should see that undue 

harassment is not caused to the accused appearing before them.  Section 273 

of the Criminal Procedure Code provides that all evidence taken in the course 

of the trial shall be taken in the presence of the accused or if the personal 

attendance of the accused is dispensed with then the evidence shall be taken in 

the presence of his pleader.  

RIGHT TO BAIL 

 16. By virtue of Section 436 the accused can claim bail as a matter of 

right in cases which have been shown as bailable offences in the First schedule 

to the Code.  Bail is basically release from restraint, more particularly, release 

from custody of the Police.  An order of bail gives back to the accused freedom 

of his movement on condition that he will appear to take his trial.   

 But bail under Section 389(1) after conviction is not a matter of right 

whether the offence is bailable or non-bailable reported in Shambhu Vs. 

State, AIR 1956 AII 633. 

POST TRIAL RIGHTS 

 17. Article 20(1) explains that a person can be convicted of an offence 
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only if that act is made punishable by a law in force.  It gives constitutional 

recognition to the rule that no one can be convicted except for the violation of a 

law in force.  

 

RIGHT AGAINST SELF INCRIMINATION 

 In the determination of any criminal charge against him/her, everyone is 

entitled “Not to be compelled to testify against himself or to confess guilt”. 

 Clause (3) of Article 20 provides: “No person accused of any offence shall 

be compelled to be a witness against himself.  “This clause is based on the 

maxim nemo tenetur prodere accusare seipsum, which means that 'no man is 

bound to accuse himself. 

RIGHT TO FILE APPEAL 

 “Everyone convicted of a crime shall have the right to his conviction and 

sentence being reviewed by a higher tribunal according to law”. 

 18. Section 389(1) of Cr.P.C empowers the appellate court to suspend 

execution of sentence, or when the convicted person in confinement, to grant 

bail pending any appeal to it. Court need not give notice to the public 

prosecutor before suspending sentence or releasing on bail.  Existence of an 

appeal is a condition precedent for granting bail.  Bail to a convicted person is 

not a matter of right irrespective of whether the offence is bailable or non-

bailable and should be allowed only when after reading the judgment and 

hearing the accused it is considered justified.  

THE RIGHT TO COMPENSATION FOR MISCARRIAGE OF JUSTICE 
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 “When a person has by a final decision been convicted of a criminal 

offence and when subsequently his conviction has been reversed or he has 

been pardoned on the ground that a new or newly discovered fact shows 

conclusively that there has been a miscarriage of justice, the person who has 

suffered punishment as a result of such conviction shall be compensated 

according to law, unless it is proved that the non-disclosure of the unknown 

fact in time is wholly or partly attribute to him.”   

CONCLUSION 

 The judge is not to draw any inferences against the accused from the fact 

that he has been charged with a crime.   He must decide the case solely on the 

evidence presented during the trial.  It is well settled that while dealing with a 

judgment of acquittal, an appellate court must consider the entire evidence on 

record so as to arrive at a finding as to whether the views of the trial court were 

perverse or otherwise unsustainable.   

 “Equality, Justice and Liberty” is the trinity of fair trial recognized in the 

administration of justice of India where the affluent and the “lowly and lost” 

have the equality of access to justice in the administration of justice in general 

and the criminal justice system in particular.  This fundamental principle of 

fair trial is the backdrop of the International Covenants, and enjoined in the 

Constitution of India as well as the criminal laws devising the criminal justice 

system of India.   
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FAIR TRIAL 

By 
Sri G. Vallabha Naidu,  

XI-Addl. District Judge, 
Gudivada. 
 

INTRODUCTORY:- 
 
         A trial primarily aimed at ascertaining truth has to be fair to all 

concerned which includes the accused, the victims and society at large. Each 

person has a right to be dealt with fairly in a criminal trial. Denial of a fair trial 

is as much injustice to the accused as it is to the victim and society. An 

accused has a right to fair trial. Under our Constitution as also the 

international treaties and conventions, the right to get a fair trial is a basic 

fundamental/human right1. He has a right to defend himself as a part of his 

human as also fundamental right as enshrined under Article 21 of the 

Constitution of India.  The right to defend oneself and for that purpose to 

adduce evidence is recognized by the Parliament in terms of sub-section (2) of 

Section 243  of the Code of Criminal Procedure,1973. "Fair trial" includes fair 

and proper opportunities allowed by law to prove the innocence. Adducing 

evidence in support of the defence is a valuable right. In a criminal case, denial 

of that right means denial of fair trial. This issue now stands concluded by 

decision of Ho’nble Apex Court in Kalyani Baskar (Mrs.) v. M.S. Sampoornam 

(Mrs.) [(2007) 2 SCC 258].  

 

1. GENERAL PRINCIPLES OF FAIR TRIAL:- The system adopted by the 

Criminal Procedure Code, 1973 is the adversary system based on the 

accusatorial method. As was well-said on 14th March,1785 letter from 

Benjamin Franklin to Benjamin Vaughan, it is better that ten guillty escape 

than one innocent suffers. Maxims: ‘Justice hurried is justice buried' but 

there is another maxim “justice delayed is justice denied." Quick and 
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prompt trial of criminal offences is the need of the hour to repose faith of the 

people in judiciary. For this purpose the constitutional guarantee of speedy 

trial is an important safeguard. The right to speedy trial is implicit in Art. 

21   of the Constitution of India. See: Shiv Kumar Yadav vs State, Date of 

Decision: 04th March, 2015, CRL .M.C.725/2015 & Crl. MA 2765/2015. There 

is another maxim, Audi alteram partem which says that no one should be 

condemned unheard.  

As was observed in Rabindra Kumar Dey vs State Of Orissa : 1977 AIR 

170, 1977 SCR (1) 439, (Also see: Jaikrishnadas Manohardas Desai and Anr. v. 

State of Bombay, [1960] 3 S.C.R. 319. 324 ), three principles of criminal 

jurisprudence which are well settled are as under: 

(i) that the onus ties affirmatively on the prosecution to prove its case beyond 

reasonable doubt and it cannot derive any benefit from weak-ness or falsity of 

the defence version while proving its case; 

(ii) that in a criminal trial the accused must be presumed to be innocent until 

he is proved to be guilty; and 

(iii) that the onus of the prosecution never shifts. 

Accused is presumed to be innocent: 

In State of U.P. v. Naresh and Ors.,[ (2001) 4 SCC 324] the Supreme 

Court observed “every accused is presumed to be innocent unless his guilt is 

proved. The presumption of innocence is a human right subject to the 

statutory exceptions. The said principle forms the basis of criminal 

jurisprudence in India.” 

Impartial Judicial Officers: 

As was held in  Shyam Singh v. State of Rajasthan., 1973 Cri LJ 441, 

443, (Raj.), the question is not whether a bias has actually affected the 

judgement. The real test is whether there exists a circumstance according to 
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which a litigant could reasonably apprehend that a bias attributable to a 

judicial officer must have operated against him in the final decision of the case. 

 

A person is tried and acquitted or convicted of an offence he cannot be 

tried again (Autrefois Acquit and Autrefois Convict): 

If a person is tried and acquitted or convicted of an offence he cannot be 

tried again for the same offence or on the same facts for any other offence. This 

doctrine has been substantially incorporated in the article 20(2) of the 

Constitution and is also embodied in section 300 of the Cr. P.C. The concepts 

of double jeopardy and the right against self incrimination have also been 

examined  in the light of recent case laws such as Selvi v State of Karnataka, 

where the Hon’ble Apex Court concluded that a Narco analysis test violates this 

right.  

In Kolla Veera Raghav Rao vs Gorantla Venkateswara Rao.,  (2011) 2 

SCC 703,  the Hon’ble Apex Court held that Section 300(1) of Cr.P.C. is wider 

than Article 20(2) of the Constitution. While, Article 20(2) of the Constitution 

only states that ‘no one can be prosecuted and punished for the same offence 

more than once’, Section 300 (1) of Cr.P.C. states that no one can be tried and 

convicted for the same offence or even for a different offence but on the same 

facts. 

 In Hussainara Khatoon v State of Bihar, it was held that a speedy trial is 

an essential ingredient of fair trial procedure and it is the constitutional 

obligation of the State to set up a procedure that would ensure the same.  

 In Zahira Habibullah Sheikh and ors v. State of Gujarat and ors.,  (2006) 

3 SCC 374 at 395,  the  Hon’ble  Apex Court observed that “each one has an 

inbuilt right to be dealt with fairly in a criminal trial. Denial of a fair trial is as 

much injustice to the accused as it is to the victim and to society.  

  



16 

 

 

GENERAL PRINCIPLES OF FAIR TRIAL 
        By 

        Sri V. Sriramachandra Murthy, 
        District Judge/Chairman, 

        A.P Co-operative Tribunal, 
        Vijayawada. 
   

                 Free and Fair Trial is sine qua non of Article 21 of the Constitution of 

India. The principles of rule of law and due process are closely linked with 

human rights protection.  Such rights can be protected effectively when a citizen 

has recourse to the courts of law. During inquiry in such cases the courts have 

to follow the Principles of Natural Justice.  Natural Justice is not a question of 

acting or being required to act judicially, but of being required to act fairly.  

 The principles of Natural Justice basically are of two kinds :  

i) no one should be condemned unheard (audi alteram partem), 

ii) no one should be a judge in his cause (memo debit esse dudex in propria 

causa). 

 

 The concept of fair trial entails familiar triangulation of interests of the 

accused, the victim and the society and it is the community that acts through 

the state and prosecuting agencies.  Interests of society is not to be treated 

completely with disdain and as persona non grata.    

 

 The trial of a case is primarily aimed at ascertaining  truth has to be fair to 

all concerned.  There can be no analytical,  comprehensive or exhaustive 

definition of the concept of a fair trial, and it may have to be determined in 

seemingly infinite variety of actual situations with the ultimate object in mind 

viz., whether something that was done or said either before or at the trial 

deprived the quality of fairness to a degree where a miscarriage of justice has 

resulted. 

 

 The fair trial for a criminal offence consists not only in technical observance 

of the frame and forms of law, but also in recognition and  just application of its 

principles in substance, to find out the truth and prevent miscarriage of justice. 

  

  As per Article 20 of Constitution of India  that 'No person shall be 

convicted of any offence except for violation of the law in force at the time of the 

commission of the act charged as an offence, not be subjected to a penalty greater 

than that which might have been inflicted under the  law in force at the time of 

the commission of the offence. 
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 Art. 20(2) deals with 'Double Jeopardy'. No person shall be prosecuted and 

punished for the same offence more than once.  

 Art. 20(3) further says  that 'No person accused of any offence shall be 

compelled to be witness against himself.' 

 

 Art. 21 provides that 'No person shall be deprived of his life or personal 

liberty except  according to procedure established by law.' 

 Art. 22(1) 'No person who is arrested shall be detained in custody without 

being informed, as soon as may be, of the grounds for such arrest nor shall he, be, 

denied the right to consult, and to be defended by a legal practitioner of his 

choice.' 

 

 Art.22 (2) directs that 'Every person who is arrested and detained in custody 

shall be produced before the nearest Magistrate within a period of 24 of hours of 

such arrest excluding the time necessary for the journey'. 

            These  Articles are incorporated in Chapter III of the Constitution of 

India dealing with the Fundamental Rights guaranteed to the persons in India. 

Provisions of Criminal Procedure Code, Indian Penal Code, Evidence Act must be 

in consonance with these Articles. 

 

 The procedure laid down in Cr.P.C. and Evidence Act have got to be 

followed while dealing with offences under Excise Act, Food Adulteration Act etc., 

unless otherwise barred specifically.  

 

 The power of the Court under Section 165 of the Evidence Act is in a way 

complementary to its power under Section 311 of the Code. The section consists 

of two parts i.e. 

(i) giving a discretion to the Court to examine the witness at any stage and 

(ii) the mandatory portion which  compels the Court to examine a witness if his 

evidence appears to be essential to the just decision of  the Court. 

         

          Though the discretion given to the Court is very wide, the very width 

requires a corresponding caution.   

 

 As a principle of Fair Trial, the Accused should be provided free legal 

assistance at the cost of the state.  It is a fundamental right.  Failure to provide 

such assistance vitiates the trial. He shall also be entitled for all copies of 

documents filed in the case.  At the time of framing charge it should be 

explained in the  language  known to him. The witnesses are to be examined in 

his presence or in the presence of his pleader. He should be given an opportunity 
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to cross examine those witnesses.  If the evidence is recorded other than the 

language known to him, it should be explained in the language known to him.   

 

   It is not the  accused alone  must be fairly dealt with, but also  the  

society at large includes, the victims or their family members and relatives must 

also dealt with Fairly. Each one has  an inbuilt right to be dealt with fairly in a 

criminal trial.  Denial of fair trial is as much injustice to the accused as is to the 

victim and the society.   

  

  Fair trial obviously would mean a trial before an impartial judge, a fair 

prosecutor and an atmosphere of judicial calm.  It is a Team work and every 

member in the team should play their respective role  sincerely, honestly, fairly 

by following the established procedure of law and their common goal should be  

to discovery, vindication and establishment of truth.   

 

  There should not be any bias or prejudice for or against the accused, 

the witness, or the cause which is being tried is eliminated.  If the witnesses get 

threatened or are  forced to give false evidence or induced, that also would not 

result in a fair trial.  The failure to hear material witness is certainly denial of 

fair trial. The example is the BEST BAKERY CASE. 

 

 In that  case, according to the Appellant  there was no fair trial and the 

entire effort during trial and at all relevant times before also was to see that the 

accused persons got acquitted.  When the investigating agency helps the 

accused, the witnesses are threatened to depose falsely and prosecutor acts in a 

manner as if he was defending the accused, and the Court was acting merely as 

an onlooker and there is no fair trial at all, justice becomes the victim. 

  

   Another principle of Fair Trial is innocence of accused. In every criminal 

trial begins with the presumption of innocence in favor of the accused; and 

provisions of the Code are so framed that a criminal trial should begin with and 

be throughout governed by this essential presumption. The entire Burden of 

proof of proving the allegations are on the Prosecution.  The accused cannot be 

called upon to prove negative.  

           

   A criminal trial must never be so conducted by the prosecution as would 

lead to the conviction of an innocent person; similarly the progress of a criminal 

trial must not be obstructed by the accused to lead to the acquittal of a really 

guilty offender.  
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  The fate of the proceedings cannot always be left entirely in the hands of 

the parties, because crimes being public wrongs in breach and violation of public 

rights and duties, which effect the whole community as a community and 

harmful to the society in general. 

 

  Courts have always been considered to have an over-riding duty to 

maintain public confidence in the administration of justice, often referred to as 

the duty to vindicate and uphold the 'majesty of the law'. Due administration of 

justice has always been viewed as a continuous   process, not confined to 

determination of the particular case, protecting its ability to function  as a court 

of Law in the future as in the case before it. 

  

  If the criminal court is to be an effective  instrument in dispensing 

justice, the Presiding judge must cease to be a spectator and a mere recording 

machine by becoming a participant in the trial evincing intelligence, active 

interest and elicit all relevant materials necessary for reaching the correct 

conclusion, to find  out the truth, and administer justice with fairness and 

impartiality  both to the parties and to the community it serves.  

 

  While administering justice the courts cannot turn a blind eye to vexatious 

or oppressive conduct that has occurred in relation to proceeding, even if a fair 

trial is still possible, except at the risk of undermining the fair name and 

standing of the judges as impartial and independent adjudicators. 

 

 Right from the inception of the judicial system it has been accepted that 

discovery, vindication and establishment of truth are the main purposes 

underlying existence of Courts of justice.  The operating principles for a fair trial 

permeate the common law in both civil and criminal contexts.  Application of 

these principles involve a delicate judicial balancing of competing interests in a 

criminal trial, the interests of  the accused and the public and to a great extent 

that of the victim have to be weighed not losing sight of the public interest 

involved in the prosecution of persons who commit offences. 

 

  The Apex court, while dealing with the claims for the transfer of a case 

under  Section  406  of the Code from one State to another  in    Mrs.  Maneka  

Sanjay Gandhi and  another  v. Ms. Rani Jethmalani (1979 (4) SCC  167), 

emphasized the necessity to ensure fair trial, observing  as : 

 

  “Assurance of a fair trial is the first imperative of the dispensation   of 

justice and the central criterion for the court to consider when a motion for transfer 
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is made  is not the hypersensitivity  or relative  convenience of a party or easy 

availability of legal services or like mini-grievances.  Something more substantial, 

more compelling, more imperilling, from the point of view of public justice and its 

attendant environment, is necessitous if the Court is to exercise its  power of 

transfer.  This is the cardinal principle although the circumstances may be myriad 

and vary from case to case.  We have  to test the petitioner's grounds on this 

touchstone bearing in mind  to harass the parties and from that angle the court 

may weigh the  circumstances.   A more serious ground which disturbs us in more 

 ways than one is the alleged absence of congenial atmosphere for a fair and 

impartial trial.  It is becoming a frequent phenomenon in  our country that 

court proceedings are being disturbed by rude  hoodlums and unruly crowds, 

jostling, jeering or cheering and  disrupting the judicial hearing with menaces, 

noises and worse.   This tendency of toughs and street roughs to violate the 

serenity of court is obstructive of the course of justice and must surely be stamped 

out.  

 

    Likewise, the safety of the person of an accused or complainant is an 

essential condition for participation in a trial and  where that is put in peril by 

commotion, tumult or threat on account  of pathological conditions prevalent in 

a particular venue, the  request for a transfer may not be dismissed summarily.  

It causes  disquiet and concern to a court of justice if a person seeking justice 

 isunable to appear, present one's case, bring one's witnesses or  adduce 

evidence.  Indeed, it is the duty of the court to assure propitious conditions which 

conduce to comparative tranquility at the trial.  Turbulent conditions putting the 

accused's life in danger  or creating chaos inside the court hall may jettison public 

justice. If this vice is peculiar to a particular place and  is  persistent the transfer of 

the case from that place may become necessary.   

 

 Likewise, if there is general consternation or atmosphere of tension or raging 

masses of people in the entire region taking sides and polluting  the climate, 

vitiating the necessary neutrality to hold detached judicial  trial, the situation may 

be said to have deteriorated to such an extent as to warrant transfer.  

         

  

              It is further observed:   that good grounds for transfer  are to be made out 

because of the bitterness of local communal feeling and the tenseness of the 

atmosphere there.  Public confidence in the fairness of a trial held in such an 

atmosphere would be seriously undermined, particularly among reasonable 

Christians all over India not because the Judge was unfair or biased but because 

the machinery of justice is not geared to work in the midst of such conditions.  The 
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calm detached atmosphere of a fair and impartial judicial trial would be wanting , 

and even if justice were done it would not be 'seen to be done'. 

  Perhaps, there was some rough weather but is subsided, and it was a 

storm in the tea cup or transient tension to exaggerate which is unwarranted.  The 

mere word of an interested party is insufficient to convince us that she is in 

jeopardy or the court may not be able to conduct the case under conditions of 

detachment, neutrality or uninterrupted progress. We are disinclined to stampede 

ourselves into conceding a transfer of the case on this score, as things stand now.

  

    

  In a decision reported in between Nahar Singh Yadav & Anr., v. Union of 

India & Ors., this case is popularly known as 'the Ghajiabad P.F. Scam' , the 

accused withdrew 6 crores from the District Treasury as G.P.F. withdrawals, 

creating fake/forged documents. Charge sheet was filed against 6 former District 

Judges, out of them 3 are elevated to as judges of Allahabad HighCourt, 48 are 

employees of District Court, Ghajiabad.  In view of the same it was moved for 

transfer of the case to a neutral venue. The Apex Court  held that the 

apprehension expressed by the CBI that the Trial of the case at Ghaziabad may 

not be fair, resulting in miscarriage of justice, is misplaced and cannot be 

accepted.  We are unable to draw any inference of a reasonable apprehension of 

bias nor do we think that an apprehension based on a bald allegation that since 

the trial judge and some of the named accused had been close associates at 

some point of time and that some of the witnesses are judicial officers, the trial 

at Ghaziabad would be biased and not fair, undermining the confidence of the 

public in the system.  While it is true that judges are human beings, not 

automatons but it is imperative for a judicial officer, in whatever capacity he may 

be functioning , that he must act with the belief that he is not to be guided by 

any factor other than to ensure that he shall render a free and fair decision, 

which according to his conscience is the right one on the basis of materials 

placed before him. There is no exception to this imperative. Therefore, we are not 

disposed to believe that either the witnesses or the Special Judge will get 

influenced in favor of the accused merely because some of them happen to be 

their former colleagues. 

 

 In Himanshu Singh Sabharwal Vs. State of M.P. and others, the Apex 

Court while dealing with a Transfer Petition (CRL.) No. 175/2007 (With Writ 

Petition (Crl.) No. 173 of 2006) held that : 

 Witnesses are the eyes and ears of justice. If the witness himself is 

incapacitated from acting as eyes and ears of justice, the trial gets putrefied and 

paralyzed,  and it no longer can constitute a fair trial.  The incapacitation may be 
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due to several factors like the witness being not in a position for reasons beyond 

control to speak the truth in the court or due to negligence or ignorance or some 

corrupt collusion. 

   Time has become ripe to act on account of numerous experiences faced 

by courts on account of frequent turning of witnesses as hostile, either due to 

threats, coercion lures and monetary considerations at the instance of those in 

power, their henchmen and hirelings, political clouts and patronage and 

innumerable other corrupt practices ingenuously adopted to smoother and stifle 

truth and realities coming out to surface rendering truth and justice, to become 

ultimate casualties.  

 

  Broader public and societal interests require that the victims of the crime 

who are not ordinarily parties to prosecution and the interests of State 

represented by their prosecuting agencies do not suffer even in slow process but 

irreversibly and irretrievably, which, if allowed would undermine and destroy 

public confidence in the administration of justice, which may ultimately pave 

way for anarchy, oppression and injustice resulting in complete breakdown and 

collapse of the edifice of rule of law, enshrined and jealously guarded and 

protected by the Constitution.  There comes the need or protecting the witness.   

 

   Time has come when serious and undiluted thoughts are to be bestowed 

for protecting witnesses so that ultimate truth is presented before the Court and 

justice triumphs and the trial is not reduced to mockery.  

 

  The State  has a definite role to play in protecting the witnesses, to start 

with at least in sensitive cases involving those in power, who has political 

patronage and could wield muscle and money power, to avert trial getting tainted 

and derailed and truth becoming a casualty.  As a protector of its citizens it has 

to ensure that during a trial in Court the witness could safely depose truth 

without any fear of being haunted by those against whom he has deposed.  Some 

Legislative enactments like the Terrorist and Disruptive Activities (Prevention) 

Act, 1987 (in short the TADA Act') have taken note of the reluctance shown by 

witnesses to depose against dangerous criminals-terrorists.  In a milder form 

also the reluctance and the hesitation of  witnesses to depose against people 

with muscle power or political power has become the order of the day.  

 

  If ultimately truth is to be arrived at, the eyes and ears of justice have to 

be protected so that the interests of justice do not get incapacitated in the sense 

of making the proceedings before Courts mere mock trials as are usually seen in 

movies. 
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 Legislative measures to emphasize prohibition against tampering with 

witness, victim or informant have become the imminent and inevitable need of 

the day. 

          

 Conducts which illegitimately affect the presentation of evidence in 

proceedings before the Courts have to be seriously and sternly dealt with. There 

should  not be any undue anxiety to only protect the interest of the accused.  On 

the contrary, the efforts should be to ensure fair trial where the accused and the 

prosecution both get a fair deal.  Public interest in the proper administration of 

justice must be given as much importance if not more, as the interests of the 

individual accused.  

 In this, courts have a vital role to play.  The Courts have to play a 

participatory role in trial.  They are not expected to be tape recorders to record 

whatever is being stated by the witnesses. Sec.311 Cr.P,C. And Sec. 165 of the 

Evidence Act confer vast and wide powers on Presiding Officers of Court to elicit 

all necessary materials by playing an active role in the evidence collecting 

process.  They have to monitor the proceedings in aid of justice in a manner  

that something, which is not relevant is not unnecessarily brought into record.  

 

    Even if the prosecutor is remiss in some ways, it can control the 

proceedings effectively so that ultimate objective i.e., truth is arrived at.  This 

becomes more necessary where the Court has reasons to believe that the 

prosecuting agency or the prosecutor is not acting in the requisite manner.  The 

Court cannot afford to be wishfully or pretend to be blissfully ignorant or 

oblivious to such serious pitfalls or dereliction of duty on the part of the 

prosecuting agency.  The prosecutor who does not act fairly and acts more like a 

counsel for the defence is a liability to the fair judicial system, and Courts could 

not also play into the hands of such prosecuting agency showing indifference or 

adopting an attitude of total aloofness.     

  



24 

 

 

GENERAL PRINCIPLES OF FAIR TRIAL 

By 
           Smt M. Madhuri, 

                VII-Addl. Senior Civil Judge,  
        Vijayawada. 

I) INTRODUCTION: 

 India is signatory to the International covenants such as “International 

Covenant on Civil and Political Rights and also Universal declaration of 

Human rights, 1948”.  The said International Covenants guarantee to the 

citizens of signatory nations to the said covenants various rights such as 

presumption of innocence etc.  These salutary features of the International 

Convenants and Universal declaration of Human Rights are embodied into our 

constitutional scheme under various Articles viz. Artl. 14, 20, 21, 22 and 39-A, 

which deal with Fair Trial. Fair Trial is rule of law and heart of Criminal 

Jurisprudence of all modern civilized nations.  Denial of fair trial is 

crucification of human rights.   

II) WHAT IS TRIAL:- 

 The word Trial is not defined anywhere in Criminal Procedure Code.  A 

Criminal trial is a judicial examination of the facts in the case process in the 

discovering truth to decide the facts in issues to arrive at a just decision of the 

controlling question being the guilt or innocence of the accused.   

FAIR TRIAL: 

India adopted a criminal justice system known as adversarial criminal 

justice system.  The prime aim of system is to give fair trial to the citizens. Fair 

trial obviously would mean 

1) a trial before an impartial judge,  
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2) a fair prosecutor and  
3) an atmosphere of judicial calm.   

 
 A fair trial means a trial in which bias or prejudice for or against the 

accused, the witness, or the cause which is being tried is eliminated.  

 In a criminal case the fate of the proceedings cannot always by left 

entirely in the hands of the parties, crime being public wrong in breach and 

violation of public rights and duties, which affects the whole community as a 

community and is harmful to society in general.  The courts have always been 

considered to have an overriding duty to maintain public confidence in the 

administration of justice-often referred to as the duty to vindicate and uphold 

the “Majesty of the Law”.   

 The court administering criminal justice cannot turn a blind eye to 

vexatious or oppressive conduct that has occurred in relation to 

proceedings, even if a fair trial is still possible, except at the risk of 

undermining the fair name and standing of the judges as impartial and 

independent adjudicators.  The Principles of rule of law and due process are 

closely linked with human rights protection.  Such rights can be protected 

effectively when a citizen has recourse to the courts of law.  It has to be 

unmistakably understood that a trial which is primarily aimed at ascertaining 

the truth has to be fair to all concerned.  There can be no analytical, all 

comprehensive or exhaustive definition of the concept of a fair trial, and it may 

have to be determined in seemingly infinite variety of actual situations with the 

ultimate object in mind viz. whether something that was done or said either 

before or at the trial deprived the quality of fairness to a degree where a 
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miscarriage of justice has resulted.   

 It will not be correct to say that it is only the accused who must be 

fairly dealt with. That would be turning a Nelson’s eye to the needs of society 

at large and the victims or their family members and relatives.  Each one has 

an inbuilt right to be dealt with fairly in a criminal trial.  If the witnesses get 

threatened or are forced to give false evidence that also would not result in 

a fair trial.  The failure to hear material witnesses is certainly denial of fair 

trial.   

III) THE SALIENT PRINCIPLES OF THE FAIR TRIAL:  

 The principle of Fair Trial is deep rooted in Article 21 of the Indian 

Constitution, which declares that no person shall be deprived of his “life” or 

“Personal liberty” except according to the procedure established by law.  The 

golden principles of fair trial is:- 

1) In Adversarial system:- 

In adversarial system responsibility for the production of evidence is 

placed on the prosecution with the judge acting as a neutral referee.  In this 

system of criminal trial assumes that the state, on one hand, by 

investigating agencies and the Government counsels will prosecute the 

wrongdoer, on the other hand, the person charged will also take the 

recourse of best counsels to challenge and counter the evidence of the 

prosecution.  

2) PRESUMPTION OF INNOCENCE: 

 The cordinal principles of Criminal jurisprudence is presumption of 
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innocence of the accused.  The burden of proving the guilt of the accused 

beyond all reasonable doubt is upon the prosecution and unless it relieves 

itself of that burden, the court cannot record finding of the guilt of the accused.  

This presumption is seen to flow from the Latin Legal Principle i.e. incumbit 

probation qui dicit, non qui negat, means the burden of proof rests on 

who asserts, not on who denies.  It is basic right of the accused person and 

human right as laid down in Narendra Singh Vs. State of Madhya Pradesh, 

Reported in 2004 Crl.L.J. 2842 and State of U.P.  Vs. Naresh and others, 

Reported in 2001 (4) SCC 324, wherein the Supreme Court observed that 

“Every accused is presumed to be innocent unless his guilt is 

proved.  The presumption of innocence is a human right subject 

to the statutory exceptions.  The said principles form the basis 

of criminal jurisprudence in India.” 

 

 and another decision in Baijnath and others Vs. State of Madhya Pradesh, 

Reported in 2016 Law Suit (SC) 1089, a Two Judge Bench of the Supreme 

Court held that 

  One of the essential ingredients of dowry death under Section 304-B 

of the Indian Penal Code is that the accused must have subjected the 

woman to cruelty in connection with the demand for dowry soon 

before her death and that this ingredient has to be proved by the 

prosecution beyond reasonable doubt and only then the court will 

presume that the accused has committed the offence of dowry death 
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under Section 113-B of the Indian Evidence Act.  

 
If an  innocent person is convicted the consequences are so serious that its 

reverberation are felt throughout the civilian society. It is only to ensure that 

the court does not wrongly convict an innocent person an accused is presumed 

to be innocent until proven guilty.     

 At no stage of the trial of a case an accused, the accused is called upon 

to disprove his innocence.   

3) PROHIBITION AGAINST SELF ICRIMINATION:- 

 The accused has right to remain silent. Article 20 (3) of Indian 

Constitution provides that no person accused of any offence shall be 

compelled to be a witness against himself.  

 To attract the protection of Article 20 (3) it must be shown that the 

accused was compelled to make the statement likely to be incriminative of 

himself.  Compulsion means duress which includes threatening, beating or 

imprisoning of the wife, parent or child of a person.  Thus where the accused 

makes a confession without any inducement, threat or promise Article 20(3) 

does not apply.  

 As per Section 316 of Criminal Procedure Code no influence, by 

means of any promise or threat or otherwise, shall be used to an accused 

person to induce him to disclose or withhold any matter with in his knowledge.  

In the case of Selvi Vs. State of Karnataka, (AIR 2010 SC 1974), the  

Apex Court held that “Narcoanalysis, Polygraphy and Brain Finger 

Printing (BEAP) tests are testimonial compulsions and are prohibited by 
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Article 20(3) of the Constitution.  It was further held that Lie Detector 

Tests can be done only with the consent of the accused in the presence of 

his Lawyer and Judicial Magistrate should record the consent of the 

accused.  

4) PROTECTION AGAINST EXPOST FACTO LAW:- 

 An ex post facto law is a law which imposes penalties retrospectively, i.e., 

on acts already done and increases the penalty for such acts. Article 20 (1) of 

Indian Constitution imposes a limitation on the law-making power of 

Legislature.  Ordinarily, a Legislature can make prospective as well as 

retrospective laws, but clause (1) of Article 20 Prohibits the Legislature to make 

retrospective Criminal laws.  

5) PROTECTION AGAINST DOUBLE JEOPARDY:- 

 The Maxim “Autrefois Acquit and Autrefois Convict”: states that if a 

person is tried and acquitted or convicted of an offence he cannot be tried 

again for the same offence or on the same facts for any other offence.  Article 

20 (2) of out Constitution says that “no person shall be prosecuted and 

punished for the same offence more than once”.  This clause empodies the 

common law rule of “nemo debt vis vexari” which means that no man should 

be put twice in peril for the same offence.  If he is prosecuted again for the 

same offence for which he has already been prosecuted he can take complete 

defence of his former acquittal or conviction.  

 Section 300 (1) of Criminal Procedure Code also prohibits double 

jeopardy.  
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 In the case of Kola Veera Raghav Rao Vs. Gorantla Venkateshwara 

Rao, (2011 (2) SCC 703) the Hon’ble Supreme Court observed that 

“the language used in Section 300 (1) of Criminal Procedure Code is 

different from the language used in Article 20 (2) of the constitution.  The 

former is wider than the later.  Article 20 (2) of the Constitution states 

that “no one can be prosecuted and punished for the same offence more 

than once”.  Section 300 (1) of Criminal Procedure Code states that “A 

person who has once been tried by a court of competent jurisdiction for 

an offence and convicted or acquitted of such offence shall, while such 

conviction or acquittal remains in force, not be liable to be tried again for 

the same offence, nor on the same facts for any other offence, for which a 

different charge from the one made against him might have been made 

under Sub-Section (1) of Section 221, or for which he might have been 

convicted under sub-section (2) thereof”.  

   
6) SPEEDY TRIAL: 

 Section 309 (1) Criminal Procedure Code provides “in every inquiry of 

trial, the proceedings shall be held as expeditiously as possible, and in 

particular, when the examination of witnesses has once begun, the same shall 

be continued from day to day until all the witnesses in attendance have been 

examined, unless the court finds the adjournment of the same beyond the 

following day to be necessary for reasons to be recorded”.   

In Hussainara Khatoon (No.1) Vs. Home Secretary, State of Bihar, 

Reported in AIR 1979 SC 1360, a petition for a writ of habeas corpus was 
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filed by number of under trial prisoners who were in Jails in the State of Bihar 

for years awaiting their trial.  The Supreme Court held that “right to a speedy 

trial” a fundamental right is implicit in the guarantee of life and personally 

liberty enshrined in Article 21 of the Constitution.  Speedy trial is the essence 

of criminal justice.   

 In Mangal Singh and Another Vs. Kishan Singh and others, Reported 

in AIR 2009 SC 1535, it is observed:- 

“Any inordinate delay in conclusion of a criminal trial undoubtedly 

has highly deleterious effect on the society generally and particularly 

on the two sides of the case.  But it will be a grave mistake to assume 

that delay in trial does not cause acute suffering and anguish to the 

victim of the offence.  In many cases the victim may suffer even more 

than the accused.  There is, therefore no reason to give all the 

benefits on account of the delay in trial to the accused and to 

completely deny all justice to the victim of the offence.”  

 

7. ACCUSED CAN ENGAGE COUNSEL OF HIS CHOICE: 

 Section 303 of Criminal Procedure Code provides that “Any person 

accused of an offence before a Criminal court, or against whom proceedings 

are instituted under this Code may of right be defended by a pleader of his 

choice”.  

8 VICTIM CAN ENGAGE COUNSEL OF HIS CHOICE: 

 Proviso Section 24 (8) of Criminal Procedure Code states that the court 

may permit the victim to engage an advocate of his choice to assist the 
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prosecution.  

 Section 301 of Criminal Procedure Code provides that in any Court, 

any private person can engage a counsel of his choice and make such counsel 

to assist the public prosecutor and such a pleader can submit written 

arguments with the permission of the court, after evidence is closed in the 

case.  

 In the case of Lokesh Singh Vs. the State of U.P. in Criminal 

Miscellaneous case No.3769/2013, dated 26.8.2013, the Allahabad High Court 

held that “after insertion of proviso to Section 24(8) Criminal Procedure Code 

if the court permits the victim to engage an advocate of choice, the court 

thereafter cannot deprive the advocate to address the court in addition to his 

right to file the written argument as contained in Section 301 Criminal 

Procedure Code after close of evidence”.  

 Section 302 Criminal Procedure Code allows the victim to conduct 

prosecution personally or by a pleader before any Magistrate with the 

permission of the court.  

9) RIGHT TO FREE LEGAL AID: 

 Article 39A of Indian Constitution directs the State to ensure that the 

operation of the legal system promote justice, on a basis of equal opportunities 

and shall, in particular, provide free legal aid, by suitable legislation or 

schemes or in any other way, to ensure that make opportunities for securing 

justice are not denied to any citizen by of reason of economic or other 

disabilities.  
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 Section 304 of Criminal Procedure Code provides that “where in a 

trial before Court of Session, the accused is not represented by a pleader, and 

where it appears to the court that the accused has not sufficient means to 

engage a pleader, the court shall assign a pleader for his defence at the 

expense of the State”.  

 In the case of Mohd.Hussain @ Julfikar Ali Vs. the State of (Govt. of 

Nct) Delhi, in Crl.Appeal No.1091/2006, dated 11.1.2012, the Hon’ble 

Supreme Court observed  

“the right of a person charged with crime to have the services of a 

lawyer is fundamental and essential to fair trail.  The right to be 

defended by a legal practitioner, flowing from Article 22(1) of the 

Constitution has further been fortified by the introduction of the 

Directive Principles of State Policy embodied in Article 39 A of the 

Constitution by the 42nd Amendment Act of 1976 and enactment 

of Sub Section 1 of Section 304 of the Code of Criminal Procedure.  

Legal assistance to a poor person facing trial whose life and 

personal liberty is in jeopardy is mandated not only by the 

Constitution and the Code of Criminal Procedure but also by 

International Covenants’ and Human Rights Declarations.  If an 

accused too poor to afford a lawyer is to go through the trial 

without legal assistance, such a trial cannot be regarded as 

reasonable, fair and just”.   

 
10. PROSECUTION CAN EXAMINE WITNESSES:- 
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 Sections 231, 242, 254 of Criminal Procedure Code offered 

opportunity to the prosecution to examine its witnesses and put forth oral and 

documentary evidence.   

11. RIGHT OF THE ACCUSED TO PRODUCE EVIDENCE AND TO SUBMIT 

ARGUMENTS: 

 Sections 233, 247, 254 (2) Criminal Procedure Code guarantees the 

accused to produce evidence in his defence.   

Section 314 Criminal Procedure Code provides that any party to a 

proceeding make oral arguments and can submit written arguments in support 

of his case.  

 Section 315 of Criminal Procedure Code provides that any person 

accused of an offence before a criminal court shall be a competent witness for 

the offence and may give evidence on oath in disproof of the charges made 

against him.  

12. RIGHT TO OPEN TRIAL:  

 Section 327 Criminal Procedure Code provides that the place in which 

any Criminal Court is held for the purpose of inquiring into or trying any 

offence shall be deemed to be an open court, to which the public generally may 

have access.  

 Section 273 Criminal Procedure Code provides that evidence to be 

taken in the presence of the accused.  

 In the case of Naresh Sridhar Mirajkar Vs. State of Mharashtra, (AIR 

1967 SC 1) the apex court observed that the right to open trial must not be 
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denied except in exceptional circumstances.  

13. HEARING OF THE ACCUSED: (AUDI ALTERAM PARTEM): 

 Fair trial requires that the accused person is given adequate opportunity 

to defend himself.  But this opportunity will have no meaning if the accused 

person is not informed of the accusation against him.  The code therefore 

provides in Section 228, 239, 251 in plain words that when an accused person 

is brought before the court for trial, the particulars of the offence of which he is 

accused shall be stated to him.  So that accused can prepare his defence for 

facing the trial.  Section 313 of Criminal Procedure Code also provides that 

incriminating circumstances that the are appearing against the accused should 

be explained to the accused.  

14. TRIAL BEFORE INDEPENDENT, IMPARTIAL AND COMPETENT 

JUDGES: 

 Article 50 of Constitution ensures that the State shall take steps to 

separate the judiciary for the executives in the public services of the State.  

Section 479 of Criminal Procedure Code no Judge or Magistrate shall 

try or commit for any trial any case to or in which he is a party or personally 

interested, and no judge or Magistrate shall hear, an appeal from any judgment 

or order passed or made by himself.  

 The Hon’ble Apex court in Devender Pal Singh Vs. State of NCT of 

Delhi and another, (2002 (5) SCC 234) observed as follows: 

“Justice cannot be made sterile on the plea that it is better to let a 

hundred guilty escape than punish an innocent.  Letting the guilty 
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escape is not doing justice according to law.” 

 

IN VISCOUNT SIMON IN STIRLAND VS. DIRECTOR OF PUBLIC 

PROSECUTOR, REPOETED IN 1944 (2) ALL ER 13 Court held as follows: 

“A Judge does not preside over a criminal trial merely to see that 

no innocent man is punished.  A Judge also presides to see that a 

guilty man does not escape….. Both are public duties ….” 

 

In the case of Zahira Habibullah Sheikh and another Vs. State of 

Gujarat and others, Reported in 2006 (3) SCC 374, the Hon’ble Apex court 

observed that  

If a criminal court is to be an effective instrument in dispensing 

justice, the presiding Judge must cease to be a spectator and a 

mere recording machine by becoming a participant in the trial 

evincing intelligence, active interest and elicit all relevant materials 

necessary for reaching the correct conclusion, to find out the truth, 

and administer justice with fairness and impartiality both to the 

parties and to the community it serves.  The courts administering 

criminal justice cannot turn a blind eye to vexatious or oppressive 

conduct that he occurred in relation to proceedings, even if a fair 

trial is still possible, except at the risk of undermining the fair 

name and standing of the judges as impartial and independent 

adjudicators.  
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However, in the case of Sister Mina Lalitha Baruwa Vs. State of Orissa and 

others in Criminal Appeal No.2044/2013, dated 5.12.2013.  The Hon’be 

Apex Court held that  

“a Criminal Court, while trying an offence, acts in the interest of 

the society and in public interest.  As has been held by this Court 

in Zahira Habibullah H. Sheikh (supra), a Criminal Court cannot 

remain a silent spectator.  It has got a participatory role to play and 

having been invested with enormous powers under Section 311 of 

Criminal Procedure Code, as well as Section 161 of the Evidence 

Act.” 

 
 Recently the Hon’ble High Court of Delhi by its order, dated 9.1.2017 

observed that dishonest recording of Court proceedings does injustice”. 

 “It is human beings who are put to trial, and they deserved to be treated 

as human beings with the same dignity as any other person, the court said.  A 

judge who does not honestly and fairly record the proceedings does the greatest 

injustice to the parties, the Delhi High Court has observed.  

 Transferring the case to another court, Justice Sanghi said the Special 

Judge, in his haste to conclude the trial, had conducted the proceedings 

unfairly and his approach in the case, and the orders passed by him, disqualify 

him from the proceeding any further in the matter.  “I may only remind the 

learned Special Judge of the Off quoted phrase that “Justice should not only 

be done, but also be seen to be done”, the court said.  
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15. RIGHT TO A REASONED JUDGMENT AND AVAILABILITY OF 

JUDGMENT:- 

 A reasoned Judgment given in public, increases confidence in the 

Judiciary.  The Justification for the reasoning in the Judgment must be based 

on the law and cannot appear to be attributed to personal opinions, prejudices 

or the socialization of Judge.   

 Section 353 and 354 of Code together deal with the substantive and 

procedural requirements that a Judge must ensure are followed.  Section 363 

of the Code confirms the accused’s right to a copy of his judgment where he is 

sentenced to imprisonment; the court must immediately furnish a copy of the 

judgment to him free of cost.  Article 21 is violated if the court fails to provide 

the accused with a copy of Judgment in tie to file an appeal  Section 354 (1) 

(b) mandates that Judgments must be reasoned.  

 

16) COMPENSATION TO VICTIMS AND PERSONS GROUNDLESSLY 

ARRESTED:  

 If the victims of a crime are ignored it does not result in a Fair Trial.  

Section 357 and 357-A of Criminal Procedure Code provides scheme of 

compensation to victims of an offence.  

 Similarly if a person causes a police officer unnecessarily arrest another 

simply acquit him does not result in Fair Trial.  Section 358 of Criminal 

Procedure Code enables the Magistrate to award compensation to such 

groundlessly arrested person payable by the person who is responsible for such 
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arrest.  

IV) CONCLUSION: 

 I would like to conclude with stanzas (14 &18) of Manu Samhita quoted 

by his lordship Arijit Pasayat in the famous “Best Bakery’s case” “where in 

the presence of Judges “dharma” is overcome by “adharma” and “truth” by 

“unfounded false hood”, at that place they (the Judges) are destroyed by sin.  

In the adharma flowing from wrong decision in a court of law, one fourth each 

is attributed to the person committing the adharma, witness, the judges and 

the ruler”. 
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GENERAL PRINCIPLES OF FAIR TRIAL 

        By 
        Smt K. Aruna, 

        Prl. Junior Civil Judge, 
        Avanigadda. 
 

Introduction : 
 
 The primary object of a criminal trial is to ensure “ Fair Trial”. A fair trial 

has naturally two objects in view, it must be fair to the accused and must also 

be fair to prosecution. The test of fairness in a criminal trial must be judged 

from this dual point of view. Further law and judges are its two limbs. “ Law” 

and “ Justice” although two distinct concepts are inter twined so much so, that 

we can not conceive one without the other. Genesis as well as the end of law is 

justice. We can conceive administration of justice without law but we can not 

envision. Administration of justice dehors justice. There are certain basic 

norms of justice like equality, fairness and impartiality in all spheres of human 

activities. The sole aim of the law is approximation of justice. A judge is looked 

upon as an embodiment of justice. It is said that judges must enforce the laws. 

Whatever they be and decide according to the best of their lights.  The principle 

function of a judge is to interpret and apply the laws in the course of 

administration of justice. The life of law is justice, which can be discovered 

through reason guided by experience and it is the judges to breath life into the 

law. 

 Further the right to a fair trial is a norm of international human rights 

law designed to protect individuals from the unlawful and arbitrary curtailment 

or deprivation of other basic rights and freedoms, the most prominent of which 
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are the right to life and liberty of the person. So also the right to a fair trial on a 

criminal charge is considered to start running not “ only upon the formal 

lodging of a charge but rather on the date on which state activities 

substantially affect the situation of the person concerned” this could obviously 

coincide with the moment of arrest, depending on the circumstance of the case.  

Fair trail guarantees must be observed from the moment the investigation 

against the accused commences until the criminal proceedings, including any 

appeal have been completed. 

 One of the cardinal principles which should always be kept in the mind 

in our system of administration of justice in criminal cases is that a person 

arraigned as an accused is presumed to be innocent unless that presumption 

is rebutted by the prosecution by production of evidence as may show him to 

be guilty of the offence, with which he is charged. The burden of proving the 

guilt of the accused is upon the prosecution and unless it relieves itself of the 

burden, the courts cannot record a finding of the guilt of the accused. The 

object of criminal trial is to convict a guilt person when the guilty is established 

beyond the reasonable doubt, no less than it is court's duty to acquit the 

accused when such guilt is not so established. 

General Principles of Fair Trial: 

 The system adopted by the criminal procedure code, 1973 is the 

adversary system based on the accusatorial method. It is better that ten guilty 

escape than one innocent suffers. Maxims ' Justice hurried is justice buried. 

The constitutional guarantee of speedy trial is an important safe guard. The 
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right to speedy trial is implicit in Art 21 of the constitution of India. There is 

another maxim, Audi alteram partem which says that no one should be 

condemned unheard. As was observed in Rabindra Kumar Dey Vs state of 

Orisa 1977AIR 170. 

 Three principles of criminal Jurisprudence which are well settled are as 

under 

(1) that the onus ties affirmatively on the prosecution to prove its case beyond 

reasonable doubt and it can not derive any benefit from weakness or falsity of 

the defence version while proving its case, 

(2) that in a criminal trial the accused must be presumed to be innocent until 

he is proved to be guilty and 

(3) that the onus of the prosecution never shits. 

Accused is presumed to be innocent: 

 In state of U.P Vs Naresh and others ( 2001) 4 SCC 324, the Honble apex court 

observed every accused is presumed to be innocent unless his guilty is proved. 

The presumption of innocence is a human righ subject to the statutory 

exception. The said principle forms the basis of criminal jurisprudence in India. 

A person is tried and acquitted or convicted of an offence he can not be tried 

again (Autrefois Acquit and Autrefois convict) : 

 if a person is tried and acquitted or convicted of an offence he can not be 

tried again for the same offence or on the same facts for any other offence. This 

doctrine has bee substantially incorporated in the article 20(2) of the 
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constitution and is also embodied in section 300 of the Cr.P.C. the concept of 

double jeopardy and the right against self incrimination have also been 

examined in the light of recent case laws such as Kolla Veera Raghav rao Vs 

Gorantla Venkateswarao (2011) 2 SCC 703, the Hon'ble apex court held that 

section 300(1) of Cr.P.C is wider than Article 20(2) of the constitution, while 

Artice 20(2) of the constitution only states that ' no one can be prosecution and 

punished for the same offence more than once' and section 300(1) of Cr.P.C 

states that no one can be tried and convicted for the same offence or even for a 

different offence but on the same facts. Further each one has an inbuilt right to 

be dealt with fairly in a criminal trial. Denial of fair trial is as much injustice to 

the accused as it is to the victim and to society, it is held in Zahira Habibullah 

Sheikh and others Vs state of Gujarat and others 2006 (3) SCC 374 at 395 

page. 

Conclusion: 

 Every one shall be entitled to a fair trial by an impartial court established 

by law. A salient requirement of fair trial is one without undue delay. The right 

to a speedy trial flowing from Article 21 of the constitution encompasses all the 

stages such as investigation, inquiry, trial appeal, revision and retrial. In a 

criminal case a conviction cannot be based on the testimony of witnesses 

whose examination in chief stands contradicted by their cross examination. In 

every criminal trial the degree of probability of guilty has to be much higher, 

almost amounting to certainty and if there is the slightest reasonable or 

probable chance of innocence of an accused the benefit must be given to him. 
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GENERAL PRINCIPLES OF FAIR TRIAL 

By 

Smt M. Kumudini, 
Prl. Junior Civil Judge, 
Vijayawada. 

 

 At the present stage of civilization, it has been universally accepted as a 

human value that a person accused of any offence should not be punished 

unless he has been given a fair trial and his guilt has been proved in such trial. 

The notion of fair trial, like all other concepts incorporating fairness or 

reasonableness, cannot be explained in absolute terms.  One principal object of 

criminal law is to protect society by punishing the offenders.  However, justice 

and fair play require that no one be punished without a fair trial.  The major 

attributes of fair criminal trial are enshrined in Articles 10 and 11 of the 

universal declaration of human rights.  These articles provide: 

 Every one is entitled in full equality to fair and public hearing by an 

independent and impartial tribunal, in the determination of his rights and 

obligations of any criminal charge against him. (Article 10) 

 Every one charged with a penal offence has a right to be presumed 

innocent until proved guilty according to law in a public trial at which he has 

had all the guarantees necessary for his defence.  (Article 11). 

 The courts have recognized that the primary object of criminal procedure 

is to ensure the fair trial of accused persons and the law commission has 

accepted the view that the requirements of fair trial relate to the character of 
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the court, the venue, the mode of conducting the trial, rights of the accused in 

relation to defence and other rights. The principles of fair trial are : 

ADVERSARY SYSTEM:   

 The system of criminal trial envisaged by the Code is the adversary 

system based on the accusatorial method.  In this system the Prosecutor 

representing the State accuses the accused person for commission of some 

crime; and the law requires him to prove his case beyond reasonable doubt. 

The law also provides fair opportunity to the accused person to defend  

himself.  The  Judge,  more  or  less,  is to work as an umpire between the two 

contestants.  Challenge constitutes the essence of adversary trial and truth is 

supposed to emerge from the controverted facts through effective and constant 

challenges. The system of criminal trial assumes that the State using its 

investigative resources and employing competent counsel will prosecute the 

accused who, in turn, will employee equally competent legal services to 

challenge the evidence of the prosecution.  The system confers on the accused 

not only a right to be defended by a lawyer of his choice, but also confers on 

the indigent accused person a right to get legal aid for his  defence at States' 

cost.  Further, apart from attempting to give legal aid to the indigent accused 

persons, the court has suitably altered the notions of Judge Umpire.  The 

Judge is not to remain passive as an umpire; but he has to play a more 

positive and active role for protecting the public interests as well as the 

individual interests of the accused person.   In Himanshu Singh Sabharwa 
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Vs. State of M.P. and others Manu/SC/1193/2008 the Apex Court observed 

that “if fair trial envisaged under the Code is not imparted to the parties and 

Court has reason to believe that prosecuting agency or prosecutor is not acting 

in the requisite manner, the Court can exercise its power under Section 311 of 

the Code or under Section 165 of the Indian Evidence Act, 1872 to call in for 

the material witness and procure the relevant documents so as to sub-serve 

the cause of justice.   

PRESUMPTION OF INNOCENCE: 

 The principle that the accused person is presumed to be innocent unless 

his guilt is proved beyond reasonable doubt, is of cardinal importance in the 

administration of criminal justice.  The burden of proving the guilt of the 

accused   is upon the prosecution and  unless  it  relieves  itself  of  that  

burden, the Courts cannot record a finding of the guilt of the accused.  Every 

criminal trial begins with the presumption of innocence in favour of the 

accused;  and the provisions of the Code  are so framed that a criminal  trial  

should  begin  with  and  be  throughout  governed  by  this    essential 

presumption.    In  Kaliram  Vs.  State  of  H.P. (1973) 2 SCC  808  the  Apex  

Court observed that “it is no doubt that wrongful acquittals are undesirable 

and shake the confidence of the people in the judicial system, much worse, 

however is the wrongful conviction of an innocent person  The consequences of 

the conviction of an innocent person are far more serious and its 

reverberations cannot be felt in a civilized society.”      
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 The principle of “Presumption of innocence” is undoubtedly an essential 

attribute of fair trial and it is the duty of the prosecutor and  the defence 

counsel as well as all public authorities involved in a case to maintain such 

presumption by refraining from pre-judging the out come of the trial.   

INDEPENDENT, IMPARTIAL AND COMPETENT JUDGES: 

 The most indispensable condition for a fair criminal trial is to have an 

independent, impartial  and  competent  Judge to conduct the trial. The Code 

has provided for the separation of the judicial from the executive and it would 

ensure the independent functioning of judicial free of all suspicion of executive 

influence or control.  In order to have fair trial it is necessary that the Judge or 

Magistrate must not be in any manner connected with the prosecuted or 

interested in the prosecution.  This principle has been recognized and given 

effect by Section 479 of the Code.  Fair trial also requires public hearing in an 

open court.  Section 327 of the Code makes provision for open court generally 

accessible to the members of the public.   

PROTECTION AGAINST ILLEGAL ARREST: 

 Section 50 provides that any person arrested without warrant shall 

immediately be informed of the grounds of his arrest.  The burden is on the 

police officer to satisfy the Court before which the arrest is challenged that he 

had reasonable grounds of suspicion. Section 57 of Cr.P.C. and Article 22 (2) of 

Constitution provides that a person arrested must be produced before a 

Judicial Magistrate within 24 hours of arrest. In Pranab Chatterjee vs. State 
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of Bihar (1970) 3 SCC 926, the Court held that “Section 50 is mandatory.  If 

particulars of offence are not communicated to an arrested person, his arrest 

and detention are illegal.  The grounds can be communicated orally or even 

impliedly by conduct.” The decisions of Apex Court in Joginder Kumar Vs. 

State of Uttar Pradesh 1994 SCC (4) 260 and in D.K.Basu Vs. State of 

West Bengal 1997 (1) SCC 416 leads to enact in Section 50-A making it 

obligatory on the part of the police officer to inform the friend or relative of the 

arrested person about his arrest and also to make an entry in the register 

maintained by the police.  This was done to ensure transparency and 

accountability in arrest.   

RIGHT TO BAIL: 

 The accused can claim bail as a matter of right in cases which have been 

shown as bailable offences in the Ist schedule to the Code.  Bail is basically 

release from restraint, more particularly, release from the custody of the police.  

An order of bail gives back to the accused freedom of his movement on 

condition that he will appear to take his trial.  But bail under Sec.389(1) after 

conviction is not a matter of right whether the offence is bailable or non-

bailable.  If no charge sheet is filed before the expiry of 60 or 90 days as the 

case may be; the accused in custody has a right to be released on bail. In non-

bailable offences, the Magistrate has the power to release the accused on bail 

without notice to the other side  if charge sheet is not filed within a period of 

60 days.   



49 

 

 

VENUE OF THE TRIAL: 

 The provisions regarding the place of enquiry or trial are contain  in 

Sections 177 to 189 of the Code.  If the place of trial is highly inconvenient to 

the accused person and causes various impediments in the defence 

preparation, the trial at such a place cannot be considered as fair trial. Apart 

from exceptional circumstances, it would be convenient both to the 

prosecution and to the defence if the trial is conducted by a Court within 

whose local jurisdiction the crime was committed.  Trial at any other distant 

place would generally mean hardship to the parties in the production of 

evidence.   

RIGHT OF ACCUSED TO KNOW OF THE ACCUSATION:   

 Fair trial requires that the accused person is given opportunity to defend 

himself.  Such  opportunity will have little meaning if the accused is not 

informed of the accusations against him  When an accused person is brought 

before the Court for trial, the particulars of the offence of which he is accused 

shall be stated to him and it is provided in Sections 228, 240, 246 and 251 of 

the Code. In case of serious offences, the Court is required to frame in writing 

a formal charge and then to read and explain the charge to the accused 

person.  A charge is not an accusation in abstract, but a concrete accusation 

of an offence alleged to have been committed by a person.  The right to have 

precise and specific accusation is contained in Section 211 of the Code.   

THE ACCUSED PERSON TO BE TRIED IN HIS PRESENCE:   
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 The personal presence of the accused through out his trial would enable 

him to understand properly the prosecution case as it is unfolded in the Code.  

This would facilitate in the making of the preparations for his defence. The 

requirement of the presence of the accused during his trial can be implied from 

the provisions which allow the Court to dispense with the personal attendance 

of the accused person under certain circumstances.  For instance, a Magistrate 

issuing summons may dispense with the personal attendance of the accused 

and permit him to appear by his pleader (Section 205).  Section 317 empowers 

the court to dispense with the personal attendance of the accused person at 

his trial.  The underlying principle that in a criminal trial the Court should 

proceed ex-parte against the accused person.  The Court before dispensing 

with the personal attendance of the accused must be satisfied that (1) such 

attendance is not necessary in the interest of justice, or (2) that the accused 

persistently disturbs the proceedings in Court.  This power can be exercised 

only if the accused person is represented by a lawyer.  The Court is also 

required to record its reasons for such order.   

EVIDENCE TO BE TAKEN IN PRESENCE OF ACCUSED:   

 Fair trial requires that the particulars of the offence have to be explained 

to the accused person and that the trial is to take place in his presence.  

Therefore, such a trial should also require the evidence in the trial to be taken 

in the presence of the accused person.  Section 273 of the Code contemplated 

that evidence to be taken in presence of accused.  The Section makes it 
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imperative that all the evidence must be taken in the presence of the accused.  

Failure to do so, would vitiate the trial, and the fact that no objection was 

taken by the accused is immaterial.  This rule is subject to certain exceptions 

made by the provisions of the Code i.e., Sections 205, 293, 299 and 317. If any 

evidence is given in a language not understood by the accused person, the 

bare compliance with section 273 will not serve its purpose unless the 

evidence is interpreted to the accused in a language understood by him.   

 If the accused is found incapable of understanding the proceedings by 

reason of unsoundness of mind, his case will be dealt with according to the 

provisions contained in Sections 328 – 339 of the Code.  It the accused does 

not understand the proceedings, though not of unsound mind, there is a real 

difficulty in giving effect to Section 273 in its proper spirit.  Section 318 of the 

Code dealt with such cases.   

  In order to acquaint the accused further with the prosecution case and 

to facilitate  his  preparations  for  the  defence, it is  obligatory  to supply  him 

with copies of police report, statements before the police and other documents 

on which the prosecution wants to rely.   

RIGHT OF ACCUSED PERSON TO CROSS EXAMINE PROSECUTION 

WITNESSES AND TO PRODUCE EVIDENCE IN DEFENCE:   

 Evidence given by witnesses may become more reliable if given on oath 

and tested by cross-examination.  Though the burden of proving the guilt is 

entirely on the prosecution and though the law does not require the accused to 
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lead evidence to prove his innocence, yet a criminal trial in which the accused 

is not permitted to give evidence to disprove the prosecution case, or to prove 

any special defence available to him, cannot by any standard be considered as 

just and fair.  Article 14 of the Constitution ensures tha the parties be equally 

treated with respect to the introduction of evidences by means of interrogation 

of witnesses.  The prosecution must inform the defence of the witnesses it 

intends to call at trial within a reasonable time prior to the trial so that the 

defendant may have sufficient time to prepare his or her defence.  In fairness 

to the accused, he or his counsel must be given full opportunity to cross 

examine the prosecution witness.  In Mohd.Hussain @ Julfikar Ali Vs the 

State (Govt. of NCT) Delhi Crl.Appeal No.1091/2006 it was held that “every 

person has a right to have a fair trial.  A person accused of serious charges 

must not be denied of this valuable right.  Appellant was not provided an 

opportunity to cross-examine the fifty six witnesses.  Only one witness was 

cross-examined to complete the formality.  Hence, appellants conviction and 

sentence was set aside.” In Badri Vs. State of Rajasthan, AIR 1976 SC 560 

the Court held that “where a prosecution witness was  not  allowed  to be  

cross examined by  the defence  on a material point with reference to his 

earlier statement made before the police, his evidence stands untested by 

cross-examination and cannot be accepted as corroborating his previous 

statements. 
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RIGHT OF THE ACCUSED PERSON TO HAVE AN EXPEDITIOUS TRIAL:   

 Justice delayed is Justice denied.  This is all the more true in a criminal 

trial where the accused is not released on bail during the pendency of trial and 

the trial is inordinately delayed.  Speedy trial is necessary to gain the 

confidence of the public in judicial.  Delayed justice leads to unnecessary 

harassment.  The concept of speedy trial is an integral part of Article 21 of the 

Constitution.  If the accused is in detention and the trial is not completed 

within sixty days from the first date fixed for hearing, he shall be released on 

bail. But this only mitigates the hardship of the accused person but does not 

give him speedy trial. Section 309(1) of the Code provides that “in every 

enquiry or trial, the proceedings shall be held as expeditiously as possible, and 

in particular, when the examination of witnesses has once begun, the same 

shall be continued from day to day until all the witnesses in attendance have 

been examined, unless the Court finds the adjournment of the same beyond 

the following date to be necessary for reasons to be recorded.  In Hussainara 

Khatoon (IV) Vs. State of Bihar 1980 SCC (Cri) 40 the Supreme Court 

considered the problem in all its seriousness and declared that speedy trial is 

an essential ingredient of 'reasonable, air and just' procedure guaranteed by 

Article 21 and that it is the constitutional obligation of the state to devise such 

a procedure as would ensure speedy trial to the accused.   

 The Supreme Court in A.R.Atentulay Vs. R.S.Nayak AIR 1992 SC 

1701 issued guidelines for the time period during which different classes of 
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cases are to be conducted and held “it is neither advisable nor feesable to draw 

or prescribe an outer time limit for conclusion of all criminal proceedings.  

While determining the alleged delay, the Court has to decide each case on its 

facts having regard to all attending circumstances including nature of offence,  

number of accused and witnesses, the work load of the Court concern, 

prevailing local conditions etc. - what is called systematic delay.” 

 

DOCTRINE OF AUTREFOIS ACQUIT AND AUTREFOIS CONVICT:   

 According to this Doctrine, if a person is tried and acquitted or convicted 

of an offence he cannot be tried again for the same offence or on the same facts 

for any other offence.  This Doctrine has been substantially incorporated in the 

Article 20(2) of the Constitution and is also embodied in Section 300 of the 

Code.  When once a person has been convicted or acquitted of any offence by a 

competent Court, any subsequent trial for the same offene would certainly put 

him in jeopardy and in any case would cause him unjust harassment.  This 

clause embodies the common law rule of Nemo debet vis vexari which means 

that no man should be put twice in peril for the same offence.  In Kolla 

Veeraraghavarao Vs. Gorantla Venkateswararao (2011) 2 SCC 703 the 

Supreme Court differentiated between Section 300 (1) of Cr.P.C. and Article 20 

(2) of the Constitution.  While, Article 20(2) of the Constitution only states that 

'no one can be prosecuted and punished for the same offence more than once', 

Section 300 (1) of Cr.P.C. states that no one can be tried and convicted for the 
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same offence or even for a different offence  but on the same facts.  Therefore, 

the second prosecution would be barred by Section 300(1) of Cr.P.C.   

 The principal object of criminal law is to protect society by punishing the 

offenders.  A person might be under a thick cloud of suspicion of guilt, he 

might have been even caught red-handed, and yet he is not to be punished 

unless and until he is tried and adjudged to be guilty by a competent Court.  

In the administration of Justice, it is of prime importance that justice should 

not only be done but must also appear to have been done.  Further, it is one of 

the cardinal principles of criminal law that every one is presumed to be 

innocent unless his guilt is proved beyond reasonable doubt in a trial before 

an impartial and  competent court.  The concept of fair trial has permeated 

every nook and corner of the Criminal Procedure Code and the Code has 

achieved this goal.   
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GENERAL PRINCIPLES OF FAIR TRIAL 

By 
Sri Beera Srinivasu,  

Prl. Junior Civil Judge,  
Jaggaiahpet. 

 

TRAIL:  

Trial means any hearing before the court at which evidence is taken. A 

judicial examination, in accordance with law, of a cause either civil or criminal, 

of the issues between the parties, whether law or fact, before a court that has 

jurisdiction over it. Trial is the examination before a competent court according 

to law of the facts or law put in issue in a cause. It is a judicial examination of 

issues between the parties, whether they may be of law or fact. When charge 

has been read and explained to the accused and he pleads to it the inquiry 

becomes a trial in criminal cases. 

CONCEPT OF FAIR TRIAL: 

At the present stage of civilization, it has been universally accepted as a 

human value that a person accused of any offence should not be punished 

unless he has been given a fair trial and his guilt has been proved in such trial. 

The major attributes of fair criminal trial are enshrined in Articles 10 and 

11 of the Universal Declaration of Human Rights. These articles provide: 

Everyone is entitled in full equality to fair and public hearing by an 

independent and impartial tribunal, in the determination of his rights and 

obligations of any criminal charge against him.(Article-10) 

Everyone charged with penal offence has the right to be presumed 
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innocent until proved guilty according to law in a public trial at which he has 

had all the guarantees necessary for his evidence. (Article-11). 

Our courts have recognized that the primary object of criminal procedure 

is to ensure a fair trial of accused persons; and the law commission has 

accepted the view that the requirements of a fair trial, speaking broadly, relate 

to the character of the court, the venue, the mode of conducting the trial, rights 

of the accused in relation to defence and other rights. 

 1.      ADVERSARY SYSTEM: 

 The system of Criminal trail envisaged by the code of Criminal procedure 

is the  Adversary system based on the  accusatorial method. In this system the 

Prosecutor  represents for the state , accuses the Accused of the commission of 

the  some trail,  the prosecution requires  to prove his case beyond all 

reasonable doubts, law also provides  fair opportunity to the accused person to  

defend his case. 

SECTION 303 OF CR.P.C: 

Any person accused of an offence before a criminal court, or against 

whom proceedings are instituted under this court, may of right be dependent 

by a pleader of his choice, the Judge is to work as an empire between the two 

contestants 

AS PER SECTION 304 CR.P.C: LEAGAL AID TO  ACCUSED AT STATE 

EXPENSE IN CERTAIN CASES:   

 Where in a trial before the court of Session, the accused is not 

represented by a pleader, and where it appears to the court that the accused 
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has not sufficient means to engage a pleader, the court shall assign a pleader 

for his defence at the expense of the state.   

As per the Judgment of the Honorable supreme court of India 

HUSSAINARA KHATOAN Vs State of BIHAR , (1980) 1 SCC 98 free legal aid 

to the indigent Accused is his constitutional right. As per the Article 39-A of 

constitution of India Accused is entitled for free legal aid. In adversary system, 

The Judge is not a silent spectator; he has to play more positive and active role 

for protecting the public interest as well as individual interest of the accused 

person. 

SECTION 321 Cr.P.C: WITHDRAWAL FROM PROSECUTION.  

The prosecutor cannot withdraw the case without the consent of the 

court.  

SECTION 320 CR.P.C : COMPOUNDING OF OFFENCES. 

Certain offences are cannot be compounded without the permission of 

the court.      

 SECTION  311 Cr.P.C  POWER TO SUMMON MATERIAL WITNESS, OR 

EXAMINE PERSON PRESENT: 

Any court may, at any stage of any inquiry, trial or other proceeding 

under this Code, summon any person as a witness, or examine any person in 

attendance, though not summoned as a witness, or recall and re-examine any 

person already examined; and the Court shall summon and examine or recall 

and re-examine any such person if his evidence appears to it to be essential to 

the just decision of the case. 
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SECTION 313 CR.P.C: POWER TO EXAMINE THE ACCUSED. 

The court can examine the Accused at any time to get explanations from him. 

 THE HONOURABLE SUPREME COURT OF INDIA  IN RAMCHANDER VS 
STATE OF HARYANA     (1981) 3 SCC 191   EXPLAINED THE PROPER 
FUNCTION OF THE  JUDGE IN AN ADVERSARY SYSTEM OF TRIAL AND 

OBSERVED AS FOLLOWS: 
 

“ If a Criminal court is to be an effective instrument in dispensing 

Justice, the presiding Judge  must cease  to be a spectator and a mere 

recording machine. He must become a participant in the trial by evincing 

intelligent active interest”. 

2.      PRESUMPTION OF INNOCENCE:  

The principle that the accused person is presumed to be innocent unless 

is guilt is proved beyond all reasonable doubt is of, cardinal importance in the 

administration of Criminal Justice. The burden of proving the guilt of the 

accused is upon the prosecution and unless it relives itself of burden, the 

courts cannot record a finding of the guilt of the accused. 

  3.     INDEPENDENT, IMPARTIAL AND COMPETENT JUDGES: 

The most indispensible condition for a fair Criminal trail is to have an 

independent, impartial and competent Judge to conduct the trial. The Code of 

Criminal Procedure has provided separation of the Judiciary from the 

executive, it ensure that the independent function of the Judiciary free of all 

suspicious of executive influence or control.  As per Section 479 Cr.P.C in order 

to have fair trail it is necessary that the JUDGE or MAGISTRATE must not be 

in any manner connected with the prosecution or interested in prosecution. 

Fair trail requires public hearing in an open court . Sec.327 Cr.P.C provides 
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the same.   

4.      VENUE OF THE TRAIL: 

Section 177 to 189 of the Code of Criminal Procedure contain the 

Jurisdiction of the Criminal Courts in inquires and trails. If the place of the 

trail is highly inconvenient to the Accused person and causes where as 

impediments in the defence preparation, the trail at such a place cannot be 

considered  as fail trail, it would be convenient to both the prosecution and to 

the defence if the trail is conducted by a court within whose local Jurisdiction 

the crime was committed. 

5.    RIGHT OF ACCUSED PERSON TO KNOW ACQUISITION MADE 

AGAINST HIM: 

 Fair trail requires that the accused person is given an adequate 

opportunity to defend himself, when the accused person is brought before the 

court for trail, the particulars of the offence of which he is accused shall be 

stated to him, in warrant cases the court has to frame charges , read over and 

explained to the accused in his mother tongue, which are explained in Sec.211 

to 224 of Cr.P.C. 

 6.     THE ACCUSED PERSON TO BE TRIED IN HIS PRESENCE :  

The personal presence of the Accused throughout his trail would enable 

him to understand properly the prosecution case, it would facilitate 

preparation for his defence. Section 273 Cr.P.C requires that the evidence is to 

be taken in the presence of the Accused, if the personal attendance of the 

accused is dispensed with the evidence may be taken in the presence of 
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accused pleader. However section 317 is an exception to the above rule and 

empowers the court to  dispense with the personal attendance of the accused. 

 7.       INTERPRETATION OF EVIDENCE TO ACCUSED OR HIS PLEADER:  

1.     Whenever any evidence is given in a language not understood by the 

accused, and he is present in court in person, it shall be interpreted to him in 

open court in a language understood by him. 

2.       If  he appears by pleader and the evidence is given in a language other 

than the language of the court, and not understood by the pleader, it shall be 

interpreted to such pleader in that language. 

3.       When documents are put for the purpose of formal proof, it shall be in 

the discretion of the court to interpret as much thereof as appears necessary. 

 8. PROCEDURE WHERE ACCUSED DOES NOT UNDERSTAND 

PROCEEDINGS: 

If the accused, though not of unsound mind, cannot be made to 

understand the proceedings, the court may proceed with the inquire or trial: 

and, in the case of a court other than a High Court, if such proceedings result 

in a conviction, the proceedings shall be forwarded to the High court with a 

report of the circumstances of the case, and the High court  shall pass thereon 

such order as it thinks fit. 

 In order to acquaint the accused further with the prosecution case and to 

facilitate his preparations for the defence, it is obligatory to supply him with 

copies of police report, statements before the police and other documents on 

which the prosecution wants to rely, or with a copy of the complaint etc. These 
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matters have been already discussed but it will not be out of place to recall 

those provision in the present context. 

 9.    RIGHT OF ACCUSED PERSON TO CROSS-EXAMINE PROSECUTION 

WITNESS AND TO PRODUCE EVIDENCE IN DEFENCE: 

Evidence given by witnesses may become more reliable if given on oath 

and tested by cross examination. A criminal trial which denies the accused 

person the right to cross-examine prosecution witnesses is based on weak 

foundation, and cannot be considered as a fair trial.  

  the burden of proving the guilt is entirely on the prosecution and  the 

law does not require the accused to lead evidence to prove his innocence.  

 10.   RIGHT OF THE ACCUSED PERSON TO HAVE AN EXPEDITIOUS 

TRIAL: 

 Justice delayed is justice denied. This is all the more true in a criminal 

trial where the accused is not released on bail during the pendency of the trial 

and the trial is inordinately delayed. However, the Code does not in so many 

words confer any such right on the accused to have his case decided 

expeditiously.  

  As per sec 309 Cr.P.C .In every inquiry or trial, the proceedings shall be 

held as expeditiously as possible, and in particular, when the examination of 

witnesses has once begun, the same shall be continued from day until all the 

witnesses in attendance have been examined, unless the court finds the 

adjournment of the same beyond the following day to be necessary for reasons 

to be recorded. 
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 The right to speedy trial came to receive examination in the Supreme 

Court in Motilal Saraf vs. State of J & K. Dismissing a fresh complaint made 

after 26 years of an earlier complaint the Supreme court explained the meaning 

and relevance of speedy trial right thus. 

 11.      REASONED DECISIONS: 

On the plainest requirements of justice and fair trail the least that is 

expected of the trial court is to notice, consider and discuss however briefly the 

evidence of various witnesses as well as the arguments addressed at the bar. 

 12.     DOCTRINE OF “AUTREFOIS ACQUIT” AND “AUTREFOIS CONVICT”: 

According to this doctrine, if a person is tried and acquitted or convicted 

of an offence he cannot be tried again for the same offence or on the same facts 

for any other offence. This doctrine has been substantially incorporated in the 

Article 20(2) of the Constitution and is also embodied in Section 300 of the 

Code. When once a person has been convicted or acquitted to any offence by a 

competent court, any subsequent trial for the same offence would certainly put 

him in jeopardy and in any case would cause him unjust harassment. Such a 

trial can be considered anything but fair, and therefore has been prohibited by 

the Code (and by the Constitution). The doctrine of “autrefois acquit” and 

“autrefois convict” which has been embodied in Section 300.  

 13.     ALL PERVASIVE CONCEPT OF FAIR TRIAL: 

The concept of fair trial has permeated every nook and corner of the 

Criminal Procedure Code. This is what it should be. The major objective of the 

Code being to provide for fair trial in the administration of criminal justice, it is 
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but natural that all the provisions of the Code are attuned to this goal. 

 “Each one has an inbuilt right to be dealt with fairly in a Criminal trial. 

Denial of a fair trial is as much injustice to the Accused as is to the victim and 

to the society. Fair trial obviously would mean a trial before an impartial judge, 

a fair prosecutor and an atmosphere of judicial calm, Fair trial means a trial in 

which bias or prejudice for or against the accused, the witnesses or the cause 

which is being tried is eliminated.” 
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GENERAL PRINCIPLES OF FAIR TRIAL  

 
By                      

Sri P. Srinivasa Rao,  
Prl. Junior Civil Judge, 

Nandigama.  
 

 Every person has the right to fair trial in all criminal cases and the 

effective protection of all human rights very much depends on the practical 

availability of all times of access to competent, independent and impartial 

Courts of law which can, and will, administer justice fairly. It is an established 

principle, that a judge presiding over a trial in a criminal case is not a 

sovereign functionary condemned to be a mute spectator to the macabre 

morbidity of the contemporary reality of our criminal justice administration, 

but must be an active arbiter. The necessity of fair trial also mentioned in the 

Universal Declaration of Human Rights(UDHR) and the International Covenant 

on Civil and Political Rights (ICCPR) The rights and dignities contained in the 

UDHR and ICCPR should be standards for every nation to follow and achieve. It 

is bounden duty and obligation of a judicial officer to ensure a trial is 

completely fair at all its stages. Fair trial is not a favour afforded to the 

supplicant at law but a bundle of legally enforceable rights guaranteed by the 

state to its citizens, for whom the state itself exists. The principles of fair trial 

are put in concrete terms of certain rights such as the right to remain silent, 

the prohibition of double jeopardy, the right to legal counsel, and so on. Each 

right has been crafted to ensure that every person coming before our Courts is 

afforded-from the moment investigation or detention begins till the final 

disposition of the case-equal protection no matter what their birth or national 

origins; their social or economic status; or their religious or political beliefs; no 

matter how grievous the alleged crime. This means that the right to a fair trial 

encompasses the notion that each individual must be able to make use of his 

procedural rights regardless of his individual capabilities. Seeking to refine the 

quality of justice at every turn, fair trial norms are nuanced to afford particular 
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protection to the more vulnerable and greatly disadvantaged who may come 

before the law, whether as witnesses, victims or accused. The application of fair 

trial norms to every single instance and at every stage of the criminal law is 

recognised both internationally and nationally in India, as a fundamental right. 

These rights, constitutionally guaranteed, compel and cast a legal duty on the 

judge to ensure that they are respected realised and never violated. India has 

agreed to abide by, ratifying specifically the International Covenant on Civil and 

Political Rights (ICCPR), the mandates of the Indian Constitution and the 

provisions of Indian criminal procedural law and evidence that are woven 

together to promote fair trial.  

 

2. A trial primarily aimed at ascertaining truth has to be fair to all 

concerned which includes the accused, the victims and society at large. Each 

person has a right to be dealt with fairly in a criminal trial. Denial of a fair trial 

is as much injustice to the accused as it is to the victim and society. The 

principle of presumption of innocence, which is of fundamental importance in 

relation to criminal proceedings. All criminal trials are based on the principle 

that the accused is innocent till proved guilty. The presumption of innocence is 

a cardinal principle of our legal system and a basic right of the accused person. 

The presumption must stand and be the guiding principle right from the 

moment of suspicion, through investigation, throughout the trial process and 

till the delivery of the verdict. Criminal procedure is built around the principle 

of “innocent until proven guilty” and is designed to protect this right. The 

state, in the form of its law enforcement agencies and prosecution machinery 

wields the sword of justice when it acts on behalf of the victim and must 

investigate, prepare and present its case to the fullest, to satisfy that trust. On 

the other hand, fair trial norms, including the presumption of innocence, are 

the individual's shields of justice provided by law to protect the accused 

against any unfair, biased or illegal acts of a powerful state. The judge's role is 

to hold the scales balanced by his assessment of what is brought before him, 

and active interventions when he suspects or knows of danger to any of these 
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rights by the flouting of these rules. 

 

3. In a decision reported in Narendra Singh and Anr.  Vs.  State of 

Madhya Pradesh, (2004) Cri.L.J (2842), our Hon'ble Apex Court has laid 

down that:- 

 

 “the presumption of innocence is a human right. This presumption 

of innocence must condition his/her treatment and the procedure of the 

trial throughout”.  

  

 In another landmark decision reported in P.N.Krishna Lal Vs.  

Government of Kerala, 1995 Supp (2) SCC 187, in para No. 23, Their 

Lordships held that, the principle of presumption of innocence is entrenched in 

the Indian Constitution, the Universal Declaration of Human Rights(UDHR) 

and the International Covenant on Civil and Political Rights (ICCPR), to which 

India is a member, guarantee fundamental freedom and liberty to an accused 

person. 

 

 Therefore, the procedure prescribed for trial must also stand the test of 

the rights guaranteed by those fundamental human rights. In criminal 

jurisprudence, the settled law is that the prosecution must prove all the 

ingredients of the offences for which the accused has been charged. The proof 

of guilt of the accused is on the prosecution and must be beyond reasonable 

doubt. At no stage of trial is the accused under an obligation to disprove his 

innocence. To protect this right to be presumed innocent, Section 161(2) of the 

Code of Criminal Procedure permits persons questioned by the police to refrain 

from answering questions which might expose them to criminal penalty.  

  

4. There is another important principle that suspicion, however grave, 

cannot take the place of proof, and strong pieces of circumstantial evidence 

cannot establish guilt unless each piece links to another and every link in the 
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chain is proved. Extraneous factors such as public pressure, media reports, 

the judge's own biases or popular opinion cannot influence the judicial verdict. 

Sometimes, cases may appear to present a clash between the public's outcry 

for conviction and the rights of the accused individual. However, the benefit of 

reasonable doubt cannot be withheld from the accused. The decision of the 

Court can only be based on the facts and evidence proved before it. Judges 

must always honour this right of the accused person. Their own predictions, 

the force of prosecutions arguments or the weakness of the defence is not 

adequate to ground a conviction.  

 

5. Right to equality before the law and equal treatment by the law and the 

discrimination is prohibited throughout the judicial proceedings. Judges and 

officials may not act in a discriminatory manner when enforcing laws and they 

must ensure that the rights of all are equally protected. In terms of justice 

delivery, the principle of equality basically has two aspects: equal access to the 

Courts and equal treatment at law. In its application, this means that 

irrespective of religious identity, gender, caste, class, or regional identity, every 

citizen appearing before a Court has a right not to be discriminated against in 

the course of the proceedings or the manner in which the law is applied. In a 

decision reported in Mrs Maneka Gandhi Vs. Union of India and Anr. (1978) 

1 SCC 248 our Hon'ble Supreme Court explained that the right to equality 

articulated in Article 14  not only prohibits the state from discriminatorily 

applying the law, but also mandates that the law is not applied unreasonably, 

arbitrarily, fancifully or oppressively. It was further held that Artcle 14 

interacts with Article 21, thereby making any unreasonable or arbitrary 

proceeding a violation of Article 21. The right to equality before the law as a 

fundamental right, thus attaching to every human being, everywhere, at all 

times. Therefore, equality prohibits both direct and indirect discrimination. All 

persons shall be equal before the Courts.  

 

6. A major challenge before any judge is the existence, risk or even 
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appearance of bias in the courtroom. It is not out of place to say that the adage 

“Justice not only be done, it must be seen to be done”. In guarding against 

bias, judges, are not expected to treat every person in the same manner. In 

fact, ensuring fairness and equality of access and a level playing field at Court 

may mean providing special or different treatment where these are merited. 

Judicial decision-making must be informed by objectivity. However, this 

objectivity should be tampered by the constitutional premise that every person 

has the right to be treated equally and that individuals and groups that are 

historically and socially disadvantaged should be provided equal opportunities 

and their rights secured. Women, minority communities, Dalits, Scheduled 

Castes and scheduled Tribes, and the poor in general, as well as those such as 

children, require the Court's special consideration as a protector of rights. 

Judges have a duty to ensure that a disadvantage is not permitted to become 

an obstacle to the attainment of justice. The responsibility to follow the due 

process rests on everyone involved in the administration of justice. 

Nevertheless, the judge, because he has absolute control of his Court, has a 

paramount responsibility to ensure that the process inspires confidence, 

ensures impartial treatment and is seen as transparently fair by all who 

approach it. 

 

7. Arrest and detention of a person in police custody can cause incalculable 

harm to the reputation and self-esteem of the person. Arrests should not be 

made in a routine manner on the mere allegation that a person has committed 

an offence. Arrests must only be made after reasonable satisfaction that the 

complaint has adequate substance to ground a sensible suspicion that an 

offence has been committed by that person. Freedom from arbitrary arrest and 

detention means that no one may be deprived of his or her personal liberty 

except through means that are “fair, just and reasonable”.  The state cannot 

take away life or personal liberty by the mere enactment of a law. The law itself, 

its procedures and its actual implementation must all pass the test of being 

“fair, just and reasonable”. If they do not, then the actions of the state and its 
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agents are liable to be considered arbitrary and unjust and will be struck down 

by the Courts. The rights of the accused persons are to be scrupulously 

protected. The police are legally bound to observe the protocal as mandated by 

the Hon'ble Supreme Court in D.K.Basu Vs. state of West Bengal AIR 1977 

SC 610. Any deviation make the officer liable for contempt of Court 

proceedings. It is the Magistrate who is the key gateway protector of these 

rights. Any forcible detention of any person by the police, even very temporarily 

while questioning, amounts to a loss of liberty and the police are liable to be 

prosecuted if they violated the rights of the accused. The Hon'ble Supreme 

Court reiterated the rights of the accused in catena of judgments. In Joginder 

Kumar Vs. State of UP AIR 1994 SC 1349 and in Madhu Limaye and Ors. 

Vs. Respondent AIR 1969 SC 1014, it was clearly held that “Artcicle 22(1) 

of the Constitution embodies a rule which has always been regarded as 

vital and fundamental for safeguarding personal liberty in all legal 

systems where the rule of law prevails”. The Court is expected to enquire 

and challenge the police in relation to the necessity of an arrest, the fullness of 

investigation, the rationale for remand and the custodial treatment of the 

accused.  The accused has a right to be brought promptly before a judge or 

judicial officer soon after his arrest. The Constitution provides every arrested 

person with the right to consult and be defended by a legal practitioner of his 

choice. Section 303 of the Criminal Procedure Code provides that any person 

accused of an offence may of right be defended by a lawyer of his choice. Every 

Court should appoint an attorney to the accused at the expenses of the state 

when he is not represented by a pleader, and where it appears to the Court 

that the accused has not sufficient means to engage a pleader. The police are 

under a duty to inform the nearest Legal Aid Committee as soon as a person is 

arrested and taken to the lock-up. The right to legal counsel begins from the 

time of arrest and continues not only till the end of the trial but till the time the 

accused has exhausted all avenues to challenge the decision. The Hon'ble 

Apex Court clearly laid down in Khatri(II) Vs. State of Bihar, (1981) 1 SCC 

627 and Nandini Satpathy Vs. P.L.Dani AIR 1978 SC 1075 as follows “The 
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spirit and sense of Article 22(1) is that it is fundamental to the rule of law that 

the services of a lawyer shall be available for consultation to any accused 

person under circumstances of near custodial interrogation. In the second 

decision it also further observed that the observance of the right against self-

incrimination is best prompted by conceding to the accused the right to consult 

a legal practitioner of his choice. It is now settled law that the right to free legal 

assistance at state expenses is a fundamental right of a person accused of an 

offence which may involve jeopardy to his life or personal liberty and this 

fundamental right is implicit in the requirement of reasonable, fair and just 

procedure prescribed by Article 21. The guiding principle is that no accused 

must go unrepresented and he must be allowed access to a lawyer or provided 

with a lawyer from the time he comes into contact with the criminal justice 

system. In the landmark D.K.Basu case, the Hon'ble Supreme Court laid 

down 11 guidelines pertaining to arrest and detention of the accused. Police 

must have followed the guidelines scrupulously. In Sheels Barse's case the 

Hon'ble Apex Court gave detailed guidelines on the need to provide legal 

assistance not only to women prisoners but to all prisoners lidged in the jails in 

the State of Maharashtra. It is the Magistrate's duty to carefully check the 

guidelines has been complied with. He must also ensure that the lawyer 

representing the accused has prepared his case and is present to defend his 

client.   

 

8. The manner in which a crime is investigated is not merely a matter for 

the police; it has an effect on the way the trial is conducted and its fair 

outcomes. This is the reason Courts have independent powers to inquire into 

the manner of investigation. In order to assure a fair trial, it is imperative to 

follow strict procedural safeguards embedded in the Constitution and the 

Criminal Procedure Code from the moment the police receive information about 

an offence and initiate criminal investigation to the first production of the 

accused at Court. But in practice, police conduct, the prosecution's role and 

judicial oversight of fair trial norms are riddled with breaches which have 
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become so routine, that they are no longer paid attention to as being vital 

elements that must not be disobeyed. Yet non-implementation of fair trial 

principles in the criminal proceedings can and does jeopardise the possibility of 

just outcomes. The Courts provide the single most effective check on police 

malpractice. The judge is required to go beyond merely noting the presence of 

the accused, to carefully inquire about the presence of ill-treatment, making 

sure his questions rule it out or take steps to prevent and punish ill-treatment. 

Given the asymmetry of power between police and prisoner, mere silence in the 

face of judge's quick questions or even seeming acquiescence cannot be taken 

to mean there has been no ill-treatment in custody when the room of ill-

treatment is well known and widely documented. Nor are routine questions 

asked in the presence of the police by a busy judge sufficient fulfillment of his 

duty to inquire into the custodial situation of the accused. Similarly, explaining 

carefully to the accused that he has the right to a competent lawyer of his 

choice and assisting him in getting one through legal aid if necessary is a vital 

early part of fulfilling the fairness doctrine. Absence of this knowledge and right 

in the accused immediately deprives him of the ability to mount an effective 

defence and contaminates the proceedings at the very outset. If liberty is to be 

treated as a prime constitutional value it is also important for trials to come to 

quick outcomes. The willing practice of granting maximum remands of 15 days 

without questioning its necessity reinforces police laxity in investigation. 

Similarly, the arbitrary setting of next dates for appearance once the trial has 

begun and habitually agreeing to adjournments, favours Court authorities and 

legal professions over litigants, witnesses, victims, and accused and under-

values their freedom and the cardinal, constitutional principle of liberty. 

Everywhere, the treatment of suspects, accused and detainees is governed by 

the need for fairness. Just as the notion prevails that the punishment must fit 

the crime the laws governing the administration of justice are designed both 

substantially and procedurally to balance the interest of all: the state and the 

individual, the accused and the victim, the prosecution and defence. Thus, 

safeguarding human liberty is a prime constitutional value. Courts are the first 
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and most important means by which both victim and accused can be assured 

of a level playing field which is the essence of maintaining the balance between 

individual liberties and state power, to bring justice to people. It is for this 

reason that the independence of the judiciary is held sacred and judges and 

magistrates are expected to follow every procedural safeguards and protect 

every assurance provided by the law to all parties.   

 

9. As an adjudicator of the law, a judge has to be something more than his 

or her natural self. A judge has to leave behind the rivate person, with 

preferences and with prejudices, and become a fair and neutral umpire. He or 

she has to become a guardian of the law; the guardian of people's rights; the 

guardian of justice; the guardian of fairness and equity. The task of the judge is 

upholding the Constitution and the law, safeguarding the justice system, 

guaranteeing a fair trial. Following the principles of fair trial is a sine qua non 

in a democratic society governed by the rule of law, and, compliance is an 

indispensible condition for ensuring respect for the rights and freedoms of the 

individual human being. The police and prosecuting authorities have a duty 

under the law to protect these rights, as do the judges, who must at all times 

be alert to any sign that these have not been respected. It is only when these 

rights are strictly adhered to and any breaches checked at the earliest stages, 

that a judicial system is created where it functions for the ultimate purpose of 

administering justice fairly and efficiently. To conclude, I would like to impress 

that every judge in carrying out his or her role of upholding the fair trial rights 

as guaranteed by the Constitution and our laws. 
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PRINCIPLES OF FAIR TRIAL 

By 

Sri S. Damodhara Rao, 

Prl. Junior Civil Judge, 

Tiruvuru. 

 

1. Adversary trial system: 

 

The system adopted by the Criminal Procedure Code, 1973 is the adversary 

system based on the accusatorial method. In adversarial system responsibility 

for the production of evidence is placed on the prosecution with the judge 

acting as a neutral referee. This system of criminal trial assumes that the state, 

on one hand, by using its investigative agencies and government counsels will 

prosecute the wrongdoer who, on the other hand, will also take recourse of best 

counsels to challenge and counter the evidences of the prosecution. 

 

The Hon'ble Supreme Court has observed “if a Criminal Court is to be an 

effective instrument in dispensing justice, the presiding judge must cease to be 

a spectator and a mere recording machine. He must become a participant in 

the trial by evincing intelligent active interest.” 

 
In Himanshu Singh Sabharwa v. State of M.P. and Ors. Manu/SC/1193/2008, 

the Hon'ble Apex Court observed that, if fair trial envisaged under the Code is 

not imparted to the parties and court has reasons to believe that prosecuting 

agency or prosecutor is not acting in the requisite manner the court can 

exercise its power under Section 311 of the Code or under Section 165 of the 

Indian Evidence Act, 1872 to call in for the material witness and procure the 

relevant documents so as to sub-serve the cause of justice. 

 
2. Presumption of innocence: 

 

Every criminal trial begins with the presumption of innocence in favour of the 

accused. The burden of proving the guilt of the accused is upon the 
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prosecution and unless it relieves itself of that burden, the courts cannot 

record a finding of the guilt of the accused.  

 

In State of U.P. v. Naresh and Ors (2001) 4 SCC 324, the Hon'ble Supreme 

Court observed “every accused is presumed to be innocent unless his guilt is 

proved. The presumption of innocence is a human right subject to the 

statutory exceptions. The said principle forms the basis of criminal 

jurisprudence in India.” 

 
In Kali Ram v. State of H.P. (1973) 2 SCC 808, the Hon'ble Supreme Court 

observed “it is no doubt that wrongful acquittals are undesirable and shake the 

confidence of the people in the judicial system, much worse; however is the 

wrongful conviction of an innocent person. The consequences of the conviction 

of an innocent person are far more serious and its reverberations cannot be felt 

in a civilized society.” 

3. Independent, impartial and competent judges: 

 
The basic principle of the right to a fair trial is that proceedings in any criminal 

case are to be conducted by a competent, independent and impartial court. In 

a criminal trial, as the state is the prosecuting party and the police is also an 

agency of the state, it is important that the judiciary is unchained of all 

suspicion of executive influence and control, direct or indirect. The whole 

burden of fair and impartial trial thus rests on the shoulders of the judiciary in 

India. 

 
The primary principle is that no man shall be judge in his own cause. Section 

479 of the Code, prohibits trial of a case by a judge or magistrate in which he is 

a party or otherwise personally interested. This disqualification can be removed 

by obtaining the permission of the appellate court. 

 
In Shyam Singh v. State of Rajasthan - 1973 Cri LJ 441, 443, (Raj.) the Hon'ble 

High Court observed that the question is not whether a bias has actually 



76 

 

 

affected the judgement. The real test is whether there exists a circumstance 

according to which a litigant could reasonably apprehend that a bias 

attributable to a judicial officer must have operated against him in the final 

decision of the case. 

 

In this regard section 6 of the Code is relevant which separates courts of 

Executive Magistrates from the courts of Judicial Magistrates. Article 50 of the 

Indian Constitution also imposes similar duty on the state to take steps to 

separate the judiciary from the executive. 

 
4. Autrefois Acquit and Autrefois Convict: 

 

According to this doctrine, if a person is tried and acquitted or convicted of an 

offence he cannot be tried again for the same offence or on the same facts for 

any other offence. This doctrine has been substantially incorporated in the 

article 20(2) of the Constitution and is also embodied in section 300 of the Cr. 

P.C. 

 

In Kolla Veera Raghav Rao vs Gorantla Venkateswara Rao - (2011) 2 SCC 703, 

the Hon'ble Supreme Court observed that Section 300(1) of Cr.P.C. is wider 

than Article 20(2) of the Constitution. While, Article 20(2) of the Constitution 

only states that ‘no one can be prosecuted and punished for the same offence 

more than once’, Section 300(1) of Cr.P.C. states that no one can be tried and 

convicted for the same offence or even for a different offence but on the same 

facts.  

 

 
Pre-Trial Rights 
 

The CrPC entitles an accused of certain rights during the course of any 
investigation, enquiry or trial of an offence with which he is charged. 
 

1. Knowledge of the accusation: 

 
Fair trial requires that the accused person is given adequate opportunity to 
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defend himself. But this opportunity will have no meaning if the accused 

person is not informed of the accusation against him. The Code therefore 

provides in section 228, 240, 246, 251 in plain words that when an accused 

person is brought before the court for trial, the particulars of the offence of 

which he is accused shall be stated to him. 

 

In case of serious offences, the court is required to frame in writing a formal 

charge and then read and explain the charge to the accused person. A charge 

is not an accusation in abstract, but a concrete accusation of an offence 

alleged to have been committed by a person. The right to have precise and 

specific accusation is contained in section 211, CrPC. 

 

2. Right to open trial: 

 
Fair trial also requires public hearing in an open court. The right to a public 

hearing means that the hearing should as a rule is conducted orally and 

publicly, without a specific request by the parties to that effect. A judgment is 

considered to have been made public either when it was orally pronounced in 

court or when it was published, or when it was made public by a combination 

of those methods. 

 

Section 327 of the Code makes provision for open courts for public hearing but 

it also gives discretion to the presiding judge or magistrate that if he thinks fit, 

he can deny the access of the public generally or any particular person to the 

court during disclosure of indecent matter or when there is likelihood of a 

disturbance or for any other reasonable cause. 

 

In the case of Naresh Sridhar Mirajkar v. State of Maharashtra - AIR 1967 SC 1 

the Honble Apex Court observed that the right to open trial must not be denied 

except in exceptional circumstances. High court has inherent jurisdiction to 

hold trials or part of a trial in camera or to prohibit publication of a part of its 

proceedings. 
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In State of Punjab v. Gurmit - (1996) 2 SCC (Cri) 316, the Hon'ble Court held 

that the undue publicity is evidently harmful to the unfortunate women victims 

of rape and such other sexual offences. Such publicity would mar their future 

in many ways and may make their life miserable in society. Section 327(2) 

provide that the inquiry into and trial of rape or an offence under Section 376, 

376-A, 376-B, 376-C or 376-D of the Indian Penal Code shall be conducted in 

camera. 

3. Aid of counsel: 

 

The requirement of fair trial involves two things: a) an opportunity to the 

accused to secure a counsel of his own choice, and b) the duty of the state to 

provide a counsel to the accused in certain cases.  

 
In India, right to counsel is recognised as fundamental right of an arrested 

person under article 22(1) which provides, inter alia, no person shall be denied 

the right to consult, and to be defended by, a legal practitioner of his choice. 

Sections 303 and 304 of the Code are manifestation of this constitutional 

mandate. 

 
In Khatri v. State of Bihar - (1981) 2 SCC 493 the Hon'ble Supreme Court held 

that the accused is entitled to free legal services not only at the stage of trial 

but also when first produced before the Magistrate and also when remanded. 

 

In Suk Das and Ors. v. Union Territory of Arunachal Pradesh - (1986) SCC 401 

the Hon'ble Supreme Court strengthen the need for legal aid and held that “free 

legal assistance at state cost is a fundamental right of a person accused of an 

offence which may involve jeopardy to his life or personal liberty. The exercise 

of this fundamental right is not conditional upon the accused applying for free 

legal assistance so that if he does not make an application for free legal 

assistance the trial may lawfully proceed without adequate legal representation 

being afforded to him. On the other hand the Magistrate or the Sessions Judge 
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before whom the accused appears is under an obligation to inform the accused 

that if he is unable to engage the services of a lawyer on account of poverty is 

entitled to obtain free legal services at the cost of the State. 

 

In Mohd. Hussain @ Julfikar Ali Vs. The State (Govt. of NCT) Delhi - Criminal 

Appeal No. 1091 of 2006 the appellant an illiterate foreign national was tried, 

convicted and sentenced to death by the trial court without assignment of 

counsel for his defence. Such a result is confirmed by the High Court. The 

convict, is charged, convicted and sentenced under Sections 302/307 of Indian 

Penal Code and also under Section 3 of The Explosive Substances Act, 1908. 

Fifty six witnesses and investigating officer were examined without appellant 

having a counsel and none were cross-examined by appellant. Only one 

witness cross-examined to complete the formality. 

 

Therefore it was held that every person has a right to have a fair trial. A person 

accused of serious charges must not be denied of this valuable right. Appellant 

was provided with legal aid/counsel at the last stage which amounted to denial 

of effective and substantial aid. Hence appellant’s conviction and sentence was 

set aside. Section 304 does not confer any right upon the accused to have a 

pleader of his own choice for his defence at State expenses. If, however. He 

objects to the lawyer assigned to him, he must be left to defend himself at his 

own expense. 

4. Expeditious trial: 

 

Section 309(1) provides “in every inquiry or trial, the proceedings shall be held 

as expeditiously as possible, and in particular, when the examination of 

witnesses has once begun, the same shall be continued from day to day until 

all the witnesses in attendance have been examined, unless the Court finds the 

adjournment of the same beyond the following day to be necessary for reasons 

to be recorded.” 

 
In Hussainara Khatoon (IV) v. State of Bihar - (1980) 1 SCC 98 at 107 the 
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Hon'ble Supreme Court declared that speedy trial is an essential ingredient of 

‘reasonable just and fair’ procedure guaranteed by article 21 and it is the 

constitutional obligation of the state to set up such a procedure as would 

ensure speedy trial to the accused. The state cannot avoid its constitutional 

obligation by pleading financial or administrative inadequacy. 

 

The Hon'ble Supreme Court in A.R. Antulay v. R.S. Nayak - AIR 1992 SC 1701 

issued guidelines for the time period during which different classes of cases are 

to be concluded. It was held “it is neither advisable nor feasible to draw or 

prescribe an outer time limit for conclusion of all criminal proceedings. While 

determining the alleged delay, the court has to decide each case on its facts 

having regard to all attending circumstances including nature of offence, 

number of accused and witnesses, the workload of the court concerned, 

prevailing local conditions etc.- what is called systematic delay.” The aforesaid 

decision came up for consideration in the case of P. Ramachandra Rao - (2002) 

4 SCC 578 , the Hon'ble Court was upheld and reaffirmed. 

 

In Ranjan Dwivedi vs C.B.I Tr.Director General - (2012) 8 SCC 495 the Hon'ble 

Supreme Court held that, Accused was tried for the assassination of Shri. L.N. 

Mishra, the then Union Railway Minister. The trial was pending for the past 37 

years. In view of delay in completion of trial for more than 37 years from date of 

the trial the Petitioners presented Writ Petitions praying for quashing of the 

charges and trial. But it was held that the trial cannot be terminated merely on 

the ground of delay without considering the reasons thereof. Hence the petition 

was dismissed. 

 

5. Protection against illegal arrest: 

 
Section 50 provides that any person arrested without warrant shall 

immediately be informed of the grounds of his arrest. The duty of the police 

when they arrest without warrant is to be quick to see the possibility of crime, 
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but they ought to be anxious to avoid mistaking the innocent for the guilty. The 

burden is on the police officer to satisfy the court before which the arrest is 

challenged that he had reasonable grounds of suspicion. 

In Pranab Chatterjee v. State of Bihar  - (1970) 3 SCC 926 the Hon'ble Supreme 

Court held that Section 50 is mandatory. If particulars of offence are not 

communicated to an arrested person, his arrest and detention are illegal. The 

grounds can be communicated orally or even impliedly by conduct. 

 
Section 57 of Cr.P.C. and Article 22(2) of Constitution provides that a person 

arrested must be produced before a Judicial Magistrate within 24 hours of 

arrest. In State of Punjab v. Ajaib Singh - AIR 1953 SC 10 the Hon'ble Supreme 

Court held that arrest without warrant call for greater protection and 

production within 24 hours ensures the immediate application of judicial mind 

to the legality of the arrest. 

 
The decisions of the Hon'ble Supreme Court in Joginder Kumar v. State of Uttar 

Pradesh - 1994 SCC (4) 260 and D.K. Basu v. State of West Bengal - 1997 (1) 

SCC 416, were enacted in Section 50-A making it obligatory on the part of the 

police officer to inform the friend or relative of the arrested person about his 

arrest and also to make an entry in the register maintained by the police. This 

was done to ensure transparency and accountability in arrest. Sec.160 of Cr. 

P.C provides that investigation by any police officer of any male below 15 years 

or any woman can be made only at the place of their residence. Section 46(4) 

provides that no woman shall be arrested after sunset and before sunrise, save 

in exceptional circumstances and where such exceptional circumstances exist, 

the woman police officer shall, by making a written report, obtain the prior 

permission of the Judicial Magistrate of the first class within whose local 

jurisdiction the offence is committed or the arrest is to be made. 

 

6. Proceedings in the presence of the accused: 
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For the conduct of a fair trial, it is necessary that all proceedings related to the 

case should take place in the presence of the accused or his counsel. The 

underlying principle behind this is that in a criminal trial the court should not 

proceed ex parte against the accused person.  

 

The Code does not explicitly provide for mandatory presence of the accused in 

the trial as section 317 provides that a magistrate may dispense with the 

attendance and proceed with the trial if personal presence of the accused is not 

necessary in the interests of justice or that the accused persistently disturbs 

the proceedings in court. The courts should insist upon the appearance of the 

accused only when it is in his interest to appear or when the court feels that 

his presence is necessary for effective disposal of the case. Section 273 of the 

Code provides that all evidence taken in the course of the trial shall be taken in 

the presence of the accused or if the personal attendance of the accused is 

dispensed with then the evidence shall be taken in the presence of his pleader. 

For fair trial, the accused person has to be given full opportunity to defend 

himself. This is possible only when he should be supplied with the copies of the 

charge sheet, all necessary documents pertaining to the investigation and the 

statements of the witnesses called by the police during investigation. Section 

238 makes it obligatory on the Magistrate to supply copies of these documents 

to the accused free of cost. 

 
In Mohd. Hussain @ Julfikar Ali Vs. The State (Govt. of NCT) Delhi - Criminal 

Appeal No. 1091 of 2006, it was held that every person has a right to have a 

fair trial. A person accused of serious charges must not be denied of this 

valuable right. Appellant was not provided an opportunity to cross examine the 

fifty six witnesses. Only one witness was cross-examined to complete the 

formality. Hence appellant’s conviction and sentence was set aside. 

 
In Badri v. State of Rajasthan - AIR 1976 SC 560, the Hon'ble Supreme Court 

held that where a prosecution witness was not allowed to be cross examined by 
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the defence on a material point with reference to his earlier statement made 

before the police, his evidence stands untested by cross-examination and 

cannot be accepted as corroborating his previous statement. 

 

7. Right to bail: 

 
By virtue of Section 436 the accused can claim bail as a matter of right in 

cases which have been shown as bailable offences in the First schedule to the 

Code. Bail is basically release from restraint, more particularly, release from 

custody of the police. An order of bail gives back to the accused freedom of his 

movement on condition that he will appear to take his trial. If the offence is 

bailable, bail will be granted without more ado. But bail under Section 389(1) 

after conviction is not a matter of right whether the offence is bailable or non-

bailable. If no charge-sheet is filed before the expiry of 60/90 days as the case 

may be; the accused in custody has a right to be released on bail. In non-

bailable offences, the Magistrate has the power to release on bail without notice 

to the other side if charge sheet is not filed within a period of sixty days. The 

provision of bail to women, sick and old age persons is given priority subject to 

the nature of the offence. 

 

8. Prohibition on double jeopardy: 

 

Section 300 of the Code provides that persons once convicted or acquitted not 

to be tried for the same offence or on the same facts for any other offence. Plea 

of double jeopardy is not applicable in case the proceedings for which the 

accused is being tried are distinct and separate from the offence for which the 

accused has already been tried and convicted. 

 
 

 
In Kolla Veera Raghav Rao vs Gorantla Venkateswara Rao - (2011) 2 SCC 703 

the Hon'ble Supreme Court differentiated between Section 300(1) of Cr. P.C. 

and article 20(2) of the Constitution. While, Article 20(2) of the Constitution 
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only states that ‘no one can be prosecuted and punished for the same offence 

more than once’, Section 300(1) of Cr.P.C. states that no one can be tried and 

convicted for the same offence or even for a different offence but on the same 

facts. Therefore, second prosecution would be barred by Section 300(1) of 

Cr.P.C. 

 

In S.A. Venkataraman v. Union of India - AIR 1954 SC 375 the appellant was 

dismissed from service as a result of an inquiry under the Public Servants 

(Inquiries) Act, 1960, after the proceedings were before the Enquiry 

Commissioner. Thereafter, he was prosecuted before the Court for having 

committed offences under the Indian Penal Code, and the Prevention of 

Corruption Act. The Hon'ble Supreme Court held that the proceeding taken 

before the Enquiry Commissioner did not amount to a prosecution for an 

offence. It was in the nature of a fact finding to advise the Government for 

disciplinary action against the appellant. It cannot be said that the person has 

been prosecuted. 

 
In Leo Roy Frey v. Superintendent, District Jail - AIR 1958 SC 119, the accused 

was prosecuted and punished under the Sea Customs Act, 1878. Later on, he 

was prosecuted under Section 120 of the Indian Penal Code, 1860 for 

conspiracy to commit the act for which he was already convicted under the Sea 

Customs Act, 1878. It was held, second prosecution was not barred by Article 

20(2), since it was not for the same offence. Committing an offence and 

conspiracy to commit that offence has been held to be two distinct offences. 

 
9. Right against self-incrimination: 

 
Clause (3) of Article 20 provides: “No person accused of any offence shall be 

compelled to be a witness against himself.” This Clause is based on the maxim 

nemo tenetur prodere accussare seipsum, which means that “no man is bound 

to accuse himself. 
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In State of Bombay vs. Kathi Kalu - AIR 1961 SC 1808, the Hon'ble Supreme 

Court held that “to be a witness” is not equivalent to “furnishing evidence”. 

Self-incrimination must mean conveying information based upon the personal 

knowledge of the person giving the information and cannot include merely the 

mechanical process of producing documents in Court which may throw a light 

on any of the points in the controversy, but which do not contain any 

statement of the accused based on his personal knowledge. Compulsion means 

duress which includes threatening, beating or imprisoning the wife, parent or 

child of a person. Thus where the accused makes a confession without any 

inducement, threat or promise article 20(3) does not apply. 

The Hon'ble Apex Court in Selvi v. State of Karnataka - AIR 2010 SC 1974 drew 

following conclusions: 

 

 The taking and retention of DNA samples which are in the nature of 

physical evidence, does not face constitutional hurdles in the Indian 

context.  

 

 Subjecting person to narco- analysis, Polygraphy and Brain 

fingerprinting tests involuntarily, amounts to forcible interference with 

person’s mental processes, and hence violates the right of privacy as well 

as Article 20(3).  

 

 A person administered the narco-analysis technique is encouraged to 

speak in a drug-induced State and there is no reason why such an act 

should be treated any differently from verbal answers during an ordinary 

interrogation.  

 
In Dinesh Dalmia v. State of Madras - 2006 Cr. LJ  V-3, 2401 the Hon'ble Court 

held that the scientific tests resorted to by the investigating does not amount to 

testimonial compulsion. Hence, the petition was dismissed. 
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Post-Trial Rights 

 
1. Lawful punishment: 

 
Article 20(1) explains that a person can be convicted of an offence only if that 

act is made punishable by a law in force. It gives constitutional recognition to 

the rule that no one can be convicted except for the violation of a law in force. 

In Om Prakash v. State of Uttar Pradesh - AIR 1957 All 388, offering bribe was 

not an offence in 1948. Section 3 of the Criminal Law (Amendment) Act, 1952 

inserted Section 165A in the Indian Penal Code, 1860, declaring offering bribe 

as punishable. It was held that the accused could not be punished under 

Section 165A for offering bribe in 1948. Article 20(1) provides that no person 

shall be subjected to a penalty greater than that which might have been 

inflicted under the law in force at the time of the commission of the offence. It 

prohibits the enhancement of punishment for an offence retrospectively. But 

article 20(1) has no application to cases of preventive detention. 

 
2. Right to human treatment: 

 

A prisoner does not become a non-person. Prison deprives liberty. Even while 

doing this, prison system must aim at reformation. In prison, treatment must 

be geared to psychic healing, release of stress, restoration of self-respect apart 

from training to adapt oneself to the life outside. Every prisoner has the right to 

a clean and sanitized environment in the jail, right to be medically examined by 

the medical officer, right to visit and access by family members, etc. 

Recognizing the right to medical facilities. 

3. Right to file appeal: 

 

Section 389(1) empowers the appellate court to suspend execution of sentence, 

or when the convicted person in confinement, to grant bail pending any appeal 

to it. Court need not give notice to the public prosecutor before suspending 

sentence or releasing on bail. Existence of an appeal is a condition precedent 
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for granting bail. Bail to a convicted person is not a matter of right irrespective 

of whether the offence is bailable or non-bailable and should be allowed only 

when after reading the judgement and hearing the accused it is considered 

justified. 

 

4. Proper execution of sentence: 

The hanging of Afzal Guru was criticised by human rights activists, legal 

experts all over the country. In carrying out Afzal Guru’s death sentence, the 

government deliberately ignored the view of the Supreme Court and courts 

across the world that hanging a person after holding him in custody for years 

is inhuman. Mohammad Afzal Guru was convicted by Indian court for the 

December 2001 attack on the Indian Parliament, and sentenced to death in 

2003 and his appeal was rejected by the Supreme Court of India in 2005. The 

sentence was scheduled to be carried out on 20 October 2006, but Guru was 

given a stay of execution after protests in Jammu and Kashmir and remained 

on death row. On 3 February 2013, his mercy petition was rejected by the 

President of India, Pranab Mukherjee. He was secretly hanged at Delhi’s Tihar 

Jail around on 9 February 2013. 

 
Conclusion 

The judge is not to draw any inferences against the defendant from the 

fact that he has been charged with a crime and is present in court and 

represented by a counsel. He must decide the case solely on the evidence 

presented during the trial [State of U.P. v. Naresh and Ors, SC – 8th March, 

2011]. In this case it was held that the law in this regard is well settled that 

while dealing with a judgment of acquittal, an appellate court must consider 

the entire evidence on record so as to arrive at a finding as to whether the 

views of the trial court were perverse or otherwise unsustainable.  

  



88 

 

 

GENERAL PRINCIPLES OF FAIR TRIAL 
 

By     
 Sri M. Venkateswara Rao, 

        Prinipal Junior Civil Judge, 
        Gannavaram. 
 

INTRODUCTION :  
 
 It has been accepted since the inception of the judicial system that 

discovery, vindication and establishment of truth are the main purposes 

underlying existence of Courts of justice. The principle of fair trial is reflected 

in numerous rules and practices. It is a constant, ongoing development process 

continually adapted to new and changing circumstances, and exigencies of the 

situation - peculiar at times and related to the nature of crime and persons 

involved. 

 

 The fair trial is an integral part of article 21 of the constitution of India 

and it is rested on the basic principal of presumption of innocense. Universal 

declaration on human rights recognized the importance of fair trial as a basic 

human right. The concept of fair trial is based on  fundamental principal that 

state and its agencies have the solmen duty to bring the offenders before the 

law. In JAHEERA HABIBULLA KHAN AND ANOTHER VS STATE OF 

GUJARATH AND OTHERS, the Hon'ble Supreme Court of India observed that 

each one has an in built right to be dealt with fairly in a Criminal trial.  

 

THE ESSENTIAL ELEMENTS OF FAIR TRIAL :  

 

1.   Adversy system : 
 

 The concept of fair trial entails familiar triangulation of interests of the 

accused, the victim and the society.  The presiding Judge must see that the 

Justice is done and the active participation of the Presiding Judge is vital at 

times. He should not sit as  a mute spectator. If a criminal Court is to be an 
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effective instrument in dispensing justice, the Presiding Judge must cease to be 

a spectator and a mere recording machine by becoming a participant in the 

trial evincing intelligence, active interest and elicit all relevant materials 

necessary for reaching the correct conclusion, to find out the truth, and 

administer justice with fairness and impartiality both to the parties and to the 

community.  Sec.311 Cr.P.C. and Sec.165 of Indian Evidence Act empowers the 

Presiding Judge to participate in the trial when ever such exigency is occurred. 

It does not mean that the presiding Judge should interfer in the trial but at the 

appropriate times he must participate in the trial proceedings to unearth the 

truth.  

 
 

             In Himanshu Singh Sabarva Vs the State of Madhaya Pradesh, the 

Apex Court held that if fair trial envisages the need the court is not imported to 

the parties and court has reason to believe that prosecuting agency or 

prosecutor is acting in the requisite manner, the Court can exercise its powers 

U/sec. 311 Cr.P.C or U/sec.165 of Indian Evidence Act to call for the material 

witness and procure the relevant documents so as to sub serve the cause of 

justice.  

  

2. Presumption of Innocence:  

 Every criminal begins with the presumption of innocence of accused.  In 

State of Uttar Prasad Vs Naresh and others, the Hon'ble Apex Court held 

that every accused is to be presumed to be innocent unless the guilty is 

proved. The presumption of innocence is human right subject to statutory 

exception.  The said principle forms the basis of criminal jurisprudence in 

India.  In case of Kaliram Vs State of Himachal Pradesh, it was held that 
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nodoubt wrongful acquaintance and undesirable will shake the confidence of 

the people in the judicial system, it worries, however is a wrongful conviction of 

a innocent person.  The consequences of conviction of innocent person are far 

more serious and its reverberations cannot be felt in a civilized society. 

 

 

 

3. Independent and Impartial Competent Judges: 

 There must be an independent, impartial and competent judges to 

ensure the fair trial. It is important that the judiciary is independent of 

suspicion of executive influence and control, whether direct or indirect. 

Therefore, the whole burden of fair and impartial trial thus rests on the 

shoulder of the judiciary.  In Shyam Singh Vs State of Rajasthan the Hon'ble 

Court observed that the question is not whether a bias has actually effect the 

Judgment. The real test is whether there exists a circumstance according to 

which a litigant could reasonablly apherhanded that a bias attributable to a 

Judicial Officer must have operated against him in the final decision of the 

case.  

 

4. Autrefois Acquit and Autrefois Convict:  

 The above referred doctrine is substantially incorporated in Article 20(2) 

of the Constitution and is embodied in Sec.300 of Cr.P.C.  The scope of Sec.300 

Cr.P.C. is wider than article 20(2) of the constitution.  In Kolla Veera 
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Raghavara Rao Vs. G.Venkateswara Rao, the Hon'ble Supreme Court of India 

observed Sec.300(1) Cr.P.C is wider than the Article 22 of the Constitution.  

While Article 22 states that no one can be prosecuted and punished for the 

same offence more than once, Sec.300(1) Cr.P.C states that no one can be tried 

and convicted for the same offence or even for different offences but on the 

same facts.  

 

 

 

5.  Venue of trial and public hearing :  

Public trial in open Court acts as a check against judicial caprice or vagaries 

and serves as a powerful instrument for creating confidence of public in 

fairness, objectivitiy and impartiality of the administration of criminal justice. 

The Code therefore provides that subject to such reasonable restrictions as the 

Court may consider necessary, to place in which the Court is held shall be an 

open Court to which the public generally may have access (Sec.327 of Cr.P.C) 

Fair trial also requires public hearing in an open court. It is one of the essential 

elements of the concept of a fair trial. The public must have reasonable access 

to the venue and there should not be any unreasonable restructions over the 

venue of the trial and the concept of open court. 

 

6.  Knowledge of the accusation :  

 The accusation against the accused must be explained to the accused 
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with all certinity and in unambiquious terms. This is possible only when he 

should be supplied with the copies of the charge sheet, all necessary 

documents pertaining to the investigation and the statements of the witnesses 

recorded by the police during investigation. Sections 207  and 238 Cr.P.C make 

it obligatory on the Magistrate to supply copies of these documents to the 

accused free of cost. The prosecution must inform the defence of the witnesses 

it intends to call at trial within a reasonable time prior to the trial so that the 

accused may have sufficient time to prepare his/her defence.   

 

 In Badri v. State of Rajasthan, the court held that where a prosecution 

witness was not allowed to be cross examined by the defence on a material 

point with reference to his earlier statement made before the police, his 

evidence stands untested by cross-examination and cannot be accepted as 

corroborating his previous statement. 

.  

7. Trial in the presence of the accused:  

 The trial ought to be conducted in the presence of the accused since it 

facilitates the accused to understand all the proceedings and gets more 

opportunities to defend the case in suitable manner. However, the Ciminal 

Proceedure Code does not explicitly provide for mandatory presence of the 

accused in the trial as section 317 provides that a magistrate may dispense 

with the attendance and proceed with the trial if personal presence of the 

accused is not necessary in the interests of justice or that the accused 
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persistently disturbs the proceedings in court. The courts should insist upon 

the appearance of the accused only when it is in his interest to appear or when 

the court feels that his presence is necessary for effective disposal of the case. 

Court should see that undue harassment is not caused to the accused 

appearing before them. Section 273 of the Code provides that all evidence 

taken in the course of the trial shall be taken in the presence of the accused or 

if the personal attendance of the accused is dispensed with then the evidence 

shall be taken in the presence of his pleader.  

 

  

8.  Expeditious trial : 

Speedy trial is necessary to gain the confidence of the public. Delayed trial 

defeats the objective of the re-socialization of the offenders too. Section 309(1) 

gives directions to the courts with a view to have speedy trials and quick 

disposals.  In Hussainara Khatoon (IV) v. State of Bihar  the Honourable 

Apex court declared that speedy trial is an essential ingredient of ‘reasonable 

just and fair’ procedure guaranteed by article 21 and it is the constitutional 

obligation of the state to set up such a procedure as would ensure speedy trial 

to the accused. The state cannot avoid its constitutional obligation by pleading 

financial or administrative inadequacy. As the guardian of the fundamental 

rights of the people, it is constitutional obligation of this court to issue 

necessary directions to the State for taking positive action to achieve this 

constitutional mandate. In Motilal Saraf v. State of J and K  the Supreme 
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Court explained the meaning and relevance of speedy trial and said that the 

concept of speedy trial is an integral part of article 21 of the Constitution. The 

right to speedy trial begins with actual restraint imposed by arrest and 

consequent incarceration, and continues at all stages so that any possible 

prejudice that may result from impressible and avoidable delay from the time of 

commission of the offence till its final disposal, can be prevented. 

 

In A.R. ANTULAY v. AVDESH KUMAR- AIR 1992 SC 1701 

The Supreme Court issued the following guidelines for the speedy trial of cases. 

 
1. Fair just and reasonable procedure inflict in the Art.21 of the Constitution 

creates a right in the accused to be tried speedily. Right to speedy trial is the 

right of the accused. The fact that a speedy trial is also in public interest or 

that it serves the societal interest also does not make it any the less the right of 

the accused. It is in the interest of all concerned that the guilt of innocent of 

the accused is determined as quickly as possible in the circumstances. 

 

2. Right to speedy trial flowing from Art.21 encompasses all the stages, namely, 

the stage of investigation, inquiry and trial, appeal, revision and retrial. That is 

how, the Supreme Court has understood this right and there is no reason to 

take restricted view. 

 

3. The concerns underlying the right to speedy trial from the point of view of 

the accused 

are:- 

 (a) the period of remand and pre-conviction detention should be as short 

as possible, in other words the accused should not be subjected to unncessary 

and unduly long incarceration prior to his conviction. 
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 (b) The worry, anxiety, expense and dissturbance to his vocation and 

peace resulting from an unduly prolonged investigation, inquiry or trial should 

be minimal, and 

 

 (c) undue delay may well result in impairment of the ability of the 

accused to defend himself whether on account of death, disappearance of non-

availability of witnesses or otherwise. In every case where the right to speedy 

trial is alleged to have been infringed the first question to be put and answered 

is who is responsible for the delay. Proceedings taken by either party in good 

faith to vindicate their rights and interests as perceived by them cannot be 

treated as delaying tactics nor can the time taken in pursuing such 

proceedings be counted towards delay. It goes without saying that frivolous 

proceedings or proceedings are taken merely for delaying the day of reconking 

cannot be treated as proceedings taken in good faith. The mere fact that an 

application/petition is admitted and in order of stay granted by a superior 

court is by itself no proof that the proceedings is not a frivolous. Very often this 

stays obtained of ex parte representation. 

 

(4) While determining whether undue delay has occurred (resulting in violation 

of right to speedy trial) one must have regard to all the attendance 

circumstances including nature of offence, number of accused and witnesses, 

the workload of the Court concerned prevailing local conditions and so as what 

is called the systematic delays. It is true that is the obligation of the State to 

ensure speedy trial and state includes judiciary as well but a realistic and 

practical approach should be adopted in such matters instead of a pedantic 

one. 

 

(5) Each and every delay does not necessarily prejudice the accused. Some 

delays may indeed work to his advantage. However, inordinately long delay 

may be taken as presumptive proof of prejudice. In this context the fact of 

incarceration of accused will also be a relevant fact. The prosecution should 
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not be allowed to become a prosecution. But when does the prosecution 

become prosecution again depends upon the facts of a given case. 

 

(6) We cannot recognise or give effect to what is called the “demand” rule. An 

accused cannot try himself, he is tried by the Court at the behest of the 

prosecution. Hecne, an accused plea of denial of speedy trial cannot be 

defeated by saying that the accused did at no time demand a speedy trial. If in 

a given case, he did make such a demand and yet was not tried speedily it 

would be plus point in his favour but the mere non-asking for a speedy trial 

cannot be put against the accused. 

 

(7) Ultimately the Court has to balance and weigh the several relevant factors 

“balancing test” or “balancing process” and determine in each case whether the 

right to speedy trial has been denied in a given case. 

 

(8) Ordinarily speaking where the Court comes to the conclusion the right to 

speedy trial of an accused has been infringed. The charges or the conviction as 

the case may be shall be quashed. But this is not the only course open. The 

nature of the offence and other circumstances in a given case may be such that 

quashing of proceedings may not be in the interest of justice. In such a case it 

is open to the Court to make such other appropriate order including an order 

to conclude the trial within a fixed trial where the trial is not concluded or 

reducing the sentence where the trial has concluded as may be deemed just 

and equitable in the circumstance of the case. 

 

(9) It is neither advisable nor practicable to fix any time limit for trial of 

offences. Any such rule is bound to be qualified one. Such rule cannot also be 

evolved merely to shift the burden of proving justification on to the shoulders of 

the prosecution to justify and explain the delay. At the same time, it is duty of 

the Court to weigh all the circumstance of the given case before pronouncing 

upon the complaint. 
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(10) An objection based on denial of right to speedy trial and for relief on that 

account should first be addressed to the High Court. Even if the High Court 

entertains such a plea ordinarily it should not stay the proceedings except in 

case of grave and exceptional nature. Such proceedings in High Court must 

however be disposed of on a priority basis. 

 

9. Aid of counsel : 

The requirement of fair trial involves two things viz. An apportinuty to the 

accused to secure their counsel of his choice and the duty of state to provide a 

counsel to the accused in certain cases. The right is recognized because of the 

fact that ordinarily an accused person does not have knowledge and the 

professional skill to defend before a court of law. Article 39(a) of constitution 

requires that the state should pass suitable legislation for promoting and 

providing free legal aid. To fulfil the constitutional mandidate, Sec.12 of legal 

services authorities act 1987 provides legal services to the person specified in 

it. Further, it is a constitutional right to have a right of choice in selection of a 

counsel. Sec.303 and 304 of Cr.P.C. are manifestation of the said 

constitutional mandidate. It was held in Menaka Gandhi Vs. Union of India 

that the right of an indegent person to be provided with a lawyor at state's 

expenses is an essential ingredient of Article 21.  

 

 Conclusion : 

The sole aim of the law is approximation of justice and assurance of fair 

trial is the first imperative of the dispensation of justice. It cannot be denied 
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that one of the most valuable rights of our citizens is to get fair and impartial 

trial free from an atmosphere of prejudice. In law the expression justice 

comprehends not merely a just decision but also a fair trial. A denial of fair 

trial is denial of justice. Free legal aid and speedy trial has been dealt in the 

landmark cases Sukdas Vs. Union of India AIR 1986 SC 991 and 

Hussainara Khatoon v. State of Bihar AIR 1979 SC 1369 These two basic 

requirements preconditions and essential ingredients of fair just and 

reasonable criminal trial.  
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GENERAL PRINCIPLES OF FAIR TRIAL 
 

By      
Sri T.V.S.S. Prakash, 

                III-Addl. Junior Civil Judge, 
                Vijayawada. 
                                                                             

     
INTRODUCTION :  
  

 The right to a fair trial is a norm of international human rights law.  It is 

designed to protect individuals from the unlawful and arbitrary curtailment or 

deprivation of their basic rights and freedoms, the most prominent of which are 

the right to life and liberty of the person. The concept of fair trial is based on 

the basic principles of natural justice.  The formal account of the concept of fair 

trial has been accepted as human rights jurisprudence in the Universal 

Declaration of Human Rights, 1948. The major features of fair criminal trial are 

preserved in Article 10 and 11 of the Universal Declaration of Human Rights, 

1948.  The standards against which a trial is to be assessed in terms of 

fairness are numerous, complex, and constantly evolving.  In Zahira 

Habibullah Sheikh and ors v. State of Gujrat and ors  the Honourable  

Supreme Court of India observed that the evolving horizons of fair trial and 

stated that the principle of fair trial now informs and energizes many areas of 

the law. 

THE IMPORTANT ELEMENTS OF FAR TRIAL 
 

 
1. Presumption of innocence : 
 

 
 The principle that the accused person is presumed to be innocent unless 
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the guilt is established beyond reasonable doubt is of cardinal importance in 

the administration of justice. The  principle is based on legal adage that it is 

better that ten criminals  escape than that one innocent person is wrongfully 

convicted.  The basic component of the right to a fair trial, the presumption of 

innocence, inter alia,  means that the burden of proof in a criminal trial lies on 

the prosecution and that the accused has the benefit of doubt. The 

presumption is seen to flow from the Latin legal principle that ei incumbit 

probatio qui dicit, non qui negat ( the burden of proof rests on who asserts, not 

on who denies). The presumption of innocence is in fact a legal instrument 

created by the law to favour the accused based on the legal inference that most 

people are not criminals.  

 

 
2. Independent, impartial and competent judges :  

 
 The competent, independent and impartial court is the fundamental 

requirement to conduct a fair trial.  Independence presupposes a separation of 

powers from executive branch. The judiciary should be protected from undue 

influence by or interference from the executive branch. In a criminal trail, since 

the state is the prosecuting party, it gains utmost significance and importance 

to prove that the judiciary is unchained of all suspicion of executive influence 

and control, direct or indirect. In this regard section 6 of the Code is relevant 

which separates courts of Executive Magistrates from the courts of Judicial 

Magistrates. Article 50 of the Indian Constitution also imposes similar duty on 

the state to take steps to separate the judiciary from the executive. Impartiality 

refers to the conduct of the judge. Bias is the decisive factor for ascertaining a 

court’s impartiality. It can, thus, be prima facie  called in question when a 

judge has taken part in the proceeding in some prior capacity or when he has a 

personal stake in the proceedings. But this presumption is taken away by 

section 479 of the Code18 , which prohibits trial of a case by a judge or 

magistrate in which he is a party or otherwise personally interested. 
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3. Venue of trial and public hearing : 

 
 Fair trial also requires public hearing in an open court.  The right to a 

public hearing is one of the essential elements of the concept of a fair trial. 

Section 327 of the Criminal Procedure Code makes provision for open courts 

for public hearing but it also gives discretion to the presiding judge or 

magistrate that if he thinks fit, he can deny the access of the public generally 

or any particular person to the court. The provisions regarding the venue or 

place of inquiry or trial are contained in sections 177 to 189 of the Criminal 

Procedure Code. It is general rule that every offence is to be inquired into or 

tried by a court within whose local jurisdiction it was committed. In the case of 

Naresh Sridhar Mirajkar  v. State of Maharashtra  the apex court observed 

that the public confidence in the administration of justice is of such great 

significance that there can be no two opinions on the broad proposition that in 

discharging their functions as judicial tribunals, courts must generally hears 

causes in open court and must permit public admission to the court. 

 

 
 
4. Knowledge of the accusation : 

 
  It is also one of the attributes of the fair trial that the accused 

person is given adequate opportunity defend himself. The accusation must be 

explained in clear terms with all certinity and the provisions envisaged must be 

complied in order to give adequate and reasonal opportunity to the accused to 

defend the case in most effective manner. The Criminal Procedure Code 

considered the value of this object and provides under many provisions in plain 

words that when an accused person is brought before the court for trial, the 

particulars of the offence of which he is accused shall be stated to him. In case 

of serious  offences, the court is required to frame a formal charge and then 

read and explain the charge to the accused person. 
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5. Trial in the presence of the accused :  
 

 The general rule in criminal cases is that all inquiries and trials should 

be conducted in the presence of the accused person.  In the case of H.R. 

Industries v. State of kerala,  the honourable kerala high court very 

beautifully stated that the circumstances in which the personal presence of the 

accused person could be done away. It was opined that: “In cases which are 

grievous in nature involving moral turpitude, personal attendance is the rule. 

But in cases which are technical in nature, which do not involve moral 

turpitude and where the sentence is only fine, exemption should be the rule. 

The courts should insist upon the appearance of the accused only when it is 

his interest to appear or when the court feels that his presence is necessary for 

effective disposal of the case. When the accused are women, labourers, wage 

earners and other busy men, court should as a rule grant exemption from 

personal attendance. Court should see that undue harassment is not caused to 

the accused appearing before the court.” 

 

  Furthermore, it is also imperative that in a trial the evidence should be 

taken in the presence of the accused person. Section 273 of the Code is 

significant in this regard which provides that all evidence taken in the course of 

the trial shall be taken in the presence of the accused. However,  an exception 

is provided to the general rule that if the personal attendance of the accused is 

dispensed with the evidence shall be taken in the presence of his pleader.  The 

right created by this section is further supplemented by section 278, which, 

inter alia  provides that whenever the law requires the evidence of a witness to 

be read over to him after its completion, the reading shall be done in the 

presence of the accused, or of his pleader. These provisions enable the accused 

person to prepare his arguments for rebuttal of such evidences. If any evidence 

is given in a language not understood by the accused person, the object of 

section 273 will not be fulfilled; therefore to avoid this difficulty section 279 
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casts a mandatory duty on the court that whenever any evidence is given in 

any language not understood by the accused, it shall be interpreted to him in 

open court in a language understood by him. But non-compliance with this 

provision will be considered as a mere irregularity not vitiating the trial if there 

was no prejudice or injustice caused to the accused person. 

 

 

6. Expeditious trial : 
 

 Speedy trial is necessary to gain the confidence of the public in judiciary.  

Section 309(1) Criminal Procedure Code gives directions to the courts with a 

view to have speedy trials and quick disposals. It is recognised as one of the 

elements of fair trial. In Hussainara Khatoon (IV) v. State of Bihar the 

Honourable Apex Court declared that speedy trial is an essential ingredient of 

‘reasonable just and fair’ procedure guaranteed by article 21 and it is the 

constitutional obligation of the state to set up such a procedure as would 

ensure speedy trial to the accused. The state cannot avoid its constitutional 

obligation by pleading financial or administrative inadequacy. As the guardian 

of the fundamental rights of the people, it is constitutional obligation of this 

court to issue necessary directions to the State for taking positive action to 

achieve this constitutional mandate. In Motilal Saraf v. State of J and K the 

honourable Supreme Court explained the meaning and relevance of speedy 

trial and said that the concept of speedy trial is an integral part of article 21 of 

the Constitution. The right to speedy trial begins with actual restraint imposed 

by arrest and consequent incarceration, and continues at all stages so that any 

possible prejudice that may result from impressible and avoidable delay from 

the time of commission of the offence till its final disposal, can be prevented. 

 

CONCLUSION :   
 

 It is universal accepted principle that the denial of fair trial is nothing 

but denial of justice. It reflects the significance and importance of fair trial in 
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administration of criminal justice system. The expeditious trial and free legal 

services is an unalienable element of reasonable, fair and just procedure. The 

adherehance of the above referred components can be seen in different 

provisions of the statues and the fair trial is recognised as a basic human right.  
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GENERAL PRINCIPLES OF FAIR TRIAL 
By 

Smt. M.V Seshamma, 
IV-Addl. Junior Civil Judge,  

Vijayawada. 
 

Introduction: 

‘Fair trial’ is a bundle of legally enforceable rights guaranteed by the 
state to its citizens, for whom the state itself exists. The principle of a fair trial 
is put in concrete terms of certain rights such as the right to remain silent, the 

prohibition of double jeopardy, the right to legal counsel, the right to be notified 
of charges, and so on. Each right has been crafted to ensure that every person 

coming before our courts is afforded, from the moment investigation or 
detention begins till the final disposition of the case, equal protection no matter 
what their birth or national origins; their social or economic status; or their 

religious or political beliefs; no matter how grievous the alleged crime. This 
means that the right to a fair trial encompasses the notion that each individual 

must be able to make use of his procedural rights regardless of his individual 
capabilities. Seeking to refine the quality of justice at every turn, fair trial 
norms are nuanced to afford particular protection to the more vulnerable and 

greatly disadvantaged who may come before the law, whether as witnesses, 
victims or accused. The application of fair trial norms to every single instance 
and at every stage of the criminal law is recognized both internationally and 

nationally in India, as a fundamental right. These rights, constitutionally 
guaranteed, compel and cast a legal duty on the judge to ensure that they are 

respected realized and never violated. 
 

General Principles of Fair Trial are applicable in all stages: 

The rules that ensure protection of all parties i.e., defence, prosecution, 
accused, victim and witnesses are laid down in the Code of Criminal Procedure 
and the Evidence Act. The system is designed with the specific idea for arriving 

at the truth and delivering justice, as nearly as it is humanly possible to do. 
Non-compliance with any single norm at any stage can subvert all further 

proceedings, taint the entire process and gravely impinge on the rights of all 
parties before the court. 

A trial primarily aimed at ascertaining truth has to be fair to all 

concerned which includes the accused, the victims and society at large. Each 
person has a right to be dealt with fairly in court proceedings. Denial of a fair 

trial is as much injustice to the accused as it is to the victim and society. 

The Universal Declaration of Human Rights (UDHR) lays down the 
common standard to be met by all nations and Article 11(1) states that 

“Everyone charged with a penal offence has the right to be presumed innocent 
until proved guilty according to law in a public trial at which he has had all the 
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guarantees necessary for his defence.”   

The cardinal rules are: 

 The burden of proof rests on the prosecution. 

 The prosecution must establish guilt beyond reasonable doubt. 

 The benefit of doubt belongs to the accused. 

 
Right to be presumed innocent: 

Criminal procedure is built around the principle of “innocent until 

proven guilty” and is designed to protect this right. So, the burden of proving 
the  guilt of accused lies on the prosecution. 

The Hon’ble Apex Court in “P.N.Krishna Lal v Government of Kerala” 
(1995 Supp(2) SCC 187) clarified that the principle of presumption of 
innocence is entrenched in the Indian Constitution, the Universal Declaration 

of Human Rights and the Civil and Political Rights Convention, guaranteeing 
fundamental freedom and liberty to an accused person and the procedure 
prescribed for trial must also stand the test of the rights guaranteed by those 

fundamental human rights. In criminal jurisprudence, the settled law is that 
the prosecution must prove all the ingredients of the offence for which the 

accused has been charged and proof of his guilt must be beyond reasonable 
doubt. 

Section 101 of the Indian Evidence Act further reinforces this right, by 

providing that whoever desires a court to give judgement as any legal right or 
liability depending on the existence of facts which he asserts, must prove those 

facts.” Thus, if the state wants to convict an individual of an alleged crime, the 
state carries the burden of proving the defendant’s guilt. 

To protect this right to be presumed innocent, Section 161(2) of the Code 

of Criminal Procedure permits persons questioned by the police to refrain from 
answering question which might expose them to criminal penalty.  

Judges must always honour this right of the accused person. Their own 

predilections, the force of prosecutions arguments or the weakness of the 
defence is not adequate to ground a conviction. These elements may factor in 

but it is not sufficient proof of guilt. Extraneous factors such as public 
pressure, media reports, the judge’s own biases or popular opinion cannot 
influence the judicial verdict.  

 
Right to equality before the Law and Equal Treatment by the law: 

The Constitution is unequivocal that equality is a fundamental mandate 
by which both state and individuals are bound. Furthering this principle and 
making equality a reality, is part of the judge’s mandate. Equality before the 

law requires that there must be equal access to the law and equal treatment 
before the law. 
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The right to equality before the law and equal treatment by the law 
means that discrimination is prohibited throughout the judicial proceedings. 

Judges and officials may not act in a discriminatory manner when enforcing 
laws and they must ensure that the rights of all are equally protected. 

The Hon’ble Supreme Court explained in “Mrs. Maneka Gandhi v. Union 
of India (UOI) and Anr” (1978 1 SCC 248) that the right to equality articulated 
in Article 14 of Constitution of India not only prohibits the State from 

discriminatorily applying the law, but also mandates that the law is not applied 
unreasonably, arbitrarily, fancifully or oppressively. The Hon’ble Court 
explained that Article 14 interacts with Article 21, and also right to equality 

before the law as a fundamental right, thus attaching to every human being, 
everywhere, at all times. 

 
Right to remain silent: 

The burden of proof to bring the guilt of the accused in criminal 

proceedings solely rests on the prosecution. The right to remain silent is 
supported by three related underlying policies.  

First, it ensures that the government is according respect and dignity to 
its citizens. “To adequately respect the inviolability of the human personality, 
an accusatory system of criminal law requires that the government attempting 

to punish an individual must do so by producing its own evidence through its 
own independent efforts, rather than by the cruel, shortcut, practice of 
compelling inculpatory statements from the accused’s mouth.”  

Second, the right to remain silent safeguards the accused by deterring 
police coercion and forced statement.  

Third, by deterring coerced statements, the right to remain silent helps 
ensure that the statements made by the accused are reliable. 
 

Right of protection against self-incrimination: 

The Article 20(3) of the Constitution protects the right of the accused to 
remain silent by providing that: “No person accused of any offence shall be 

compelled to be a witness against himself.” 
 

Examination of witnesses by police: 
Section 161(2) of the Code of Criminal Procedure leaves no room for 

doubt when it states that an accused is bound to answer all questions of a 

state official truthfully except “questions the answers to which would have a 
tendency to expose him to a criminal charge or to a penalty or forfeiture.” 

 
Further statements of the accused to the court: 

The Code of Criminal Procedure, Section 313 further protects the right to 

silence, It protects the accused from liability for refusing to answer or falsely 
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answering questions by a judge during a court proceeding. It says: “the 
accused shall not render himself liable to punishment by refusing to answer 

such questions, or by giving false answers to them.” 
 

The accused is a competent witness for the defence: 

During a trial, the accused can be arrayed as a witness for the defence, 
but cannot be called on to give evidence except at their own request. If the 

accused chooses not to give evidence, the court cannot draw any adverse 
presumption against him. This is reiterated in “Nandini Satpathy v P.L. Dani” 
(AIR 1978 SC 1025). 

The Hon’ble Supreme Court has laid down the following directives with 
regard to the right to silence: 

 An accused person cannot be coerced to give a statement pointing to 
his/her guilt. 

 The accused person must be informed of his/her right to remain silent 
and also of the right against self incrimination. 

 No adverse inference may be drawn from anyone availing this right to 
silence. 

 An accused person must be informed of his/her right to consult a lawyer 
at the time of questioning, irrespective of whether he/she is under arrest 

or in detention. 

 The person being interrogated has the right to have a lawyer by his/her 

side during the interrogation but not throughout. 
 

At what stage does the right to silence apply: 

 The right to remain silent is not merely restricted to the trial stage and 
courtroom proceedings where the accused is a witness. 

 The right also applies to pre-court, police and custodial interrogations 
and other elements of the investigation process that might compel 

incriminating information. 

 The Hon’ble Supreme Court has now held that Narco Analysis, polygraph 

and brain mapping tests cannot be administered on any accused without their 
consent. This is settled principle as per judgement in “Selvi and others v State 
of Karnataka” (AIR 2010 SC 1974). Further, the courts should not take the 

process of obtaining the consent of the accused lightly, and must ensure that 
the “consent” is voluntary. For this purpose, the Hon’ble Supreme Court has 

not only endorsed the guidelines issued by the National Human Rights 
Commission in this regard, but has held them as binding. 
Ex-post Facto laws: 

The legal maxim “Nullum Crimen Sine Lege” (No crime, no punishment, without 
a previous penal law”) i.e., Principle of Non-Retroactivity is embodied in the 

Article 20(1) of Constitution of India which also ensures the Fair Trial. Article 
20(1) of the Constitution states: “No person shall be convicted of any offence 
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except for violation of a law in force at the time of commission of the Act 
charged as an offence, nor be subjected to a penalty greater than that which 

might have been inflicted under the law in force at the time of the commission 
of the offence.” This Article not only prohibits laws purporting to create an ex 

post facto application, but also prohibits convictions or sentences based on 
laws not yet enacted when the charged offence occurred. 

The simple proposition is that no one can be investigated tried or 

punished for something which was not a crime when the event or actions took 
place. The paramount importance of this principle has been universally 
recognized. The principle also extends to law making. It is considered 

oppressive and unfair to make laws which operate retrospectively, i.e. make 
some action performed in the past into a crime in the present. The principle 

also accords with another universally recognized rule that it is the duty of any 
law maker to declare the law and make it known so that it can be obeyed. 
These principles are universally accepted as absolutely necessary to underpin 

the rule of law and because it is recognized that the state is much more 
powerful than the individual and its power must be conditioned in order to 

protect individual liberties against arbitrary and unwarranted intrusions by the 
state. 

 However courts can still apply repealed criminal statutes if the accused 

committed the crimes prior to such statute’s repeal (G.P.Nayyar v State (Delhi 
Administration AIR 1979 SC 602). 

 For example, persons charged under the Terrorism and Disruptive 

Activities Act (TADA) and Prevention of Terrorism Act (POTA) continue to 
languish in jail even though the laws have been repealed, and they will be tried 

and sentenced under those laws.  
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GENERAL PRINCIPLES OF FAIR TRIAL 
 

By 
Sri G.L.V. Prasad, 

Junior Civil Judge,  
Kaikaluru. 

 

INTRODUCTION: 
 
 Fair trial is an integral part of Article 21 of the Constitution of India and 

rests on the basic principle of presumption of innocence. The right to a fair trial 

is a norm of international human rights law and also adopted by many 

countries in their procedural law.  The major features of fair criminal trial are 

preserved in Universal Declaration of Human Rights, 1948.  

 The concept of fair trial is based on the basic ideology that State and its 

agencies have the duty to bring the offenders before the law.  In their battle 

against crime and delinquency, State and its officers cannot on any account 

forsake the decency of State behaviour and have recourse to extra-legal 

methods for the sake of detection of crime and even criminals.  Therefore, the 

procedure adopted by the State must be just, fair and reasonable.   The right to 

a fair trial is a fundamental safeguard to ensure that individuals are protected 

from unlawful or arbitrary deprivation of their human rights and freedoms, 

most importantly of the right to liberty and security of person.  The Indian 

Courts have recognized that the primary object of criminal procedure is to 

ensure a fair trial of accused persons. 

 There are certain principles of fair trial and they are as follows___ 

 (1)   Adversary trial system. 
 (2)   Presumption of innocence. 
 (3)   Independent, impartial and competent judges. 

 (4)   Autrefois acquit and autrefois convict. 
 

(1). Adversary trial system: 

 The system adopted by the Criminal Procedure Code, 1973 is the 

adversary system based on the accusatorial method.  In adversarial system 

responsibility for production of evidence is placed on prosecution with the 
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Judge acting as a neutral referee. This system of criminal trial assumes that 

the State, on one hand, by using its investigative agencies and Government 

counsels will prosecute the wrongdoer who, on the other hand, will also take 

recourse of best counsels to challenge and counter the evidences of 

prosecution. In RAM CHANDER v. STATE OF HARYANA,2, the Hon'ble Apex 

Court observed as follows___ 

 

"If a Criminal Court is to be an effective instrument in 
dispensing justice, the presiding judge must cease to be a 

spectator and a mere recording machine. He must become a 
participant in the trial by evincing intelligent active 
interest.” 

 
Further, in HIMANSHU SINGH SABHARWA v. STATE OF M.P. AND ORS, the 

Hon'ble apex Court observed as follows___ 

"If fair trial envisaged under the Code is not imparted to the 

parties and court has reasons to believe that prosecuting 
agency or prosecutor is not acting in the requisite manner 
the court can exercise its power under section 311 of the 

Code or under section 165 of the Indian Evidence Act, 1872 
to call in for the material witness and procure the relevant 

documents, so as to sub serve the cause of justice."  
 
(2).   Presumption of Innocence: Every criminal trial begins with the 

presumption of innocence in favour of accused. The burden of proving the guilt 

of accused is upon prosecution and unless it relieves itself of that burden, the 

Courts cannot record a finding of the guilt of accused.   The said presumption 

is derived from Latin legal principle ei incumbit probatio qui dicit, non qui 

negat, that is, the burden of proof rests on who asserts, not on who denies.  In 

STATE OF U.P. v. NARESH AND ORS (2001) 4 SCC 324, the Hon'ble 

Supreme Court observed as follows___ 

“Every accused is presumed to be innocent unless his guilt 
is proved. The presumption of innocence is a human right 

subject to the statutory exceptions. The said principle forms 
the basis of criminal jurisprudence in India.”   

                                                 

2  (1981) 3 SCC 191 
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Similarly in KALI RAM v. STATE OF H.P (1973) 2 SCC 808, the Hon'ble 

Supreme Court observed as follows___ 

"It is no doubt that wrongful acquittals are undesirable and 
shake the confidence of the people in the judicial system, 
much worse; however is the wrongful conviction of an 

innocent person. The consequences of the conviction of an 
innocent person are far more serious and its reverberations 
cannot be felt in a civilized society." 

 
In fact, it  is the duty of the prosecutor and defence counsel as well as all 

public authorities involved in a case to maintain the presumption of innocence 

by refraining from pre-judging the outcome of the trial. 

 

(3). Independent, impartial and competent judges: 

 The basic principle of the right to a fair trial is that proceedings in any 

criminal case are to be conducted by a competent, independent and impartial 

Court.  In a criminal trial, as the State is the prosecuting party and police is 

also an agency of the State, it is important that the judiciary is unchained of all 

suspicion of executive influence and control, direct or indirect. The whole 

burden of fair and impartial trial thus rests on the shoulders of the judiciary in 

India.  The primary principle is that no man shall be judge in his own cause. 

Section 479 of the Code, prohibits trial of a case by a judge or magistrate in 

which he is a party or otherwise personally interested. This disqualification can 

be removed by obtaining the permission of the appellate court. In SHYAM 

SINGH v. STATE OF RAJASTHAN 1973 CRL LJ 441, 443,  Hon'ble 

Rajasthan High Court observed as follows___ 

 
"The question is not whether a bias has actually affected the 
judgment. The real test is whether there exists a 

circumstance according to which a litigant could reasonably 
apprehend that a bias attributable to a judicial officer must 
have operated against him in the final decision of the case." 

 
In this regard Section 6 of the Code is relevant which separates Courts of 

Executive Magistrates from the Courts of Judicial Magistrates. Article 50 of the 
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Indian Constitution also imposes similar duty on the State to take steps to 

separate the judiciary from the executive. In ZAHIRA HABIBULLAH SHEIKH 

AND ORS. v. STATE OF GUJARAT AND ORS.  (2006) 3 SCC 374 at 395, it was 

observed by the Hon'ble Supreme Court as follows___ 

 

“Each one has an inbuilt right to be dealt with fairly in a 
criminal trial. Denial of a fair trial is as much injustice to 

the accused as it is to the victim and to society. Fair trial 
obviously would mean a trial before an impartial judge, a 
fair prosecutor and an atmosphere of judicial calm. Fair 

trial means a trial in which bias or prejudice for or against 
the accused, the witness or the cause which is being tried, 

is eliminated.”  
 
(4). Autrefois acquit and autrefois convict: 

 According to this doctrine, if a person is tried and acquitted or convicted 

of an offence he cannot be tried again for the same offence or on the same facts 

for any other offence.  The said doctrine has been substantially incorporated in 

Article 20(2) of the Constitution and is also embodied in Section 300 of the 

Code.  In KOLLA VEERA RAGHAV RAO v. GORANTLA VENKATESWARA 

RAO (2011) 2 SCC 703, the Hon'ble Supreme Court observed as follows__ 

 
"Section 300(1) of Cr.P.C. is wider than Article 20(2) of the 
Constitution. While, Article 20(2) of the Constitution only 

states that ‘no one can be prosecuted and punished for the 
same offence more than once’, Section 300(1) of Cr.P.C. 

states that no one can be tried and convicted for the same 
offence or even for a different offence but on the same facts. 
In the present case, although the offences are different but 

the facts are the same. Hence, Section 300(1) of Cr.P.C. 
applies. Consequently, the prosecution under Section 420, 
IPC was barred by Section 300(1) of Cr.P.C. The impugned 

judgment of the High Court was set aside." 
 

 Coming to the aspect of trial stages in criminal cases, there are two 

stages, one is pre-trial and the other is post trial.  In both the stages, there are 

certain rights to the accused persons, who are facing trial of the offences with 

which they are charged, and they are as follows___ 
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(1)  PRE-TRIAL RIGHTS: 

 The Code entitles an accused of certain rights, during investigation stage, 

enquiry or trial of offence with which he or she is charged.  It is the duty of the 

police and Court to see that accused is aware of about the accusation levelled 

against him. Section 327 of the Code makes provision for open courts for 

public hearing but it also gives discretion to the presiding judge or magistrate 

that if he thinks fit, he can deny the access of the public generally or any 

particular person to the court during disclosure of indecent matter or when 

there is likelihood of a disturbance or for any other reasonable cause. They are 

in general classified as follows: 

 1. Knowledge of the accusation: It is the duty of the police and Court to 

see that accused is aware of about the accusation levelled against him. 

 2. Protection against illegal arrest: Section 50  of the Code provides 

that any person arrested without warrant shall immediately be informed of the 

grounds of his arrest. The duty of the police when they arrest without warrant 

is to be quick to see the possibility of crime, but they ought to be anxious to 

avoid mistaking the innocent for the guilty. The burden is on the police officer 

to satisfy the court before which the arrest is challenged that he had 

reasonable grounds of suspicion. If particulars of offence are not 

communicated to an arrested person, his arrest and detention are illegal. The 

grounds can be communicated orally or even impliedly by conduct.  Section 57 

of the Code and Article 22(2) of Constitution provides that a person arrested 

must be produced before a Judicial Magistrate within 24 hours of arrest.  

 3. Aid of Counsel: The requirement of fair trial involves two things: a) an 

opportunity to accused to secure a counsel of his own choice, and b) the duty 

of the State to provide a counsel to accused in certain cases. The Law 

Commission of India in its 14th Report has mentioned that free legal aid to 

persons of limited means is a service which a Welfare State owes to it citizens.  

In India, right to counsel is recognized as fundamental right of an arrested 

person under Article 22(1), which provides interalia, no person shall be denied 
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the right to consult, and to be defended by, a legal practitioner of his choice. 

Sections 303 and 304 of the Code are manifestation of this constitutional 

mandate. In KHATRI v. STATE OF BIHAR (1981) 2 SCC 493  the Hon'ble 

Supreme Court held that the accused is entitled to free legal services not only 

at the stage of trial but also when first produced before the Magistrate and also 

when remanded. Further, article 39-A was also inserted in the Constitution as 

per 42nd Amendment, 1976, which requires that the state should pass suitable 

legislations for promoting and providing free legal aid. To fulfill this Parliament 

enacted Legal Services Authorities Act, 1987. Section 12 of the Act provides 

legal services to the persons specified in it.  In MOHD. HUSSAIN @ JULFIKAR 

ALI v. THE STATE (GOVT. OF NCT) DELHI 2012(8) SCALE 308,  the Hon'ble 

Supreme Court observed as follows___ 

 
 "Appellant an illiterate foreign national was tried, 
convicted and sentenced to death by the trial court without 

assignment of counsel for his defence. Such a result is 
confirmed by the High Court. The convict, is charged, 

convicted and sentenced under Sections 302/307 of Indian 
Penal Code and also under Section 3 of The Explosive 
Substances Act, 1908. Fifty six witnesses and investigating 

officer were examined without appellant having a counsel 
and none were cross-examined by appellant. Only one 

witness cross-examined to complete the formality.  
Therefore, it was held that every person has a right to have 
a fair trial. A person accused of serious charges must not be 

denied of this valuable right. Appellant was provided with 
legal aid/counsel at the last stage which amounted to 
denial of effective and substantial aid. Hence appellant’s 

conviction and sentence was set aside. Section 304 does not 
confer any right upon the accused to have a pleader of his 

own choice for his defence at State expenses. If, however. 
He objects to the lawyer assigned to him, he must be left to 
defend himself at his own expense." 

 
 4. Right to bail:  Right to bail during pre trial is a constitutional right 

subject to certain conditions, as provided under Sections 436, 437 and 439 of 

Cr.P.C.  If the accused is unable to produce solvencies in a summons case, 

within one week from the date of grant of bail, accused is entitled to be 
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released forthwith, without sureties, treating him as an indigent person as 

provided to the Explanation to the proviso to Section 436(1) of the Code.  

Further, if the prosecuting agency failed to file charge sheet within 'sixty days', 

where the investigation relates to any other offence and, on the expiry of the 

said period of 'ninety days', or 'sixty days', as the case may be, accused person 

shall be released on bail, because an indefeasible right of bail accrued to him, if 

he is prepared to and does furnish bail, as provided under Section 167(2) of the 

Code. 

 5. Right to open trial: 

 6. Proceedings in the presence of accused: 

 There are some judgments of the Hon'ble Supreme Court with regard to 

pre-trial rights. In NARESH SRIDHAR MIRAJKAR v. STATE OF 

MAHARASHTRA AIR 1967 SC 1, the Hon'ble Apex Court observed as 

follows__ 

 "Right to open trial must not be denied except in 
exceptional circumstances; and that High Court has 

inherent jurisdiction to hold trials or part of a trial in 
camera or to prohibit publication of a part of its 

proceedings." 
 

Further, in STATE OF PUNJAB v. GURMIT (1996) 2 SCC (Cri) 316, the 

Hon'ble Supreme Court held as follows___  

"Undue publicity is evidently harmful to the unfortunate 
women victims of rape and such other sexual offences. 
Such publicity would mar their future in many ways and 

may make their life miserable in society. Section 327(2) of 
the Code provides that the inquiry into and trial of offences 

under Sections 376, 376-A, 376-B, 376-C or 376-D of the 
Indian Penal Code shall be conducted in camera." 

 

 7. Expeditious trial: 

 Speedy trial is necessary to gain the confidence of the public in judiciary. 

Delayed justice leads to unnecessary harassment. The concept of speedy trial is 

an integral part of article 21 of the Constitution. The right to speedy trial 

begins with actual restraint imposed by arrest and consequent incarceration, 
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and continues at all stages namely, the stage of investigation, inquiry, trial, 

appeal and revision. Section 309(1) of the Code provides in every inquiry or 

trial, the proceedings shall be held as expeditiously as possible, and in 

particular, when the examination of witnesses has once begun, the same shall 

be continued from day to day until all the witnesses in attendance have been 

examined, unless the Court finds the adjournment of the same beyond the 

following day to be necessary for reasons to be recorded.  In HUSSAINARA 

KHATOON v. STATE OF BIHAR (1980) 1 SCC 98 at 107, the Hon'ble 

Supreme Court declared that speedy trial is an essential ingredient of 

‘reasonable just and fair’ procedure guaranteed by Article 21 and it is the 

constitutional obligation of the State to set up such a procedure as would 

ensure speedy trial to the accused. The State cannot avoid its constitutional 

obligation by pleading financial or administrative inadequacy. 

 Further, the Hon'ble Supreme Court in A. R. ANTULAY v. R.S. NAYAK 

AIR 1992 SC 1701,  issued guidelines for the time period during which 

different classes of cases are to be concluded and it was held as follows: It is 

neither advisable nor feasible to draw or prescribe an outer time limit for 

conclusion of all criminal proceeding.  While determining the alleged delay, the 

Court has to decide each case on its facts having regard to all attending 

circumstances including nature of offence, number of accused and witnesses, 

the workload of the Court concerned, prevailing local conditions etc.- what is 

called systematic delay. 

 

 8. Prohibition of double jeopardy: 

 The concept of double jeopardy is based on the doctrine of ‘autrefois 

acquit’ and ‘autrefois convict’ which mean that if a person is tried and 

acquitted or convicted of an offence he cannot be tried again for the same 

offence or on the same facts for any other offence. This clause embodies the 

common law rule of nemo debet vis vexari which means that no man should be 

put twice in peril for the same offence.  Section 300 of the Code provides that 
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persons once convicted or acquitted not to be tried for the same offence or on 

the same facts for any other offence. Plea of double jeopardy is not applicable 

in case the proceedings for which the accused is being tried are distinct and 

separate from the offence for which the accused has already been tried and 

convicted. 

 
 9. Right against self-incrimination: 

 Clause (3) of Article 20 provides: “No person accused of any offence shall 

be compelled to be a witness against himself.” This Clause is based on the 

maxim nemo tenetur prodere accussare seipsum, which means that “no man is 

bound to accuse himself. 

(2)  POST-TRIAL RIGHTS: 

 After conclusion of trial and if the Court tried the offence found the 

accused guilty of the offence with which he is charged, accused must be heard 

with regard to the quantum of sentence.  Accused is entitled to prefer appeal 

and free legal aid as provided under the Legal Services Authorities Act; and can 

also seen suspension of sentence till disposal of appeal as provided under 

Section 389 of the Code  After conviction, for proper execution of sentence, as 

prisoner accused has the right to a clean and sanitized environment in the jail, 

right to be medically examined by the medical officer, right to visit and access 

by family members, etc.  The said rights are as follows__ 

 1. Lawful punishment: 

Article 20(1) explains that a person can be convicted of an offence only if that 

act is made punishable by a law in force. It gives constitutional recognition to 

the rule that no one can be convicted except for the violation of a law in force. 

Section 3 of the Criminal Law (Amendment) Act, 1952 inserted Section 165A in 

the Indian Penal Code, 1860, declaring offering bribe as punishable. It was 

held that the accused could not be punished under Section 165A for offering 

bribe in 1948. Article 20(1) provides that no person shall be subjected to a 

penalty greater than that which might have been inflicted under the law in 
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force at the time of the commission of the offence. It prohibits the enhancement 

of punishment for an offence retrospectively.  

 2. Right to human treatment: 

 A prisoner does not become a non-person. Prison deprives liberty. Even 

while doing this, prison system must aim at reformation. In prison, treatment 

must be geared to psychic healing, release of stress, restoration of self-respect 

apart from training to adapt oneself to the life outside. Every prisoner has the 

right to a clean and sanitized environment in the jail, right to be medically 

examined by the medical officer, right to visit and access by family members, 

etc. Recognizing the right to medical facilities, the National Human Rights 

Commission recommended the award Rs.1 Lakh to be paid as compensation by 

the Govt. of Maharashtra to the dependents of an under trial prisoner who died 

in the Nasik Road Prison due to lack of medical treatment. 

 3. Right to file appeal: 

 Sections 372 and 374 of the Code, convicted accused is entitled to prefer 

appeal. Further, Section 389(1) of the Code empowers the appellate Court to 

suspend execution of sentence, or when the convicted person is in 

confinement, to grant bail pending any appeal to it. Court need not give notice 

to the public prosecutor before suspending sentence or releasing on bail. 

Existence of an appeal is a condition precedent for granting bail. Bail to a 

convicted person is not a matter of right irrespective of whether the offence is 

bailable or non-bailable and should be allowed only when after reading the 

judgment and hearing the accused it is considered justified. 

 4. Proper execution of sentence: 

 Convicted accused is entitled to health and medical care while he was 

undergoing sentence of imprisonment; and he is also entitled to parole and 

remission of sentence, as provided under the Code. 

  
 In conclusion, the presiding officer of the Court has not to draw any 
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inferences against accused from the fact that he has been charged with a crime 

and is present in Court and represented by an advocate; and the presiding 

officer of the Court must decide the case solely on the evidence presented 

during the trial. 

  



121 

 

 

 
GENERAL PRINCIPLES OF FAIR TRIAL 

By 

Sri A.Ramachandra Rao, 

II-Metroopolitan Magistrate 
for Railways, Vijayawada. 

 

         The word “ Trial” was not defined in Cr.P.C.  But a literal meaning for 

the word Trial is formal examination of evidence by a Judge, typically before a 

Jury in order to decide guilt in a case of criminal or civil proceedings.   

       In criminal proceedings, the concept of criminal law is presumption of 

innocence.   The cardinal principles in criminal trial is 'the accused is 

presumed to be innocent unless and until the guilt is proved'.  Therefore the 

burden of proof is always on the prosecution to prove the guilt of the accused 

beyond all reasonable doubt. 

       The Indian Constitution provides several rights to the accused during pre 

trial and post trial. It is the duty of the criminal courts to ensure that those 

rights of the accused shall be protected. 

 PRE TRIAL RIGHTS:-  

1) Right to presumption of innocence  : 

       The cardinal principle of criminal law is that accused is presumed to be 

innocent.  It is the duty of the prosecution to prove the guilt of the accused 

beyond all reasonable doubt.  At the same time the court must appreciate the 

evidence in accordance with the principles of law.   The doubt should be 

reasonable in the view of a prudent man.  But not a weak and unduly 

vitiating   or confusing mind. (2001 (1) ALD (Crl) P 206)  

2) Right to know the accusation levelled against him :- 
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       The accused has a right to know the accusation made against him and it 

is the duty of the court to inform the accusation made against the accused and 

explain the charges framed against him in the language known to the accused.  

 Sec 207 Cr.P.C. contemplates to supply of copy of police report and other 

documents i.e. the First Information Report, Statements of witnesses 

recorded  u/sec 161 Cr.P.C.  and 164 Cr.P.C. etc. forwarded to the Magistrate 

with the police report u/sec 173 Cr.P.C. to the accused without any delay free 

of cost   

     Under Section 208 of Cr.P.C., If the case  is instituted  other than on 

police report  and if the said case is exclusively triable by the court of sessions, 

the Magistrate shall furnish the  Statements of the witnesses recorded u/sec 

200 or sec 202  Cr.P.C., the statements and confessions if any 

recorded  u/sec  161 and 164 Cr.P.C. and any other documents produced 

before the Magistrate on which the prosecution proposes  to rely. 

RIGHT OF SPEEDY TRIAL:- 

 Article 21 of Indian Constitution guarantees the right of speedy 

trial.  Though  Art 21 not expressly guaranteed  the right of speedy trial, it  has 

impliedly given such right  to the accused (In a case between Husssinara 

Khatoon  Vs.  State of Bihar (AIR 1979 SC 1377) and in Kadra Paharia case 

(AIR 1982 SC 37), the Hon'ble Supreme Court of India reiterated the right of 

the accused  for speedy trial  and gave certain guide lines. 

  In Sheela Barse  Vs State of Maharastra (1986 (3) SCC 632), the Hon'ble 

Apex court  held as follows: 

    “So far as a child accused of an offence punishable with an 

imprisonment of not more than 7  years is concerned, a period of 3 months 

from the date of filing of complaint or lodging of the FIR shall be deemed to be 
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the maximum time permissible for investigation and period of  6 months from 

the filing of the charge sheet as the reasonable period within which the trial 

should be completed  

 It was held in Swaran Singh Vs. State of Punjab and Haryana (2000 (5) 

SCC 688)  

 “ It has  become  more or less a fashion to have a criminal  case 

adjourned again and again till the  witness  tires and he gives up.  It is the 

game of unscrupulous lawyers to get adjournments for one excuse or the other 

till a witness is won over or is tired.  Not only that a witness is threatened, he is 

abducted, he is maimed, he is done away with or even bribed.  There is no 

protection for him.  In adjourning the matter without any valid cause a court 

unwittingly becomes party to miscarriage of justice”  

 “ Each trial should be properly monitored time has come that all the 

courts, district courts, subordinate courts are linked to the High court with a 

computer and a proper check is made  on the adjournments and recording of 

evidence.  The Bar council of India and the State Bar Councils must play their 

part and lend their support to put the criminal system back on its trial.   

  Perjury has also become a way of life in the law courts.  A trial 

judge knows that the witness is telling a lie and is going back on his previous 

statement, yet he does not wish to punish him or even file a complaint against 

him.  He is required to sign the complaint himself which deters him from filing 

the complaint.   Perhaps law needs amendment to clause (b) of section 340(3) 

of the Code of Criminal Procedure in this respect as the High Court can direct 

any officer to file a complaint.  To get rid of the evil of perjury, the Court should 

resort to the use of provisions of law as contained in Chapter XXVI  of the Code 

of Criminal Procedure.        

RIGHT TO EXAMINE WITNESSESS:- 
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       The accused has right to examine all the witnesses on which he wants to 

rely.  But the accused has no right to take unnecessary adjournments to win 

over the witness by causing delay in trial.  

 Sec 311 Cr.,P.C., provides a right to recall the witness. The object of 

Sec.311 Cr.P.C is getting the evidence in aid of a just decision and to uphold 

the truth. It was held in  Himanshu singh sabharwal Appellant  Vs  State of 

Madhya Pradesh (2008(1) ALD (Crl) 865 SC)  “Sec. 311 of the code and Sec 

165 of Evidence Act confers vast and vide powers on presiding officers of Court 

to elicit all necessary materials by playing an active role in the evidence 

collecting process. They have to monitor the proceedings in aid of justice in a 

manner that something which is not relevant, is not unnecessarily brought into 

record.  Even if the prosecutor is the remise in some ways, it can control the 

proceedings effectively so that  ultimate objective i.e. the truth is arrived at”.    

 In  Vinod Kumar Vs State of Punjab , it was held as follows:  

“    The court has a sacred duty to see that the trial is conducted as per law.  If 

adjournments are  granted in this manner it would tantamount to violation of 

rule of law and eventually turn such trials to a farce.  It is legally impermissible 

and Jurisprudentially abominable.   The trial courts are expected in law to 

follow the command of the procedure relating to trial and not yield to the 

request of the counsel to grant adjournment for non-acceptable  reasons.  In 

fact, it is not all appreciable to call a witness for cross examination after such a 

long span of time.  It is imperative if the examination in chief is over, the cross 

examination should be completed on the same day.  If the examination of a 

witness continues till late hours the trial can be adjourned to the next day for 

cross examination.  It is inconceivable in law that the cross examination should 

be deferred for such a long time.  It is anathema to the concept of proper and 

fair trial.  The duty of the court is to see that not only the interest of the 

accused as per law is protected but also the societal and collective interest is 
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safe guarded.  It is distressing to note that despite series of judgments of this 

court the habit of granting adjournment, really an ailment continues.  How 

long shall we say “ Awake Arise “   There is a constant discomfort.   Therefore 

we think it appropriate that the copies of the judgment be sent to the learned 

Chief Justice of all the High Courts for circulating the same among the learned 

trial judges with a command to follow the principles relating to trial in a 

requisite manner and not to defer the cross examination of a witness at their 

pleasure or at the leisure of the defence counsel for it eventually makes the 

trial an apology for trial and compels the whole society to suffer chicanery.  Let 

it be remembered that law cannot allowed to be lonely a destitute.  

RIGHT TO PROHIBITION OF SELF INCRIMINATION  

    This right was guaranteed to the accused in Indian Constitution under Art 

20(3)  No person is compelled to give evidence against him.  Sec 25 of Indian 

Evidence Act also lays down the principle that the confession made before the 

police is inadmissible in evidence and Sec 164 Cr.P.C provides certain 

guidelines to record the confession statement of accused.  

PROHIBITON OF DOUBLE JEOPARDY 

   This right guaranteed under Art 20(2) of Indian Constitution as well as u/sec 

300 Cr.P.C.  Person once convicted or acquitted not to be tried for the same 

offence.  

Sec 300(1) Cr.P.C  reads “ A Person  who has once been tried by a Court of 

Competent jurisdiction for an offence and convicted or acquitted of such 

offence shall, while such conviction or acquittal remains in force, not be liable 

to be tried again for the same offence, nor on the same facts for any other 

offence for which a different  from the one made against him “might have been 

made under sub-section(1) of section 221 or for which he might have been 

convicted under sub-section (2) thereof   
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         A person discharged u/sec 258 Cr.P.C shall not be tried again for the 

same offence except with the consent of the court by which he was discharged 

or of any other court to which the first mentioned court is subordinate. The 

dismissal of a complaint or the discharge of the accused is not an acquittal for 

the purpose of this section. 

RIGHT OF FREE LEGAL AID :- 

Art. 39(a) of Indian Constitution guaranteed the right of free legal aid to the 

accused. The concept of this provision is no man can be deprived 

of  Justice  on the ground of  his incapable to engage an advocate.   

Sec. 304 Cr.P,C.  Legal aid to accused at State expense in certain cases:- 

1)  Where in a trial before the court of session, the accused is not represented 

by a pleader ands where it appears to the court that the accused  has 

not  sufficient means to engage a pleader, the court shall assign a pleader for 

his defence at the expense of the state 

2) The High court may with the previous approval of the State Government 

make rules providing for  

a) the mode of selecting pleaders for defence under sub section (1) 

b) the facilities to be allowed to such pleaders by the courts 

c)  the fees payable to such pleaders by the government, and generally, for 

carrying out the purposes of sub section (1). 

(3) The State Government may, by notification, direct that, as from such date 

as may be specified in the notification, the provisions of Sub-Sections (1) and 

(2)  shall apply in relation to any class of trials before other courts in the State 

as they apply in relation to trials before Courts of Session. 
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POST TRIAL RIGHTS  

1) Right of appeal  :-  It is the right of the accused in a criminal trial  to prefer 

an appeal before the competent appellate court against  the 

Judgment  rendered against him.  He has right to get a free copy of the 

Judgment  without any delay.  Sec 363 Cr.P.C. contemplates the 

procedure  that a copy of Judgment be given to the accused when he is 

sentenced to imprisonment, immediately after pronouncement of the Judgment 

free of costs. 

RIGHT OF COMPENSATION :- 

     The accused has right to get compensation for malicious prosecution.  

Sec 250 Cr.P.C  contemplates the procedure to award compensation to the 

accused. Victim is also entitled to compensation Under Section 357 Cr.P.C. 

OTHER PROVISIONS RELATING TO THE TRIAL :- 

 Sec 26(a & b) 1 Cr.P,C  prescribes that  the offences under Indian Penal 

code may be tried by the High Court or the Court of Session or any other court 

by which such offence is shown  in the first schedule to be   triable  

         Sec 27 Cr.P.C. prescribes the jurisdiction in the case of juveniles.  As per 

Sec 27 the juveniles may be tried by the Chief Judicial Magistrate or by any 

other court specially empowered under the Children Act or any other law for 

the time being in force providing for the treatment, training and rehabilitation 

of  truthful offenders 

          The Cr.P.C prescribes the procedure to conduct trial before the Court 

of  sessions and before Magistrates under various provisions:  

Court of Sessions: Sections 228  to 235 Cr.P.C. 

Trial of Warrant Cases : Sections. 238 to 248 Cr.P.C. 
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Trial of warrants cases other than police report: Sections 244 to 248 Cr.P.C. 

Trial of summary trial cases: Sections: Sections 251 to 255 Cr.P.C. 

Summary trials: Sections 260 to 265 of Cr.P.C.  

  

       Sec. 273 of the Code contemplates that except as otherwise provided all 

evidences taken in the course of the trial  or other proceedings  shall be taken 

in the presence of accused, or when his personal attendance is dispensed with, 

in the presence of his pleader.  In case of the offence Under Section 376 IPC 

and in the offence relating to the provisions of Protection of children from 

Sexual offences Act, the evidence of the victim shall be record in camera.  

      Sec 317 Cr.P.C empowers the Magistrate or Judge to dispense with the 

attendance of the accused  when he was represented by a pleader.  While 

exempting  the presence of accused, the court shall take certain precautions. 

The court can exempt the presence of accused provided his counsel appeared 

and shall satisfy the court that his identity is not disputed  and he has no 

objection to record the evidence in his absence.  The said proposition was held 

in M/S Bhaskar Industries Ltd.,  reported in 2001(7) SC P 127. 

 When two cases are instituted against the same person for the same 

cause of action out of which one is instituted  on police report and the other is 

instituted other than police report. the Magistrate shall invoke the procedure 

laid down under Section 210 Cr.P.C.  

      It was held in S.Mani  vs  State  2010 (1) ALD  crl 573,  that  complaint 

case and case on police report – procedure when both cases registered  for 

same offence  and accused is common in both cases,  magistrate commence 

the case instituted on police report leaving the private complaint. Magistrate is 

expected to follow the procedure contemplated under sec 210(2) cr.pc.  
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       Reports of certain government Scientific experts is admissible without 

examining the expert as a witness U/sec 293  Cr.P.C. When the genuiness of 

the document is not in dispute the formal proof  of certain documents is not 

required u/sec 294 Cr.P.C.  

      It was held in Attar and others Vs  State of Uttaranchal reported in 

2009(2) ALD(Crl) 522 SC  that  

“ When genuineness  of a document is not in dispute non examination of 

medical officer is not fatal.  The authenticity of the document stands proved 

and shall be treated as valid evidence” 

       Recalling of a witness  is not a statutory right of accused or  victim.  The 

court can recall any witness  to ascertain the truth.    The Apex court  time and 

again reiterated the principle not to recall the witnesses  as per the wish and 

will of the parties  and more particularly to win over the witnesses.  The Apex 

court  gave guidelines in Vinod Kumar Vs.State of Punjab.  Therefore the 

court shall follow the guidelines and the ratios in various judgments of Apex 

court and various  pronouncements of High Courts while recalling the witness.   

        It is the bounden duty of the court to explain  the incriminating material 

in the evidence of prosecution witnesses to the accused  during his 313 Cr.P.C 

examination.   

          As referred earlier all the evidence shall be recorded in the presence of 

accused or if his personal appearance was exempted, the evidence shall be 

recorded in the presence of his pleader.   But when the whereabouts of the 

accused is not known and there are no chances to trace out the accused in 

near future, the court can record the evidence of witnesses produced by the 

prosecution and such depositions may on the arrest of such person be given in 

evidence  against him  on the inquiry into or trial for which he was 

charged.  (Sec 299 Cr.P.C). 
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 In criminal trials, the court should see that no prejudice is caused to the 

case of the accused. Every stage, the accused shall be given an opportunity to 

prove his innocence. But it does not mean that adjournments to the accused 

may be granted liberally.  The procedure contemplated in the Code of Criminal 

Procedure is only to give fair trial to the criminal cases. The Court shall follow 

the  provisions given in Chargper XXIII of Cr.P.C. in respect of evidence in 

inquiries and trials. The Court shall consider the provisions of the Probation of 

Offenders Act and other enactments beneficial to the accused.  
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