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Introduction 

  Marriage is both a sacriment and a contract.  It is a contract 

because it is based on offer and acceptance and is akin to an agreement to 

live together. Sacriment because of its religious ties. A sound marriage is built 

on tolerance, adjustment and respecting each other. If any of the party to 

marriage is not ready to live with the other party the relationship will not be a 

happy relationship. Stretching such a relationship will do no good, rather will 

develop hatred and frustration among the spouses. Therefore to protect the 

sanctity of marriage, to reduce the number of unhappy marriages and to 

prevent from getting wasted the precious years of life of the spouses, it is 

necessary to dissolve such marriage.   

  Divorce means dissolution of marriage by a competent court. 

Divorce arises when a person wants to break an onerous marital relationship.  

The law provides for a way to move out of an unpleasant marriage by seeking 

divorce in a court of law.  Depending upon the nature of divorce, theories have 

been developed as 'fault  theory' and  'no fault theory'.   

FAULT THEORY : -  

  In fault theory of divorce one of the spouses requests the court 

that divorce be granted based on some fault of the other spouse. It is 

necessary to have a guilty party and an innocent party and only innocent party 

can seek the remedy of divorce.  If either of the parties is guilty of committing 

a matrimonial offence, the aggrieved party alone is entitled to divorce.   When 

both spouses seek a divorce on the ground of fault of other and both can 

prove that the other spouse is at fault, the Court decides which one is least at 

fault (Darshan Gupta v. Radhika Gupta 2013 AIR SCW 5505). 

  When the right to divorce or the right to dissolve the marital bond 

was first introduced in to matrimonial law, it was based on the guilty theory. 

Only if a spouse was guilty of a matrimonial offence, or in other words, had 

violated the terms or conditions of the marriage contract, then the other 

spouse had the right to dissolve the marriage. 

  In almost all the divorce laws, common grounds for divorce have 

been identified. In Hindu Marriage Act, 1955, nine fault grounds were 
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incorporated under section 13 (1) on which either husband or wife can claim 

divorce, they are; 

1. Adultery - One of the spouses having voluntary sexual intercourse with 

any person other than his or her spouse. 

2.Cruelty - One spouse treating the other spouse with cruelty 

3. Desertion -one spouse deserting the other spouse for a continuous period 

not less than two years immediately preceding the presentation of the 

petition. 

4. Conversion -one of the spouses ceased to be a Hindu by conversion to 

another religion. 

5. Insanity – one of the spouses has been incurably of unsound mind, or has 

been suffering continuously or intermittently from mental disorder to such an 

extent that the petitioner cannot reasonably be expected to live with such 

spouse. 

6. Leprosy – virulent and incurable form of leprosy 

7. Veneral disease  - in a communicable form 

8. Renunciation – one of the spouses has renounced the world by entering 

any religious order 

9. Presumption of death – has not been heard of as being alive for a period 

of seven years. 

  Besides the grounds enumerated above, a wife has been provided 

four additional grounds under section 13(2) of the Hindu Marriage Act, they 

are; 

1. Pre-Act polygamous marriage – That the husband has another wife from 

before the commencement of the Act, alive at the time of solemnization of the 

marriage of the petitioner. The other wife should be alive at the time of 

presentation of the petition as well. 

2. Rape, Sodomy or Bestiality – that the husband has, since the 

solemnisation of the marriage, been guilty of rape, sodomy or bestiality 

3. Non-resumption of cohabitation after a decree/order of 

Maintenance – Where in a suit u/s 18 of Hindu Adoptions & Maintenance 

Act,1956 (maintenance of wife) or in a proceedings u/s 125 Cr.P.C, a decree or 

order has been passed against husband awarding maintenance to the wife, 

cohabitation between the parties has not been resumed for one year or 

upwards. 

4. Repudiation of marriage – Where the marriage was solemnised before 

the wife attained age of 15 years and she has repudiated the marriage after 

attaining the age but before attaining the age of 18 years.  
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  In 1964 by way of an amendment, a new sub-section (1A) has 

been added thus recognizing two more grounds for breakdown of marriage, 

they are; 

1. No resumption of cohabitation between the parties to the marriage for a 

period of one year or upwards after passing of decree for judicial separation. 

2. No restitution of conjugal rights between the parties to the marriage for 

a period of one year or upwards after passing of decree for restitution of 

conjugal rights. 

 In the Special Marriage Act, 1954 applicable to all Indian communities 

irrespective of caste, creed or religion, similar grounds of fault for grant of 

divorce have been recognized under section 27 of the Act.  

  In the Divorce Act, 1869 which is applicable to persons professing 

the Christian religion, similar grounds of fault for grant of divorce have been 

recognized under section 10 of the Act.  

  In the Dissolution of Muslim Marriages Act, 1939 which is enacted 

to consolidate and clarify the provisions of Muslim law relating to dissolution of 

marriage by women under Muslim law also similar grounds of fault for grant of 

divorce have been recognized under section 2 of the Act. 

  Some common grounds of divorce under various personal laws 

Grounds Hindu Marriage 
Act 

Special 
Marriage Act 

Dissolution of 
Muslim Marriages 
Act 

Divorce Act 

Adultery Sec. 13(i) Sec.27(1)(a) Sec.2(viii)(b) Sec.10(1)(i) 

Cruelty Sec.13(1)(i-a) Sec.27(1)(d) Sec.2(viii)(a) Sec.10(1)(x) 

Desertion Sec. 13(i-b) Sec.27(1)(b) Sec.2(ii) Sec.10(1)(ix) 

Unsoundness of mind Sec.13(iii) Sec.27(1)(e) Sec.2(vi) Sec.10(1)(iii) 

Suffering with veneral 
disease 

Sec.13(v) Sec.27(1)(f) Sec.2(vi) Sec.10(1)(v) 

Unheard of for 7/4 years Sec.13(vii) Sec.27(1)(h) Sec.2(i) Sec.10(1)(vi) 
 

  Now let us consider the requirements and emerged law on each 

of the main grounds under fault theory of divorce.   

ADULTERY : 

  Adultery means one of the spouses having voluntary sexual 

intercourse with any person other than his or her spouse. It was a matrimonial 

fault introduced as a ground for divorce. All matrimonial statutes have 

incorporated this ground but under Muslim law which gives men the right to 

polygamous marriages the wording by which a wife can dissolve a marriage is 

slightly different. Instead of 'adultery' in general, S.2(viii)(b) of the Dissolution 

of Muslim Marriage Act stipulates 'association of women with ill repute or 

leading infamous (immoral) life'.  
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  Since Christian marriages were monogamous, violation of the 

principle of monogamy through an act of adultery was deemed sufficient cause 

to dissolve the marriage. For women it was made more stringent as they had 

to prove incest, bigamy, cruelty or desertion in addition to adultery. In 1923 

the grounds for divorce for women and men were made equal and women 

could obtain a divorce on the ground of adultery simpliciter.  

  Adultery is both a matrimonial as well as criminal offence u/s 497 

IPC. In both instances it is essential to prove a wilful act of sexual intercourse 

outside wedlock. It is pertinent to note that in matrimonial law both husband 

and wife can avail the ground of adultery against the other spouse but in 

criminal law the provision can be used only by the husband against the 

adulterer who has committed adultery with his wife. In a petition for divorce 

on the ground of adultery it is mandatory to add adulteror as co-respondent 

(Ch.Padmavathi v. Ch. Saibabu (2013 (1) ALD 165). 

  A husband cannot obtain divorce on the ground of adultery 

merely because the wife was a victim of Rape (Rajesh kumar singh v. Rekha 

sigh, AIR 2005 ALL 16). The primary requirement of the ground for adultery is 

that the erring spouse should have consented to the act of adultery. Without 

consent, sexual relations outside wedlock do not constitute adultery. 

  Pre-marital sexual intercourse or even pre marriage pregnancy 

does not constitute adultery (Santoshi devi @ madhuri devi v. Sadanandh das 

Goswami, II (2004) DMC 301 Jha). 

  Since it is difficult to prove adultery through direct evidence of 

sexual intercourse in matrimonial cases, the courts usually rely on 

circumstantial evidence based on the theory of preponderance probabilities. 

The court would rely upon trust worthy evidence which is coherent, consistent 

and credible (Nidhi Dalela v. Deepak Dalela, (AIR 2002 Raj 128). 

CRUELTY: 

  The expression 'cruelty' as a ground of dissolution of marriage 

includes both physical and mental cruelty (Suman kapur v. Sudhir kapur AIR 

2009 SC 589) and may be defined as wilful and unjustifiable conduct of such 

character as to cause danger to life, limb or health, bodily or mental, or as to 

give rise to reasonable apprehension in mind of other spouse that it is not safe 

for him or her to continue matrimonial relationship with the other spouse. 

Physical violence is not essential to constitute cruelty. The conduct of the 

spouse complained of, should be such that one spouse cannot reasonably be 

expected to live with the other spouse.   

  Mental cruelty can broadly be defined as ' the conduct inflicting 

upon the other party such mental pain and suffering as would make impossible 
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for that party to live with the other' (V. Bhagat v. D. Bhagat 1994 1 SCC 337). 

It may consist of verbal abuses and insults by using filthy and abusive 

language leading to constant disturbance of mental peace of other party (Smt. 

Maya Devi v. Jagdish Prasad AIR 2007 SC 1426).  Staying together under one 

roof is not a pre-condition for mental cruelty (K. Srinivasa Rao v. D.A. Deepa  

AIR 2013 SC 2176). Few isolated incidents of long past cannot constitute an 

act of cruelty to grant divorce (Suman Singh v. Sanjay Singh AIR 2017 SC 

1316). 

  Institution of criminal cases by wife against husband and his 

family members would by itself constitute cruelty, particularly when it ends up 

in acquittal (Ganti Srinivas v. G. Vasantha 2013 (6) ALT 276 (DB).  

Husband entertaining suspicion about conduct of wife and closely watching her 

movements, which was also observed by neighbours and friends, amounts to 

cruelty (Devi Nikit Pillai v. Nikit N. Pillai 2012(3) ALT 772(DB). Wife's refusal to 

perform marital obligations amounts to mental cruelty towards husband 

(Samar Ghosh v. Jaya Ghosh (2007) 4 SCC 511). Giving repeated threats by 

wife to commit suicide amounts to cruelty towards husband (Narendra v. K. 

Meena 2016 (6) ALT 1 (SC).  

DESERTION: 

  Desertion is a state of affair through which one spouse has 

virtually given up his or her marital relationship with the other. This may 

include acts of driving away spouse from matrimonial home or failure to make 

any attempt to bring other spouse living separately, though latter was 

otherwise inclined to join former ( 2013(4) ALT 397(DB). Desertion is not a 

single act complete in itself, it is continuous course of conduct to be 

determined under facts and circumstances of each case. Two essential 

conditions must be satisfied (1) Factum of separation, and (2) intention to 

bring cohabitation permanently to an end. Similarly two essential elements are 

required so far as deserted spouse is concerned, they are (1) absence of 

consent, and (2) absence of conduct giving reasonable cause to spouse 

leaving matrimonial home to form necessary intention aforesaid (Savitri 

Pandey v.Prem Chandra Pandey AIR 2002 SC 591). That means, the other 

spouse should not be responsible for the intention of the one to permanently 

end the cohabitation.  

UNSOUNDNESS OF MIND: 

  All mental disorders are not recognized as grounds for grant of 

decree for divorce. Degree of mental unsoundness as a ground for dissolution 

of marriage must be such that spouse seeking relief cannot reasonably be 

expected to live with the other (Smt. Rita Roy v. Sitesh Chandra Bhadra Roy 
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AIR 1982 Cal 138). It is only incurable mental disorder, which renders husband 

or wife unfit to lead matrimonial life. 'Schizophrenia' is not an incurable mental 

disorder, hence husband not entitled to divorce (Kollam Chandra Sekhar v. 

Kollm Padma Latha 2013 AIR SCW 5559).   

ADDITIONAL FAULT GROUNDS: 

  Other grounds for divorce include conversion to another religion, 

incurable venereal diseases, leprosy, renunciation of the world, presumption of 

death, conviction and imprisonment for a criminal offence, non-resumption of 

cohabitation for two years after a decree for restitution of conjugal rights or 

judicial separation, non-compliance of an order of maintenance, rape and 

unnatural offences like homosexuality, sodomy, bestiality, marriage performed 

when a person was a minor.  

  Some additional grounds of Divorce under various personal laws 

Additional grounds Hindu Marriage 
Act 

Special Marriage 
Act 

Dissolution of 
Muslim 
Marriages Act 

Divorce Act 

Conversion of religion Sec. 13(1)(ii)        ------- Sec.2(ix) Sec.10(1)(ii) 

Leprosy Sec.13(1)(iv) Sec.27(1)(g) Sec.2(vi) Sec.10(1)(iv) 

Rape/sodomy/bestiality Sec. 13(2)(ii) Sec.27(1-A)(i)       ------- Sec.10(2) 

Non-payment of maintenance Sec.13(2)(iii) Sec.27(1-A)(ii) Sec.2(ii)        ------- 

No cohabitation after decree Sec.13(1-A) Sec.27(2)       --------        ------- 
 

NO FAULT THEORY 

  The No fault theory of divorce is based on the fact that marriages 

may fail not because of the fault or guilt of one of the spouses but because the 

spouses are not compatible in their temperament.  Despite their best efforts, 

they are unable to live together as husband and wife. Before introduction of 

'no fault theory' the only avenue available to the couple who desires to live 

separately was to fabricate a fault ground and the other does not contest it.  

This is termed as collusive decree and was specifically prohibited under 

matrimonial laws.  However, having no other option the couple were forced to 

collude to secure their release from the matrimonial bondage. To remedy the 

problem faced by such couple the concept of consent divorce came to be made 

in the matrimonial laws. The purpose was to enable the couple to adopt 

legitimate rather than fraudulent or collusive means to achieve legitimate 

goals.  

  The concept of the consent theory is that, since two persons can 

marry by their free will, they can also be allowed to move out of their 

relationship of their own free will.  The 1976 amendment of Hindu Marriage 

Act, inserted two additional grounds of divorce by new section13-B for divorce 



8 

by mutual consent.  The parties to the marriage can seek dissolution of 

marriage on the ground that they have been living separately for a period of 

one year or more, that they have not been able to live together and they have 

mutually agreed that the marriage should be dissolved.  Such application 

would be decided by the court after six months of its presentation, if not 

withdrawn within 18 months.  

  In Muslim law, since inception the concept of marriage was 

contractual and dissolvable, there was no difficulty in accepting the notion of a 

consent divorce. The two forms of divorce by mutual consent accepted under 

Islamic law are khula and mubarat. In khula the desire for divorce comes from 

the wife by returning the dower that she received from her husband, while 

mubarat is dissolution of marriage by mutual consent. Here the husband can 

offer to release the wife and vice versa. If the wife offers to release him then 

she loses her dower amount.  

   The Special marriage Act incorporated this ground of mutual 

divorce in section 28 wherein both the parties together have to make petition 

to the District Court on the ground that they have been living separately for a 

period of one year or more and it will be decided after six months of its 

presentation before 18 months.  

  Similarly in the Divorce Act, 1869 through an amendment in 

2001Section 10-A has been inserted by adding the ground of dissolution of 

marriage by mutual consent. Both the parties together have to make petition 

to the District Court on the ground that they have been living separately for a 

period of two years or more and it will be decided after six months of its 

presentation before 18 months. 

  The petition for obtaining divorce by mutual consent has to be 

presented jointly by the husband and wife. Apart from the date of marriage 

and few basic personal details should be furnished, the petition should also 

contain that the husband and wife are living separately for a period of more 

than one year (two years in case of the Divorce Act) and they are not able to 

live together any longer.  In Smt. Suresta Devi v. Om Prakash (AIR 1992 SC 

1904) the Hon'ble Supreme court has defined the expression 'living separately' 

as not living like husband and wife, they have no desire to perform marital 

obligations. The petition should also contain a declaration that all efforts for 

reconciliation have failed and there is no possibility of resuming matrimonial 

cohabitation and that the spouses are desirous of obtaining a decree of divorce 

by mutual consent. 

  The general principle is that the divorce by mutual consent shall 

be granted only after a waiting period of 6months. This rule is a protection to 



9 

the spouse from fraudulent or deceptive representation before the court about 

the consent to obtain decree. However, in appropriate cases in exercise of its 

extraordinary powers under Article 142 of the Constitution the Supreme court 

can grant relief to the parties without waiting for the statutory period of 

6months (Anil Kumar Jain v. Maya Jain AIR 2010 SC 229).  

Conclusion 

  The concept of divorce has emerged to see peace and harmony in 

the society. If the spouses to the marriage do not live in peace and harmony, 

society will not be peaceful. The couple to the marriage cannot be allowed to 

live together if they do not intend to do so, for valid reasons. Having 

recognized the same, all the societies irrespective of their religious aspirations 

have recognized the divorce theory. Based on its nature the fault theory and 

No fault theory have emerged. 

  I conclude this paper hoping that the institution of marriage 

survives on the strength of restraint and mutual understanding between the 

spouses.   

 

   * * *        * * * 


