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GENERAL PRINCIPLES OF FAIR TRIAL 

    Presented by  

 H.CHANDRASEKHAR  
                                                  II ADDL. DISTRICT & SESSIONS JUDGE 

                                                   PARVATIPURAM 

 

      1. Before discussing about the fair trial, it is obligatory to know what 

is the trial.  Nowhere in the Code of Criminal Procedure the term trial is defined.  

Broadly speaking, in Law, a trial means, coming together of parties to a dispute to 

present information in the form of evidence before a Tribunal, or, a court, a formal 

setting with the authority to adjudicate claims or disputes and one form of Tribunal is 

Court.  According to Common Law system, there are two types of trial i.e., (1) types of 

trial divided by the finder of fact (2) types of trial divided by the type of dispute.  Under 

the first category, the trial is held to find the fact that may be held before a group of 

members of the community, then it is called a jury trial, where it is held solely before a 

Judge, it is called a bench trial.  But, the proceedings before the Appellate Authority 

cannot be termed as trial, because the purview of the proceedings before the appellate 

authority is restricted to review the evidence adduced before the lower court which do 

not permit introduction of new evidence except under certain circumstances as 

envisaged under Or.41 Rule 27 CPC.  There are three types of trial divided by the type 

of dispute.  In such trial, the dispute is placed before the judge for adjudication of the 

issues where the litigants are agitating their rights, among them (1) criminal trial, (2) 

civil trial (3) administrative trial and similarly the trial before Labour Court is called 

labour trial.   

    2. While delivering lecture, His Lordship Hon‟ble Sri Justice Deepak 

Mishra Ji, Judge, Hon‟ble Supreme Court of India, at National Judicial Academy, Bhopal, 

had observed that, 
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      “Dispensation of justice as requisite in law is an 

essential constitutional value and judiciary at all levels is wedded to the 

same.  Therefore, there has to be a pledge, a sacred one, to live upto the 

challenges living with solidity and never having to bow down.  The 

Judiciary has to play a vital and important role, not only in preventing and 

remedying abuse and misuse of power, but also in eliminating exploitation 

and injustice.  Your duty is called divine but that should not make anyone 

fell exalted, because there is a “hidden warning” behind the said divine 

sanctity”.     

   3. A criminal trial has its own significance.  A trial has to be fair as 

well as speedy, because that is the imperative of the dispensation of justice.  Justice 

delayed is justice denied, or, buried.  

    4. A fair trial is best means of separating the guilty from the innocent 

and protecting against injustice. Without this right, the rule of law and public faith in 

the justice system collapse. The Right to a Fair Trial is one of the cornerstones of a just 

society.  It is for the state to ensure fair investigation by the investigating agency.  

Unless and until there is fair investigation, one cannot expect fair trial.  In  Sasi 

THOMAS V. STATE, (2006) 12 SCC 421, fairness of investigation is held to be an 

important facet of the rule of law. The Hon‟ble Supreme Court has, in this regard, 

observed as follows:- 

                                 “Proper and fair investigation on the part of the 

investigating officer is the backbone of rule of law. A proper and 

effective investigation into a serious offence and particularly in a case 

where there is no direct evidence available assumes great 

significance as collection of adequate materials to prove the 

circumstantial evidence becomes essential”. 

 

    5. In JASHIBEN W/O RAJESHBHAI MAKWANA VS. STATE OF 

GUJARAT & TWO OTHERS, the Hon‟ble High Court of Gujarth at Ahmedbad, 

commented as follows:-  
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    “Article 21 of the Constitution of India guarantees fair 

trial. The fair trial is impossible if there is no fair investigation. In 

order to be a fair investigation, the investigation must be 

conducted thoroughly, without bias or prejudice, without any 

ulterior motive and every fact, surfacing during the course of the 

investigation, which may have a bearing on the outcome of the 

investigation and, eventually, on the trial, must be recorded 

contemporaneously by the Investigating Officer at the time of 

investigation”. 

 

    Hence, Their Lordships had emphasized the importance of fair 

investigation, to afford fair trial by the courts of law and further observed that the 

courts must be vigilant to ensure that the investigation conducted is proper and fair and 

it is the duty of the Investigating officer to ensure that the investigation conducted by 

him is proper and fair.  Further, Article 21, undoubtedly, vests in every accused the 

right to demand a fair trial. This right, which is fundamental in nature, casts a 

corresponding duty, on the part of the State, to ensure a fair trial. If the State is to 

ensure a fair trial, it must ensure a fair investigation. Logically extended, this would 

mean that every victim of offence has the right to demand a fair trial meaning thereby 

that he or she has the right to demand that the State discharges its Constitutional 

obligation to conduct a fair investigation so that the investigation culminates into fair 

trial. The State has, therefore, the duty to ensure that every investigation, conducted 

by its chosen agency, is not motivated, reckless and that the Investigating Officer acts 

in due obedience to law. It is only when the State ensures that the investigation is fair, 

can the State be able to say, when questioned, that the trial conducted was a fair 

trial.   Article 21, therefore, does not vest in only an accused the right to demand fair 

trial, but it also vests an equally important right, fundamental in nature, in the victim, to 

demand a fair trial. Article 21 does not, thus, confer fundamental right on the  accused 

alone, but it also confers, on the victim of an offence, the right, fundamental in nature, 

to demand fair trial.   

https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/1199182/
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     6. In MANGAL SINGH VS. KISHAN SINGH1, while emphasizing 

on speedy trial, the Hon‟ble Supreme Court observed that, 

     “Any inordinate delay in conclusion of a criminal trial 

undoubtedly has a highly deleterious effect on the society 

generally, and particularly on the two sides of the case.  But it will 

be a grave mistake to assume that delay in trial does not cause 

acute suffering and anguish to the victim of the offence.  In many 

cases the victim may suffer even more than the accused.  There is, 

therefore, no reason to give all the benefits on account of the delay 

in trial to the accused and to completely deny all justice to the 

victim of the offence”. 

 

    7. When police registers a case, the State assumes the responsibility 

of conducting an investigation. Having assumed the responsibility of investigating the 

truth or veracity of the allegations, which the police receive, the State cannot act, nor 

can its Investigating agency act, without a sense of impartiality. It is not merely a trial, 

which has to be impartial. No less important it is that the investigation, too, is impartial. 

Fairness of trial will carry with it the fairness of investigation and fairness of 

investigation will carry with it the impartiality in investigation, besides the investigation 

being efficient, un-biased, not aimed at helping either the prosecution or the defence. 

In short, an investigation must not suffer from any ulterior motive or hidden agenda to 

either help a person or harm a person. This is the principle, which Article 21 of the 

Constitution of India, read with Article 14 thereof, enshrines, when we say that our 

Constitution guarantees fair trial.   

      8. Framing of charge in a trial before a Magistrate, or Sessions Judge 

assumes more importance.  It is incumbent upon the court to frame proper charges 

against an accused and the accused must be made aware of the accusations made 

against him, so that he can defend his case effectively.  Subsequently, if it is observed 

by the trial court that charges are not properly framed, the courts are yet empowered 

                                                           
1
 (2009) 17 SCC 303 

https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/367586/


 8 

to alter the charges. The accused must be given an opportunity to engage a counsel 

of his choice to defend him, as per Article 22 (1) of the Indian Constitution.  Right to 

legal aid is statutorily ensured under Sec.304 of the Code and under Articles 21, 22 and 

39-A of the Constitution.  Right to legal aid in criminal proceedings is absolute and a 

trial and conviction in which the accused is not represented by a lawyer is 

unconstitutional and liable to be set aside, as observed by the Hon‟ble Supreme Court in 

KHATRI (III) VS. STATE OF BIHAR1; SUK DAS VS. UNION TERRITORY OF 

ARUNACHAL PRADESH2; MOHD. AJMAL AMIR KASAB VS. MAHARASHTRA3.  

The entitlement to free legal aid is not dependent on the accused making an application 

to that effect.  In Md. AJMAL KASAB VS. MAHARASHTRA (2012) 9 SCC 1, the 

Hon‟ble Supreme Court observed that, 

     “Right to access to legal aid, to consult and to be 

defended by a legal practitioner, arises when a person arrested in 

connection with a cognizable offence is first produced before a 

Magistrate.  It is the duty and obligation of the Magistrate before 

whom a person accused of committing a cognizable offence is first 

produced to make him fully aware that it is his right to consult and 

be defended by a legal practitioner and, in case he has no means 

to engage a lawyer of his choice, that one would be provided to 

him from legal aid at the expense of the State.  The right flows 

from Articles 21 and 22(1) of the Constitution and needs to be 

strictly enforced.  Thereafter, the court directed--- 

     “We, accordingly, direct all the Magistrates in 

the country to faithfully discharge the afore said duty and 

obligation and further make it clear that any failure to fully 

discharge the duty would amount do dereliction in duty and would 

make the Magistrate concerned liable to departmental proceedings”  

 

   9.  In case, the accused is unable to engage an advocate to defend 

his case, it is obligatory on the part of the State to provide free legal aid to him  by 

                                                           
1
 (1981) 1 SCC 635 

2
 (1986) 2 SCC 401 

3
 (2012) 9 SCC 1 
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appointing a suitable counsel to defend him.  Therefore, the court on questioning 

the accused and on the reply that he is unable to engage an advocate, has to invariably 

appoint a suitable advocate to defend him.  At this stage, the court must take utmost 

interest while selecting a counsel.  Providing legal aid by appointing a counsel must be 

in letter and spirit and while doing so, the court may pursue and request the Senior 

Advocates to render their services in defending the accused freely without any 

honorarium.  

    10. Fair trial means to separate the guilt from the innocent, the trial 

must be fair both to the accused and the victim.  The court may permit the defacto 

complainant to engage a lawyer on his behalf to assist the Public Prosecutor, where it is 

found necessary and in a fit case. 

   Exercising power u/sec.311 Cr.P.C., can be considered as a part of fair 

trial for rendering true justice to the needy.  In STATE OF MAHARASHTRA VS. 

RAGHO DHARMA KOLI [Bombay High Court, 30th  July 2015), the Hon‟ble High 

Court defined criminal trial as follows:-  

      “Crime is an event in real life and is the produce of 

interplay of different human emotions. In arriving at the conclusion 

of a crime, the court has to judge the evidence by yardstick of 

probabilities, its intrinsic worth and the animus of witnesses. Every 

case in the final analysis would have to depend upon its own facts. 

Although the benefit of every reasonable doubt should be given to 

the accused, the court should not, at the same time, reject 

evidence which is ex-facie trustworthy on the grounds which are 

fanciful or in the nature of conjectures”. 

 

    11. A witness in a trial is a key person who helps the court and by 

giving evidence he helps the court in the administration of justice, in the truth finding 

process.  In BABLU KUMAR VS. STATE OF BIHAR, (decided on 20.7.2015) the 

Hon‟ble Supreme Court observed the concept of fair trial as follows:- 

http://www.lawkam.org/2015/07/state-of-maharashtra-vs-ragho-dharma.html
http://www.lawkam.org/2015/07/state-of-maharashtra-vs-ragho-dharma.html
http://www.lawkam.org/2015/07/state-of-maharashtra-vs-ragho-dharma.html
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           “Keeping in view the concept of fair trial, the obligation 

on the prosecution, the interest of the community and the duty of the 

court, it can be stated that  the court cannot be a silent spectator or a 

mute observer when it presides over a trial. It is the duty of the court to 

see that neither the prosecution nor the accused play truancy with the 

criminal trial or corrode the sanctity of the proceeding.  The court is duty 

bound to see that neither the prosecution nor the defence takes 

unnecessary adjournments and take the trial under their control. The 

court is under the legal obligation to see that the witnesses who have 

been cited by the prosecution are produced by it or if summons are 

issued, they are actually served on the witnesses. If the court is of the 

opinion that the material witnesses have not been examined, it should not 

allow the prosecution to close the evidence. There can be no doubt that 

the prosecution may not examine all the material witnesses but that does 

not necessarily mean that the prosecution can choose not to examine any 

witness and convey to the court that it does not intend to cite the 

witness”. 

       In the above said Judgment, Their Lordships further observed that the 

Public Prosecutor, who conducts the trial, has a statutory duty to perform. He cannot 

afford to take things in a light manner. The Court also is not expected to accept the 

version of the prosecution as if it is sacred. It has to apply its mind on every occasion. 

Non-application of mind by the trial court has the potentiality to lead to the paralysis of 

the conception of fair trial. 

    The Right to a Fair Trial is recognised internationally as a fundamental 

human right and countries are required to respect it. Different countries have developed 

different ways of doing this, but regardless of how a particular legal system operates, 

the principles below are core to all fair justice systems and they all form part of the 

Right to a Fair Trial. 

    12. In NATIONAL HUMAN RIGHTS COMMISSION VS. STATE OF 

GUJARAT, Their Lordships while cautioning the courts, observed as follows:- 

      “If the court acts contrary to the role it is expected to 

play, it will be destruction of the fundamental edifice on which the 
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justice delivery system stands. People for whose benefit 

the courts exist shall start doubting the efficacy of the system. 

"Justice must be rooted in confidence; and confidence is destroyed 

when right-minded people go away thinking: `The Judge was 

biased‟.  The perception may be wrong about the Judge's bias, but 

the Judge concerned must be careful to see that no such 

impression gains ground”. 

  

   The courts have an overriding duty to maintain public confidence in the 

administration of justice--often referred to as the duty to vindicate and uphold the 

"Majesty of the Law”.  Due administration of justice has always been viewed as a 

continuous process, not confined to determination of the particular case, protecting its 

ability to function as a court of law in the future as in the case before it.  The Presiding 

Judge must, cease to be a spectator and a mere recording machine, by becoming a 

participant in the trial evincing intelligence, active interest and elicit all relevant 

materials necessary for reaching the correct conclusion, to find out the truth, and 

administer justice with fairness and impartiality both to the parties and to the 

community he serves.  It will not be correct to say that it is only the accused who  must 

be given fair trial and fairly dealt with, the victim or their family members and relatives 

also have to be taken into account while giving fair trial.  Everyone has an inbuilt right 

to be dealt with fairly in a criminal trial. Denial of a fair trial is as much injustice to the 

accused as is to the victim and the society. Fair trial obviously would mean a trial before 

an impartial judge, a fair prosecutor and an atmosphere of judicial calm. Fair trial 

means a trial in which bias or prejudice for or against the accused, the witnesses, or the 

cause which is being tried is eliminated. If the witnesses get threatened or are forced to 

give false evidence that also would not result in a fair trial. The failure to hear material 

witnesses is certainly denial of fair trial.  The Judge must hear the witness patiently and 

record their evidence as deposed by them.  The fair trial should be a search for the 

truth and not over technicalities; it must be conducted as per rules to protect the 

innocent and to punish the guilty.   
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    13. The proof of charge beyond reasonable doubt must depend 

upon judicial evaluation of the totality of the evidence, oral and circumstantial, and not 

by an isolated scrutiny.  Failure to accord fair hearing either to the accused or the 

prosecution violates even minimum standards of due process of law.  As Justice 

Bentham State “Witnesses are eyes and ears of Justice” and if such witness is 

incapacitated from acting as eyes and ears of justice, the trial gets putrefied and 

paralysed, and it no longer can constitute a fair trial.  As a protector the State has a 

definite role in protecting the witness and to ensure that during trial before the court, 

witnesses could safely depose the truth without any fear and it is a constitutional 

obligation on the State to protect the life and liberty of its citizens.  If ultimately the 

truth is to be arrived at, the eyes and ears of justice have to be protected so that the 

interests of justice do not get incapacitated in the sense of making the proceedings 

before the courts mere mock trials as are usually seen in movies.  The Hon‟ble Supreme 

Court in NATIONAL HUMAN RIGHTS COMMISSION VS. STATE OF GUJARAT with regrets 

observed that No law has yet been enacted, not even a scheme has been framed by 

the Union of India or by the State Government for giving protection to the witnesses.  

The Hon‟ble Supreme Court in ZAHIRA V. STATE OF GUJARAT (2004 (4) SCC 158), 

while transferring the `Best Bakery Case', to Mumbai directed the State of Gujarat to 

produce the witnesses before the concerned court, whenever they are required to 

attend them, so that they can depose freely without any apprehension of threat or 

coercion from any person.  

    14. The evidence of a child witness also cannot be simply ignored, it 

can form basis of conviction, provided it is found to be fair, free from tutoring as held 

by the Hon‟ble Supreme Court in the case of RANJIT KUMAR RAM @ RANJEET 

KUMAR DAS VS. STATE OF BIHAR1; of STATE OF RAJASTHAN VS. CHANDGI 

RAM AND OTHERS (decided in Crl.A.No.937 of 2008 dated: 9.9.2014); 

SHIVASHARANAPPA AND OTHERS VS. STATE OF KARNATAKA (2013) 5 SCC 

                                                           
1
 2015 AIAR (CRL.) 585 

https://indiankanoon.org/doc/105430/
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705.  While dealing with the evidence of a person on death bed i.e., dying 

declaration, the Hon‟ble Supreme Court held that there is no specific form framed for 

recording dying declaration and it is not necessary to be in writing always and it can be 

even oral (PANIBEN VS. STATE OF GUJARAT1; SATISH AMBANNA BASODE VS. STATE 

OF MAHARASHTRA (decided by the Hon‟ble Supreme Court in Crl.A.No.435/2009 dated: 

5.3.2009); LAXMAN VS. STATE OF MAHARASHTRA2.  Further, it is not necessary that 

the Judicial Magistrate of the I Class, alone is competent to record dying declaration of 

a witness as held in KALIYA VS. STATE OF MADHYA PRADESH (decided in 

Crl.A.No.228/2008 dated:23.7.2013).  Their Lordships of the Hon‟ble Supreme Court 

held that law does not provide who alone can record the dying declaration, nor is there 

any prescribed form, or, format, or, procedure, but, the person who records the dying 

declaration must be satisfied that the maker is in a fit state of mind and is capable of 

making such a statement and moreover the requirement of a certificate of a doctor in 

respect of the state of the decased is not essential in every case.  Similarly, in 

SURINDER KUMAR VS. STATE OF PUNJAB (decided by the Hon‟ble Supreme Court in 

Crl.A.No.579 of 2009 dated: 21.11.2012), Their Lordships further held that, 

     “In so far as the case before us is concerned, we may only 

note that there is no format prescribed for recording a dying declaration.  

Indeed, no such format can be prescribed.  Therefore, it is not obligatory 

that a dying declaration should be recorded in a question-answer form.  

There may be occasions when it is possible to do so and others when it 

may not be possible to do so either because of the prevailing situation or 

because of the pain and agony that the victim might be suffering at that 

point of time.  It is also not obligatory that either an Executive Magistrate 

or a Judicial Magistrate should be present for recording a dying 

declaration.  It is enough that there is evidence available to show that the 

dying declaration is voluntary and truthful.  There could be occasions 

when persons from the family of the accused are present and in such a 

situation, the victim may be under some pressure while making a dying 

declaration.  In such a case, the Court has to carefully weigh the evidence 

                                                           
1
 1992 AIR 1817 

2
 AIR 2002 SC 2973 
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and may need to take into consideration the surrounding facts 

to arrive at the correct factual position.” 

    15. It is not unknown that often the witnesses turn hostile and the 

evidence of such witnesses cannot be totally ignored, but, the evidence of such witness 

to the extent it is relevant to the prosecution‟s case can be taken into consideration as 

held by the Hon‟ble Supreme Court in STATE OF RAJASTHAN VS. BHAWANI AND 

ANOTHER1. 

     Under the English law, threatening a witness from giving evidence, 

is contempt of Court. So also any act of threat or revenge against a witness after he 

has given evidence in Court, is also considered as contempt. In 1994 the U.K. 

Government enacted a law known as Criminal Justice and Public Order Act, 1994 which 

provides for punishment for intimidation of witnesses. Section 51 of the Act not only 

protects a person who is actually going to give evidence at a trial, but also protects a 

person who is helping with or could help with the investigation of a crime. Similarly in 

Australia, the Australian witness Protection Act 1994 is in force.  In South Africa, there 

is witness protection Act 1998.   

     16. The next important principle is in order to ensure trials are 

conducted fairly, it is important that the decorum of courts is to be maintained at all 

times, so that the witnesses are not intimidated within the court halls and it is 

obligatory for the court to impose reasonable restrictions on the entry of persons into 

the court hall.  Similarly, the role of Public Prosecutor is of paramount importance in 

ensuring a fair trial. 

   17. In a trial before a civil court or criminal court, as far as possible 

recording of chief examination and cross-examination must be completed on the same 

day, if the examination of a witness continues till late hours, the trial must be adjourned 

to the next day.  But, differing cross-examination for many time is against the concept 

                                                           
1
 2003 CRI.L.J. 3857 (SC) 
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of proper and fair trial. In VINOD KUMAR VS. STATE OF PUNJAB decided 

in Crl.A.No.554 of 2012) His Lordship of the Hon‟ble Supreme Court observed as 

follows:- 

     “The adjournments are sought on the drop of a hat by the 

counsel, even though the witness is present in court, contrary to all 

principles of holding a trial.  That apart, after the examination in chief of a 

witness is over, adjournment is sought for cross-examination and the 

disquieting feature is that the trial courts grant time. 

    The law requires special reasons to be recorded for grant of 

time but the same is not taken note of.  If an accused for his benefit takes 

the trial on the path of total mockery, it cannot be countenanced.  The 

court has a sacred duty to see that the trial is conducted as per law.  If 

adjournments are granted in this manner, it would tantamount to violation 

of rule of law and eventually turn such trials to a farce.  It is legally 

impermissible and jurisprudentially abominable.  The trial courts are 

expected in law to follow the command of the procedure relating to trial 

and not yield to the request of the counsel to grant adjournment for non 

acceptable reasons”. 

    18. No adjournment shall be granted at the request of a party, except 

where the circumstances are beyond the control of that party.   The fact that the 

counsel of a party is engaged in another court shall not be a ground for adjournment.  

In THALAB HAJI HUSSAN VS. MADHUKAR PURSHOTTAM MONDKAR AND 

ANOTHER1, a Three Judge Bench of the Hon‟ble Supreme Court, held as follows:- 

     “..a fair trial has naturally two objects in view, it must be fair 

to the accused and must also be fair to the prosecution.  the test of 

fairness in a criminal trial must be judged from this dual point of view.  It 

is therefore of the utmost importance that, in a criminal trial, witnesses 

should be able to give evidence without any inducement or threat either 

from the prosecution or the defence.  A Criminal trial must never be so 

conducted by the prosecution as would lead to the conviction of an 

innocent person; similarly the progress of a criminal trial must not be 

obstructed by the accused so as to lead to the acquittal of a really guilty 

offender.  The acquittal of the innocent and the conviction of the guilty 
                                                           
1
 AIR 1958 SC 376 
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are the objects of a criminal trial and so there can be no possible 

doubt that, if any conduct on the part of an accused person is likely to 

obstruct a fair trial, there is occasion for the exercise of the inherent 

power of High Courts to secure the ends of justice”. 

    19. In SWARAN SINGH VS. STATE OF PUNJAB1, the Hon‟ble Apex 

Court expressed its anguish and stated, 

    “..It has become more or less a fashion to have a criminal 

case adjourned again and again till the witness tires and gives up.  It is 

the game of unscrupulous lawyers to get adjournments for one excuse or 

the other till a witness is won over or is tired.  Not only is a witness 

threatened, he is abducted, he is maimed, he is done away with, or even 

bribed.  There is no protection for him.  In adjourning that matter without 

any valid cause a court unwittingly becomes party to miscarriage of 

justice”. 

     In MOHD. KHALID VS., STATE OF WEST BENGAL2, the Hon‟ble 

Supreme Court while not approving the deferment of the cross-examination of witness 

for a long time and deprecating the said practice, observed that, 

    “Grant of unnecessary and long adjournments lack the spirit 

of Sec.309 of the Code of Criminal procedure.  When a witness is available 

and his examination is over, unless compelling reasons are there, the trial 

court should not adjourn the matter on the mere asking”. 

   20. To conclude with, I must confess that I have made a humble and 

sincere endeavour to the best of my ability to stimulate all the learned Judges to know 

their responsibility in conducting fair trial and in the administration of justice by keeping 

in view the instructions and guidelines issued by the Hon‟ble Superior Courts and to 

raise to the situation as expected by the general public who come to the courts of law 

for justice. 

    It can be stated without  any hesitation that every Judge must 

honestly feel that he is duty bound, to put all his endeavour to conduct fair trial for due 

administration of justice, properly and effectively, by putting all efforts, by giving 

                                                           
1
 (2000) 5 SCC 668 

2
 (2002) 7 SCC 334 
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opportunities to both sides, by patiently hearing both sides, by dscovering the truth 

to surface by separating the false and protect the innocent and punish the guilt, by 

gaining utmost confidence in the mind of the society at large, to whom he, or, she is 

answerable keeping in mind the well known concept of law that justice must not only 

be done, but seen to be done for which he is to be impartial without any   fear, or, 

favour and must be like a saint, detached from all worldly attractions. 

*** 

               H.CHANDRASEKHAR  
                                               II ADDL. DISTRICT & SESSIONS JUDGE 

                                          PARVATIPURAM 
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PAPER PRESENTATION ON THE ASPECT OF GENERAL PRINCIPLES OF FAIR TRIAL 

  

       PRESENTED BY : 
    Velamala Naresh, 

      Senior Civil Judge, 
     Vizianagaram. 

 

  The right of fair trial was recognized a very long back and it was referred to in 

Universal Declaration of Human Rights, 1948. 

  In so far as Indian Legal System is concerned, the concept of fair trial has been 

adopted and is being implemented by making it as a part of fundamental rights guaranteed 

under the Indian Constitution by aiming to protect individuals from unlawful and arbitrary 

curtailment or deprivation of their basic rights and freedoms among which prominent are right 

to life and liberty of the person. 

  The principle of fair trial is based on the principles of natural justice and on 

presumption of innocence of accused. 

  The fundamental principle of fair trial can survive it‟s existence on conduction of 

criminal case by competent, independent and impartial Judge, a fair prosecutor and an 

atmosphere of Judicial calm which have to be guaranteed by Judiciary in any system particularly 

democracy. 

  The primary object of the criminal procedure is to ensure a fair trial of accused, 

human life should be valued and an offender should not be punished unless he is given with a 

fair trial and unless his guilt is proved beyond all reasonable doubt as held in Jaheera 

Habibulla Shaik and others Vs. State of Gujarat and others (2006 (3) SCC Page 374). 

   The Code of Criminal Procedure adopted Adversary Trial system based on 

accusatorial method. 

  In Himanshu Singh Sabharwa Vs. State of Madhya Pradesh and others 

(Manu/SC/1193/2008) the Apex Court held that if fair trial envisaged under the Cr.P.C., is 

not imparted to the parties and the Court has reason to believe that the prosecuting agency is 
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not acting in requisite manner, the Court can exercise it‟s powers of discretion given under 

Section 311 Cr.P.C., and 165 of Evidence Act by calling for material witnesses, documents, etc. 

  Presumption of Innocence: The said concept has flown from the Latin legal 

principle “Ei incumbit provatio fui dicit, non qui negat (the burden or proof rests on who asserts 

not on who denies). 

  In State of Uttar Pradesh Vs. Naresh and others, (2001 (4) SCC Page 

324) the Apex Court held that every accused is presumed to be innocent unless his guilt is 

proved as presumption of innocence is human right subject to statutory restrictions. 

  In Kaliram Vs. State of Himachal Pradesh,(1973 (2) SCC Page 808) the 

Apex Court held that it is no doubt that wrongful acquittals are undesirable and shake the 

confidence of the people in the Judicial System much worse however is the wrongful conviction 

of an innocent person. 

  Independent, Impartial and Competent Judges:  The Constitution guaranteed it 

by inserting Section 479 Cr.P.C., which prohibits trial of a case by a Judge who has interest in 

the subject matter. 

  In Shyam Singh Vs. State of Rajasthan, (1973 Crl.L.J. 447) the Court held 

that the question is not whether a bias has actually effected the judgment.  The real test is 

whether there exists a circumstance according to which a litigant could reasonably apprehend 

that bias attributable to a Judicial Officer must have operated against him in the final decision 

of the case. 

  Autrefois Acquit and Autrefois convict:    If a person is tried for an offence once, 

he cannot be tried again irrespective of the earlier result which ended in negative or positive 

and this doctrine is incorporated under Article 20 (2) of Indian Constitution and Section 300 of 

Cr.P.C. 

  In Palla Veera Raghavarao Vs. Gorantla Venkateswara Rao, (2011 (2) 

SCC Page 703) the Honourable Apex Court observed that “ Section 300 (1) Cr.P.C., is wider 

than Article 20 (2) of the Indian Constitution. 
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  Pre Trial Rights: (1) Knowledge of the acquisition:  A fair trial 

requires that the accused shall be given adequate opportunity to defend him which includes the 

right of knowing the acquisition leveled against him as facilitated under Sections 228, 240, 246 

and 251 Cr.P.C., and precise and specific acquisition under 211 Cr.P.C. 

  (2) Right to open trial: Fair trial requires public hearing in open Court 

under Section 327 Cr.P.C., but the Court has discretion to deny access to public generally or 

any particular person in particular to the Court during disclosure of indecent matters or in 

exceptional cases in which in camera proceedings can be ordered by the Court and similarly 

publication of Court Proceedings can be prohibited under Section 327 (2) Cr.P.C. 

  (3) Aid of Counsel: This requirement of fair trial contains two things (1) an 

opportunity to accused to secure counsel of his own choice and (2) the duty of the State to 

provide a counsel to the accused in certain cases as guaranteed under Articles 22 (1) and 39 

(a) of Indian Constitution and Sections 303 and 304 of Cr.P.C. as held in Khatri Vs. State of 

Bihar (1981 (2) SCC Page 493) wherein the Court held that the accused is entitled to free 

legal services not at the stage of trial but from the stage of first production of accused . 

  In Sukdas and others Vs. Union Territory of Arunachal Pradesh, (1986 

SCC 401) the Court held that the Court while reiterating the need for providing legal aid 

irrespective of request of accused, held free legal assistance at State cost is fundamental right 

of a person accused of an offence which may involve jeopardy to his life or personal liberty. 

 

  (4) Expeditious Trial: Concept of speedy trial is part of Article 21 of the Indian 

Constitution, the right to speedy trial begins with actual restraint imposed by arrest and 

consequent incarceration and continuous at all subsequent stages upto appeal or revision. 

  Section 309 (1) Cr.P.C., provides for: Expeditious conclusion of proceedings in 

the shape that once examination of witnesses commences, it be taken up on day to day basis. 

  In Hussainara Khatoon Vs. State of Bihar, (1980 (1) SCC Page 98) the 

Apex Court declared speedy trial to be essential ingredient of reasonable just and fair procedure 

guaranteed under Article 21 of the Indian Constitution, it is the Constitutional obligation of the 
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State to set up such procedure as would ensure speedy trial and the State cannot avoid 

it‟s constitutional obligation by pleading financial or administrative in adequacy as held in 

Ranjan Dwivedhi Vs. C.B.I. ( 2012(8) SCC 495) 

  The Apex Court in A.R.Antulay Vs. R.S.Naik ( 1992 Supreme Court Page 

1701) issued guidelines for the time period during which different classes of cases be 

concluded. 

  (5) Protection against illegal arrest : Section 50 provides that any person 

arrested without warrant shall immediately be informed of the grounds of his arrest as held in 

Pranab Chatarji Vs. State of Bihar (1970 (3) SCC Page 926). 

   Section 57 Cr.P.C., and Article 22 (2) of Indian Constitution provide that arrested 

person must be produced before the Magistrate within 24 hours of arrest. 

  In Joginder Kumar Vs. State of Uttar Pradesh (1994 SCC 4 Page 260) 

and D.K.Basu Vs. The State of West Bengal  (1997 (1) SCC 416)  several guidelines 

were given in connection with effecting arrest. 

 

  (6) Proceedings in the presence of accused:  In conduction of fair trial, 

occasioning of proceedings before the accused or his counsel is necessary in as much as in 

Criminal Cases the Court shall not proceed ex parte and presence of the accused facilitates to 

understand the prosecution case properly so that he can defend himself. 

   Section 317 and 273 (3) Cr.P.C., are exceptions to the said Rule. 

    (7) Right to bail:   Under Section 436, an accused is entitled to bail in bailable 

case however after conviction, bail under Section 389 (1) is not as a matter of right whether or 

not, the offence is bailable and similarly accused is entitled to bail under Section 167 Cr.P.C., 

after completion of 60/90 days remand period. 

   (8) Prohibition on double jeopardy:  The concept of double jeopardy and the 

right against self incrimination were examined in recent Judgments including the Judgment in 
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Selvi Vs. State of Karnataka ( AIR 2010 Supreme Court Page 1974)wherein it was 

held that Norco Analysis Test violates this right. 

  (9) Right against self incrimination:   No person accused of an offence shall be 

compelled to be a witness against himself as prohibited under Article 20 (3) of Indian 

Constitution based on the maxim, “Nemo tenetur prodere accussare seipsum (No man is bound 

to accuse himself). 

   In State of Bombay Vs. Kathi Kalu (AIR 1961 Supreme Court Page 

1808),  the Apex Court held that to be a witness is not equallant to, to furnishing evidence. 

   In Selvi Vs. State of Karnataka ( AIR 2010 Supreme Court Page 1974), 

the Apex Court held that taking and retention of DNA samples which are in the nature of 

physical evidence does not face constitutional hurdles in Indian Context. 

   Subjecting person to Norco Analysis, polygraph and brain finger printing tests 

involuntarily amounts to forcible interference with persons mental processes hence violates 

right of privacy as well as Article 20 (3) of the Constitution. 

   In Dinesh Dalmiya Vs. State of Madras (2006 Crl.L.J. Vol.3 Page 2401), 

the Court held that the scientific tests resorted to by the investigating agency does not amount 

to testimonial compulsion. 

   Post Trial Rights: (1) Lawful punishment :  Article 20 (1) provides that no person 

shall be subjected to penalty greater than that which might have been inflicted under the Law 

in force at the time of commission of the offence, it prohibits the enhancement of punishment 

for an offence retrospectively however Article 20 (1) has no application to cases of preventive 

detention. 

   (1) Right to Human treatment:  A prisoner does not become a non person, prison 

deprives liberty, even while doing his prison system must aim at reformation, in prison 

treatment must be gared to psychic release of stress, restoration of self respect from training to 

adapt oneself to the life outside. 
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   (2) Every prisoner has a right to a clean and sanitized environment in the Jail, 

right to be medically examined by the Medical Officer, right to visit and access by family 

members. 

    (3) Right to file appeal:   Section 389 (1) Cr.P.C., empowers the Court to 

suspend execution of sentence or when the convicted person is in confinement to grant bail 

pending any appeal to it, Court need not give notice to Public Prosecutor before suspending 

sentence or releasing on bail. 

  (4) Proper execution of sentence:   Early execution of imposed sentence reposes 

confidence on the Judicial System failing which people may loose faith and confidence over the 

system as was witnessed by the system in Afzal Guru‟s case wherein the accused was imposed 

to death sentence in the year 2003 whereas the imposed sentence came to be executed after 

long lapse of time of ten years in the year 2013.   

* * * 
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PAPER PRESENTATION ON GENERAL PRINCIPLES OF FAIR TRAIL 

        Presented by: 

        Sri T.V.Rajesh Kumar, 

        Principal Junior Civil Judge, 

        Vizianagaram. 

 

  The primary object of criminal trial is to ensure fair trial. A fair trial has 

naturally two objects involved. It must be fair to the accused and must also be fair to the 

prosecution. The trial must be judged from this dual point of view.  

  The general principle of criminal trial is to render public justice to punish 

the criminal and to see that the trial is concluded expeditiously before the memory of the 

witness fades out and to convict a guilty person when the guilt is established beyond the 

reasonable doubt, and no less than it is Courts duty to acquit the accused when such guilt 

is not so established. 

General principle of fair trial: 

  The general principle of fair trial includes fair and proper opportunities 

allowed by law to prove innocence. Adducing evidence in support of the defence is a 

valuable right and denial of that right means denial of fair trial. It cannot be denied that 

one of the most valuable rights of our citizens is to get a fair and impartial trial free from 

an atmosphere of prejudice.  

  In law the expression justice comprehends not merely a just decision but 

also a fair trial. A denial of fair trial is denial of justice. One of the contents of natural 

justice which is much valued is the guarantee of a fair trial to an accused person. In other 

words, the mode and the manner in which the accused is to be tried shall not occasion a 

failure of justice. 
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 A trial which is fair and proper is contemplation of law.  

 Justice should not only be done, but it should appear to be done.  

 Treating both parties equal and in a reasonable way. 

 According to Lord Sankey, Fairness is the Golden Thread of Justice. 

Some necessary elements of fairness: 

 Right to know the nature of charges and evidence.  

 Right to be represented by a lawyer.  

 Presumption of innocence which incorporates both the right to 

silence and the burden of proof on the prosecution.  

 Standard of proof to be applied is proof beyond reasonable doubt.  

 Right to public trial in a neutral forum.  

 Right to cross-examine and test the prosecution evidence.  

 Right to call evidence and take evidence on accused behalf.  

 Right to appeal. 

 

  Recently, in Ajay Singh and Anr. Versus State of Chhattisgarh and 

Anr, Criminal Appeal No. 32-33 OF 2017 @ (@ S.L.P. (Crl.) Nos. 7694-7695 of 

2016), Hon'ble Supreme Court of India judgment dated January 6, 2017, it 

was held that –  

 

 

 Perfor a e of judi ial duty i  the a er pres ri ed y la  is 
fundamental to the concept of rule of law in a democratic State. It has been 

quite often said and, rightly so, that the judiciary is the protector and 

preserver of rule of law. Effective functioning of the said sacrosanct duty has 

been entrusted to the judiciary and that entrustment expects the courts to 

conduct the judicial proceeding with dignity, objectivity and rationality and 

finally determine the same in accordance with law. Errors are bound to occur 

but there cannot be deliberate peccability which can never be countenanced. 

The plinth of justice dispensation system is founded on the faith, trust and 

confidence of the people and nothing can be allowed to contaminate and 

corrode the same. A litigant who comes to a court of law expects that 

inherent and essential principles of adjudication like adherence to doctrine of 

audi alteram partem, rules pertaining to fundamental adjective and seminal 

substantive law shall be followed and ultimately there shall be a reasoned 

verdict. When the accused faces a charge in a court of law, he expects a fair 

trial. The victim whose grievance and agony have given rise to the trial also 

http://www.lawnotes.in/Fair_Trial
http://www.lawnotes.in/Fair_Trial
http://www.lawnotes.in/Fair_Trial
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expects that justice should be done in accordance with law. Thus, a fair trial 

leading to a judgment is necessitous in law and that is the assurance that is 

thought of on both sides. The exponent on behalf of the accused cannot be 

permitted to command the trial as desired by his philosophy of trial on the 

plea of fair trial and similarly, the proponent on behalf of the victim should 

not always be allowed to ventilate the grievance that his cause has not been 

fairly dealt with in the name of fair trial. Therefore, the concept of 

expediency and fair trial is quite applicable to the accused as well as to the 

victim. The result of such trial is to end in a judgment as required to be 

pronounced in accordance with law. And, that is how the stability of the 

redita ility i  the i stitutio  is ai tai ed.   

 

  In the case of National Human Rights Commission v. State of 

Gujarat [(2009) 6 SCC 767], it was held as under:  

  The o ept of fair trial entails familiar triangulation of 

interests of the accused, the victim and the society and it is the community 

that acts through the State and prosecuting agencies. Interest of society is 

not to be treated completely with disdain and as persona non grata. The 

courts have always been considered to have an overriding duty to maintain 

public confidence in the administration of justice—often referred to as the 

duty to i di ate a d uphold the ajesty of the la . Due ad i istratio  of 
justice has always been viewed as a continuous process, not confined to 

determination of the particular case, protecting its ability to function as a 

court of law in the future as in the case before it. If a criminal court is to be 

an effective instrument in dispensing justice, the Presiding Judge must cease 

to be a spectator and a mere recording machine by becoming a participant 

in the trial evincing intelligence, active interest and elicit all relevant 

materials necessary for reaching the correct conclusion, to find out the truth, 

and administer justice with fairness and impartiality both to the parties and 

to the community it serves. The courts administering criminal justice cannot 

turn a blind eye to vexatious or oppressive conduct that has occurred in 

relation to proceedings, even if a fair trial is still possible, except at the risk of 

undermining the fair name and standing of the judges as impartial and 

independent adjudi ators.   
 

  The concept of fair trial has not been static but has been a dynamic one, 

which has been evolving and has grown over the years. A fair trial in modern parlance 

http://www.lawnotes.in/Fair_Trial
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must be a trial based on an equally fair investigation on the basis of material which 

is before hand disclosed to the accused, at a public place exposed to public gaze, by a 

judge who is bound by oath to do justice “without any favour, ill will or affection”, in an 

environment which is free from hostility or judicial bias. A denial of fair trial is a denial 

of justice. 

 

     **************** 
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                        GENERAL PRINCIPLES OF FAIR TRIAL  

                                                        BY PSVB.KRISHNA SAI TEJA  

                                                            Addl.junior civil Judge, Bobbili                               

INTRODUCTION 

    A trial primarily aimed at ascertaining truth has to be fair to all concerned 

which includes the accused, the victims and society at large. Each person has 

a right to be dealt with fairly in a criminal trial. Denial of a fair trial is as much 

injustice to the accused as it is to the victim and society.                                                   

    Fair trial is an integral part of Article 21 of the Constitution and rests on 

the basic principle of presumption of innocence.. Additionally, an accused 

also has several pre trial and post trial rights as well that are guaranteed to 

the accused in the CrPC. Pre-trial rights include  right to freedom from 

arbitrary arrest and detention, right to brought before the Judge, the right to 

have knowledge regarding what one has been accused of, right to a lawyer, 

opportunity to defend oneself. In cases such as Khatri v State of Bihar 

(where it was held that an accused is entitled to free legal services), 

Hussainara Khatoon v State of Bihar, (where it was held that a speedy trial is 

an essential ingredient of fair trial procedure and it is the constitutional 

obligation of the State to set up a procedure that would ensure the same) 

and Ranjan Dwivedi v CBI. The concepts of double jeopardy and the right 

against self incrimination have also been examined  in the light of recent 

case laws such as Selvi v State of Karnataka where the Court concluded that 

a Narco analysis test violates this right. Post trial rights including the right to 

lawful punishment, proper execution of a sentence, right to file an appeal. 

   As far as Indian legal system is concerned, the  promise of fair trial is very much 

reflected in its constitutional scheme as well as its procedural law. Indian judiciary 

has also highlighted the pivotal role of fair trial in a number of cases. It is designed 

to protect individuals from the unlawful and arbitrary curtailment or deprivation of 

their basic rights and freedoms, the most prominent of which are the right to life 

and liberty of the person. The concept of fair trial is based on the basic principles of 

natural justice. 
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Fair Trial 

The concept of fair trial is based on the basic ideology that State and its agencies 

have the duty to bring the offenders before the law. In their battle against crime 

and delinquency, State and its officers cannot on any account forsake the decency 

of State behaviour and have recourse to extra-legal methods for the sake of 

detection of crime and even criminals.  Therefore the procedure adopted by the 

State must be just, fair and reasonable. The Indian courts have recognized that the 

primary object of criminal procedure is to ensure a fair trial of accused persons.[iii] 

Human life should be valued and a person accused of any offence should not be 

punished unless he has been given a fair trial and his guilt has been proved in such 

trial. 

In Zahira Habibullah Sheikh and ors v. State of Gujarat and ors.[iv] The Supreme 

Court of India observed “each one has an inbuilt right to be dealt with fairly in a 

criminal trial. Denial of a fair trial is as much injustice to the accused as it is to the 

victim and to society. Fair trial obviously would mean a trial before an impartial 

judge, a fair prosecutor and an atmosphere of judicial calm. Fair trial means a trial 

in which bias or prejudice for or against the accused, the witness or the cause 

which is being tried, is eliminated.” 

The right to a fair trial is a fundamental safeguard to ensure that individuals are 

protected from unlawful or arbitrary deprivation of their human rights and 

freedoms, most importantly of the right to liberty and security of person. 

Principles Of Fair Trial 

1. Adversary trial system: 

The system adopted by the Criminal Procedure Code, 1973 is the adversary system 

based on the accusatorial method. In adversarial system responsibility for the 

production of evidence is placed on the prosecution with the judge acting as a 

neutral referee. This system of criminal trial assumes that the state, on one hand, 

by using its investigative agencies and government counsels will prosecute the 

wrongdoer who, on the other hand, will also take recourse of best counsels to 

challenge and counter the evidences of the prosecution. 

Supreme Court has observed “if a Criminal Court is to be an effective instrument in 

dispensing justice, the presiding judge must cease to be a spectator and a mere 

recording machine. He must become a participant in the trial by evincing intelligent 

active interest.”[v] 

In Himanshu Singh Sabharwa v. State of M.P. and Ors.[vi], the apex court observed 

that if fair trial envisaged under the Code is not imparted to the parties and court 
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has reasons to believe that prosecuting agency or prosecutor is not acting in the 

requisite manner the court can exercise its power under section 311 of the Code or 

under section 165 of the Indian Evidence Act, 1872 to call in for the material 

witness and procure the relevant documents so as to sub serve the cause of justice. 

 Right to Equality before the Law and Equal 

Treatment by the Law 

Article 14 of the Constitution states: “The State shall not deny to any person 

equalitybefore the law or the equal protection of the laws within the territory of 

India.” 

Article 15 lays down the principle of non-discrimination according to which: “The 

State shall not discriminate against any citizen on grounds only of religion, race, 

caste, sex, place of birth or any of them.” 

In terms of justice delivery, the principle of equality basically has two aspects: 

equal access to the court and equal treatment of laws 

The Supreme Court explained in Mrs Maneka Gandhi v. Union of India (UOI) and 

Anr.that the right to equality articulated in Article 14 not only prohibits the state 

from discriminatorily applying the law, but also mandates that the law is not applied 

unreasonably, arbitrarily, fancifully or oppressively. The Court explained that 

Article14 interacts with Article 21, thereby making any unreasonable or arbitrary 

proceeding violation of Article 21. The Court also characterized the right to equality 

before thelaw as a fundamental right, thus attaching to every human being, 

everywhere, at all times. 

2. Presumption of innocence: 

Every criminal trial begins with the presumption of innocence in favour of the 

accused. The burden of proving the guilt of the accused is upon the prosecution and 

unless it relieves itself of that burden, the courts cannot record a finding of the guilt 

of the accused. This presumption is seen to flow from the Latin legal principle i 

incumbent probatio qui dicit, non qui negat, that is, the burden of proof rests on 

who asserts, not on who denies 

.“It is better that ten guilty escape than one innocent suffers.”1 This quote reflects the principle, known 

in criminal law as Blackstone‟s Formulation named after English jurist 

WilliamBlackstone, “that there is hardly anything more undesirable in a legal 

system than the wrongful conviction of an innocent person”. This is because the 

consequences of convicting an innocent person are so significantly serious that its 

reverberations are felt throughout a civilized society. For example, the sentence 
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served by an innocent person cannot be erased by any subsequent act of 

annulment. Thus, to ensure as far as possible that no court will wrongfully convict 

an innocent person, an accused person is presumed innocent until proven guilty, 

with the prosecution bearing the burden of establishing the facts necessary to prove 

guilt. 

All criminal trials are based on the principle that the accused is innocent till proved 

guilty. The presumption of innocence is a cardinal principle of our legal system and 

a basic right of the accused person. The presumption must stand and be the 

guiding principle right from the moment of suspicion, through investigation, 

throughout the trial process and till the delivery of the Judgment. 

The cardinal rules  of Criminal Jurisprudence are: 

 The burden of proof rests on the prosecution. 

 The prosecution must establish guilt beyond reasonable doubt. 

 The benefit of doubt belongs to the accused. 

 High probability is not enough to convict – where there are several possible 

accounts, the account supporting the accused should be upheld. verdict. 

 

The Apex Court in P.N. Krishna Lal v Government of Kerala clarified that 

the principle of presumption of innocence is entrenched in the Indian 

Constitution, the Universal Declaration of Human Rights and the Civil and 

Political Rights Convention, to which India is a member, guarantee 

fundamental freedom and liberty to an accused person. The procedure 

prescribed for trial must also stand the test of the rights guaranteed by 

those fundamental human rights. In criminal jurisprudence, the settled law 

is that the prosecution must prove all the ingredients of the offences for 

which the accused has been charged. The proof of guilt of the accused is 

on the prosecution and must be beyond reasonable doubt. At no stage of 

trial is the accused under an obligation to disprove his innocence. “Unlike 

in a trial of civil action, the burden of proof of a case always rests on the 

prosecution and it never gets shifted.…To place the entire burden on the 

accused to prove his innocence, therefore, is arbitrary, unjust and unfair 

infringing, violating the guarantee under Article 21.” 

 

Section 101 of the Indian Evidence Act further reinforces this right, by providing 

that whoever desires a court to give judgment as to any legal right or liability 
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dependent on the existence of facts which he asserts, must prove those 

facts.8 Thus, if the state wishes to convict an individual of an alleged crime, the 

state carries the burden of firmly establishing and proving the defendant‟s guilt. 

 

In State of U.P. v. Naresh and Ors.[vii] the Supreme Court observed “every 

accused is presumed to be innocent unless his guilt is proved. The 

presumption of innocence is a human right subject to the statutory 

exceptions. The said principle forms the basis of criminal jurisprudence in 

India.” 

In Kali Ram v. State of H.P. [viii]the Supreme Court observed “it is no 

doubt that wrongful acquittals are undesirable and shake the confidence of 

the people in the judicial system, much worse; however is the wrongful 

conviction of an innocent person. The consequences of the conviction of an 

innocent person are far more serious and its reverberations cannot be felt 

in a civilized society.” 

It is the duty of the prosecutor and defence counsel as well as all public authorities 

involved in a case to maintain the presumption of innocence by refraining from pre-

judging the outcome of the trial. 

3. Independent, impartial and competent judges: 

The basic principle of the right to a fair trial is that proceedings in any criminal case 

are to be conducted by a competent, independent and impartial court. In a criminal 

trial, as the state is the prosecuting party and the police is also an agency of the 

state, it is important that the judiciary is unchained of all suspicion of executive 

influence and control, direct or indirect. The whole burden of fair and impartial trial 

thus rests on the shoulders of the judiciary in India. 

The primary principle is that no man shall be judge in his own cause. Section 479 of 

the Code, prohibits trial of a case by a judge or magistrate in which he is a party or 

otherwise personally interested. This disqualification can be removed by obtaining 

the permission of the appellate court. 

In Shyam Singh v. State of Rajasthan[ix], the court observed that the question is 

not whether a bias has actually affected the judgment. The real test is whether 

there exists a circumstance according to which a litigant could reasonably 

apprehend that a bias attributable to a judicial officer must have operated against 

him in the final decision of the case. 

In this regard section 6 of the Code is relevant which separates courts of Executive 

Magistrates from the courts of Judicial Magistrates. Article 50 of the Indian 
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Constitution also imposes similar duty on the state to take steps to separate 

the judiciary from the executive. 

4. Autrefois Acquit and Autrefois Convict: 

         The concept of double jeopardy is based on the doctrine of „autrefois acquit‟ 

and„autrefois convict‟ which mean that if a person is tried and acquitted or 

convicted of an offence he cannot be tried again for the same offence or on the 

same facts for any other offence. This clause embodies the common law rule of 

memo debet vis vexari which means that no man should be put twice in peril for 

the same offence. 

Section 300 of the Code provides that persons once convicted or acquitted not to be 

tried for the same offence or on the same facts for any other offence. Plea of double 

jeopardy is not applicable in case the proceedings for which the accused is being 

tried are distinct and separate from the offence for which the accused has already 

been tried and convicted. This doctrine has been substantially incorporated in the 

article 20(2) of the Constitution and is also embodied in section 300 of the Cr. P.C. 

In Kolla Veera Raghav Rao vs Gorantla Venkateswara Rao[x] the Supreme 

Court observed that Section 300(1) of Cr.P.C. is wider than Article 20(2) of 

the Constitution. While, Article 20(2) of the Constitution only states that 

„no one can be prosecuted and punished for the same offence more than 

once‟, Section 300(1) of Cr.P.C. states that no one can be tried and 

convicted for the same offence or even for a different offence but on the 

same facts. In the present case, although the offences are different but the 

facts are the same. Hence, Section 300(1) of Cr.P.C. applies. Consequently, 

the prosecution under Section 420, IPC was barred by Section 300(1) of 

Cr.P.C. The impugned judgment of the High Court was set aside. 
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FAIR TRIAL: 

 The right to a Fair trial is fundamental of the Rule of the law and to 

Democracy itself. It requires a Fair and public hearing within a reasonable time 

by an independent and impartial Tribunal established by Law. The procedure 

requirements of a fair hearing might defer according to the circumstances of 

the accused.  

  A Criminal trial is a judicial examination of the issues in the case and its 

purpose is to arrive at a judgment on an issue as to a fact or relevant facts 

which may lead to the discovery of the fact in issue and obtain proof of such 

facts at which the prosecution and the accused have arrived by their pleadings; 

the controlling question being the guilt or innocence of the accused.  Since the 

object is to met out justice and to convict the guilty and protect the innocent, 

the trial should be a search for the truth and not a bout over technicalities and 

must be conducted under such rules as will protect the innocent, and punish 

the guilty.  The proof of charge which has to be beyond reasonable doubt must 

depend upon judicial evaluation of the totality of the evidence, oral and 

circumstantial, and not by an isolated scrutiny. 

 The principles of Rule of law and due process are closely linked with 

human rights protection. Such rights can be protected effectively when a 
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citizen has recourse to the courts of law.  It has to be unmistakably 

understood that a trial which is primarily aimed at ascertaining the truth has 

to be fair to all concerned. There can be no analytical, all comprehensive or 

exhaustive definition of the concept of a fair trial, and it may have to be 

determined in seemingly infinite variety of actual situations with the ultimate 

object in mind viz. whether something that was done or said either before or at 

the trial deprive the quality of fairness to a degree where a miscarriage of 

justice has resulted.  It  will not be correct to say that it is only the accused 

who must be fairly dealt with. That would be turning a Nelson‟s eye to the 

needs of society at large and victims or their family members and relatives. 

Each one has an inbuilt right to be dealt with fairly in a criminal trial. Denial of 

fair trial is as much injustice to the accused as is to the victim and the society.  

Fair trail obviously would mean a trial before an impartial judge a fair 

prosecutor and an atmosphere of judicial calm. Fair trial means a trial in 

which bias or prejudice for or against the accused, the witnesses, or the cause 

which is being tried is eliminated.  If the witnesses get threatened or are forced 

to give false evidence that also would not result in a fair trial.  The failure to 

hear material witnesses is certainly denial of fair trial.  

 

 Failure to accord fair hearing either to the accused or the prosecution 

violates even minimum standards of due process of law. It is inherent in the 

concept of due process of law, that condemnation should be rendered only after 

the trial in which the hearing is a real one not sham or a mere farce and 

pretence.  Since the fair hearing requires an opportunity to preserve the 

process, it may be vitiated and violated by an over hasty, stage-managed, 

tailored and partisan trial.  

The fair trial for a criminal offence consists not only in technical 

observance of the frame, and forms of law, but also in recognition and just 
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application of its principles in substance, to find out the truth and 

prevent miscarriage of justice.  

 

CONCLUSION: 

We believe the right to Fair Trial is an essential part of a society. Each 

person accused of a crime should have their guilt or innocent determined by a 

Fair and effective legal process.  But the right to a Fair trial is not just above 

protecting suspects and defendants: it also makes societies safer and stronger, 

without fair trial, trust in justice and in Government collapses. 
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INTRODUCTION 

 Every body knows about the statue of liberty.  It is the right time to have glance at the 

statute of liberty. The constitution of India guarantees all the citizens certain fundamental 

rights.  Liberty the most important of all the fundamental and human rights of a citizen.  

 Article 21 of constitution of India deals with protection of life and personal liberty.  It 

envisages that no person shall be deprived of his life and personal liberty except according to 

procedure established by law. The right to life and personal liberty is an individual right.  The 

Society forms with the body of individuals.  For the welfare of society, keeping public peace and 

maintenance of law and order is also of greater importance. Both Personal liberty and 

maintaining the peace and law & order in the society are equally important. For both these 

aspects law is essential. 

THE ARREST CONCEPT : -  

 The term 'Arrest' no where defined either in the Criminal procedure code, or Indian 

penal code, or the any  criminal statute. The word arrest is derived from the French word 

„Arrester‟ meaning “to stop or stay”  and signifies a restraint of the person.  The word „arrest‟ 

when used in it's ordinary and natural sense means the apprehension or restraint or the 

deprivation of one's personal liberty.  The question whether a person is under arrest or not 

depends not on the legality of the arrest, but on whether he has been deprived of personal 

liberty to go to where he pleases.  When the word used in the legal sense an arrest consists in 

the taking in to custody of another person under authority empowered by law or preventing the 

commission of criminal offence (Directorate of Enforcement Vs. Deepak Mahajan (A.I.R 1994 SC 

1775=1994Crl.j1994 2269).  Arresting accused is a part of the investigation process. The 

relevant provisions are  Chapter V of the code of Criminal Proceedure,1973 sections 41 to 60-A 
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and rules 24 to 35 of Criminal Rules of practice and circular orders, 1990. Arrest leads to 

denial of liberty and therefore has great offshoot for the person arrested.  Any denial of 

personal liberty has to through process of law.  A process that is non-arbitrary, just, fair and 

reasonable.   No arrest shall be made, because it is lawful for the police officers to do so and 

each arrest has to be justified on ground of it's imperative need and reasons are to be recorded 

in writing by the police officer effecting the arrest.  Mere prescription of some kind of procedure 

cannot even meet the mandate of article 21.  The prescription of to be fair, just and 

reasonable, not fanciful, oppressive or arbitrary (Maneka Gandhi Vs. Union of India 1978 AIR 

597).  No person shall be detained in custody without being informed of his grounds of his 

arrest as per Article 22(2)(1).  No person shall be denied the right to consult and to be 

defended by, a lawyer of his choice.  Every person who is arrested and detained in custody shall 

be produced before the nearest Magistrate within a period of 24 hours of arrest.  The 

safeguards under article 22 are not available to enemy or a person detained for preventive 

detention.  Arrest can be made Police officer, Magistrate or any private person but can be made 

only in accordance with law.  Broadly speaking arrest  may be classified into categories 1) arrest 

with warrant 2) arrest without warrant.  Hon'ble apex court, in Joginder singh kumar V/S state 

of U.P  and in D.K Basu V/S state of west Bengal laid guide lines  to be followed by the police at 

the time arrest of the person.  In the recent case of Arnesh Kumar Vs. State of Bihar & another 

the Apex court has issued the following guidelines: 

1)  All the State Governments to instruct its police officers not to automatically arrest when a 

case under Section 498-A of the I.P.C is registered but to satisfy themselves about the necessity 

for arrest under the parameters laid down above flowing from 41 Cr.P.C 

2)  All police officers be provided with a check list containing specified sub-clauses under 

41(1)(b)(ii); 

3) The police officer shall forward the check list duly filed and furnish the reasons and the 

materials which necessitated the arrest, while forwarding/producing the accused before the 

Magistrate for further detention; 
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4) The Magistrate while authorizing detention of the accused shall peruse the report 

furnished by the police officer in terms aforesaid and only after recording its satisfaction, the 

Magistrate will authorize detention. 

 

5) The decision not to arrest an accused, be forwarded to the Magistrate within two weeks from 

the date of the institution of the case with a copy to the Magistrate which may  extended by the 

Superintendent of police of the district for the reasons to be recorded in writing; 

6)  Notice of appearance in terms of Section 41A of Cr.P.C be served on the accused within two 

weeks from the date of institution of the case, which may be extended by the Superintendent of 

Police of the District for the reasons to be recorded in writing; 

7) Failure to comply with the directions aforesaid shall apart from rendering the police officers 

concerned liable for departmental action, they shall also be liable to be punished for contempt 

of court to be instituted before high Court having territorial jurisdiction. 

8) Authorizing detention without recording reasons as aforesaid by the judicial Magistrate 

concerned shall be liable for departmental action by the appropriate High Court. 

  The Hon'ble Apex court further held that “the directions aforesaid shall not  only be 

apply to the cases under section 498-A of the I.P.C or sec.4 of the Dowry prohibition Act, the 

case in hand, but also such cases where offences punishable with imprisonment for a term 

which may be less than  seven years or which may extend to seven years;  whether with 

without fine.  We direct that a copy of this judgment be forwarded to the Chief Secretaries of all 

the State Governments and union Territories and Registrar Generals of all the High Courts for 

onward transmission and ensuring its compliance.   

 In the recent judgment in the case of Dr. Rini johar and another V/S State of M.P and 

others our Hon'ble Apex court reiterated that section 41-A Cr.P.C makes it clear that where the 

arrest of a person is not required under law section 41(1) Cr.P.C the police officer is required to 

issue notice directing the accused to appear before him at a specified place and time.  Law 

obliges that such an accused complies with the terms of notice he shall not be arrested, unless 

for reasons to be recorded, the police officer of the opinion that the arrest is necessary. 
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PRE-TRIAL DETENTION : - 

 Pre-trial detention refers to detaining of an accused person in a criminal case before trial 

has taken place, either because of failure to post bail or detained under  preventive detention 

statute.  An under trial, or a pre-trial detainee denotes an un-convicted prisoner i.e., who has 

been detained in prison during the period of investigation, inquiry or trial for the offence she/he 

is accused to have committed.  Almost every third prisoner(32%) around the world is awaiting 

trial or the conclusion of trial.  When an under trial prisoner is detained in jail custody to an 

indefinite, Article 21 of the Constitution is violated.  Every person, detained or arrested, is 

entitled to speedy trial (Sanjay Chandra Vs. CBI) 

ARREST AND PRE-TRIAL DETENTION – ROLE OF MAGISTRATE/JUDGE :-  

 

 Administering criminal justice satisfactorily in a democratic society governed by rule of 

law and guaranteed fundamental rights is a  challenging task.  It is in this context that the 

subordinate judiciary assumes great importance.  The role of Magistrate is effectively summed 

up in the case of “All Indi Judges' Association V. Union” of India wherein it was laid down  

 “The trial Judge is the kingpin in the hierarchical system of administration of justice.  He 

directly comes in contact with the litigant during the proceedings in court. On him lies the 

responsibility of building up of the case appropriately and on his understanding of the matter 

the cause of justice is first answered.  The personalities, knowledge, judicial restraint, capacity 

to maintain dignity are the additional aspects which go into making the court's functioning 

successful” 

Magisterial scrutiny on police powers of arrest :-  

 The sufficiency of reasons for arrest recorded by the police officer is to be examined by 

Magistrates and not   to be accepted casually.  The case diary is effective instrument to keep 

check on the investigation.  Hon'ble Apex court repeatedly reiterated that the Case diary should 

been maintained with scrupulous completeness and efficiency since it an important document.  

When a person arrested is produced for remand a Magistrate has to peruse and scrutinize 

copies F.IR /Case diary.   Which ought to be in the form of volume, duly paginated and contain 
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statements of the witnesses recorded u/s 161 of the Cr.P.C., and also to ensure that the 

same are in chronology and reflect the progress of investigation. 

 Section 167(2) of the Cr.P.C authorizes the judicial magistrate to send an accused to 

police custody for 15 days if the police investigation cannot be completed within mandated 

period of 24 hours and if the Magistrate is satisfied with legality of the arrest. Beyond this, if the 

Magistrate is satisfied that adequate ground exist; they may authorize a further judicial custody 

up to a 60 or 90 days based on whether the alleged offence is punishable with a sentence less  

than , or more than 10 years.  On the expiry of this period, the accused is entitled to be 

released on bail provided he can furnish bail. 

Remand to police custody :  -  

 Detention in police custody is permissible only within 15 days of the first remand.  

Therefore, at the time of giving police remand, the magistrate ought to ensure and record the 

imperative need for police custody and so to why it is necessary for an effective investigation. 

The need for discovery of the weapon of the offence, fruits of  crime, unearthing a larger 

conspiracy and facilitating the arrest of co-accused by disclosure are important considerations.  

If the arrest seems unwarranted in the facts of the case, the Magistrate can  always disallow 

both judicial and police custody and release the person on bail (  on security or personal bonds) 

or even by way of a special order u/s 59 Cr.P.C. Hon'ble Apex court held that during first 

production the Magistrate is under duty and obligation to make the accused full aware about his 

right to  consult and defend by a legal practitioner and in case he has no means to engage 

counsel of his choice that would be provided to him from legal aid at the expenses of the state 

and failure on the part of the court it amounts dereliction of duty and the concerned Magistrate 

is held liable to departmental proceedings. 

Bail : - 

In bailable offences, bail can be claimed as matter of right and there is a statutory duty 

imposed upon the police officer as well the court to release a person on bail if he prepared to 

give bail.  Such person can also be released on his own bond in a fit case.  It is only where the 

accused is unable to furnish bail then he should be kept in detention. 
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Bail u/s 436-A Cr.P.C., :- 

 A new section is inserted in the Code to provide that where an under trial prisoner other 

than the offence for which death has been prescribed as one of the punishments, has been 

under detention for a period extending to one half of the maximum period of imprisonment 

provided for the alleged offence, he should be released on his personal bond, with or without 

sureties.  It is also provided that in no case the under trial  prisoner be detained beyond the 

maximum period of imprisonment for which he can be convicted for the alleged offence.

 Hon'ble Supreme Court laid down certain guidelines relating to under trial prisoners, as 

bellow 

1. Jurisdictional Magistrate /Chief judicial Magistrates/Sessions judge shall hold once in a week 

in each jail/prison for two months commenting from 1st October, 2014 for the purpose of 

effective implementation of section 436-A of the code of criminal procedure. 

2.  In its sitting in jail, the above judicial officers shall identify the under trial prisoners who 

have completed half period of the maximum period or maximum period of imprisonment 

provided for the said offence under the law 

3.  After complying with the procedure prescribed under section 436-A pass  an appropriate 

order in jail itself for release of such under trial prisoners who fulfill the requirement of section 

436-A for their release immediately. 

4.  Such jurisdictional Magistrate/Chief judicial Magistrate/Sessions judge shall submit his report 

of each of such sitting to the Registrar General of the High court and 

5.  At the end of two months, the Registrar General of each High court shall submit his report to 

the secretary General of this court without any delay. 

  The Hon'ble apex court further direct the jail superintendent of  each jail/prison to 

provide all necessary facilities for holding the court sitting by the above judicial officers. 

Bail in non bailable case: u/s 437 Cr.P.C gives court other than the High court or Court 

of Session power to release accused on bail in a non-bailable cases, except where there appear 

reasonable grounds that the accused has been guilty of an offence punishable with death or 

with imprisonment for life.  But a person under the age of 16 years; a woman; or a sick or 
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infirm person may be released on bail even if offence is punishable with death or 

imprisonment for life. 

 In other non bailable offences the court will exercise its judicial discretion in favour of 

granting bail subject to subsection 3 of section 43 of Cr.P.C if it deems necessary to act under 

it.(Gurucharan Singh v. State (Delhi Admn.)).  In the year 2011 the Hon'ble Apex court in 

Sanjay Chandra Vs. CBI opined that the grant and refusal bail within the discretion of the court.  

The grant or denial is regulated, to a large extent, by the facts and circumstances of each 

particular case.  But at the same time, right to bail is not to be denied merely because of the 

sentiments of the community against the accused.  The primary purpose of bail in a criminal 

case are to relieve the State of the burden of keeping him, pending the trial, and at the same 

time to keep the accused constructively in the custody of the court, whether before or after 

conviction, to assure that he will submit to the jurisdiction of the court and be in attendance 

thereon whenever his presence is required. 

Statutory Bail : -  

 Bail under section 167(2) of Cr.P.C., is popularly known as default bail.  The accused is 

entitled to be released on bail on account of default on the part of the prosecution to file a 

charge sheet under section 173(2) within the prescribed period of 60 or 90 days.  The period of 

60 days or 90 days it is commences from the date on which the accused is remanded and not 

from the date of arrest. The Magistrate should decide the application for statutory bail on the 

same day it is filed.(Union of India v Nirala Yadav) 

ROLE OF A MAGISTRATE: criminal rules of practice and circular orders, 1990. 

 Chapter III Criminal rules of Practice and circular orders, 1990 deals about Investigation 

(Rule 24 to 35) 

Rule 25  - Magistrate to insist on production of the accused and copies of documents  

   No order under section 167 of the code for remand of the accused should be made 

unless the accused is produced before the Magistrate and he has been heard, Magistrate shall 

also insist on the production of copes of the entries in the case diary, peruse and initial those 

documents before passing orders and also indicate in the order, that the documents are 

perused. 
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Rule 26 – Remand to police custody :- 

 A Magistrate shall not grant remand to policy custody, unless he is satisfied that there is 

good ground for doing so and shall not accept a general statement made by the investigating or 

other police officer to the effect that the accused may be able  to give further information.  In 

all cases, where the magistrate authorizes detention of the accused in the custody of the police, 

he shall record his reasons for so doing. 

Rule 27- Order of remand by a Magistrate to be forwarded to Session’s Judge: 

 Whenever a Magistrate remands an accused person to the custody of police under 

seion167 of the code, a copy of the order remand with the reasons recorded therefore shall be 

forwarded within 24 hours to the Sessions Judge. 

Rule 28 – computing period of Remand : 

 In computing the period of fifteen days mentioned sub section (2) of section 167 of 

Cr.P.C.,  or the proviso to section 309 of the code, both the day on which the remand order was 

made and the day on which the accused is ordered to be produced before the court shall be 

included.   The period of detention as prescribed in the proviso to subsection(2) of Section 167 

of the code or any period of detention prescribed by any other Law shall be computed from the 

date of actual production of the accused before the magistrate or the judge, as case may be 

shall be excluded. 

Conclusion :  

 The Magistrate shall excise the powers vested under the code cautiously at various 

stages of the investigation (pre-trial stage) without deviating the constitutional mandate and 

other guidelines issued by the Honourable Apex court from time to time in administration of 

criminal justice. Our system being adversarial criminal justice system, the fundamental rights 

and human rights of the accused persons shall be safe guard without giving any scope for 

arbitrary arrest and detention.  

Paper presentation by/-   

 
Ch. Madhu babu,  
Additional Judicial Magistrate of I Class,  

       Parvathipuram. 
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INTRODUCTION: 

 
  There  was a time, known as Police State, when the State was mainly 

concerned with the maintenance of law and order and defence of the Country 

against external aggression. Such a restrictive concept no longer remains valid. 

Today, in an era of welfare state, law seeks to protect life and liberty as well as lit 

promotes the prosperity and well-being of people. The Law of arrest is one of 

balancing individual rights, liberties and privileges, on one hand, and individual 

duties, obligations and responsibilities on the other.  

 

ARREST: 

  An arrest is a restraint of the liberty of the person. The word ―arrest‖ 

is not defined either in the Procedural Acts or in the various Substantive Acts. The 

word ―Arrest‖ when  used in its ordinary and natural sense means the 

apprehension or restraint or the deprivation of one‘s personal liberty to go 

wherever he pleases. When used in the legal sense in  the procedure connected 

with criminal offences, an arrest consists of taking in to custody of another 

person under authority empowered by law, for the purpose of holding or 

detaining him to answer a criminal charge and preventing the commission of 

criminal offence. In State of Punjab  Vs. Ajaib Singh,  ‗arrest‘ is defined as ―a 
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physical restraint put on a person as a result of allegation of accusation that 

he has committed a crime or an offence of quasi criminal nature.‖ 

Arrest of person /  Law relating to arrest of person: 

  The Cr.P.C, 1973 which corresponds to old law of 1898 contemplates 

two situations of arrest: arrest is made by police without a warrant and arrest is 

made by police with  a warrant. The existing law provides that Arresting Officer 

must be able to justify the arrest apart from his power to do so. Arrest and 

detention of a person cannot be made in a  causal or routine manner on the 

mere allegations of commission of offence and the law mandates that before 

arresting a person and after arrest, procedure l aid down under Chapter-V of 

Cr.P.C. is to be strictly followed otherwise the arrest and the consequent 

detention would be illegal. The police officer must be  able to justify the 

necessity for such arrest  apart from his power to do so. Arrest should be made 

as the last option restricted in  exceptional cases where arresting the accuse dis-

imperative in the facts and circumstances  of the case. No arrest should be made 

by the police officer in case of non-bailable and cognizable offence without a 

reasonable satisfaction as to genuine  of allegations made  after conducting 

some investigation. Unless the principle laid down regarding arrest is kept  in 

mind by the arresting officer, it would amount to denying a person of his liberty. 

The present position of law relating to arrest has evolved over a period of time as 

a result of judicial and legislative interpretation as discussed hereinafter.  

  The provisions of arrest as mentioned in Secs. 41,42,43,44 and 46, 

Cr.P./c, 1973 relating to arrest gives effect to Art. 22 of the Constitution of India. 

Art 22(1) and (2) guarantees the protection against arrest and ensure some 

safeguards for a period who is  arrested such as information about grounds of 

arrest, right to consult lawyer, to produce  arrested person before a magistrate 
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with period of 24 hours of his arrest, etc.  Similarly, when a  person is 

arrested, Art.21 is also activated. 

Judicial Interpretation of Law relating to Arrest: 

  In spite of the constitutional and statutory provisions aimed at  

safeguarding form illegal arrest and detention, there we are growing incidence of 

torture and deaths in police custody which has become great area of concern. 

The police arrest a person without warrant in connection with the investigation of 

an offence, without recording his arrest. He is then subjected to torture to extract 

information. The Apex Court has consistently asserted that the existence of the 

power to arrest is one thing and justification for the exercise of it is another. No 

arrest can be made because it is lawful for the police officer to do so. 

 

Power of police to Handcuff Accused not Unlimited: 

  The Supreme Court added yet another projectile  in its armoury to 

be used against  the conflict for rights of arrested persons and prisoners rights.  

Since, the police have power to arrest a person even without obtaining a warrant 

of arrest from a Court. The amplitude of this power casts an  obligation on the 

Police to take maximum care in exercising  that power. T he police must bear in 

mind that if a person is arrested for a crime his constitutional and fundamental 

rights must not be violated. NO prisoner shall be hand cuffed or fettered 

routinely or merely for the convenience of custody or escort. The police  do not 

enjoy any unrestricted or unlimited power  to handcuff an arrested person. If 

having regard to the circumstances including the conduct, behavior and 

character of a prisoner,  there is reasonable apprehension of  prisoner‘s  escape 

from custody or disturbance of  peace by violence, the police may put the 

prisoner under handcuff. If a prisoner is hand-cuffed without there being any 
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justification, it would violate prisoner‘s fundamental rights under Articles 14 

and 19  of the Constitution. To be consistent with Articles 14 and 19 handcuffs 

must be the last refuge as there are other ways from ensuring security of a 

prisoner. This was reiterated by Supreme Court in 1996 in case of Citizens for 

Democracy through its President V. State of Assam. The Court, however, laid a 

restricted view and held  that the police and jail authorities, on their own, shall 

have no authority to direct handcuffing of any one without the order of a 

magistrate for the purpose. 

  In  State of Maharashtra V. Ravikanth S.Patil, the Court held that 

wherever any police official acts contrary to the clear directions against hand 

cuffing as laid down by the Supreme Court and thus violates the basic Human 

Right to human dignity, he should be made personally liable to pay the 

compensation. 

  Inspite of such clear ruling of the Supreme Court against hand-

cuffing, the high handiness of the police personnel  came to the light in Delhi 

Judicial Service Association  case, wherein the  Supreme Court held that  

extraordinary and the unusual behaviour  of police was not proper and the  Court 

laid down detailed guidelines which should be  followed in case of arrest and 

detection of judicial officer. The Supreme Court took a serious note of whole 

incident and it amounts to interference with the administration of justice, 

lowering of its judicial authority and it amounts to criminal contempt.   

 

Protect against illegal arrest, detention and custodial deaths: 

  After 1995, the Supreme Court has taken a very positive stand  

against police atrocities, intimidation, harassment and use of third degree 

methods to extort  confession and  characterized all this as against human 
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dignity. The question of custodial deaths and of modalities for awarding 

compensation to the members of family of the deceased as well as  to the victims 

subjected to police torture, has been considered in depth by the Supreme Court 

in landmark case of  D.K. Basu V. State of West Bengal. The Court has laid down 

11 specific requirements and procedures that the police and other agencies have 

to follow for the arrest, detention and interrogation of any person. Following the 

guidelines laid in  Basu‘s case, the Supreme Court has held the State responsible 

to remedying the situation.  In number of cases the Supreme Court has awarded 

damages to the persons who have  been arrested or detained illegally or for 

death in police custody. If the police brutality is  not checked, the credibility of 

rule of law vis z-vis the people of the country will deteriorate. If it is found that 

the police have ill treated a detenue, he would be entitled to monetary 

compensation under Art. 21.  The Court has often awarded compensation, 

exemplary damages to the victims of police brutality against the State. Thereafter 

a new judicial  trend manifested in t his area wherein it was laid down that the 

Court can quash an order of arrest detention if not according to law.  

 

Protection to Arrested Women: 

  Women in custody are particularly vulnerable to physical and sexual 

abuse. The Supreme Court took a very serious view of complaints regarding 

custodial rape or harassment. Expressing serious concern  about the safety and 

security of women in police lockup, the Supreme  Court in  case of Sheela Barse 

V. State of Maharashtra, gave detailed instruction to concern authorities for 

providing security  and safety in police lock ups and particularly to women 

suspects such as: 

1. Female suspect  must be kept in separate lock-ups under the 

supervision of  female constables;  2) Interrogation of females 
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must be carried out in the presence of female police persons;  

3) A person arrested without a warrant must be immediately 

informed about the grounds of arrest and the right to obtain bail; 

4) s soon as an arrest is made, the police should obtain from the 

arrested person, the name of a relative or friend whom she would 

like to be informed  about the arrest. The relative or friend must 

then be informed by the police;  5)  The police must inform the 

nearest Legal  Aid Committee as soon as an arrest is  made and 

the person is taken to the lock-up. The Legal Aid Committee 

should take immediate steps to provide legal assistance to the 

arrested person at State  cost, provided such person is willing to 

accept legal assistance;  7) The magistrate before whom an 

arrested person is produced  shall inquire from the arrested 

person whether she has any complaints against torture and 

maltreatment in police custody. The magistrate shall also inform 

such person of her-his right to be medically examined.‖ 

The Court also directed that a woman judge should be appointed to 

carry out surprise visits to police stations to see that all legal safeguards are 

being enforced the Courts have thus adopted not a mechanical view of their role 

but a purposeful approach to draw fine balance between individual freedom and 

social control. 

 

Arrest of a woman between sunset and sunrise: 

 

In St ate of Maharashtra v. C.C.W. Council of India, the mandate 

issued by the High Court o Bombay  prevented the police from arresting a lady 

without the presence of a lady constable. The said direction also prohibited the 

arrest of a lady after sunset and  before sunrise under any circumstances. The  

Supreme Court held that though it agreed with the object behind the direction  

issued by the High Court, a strict compliance of the  said direction, in a given 

circumstances, would cause practical difficulties  to the investigating agency and 
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might even give room for  evading the  difficulties to the investigating agency  

and might even give room or evading the process of law by unscrupulous 

accused. Observing that while it is necessary to  protect the female sought to be 

arrested by the police  from  police misdeeds it may not be always possible and 

practical to have the presence of  a lady constable when the necessity for such 

arrest arises, the Supreme Court modified the  said direction without disturbing 

the object behind the same. It was held that the object would be served if a 

direction is issued to the arresting authority that while arresting a  female person, 

all  efforts should be made to keep the presence of a lady constable would 

impede the course of investigation, such arresting officer,  for reasons  to be 

recorded, either before the arrest or immediately after t he arrest, be permitted 

to arrest a female  person for lawful reasons at any time of the day or night 

depending on the circumstances of  the case even without the presence of a lady 

constable.  

  As a result, a new sub-sec.(4) is added to Sec. 46, Cr.P.C. to prohibit 

arrest of a woman after sunset and before sunrise except in unavoidable 

circumstances. It provides that when it is intend  to arrest a woman after sunset 

and before sunrise, the woman police officer shall  obtain the prior permission in 

writing of the Judicial Magistrate within whose local jurisdiction the offence is 

committed or arrest is to be made. 

 

 

No  prior Notice or opportunity of  hearing for Arrest or Search: 

 

  In  State of Maharashtra v. Mohd. Rashid, the question of giving a 

prior notice to the accused before his arrest came up before the Supreme Court. 

In this case, the Bombay  High Court had issued direction to the effect that  any 
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crime was registered against the  respondent in further with a particular 

Police Station within a period of three years, he shall  not be arrested in 

connection therewith, except after service of four working days advance notice in 

writing to him. The Supreme Court held that such a blanket protection of not  

arresting the respondent in any crime, except after written notice to him, could 

not be  passed. Accordingly, the aforesaid direction given by the High Court 

giving blanket protection to the respondent was set aside. An accused cannot 

claim  a right to notice/hearing  before arrest is made.  

 

No Arrest under S.498-A IPC: 

 

  The Apex  Court recently in 2014 in Arnesh Kumar‘s case observed 

that a complaint under Section 498-A allows immediate arrest and jailing of the 

accused, since the offence is cognizable and non- bailable. This is  evidence of 

violation of human rights if the  complaint is false and motivated. The Apex Court 

also observed that complaints under  Sec. 498-A were  being filed with an 

oblique motive to wreck personal vendetta. In order  to ensure that police 

officers do not arrest accused unnecessarily and Magistrate does not authorize 

detention casually and mechanically, the Supreme Court issued new guidelines in 

this direction. 

 

DETENTION 

 

Definition: 

         The act or fact of detaining or holding back; especially: a holding in 

custody ; The state of being detained; especially : a period of temporary custody 

prior to disposition by a court. 
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          Despite liberal laws and jurisprudence pointing towards the 

grant of bail as a rule and pretrial detention being an exception, approximately 

two thirds of India‗s prisoners—double the global average—are currently 

awaiting trial. This is a damning indictment of the Indian criminal justice system.  

 

 

  As per Asian Journal of Criminology June 2016 Volume 11 

  The average rate of pretrial detention in India is 20 per 100,000 of 

the general population, which is less than half the global average. However, as of 

2013, the number of pretrial detainees as a proportion of all prisoners is          

67.6 %—over twice the global average.  

 

As per International Centre for Prison Studies (ICPS), World Prison 
Brief; Human Rights Watch (2010):  

 
In 2013, 67.6 % of India‗s prison population comprised pretrial 

detainees (up from 66.2 % in 2012); Thus, more than 2 out of every 3 persons in 

the overcrowded Indian prisons are un-convicted and still innocent as per 

National Crime Records Bureau, Prison Statistics India—2012. The judicial 

response to manage this problem has been to direct the fast-tracking of criminal 

cases, and the release of pretrial detainees who have completed at least half their 

maximum prison term under Section 436A of the Criminal Procedure Code, 1973 

(CrPC).  

 

The Hon‗ble Supreme Court in 2014 in Bhim Singh v Union of 

India (Writ Petition (Crl.) Nos. 310/2005, order of the Supreme Court of India 

dated 5th September 2014) also brought attention to the plight of those 

languishing in prison while awaiting trial.  
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Detentions by police aren‗t always lawful and the role of a 

magistrate becomes pivotal to safeguard the fundamental personal liberty of 

individuals which is the cornerstone of our Constitution. 

 The provisions for holding a person in custody for the purpose of 

furthering investigation, in India are governed by Section 167 of the Code of 

Criminal Procedure. Section 167 of the Code allows that a person may be held in 

the custody of the police for a period of 15 days on the orders of a magistrate.  

No arrest or detention for questioning. No person shall be arrested 

or detained by police merely for the purpose of questioning. Such arrest or 

detention amounts to unwarranted and unlawful interference with the personal 

liberty guaranteed by Article 21 of the Constitution.  Ensuring the safety and well 

being of the detainee is the responsibility of the detaining authority. In this 

connection, the decision of A.P. High Court in Challa Ramkonda Reddy v. State 

of A.P. (AIR 1989 AP 235) – which was further given therein, wherein the State 

would be liable for damages for the negligent or indifferent conduct of police/jail 

authorities should be kept in mind. To put briefly, take a case where a person is 

arrested for simple theft or simple rioting; he is a heart patient; he is not allowed 

to take his medicines with him at the time of his arrest and no medicines are 

provided to him in spite of his asking and he dies. Or a case, where such a person 

(though carrying his medicines) suffers a heart attack and no reasonably prompt 

steps are taken for providing medical aid to him by the concerned authorities 

and he dies. It is obvious that had he not been arrested, his family and friends 

would have taken care of him. Should he die for want of medical help, only 

because he has been arrested and detained for a minor offence. It would be too 

big a punishment. In such cases, State would be liable for damages.  
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Preventive detention is an extraordinary power that permits the 

preventive arrest of a person to maintain public order, national defence and 

India‗s relations with other countries or to prevent a breach of security 

(Haradhan Saha v State of West Bengal 1975; Yumman Ongbi Lembi Leima 

v State Of Manipur 2012). It has been authorized under Article 22(3) of the 

Indian Constitution and is provided under Sections 107/151 of the CrPC to 

empower the police to preventively arrest persons to prevent the commission of 

cognizable offences. Preventive detention can only be sanctioned for up to 3 

months, unless certain conditions are fulfilled. However, those detained are not 

entitled to the constitutional safeguards of being informed, as soon as possible, 

of the grounds of arrest, the right to a legal practitioner of their choice or the 

right to be produced before a magistrate within 24 h of detention. Pertinently, 

bail laws do not cover individuals who have been preventively detained; hence, 

they cannot be released on bail.  

  Part VIII of the CrPC empowers the magistrates to order ‗suspected 

persons‗, ‗habitual offenders‗ and others to execute bonds (with or without 

sureties) for ‗keeping the peace‗ or ‗ for good behaviour‗ (Sections 107, 109 

and 110, CrPC.) Magistrate can detain such persons for 6 months, pending 

inquiry as to the truth of information, which may be proved by ‗evidence of 

general repute or otherwise‗ (Section 116, CrPC.) Additionally, if this person is 

unable to furnish the required security, they can be imprisoned up to a maximum 

of 3 years under Section 122(3) of the Criminal Procedure Code.                                               

Apart from the Criminal Procedure Code, there are other National 

and State Legislations such as the National Security Act, Conservation of Foreign 

Exchange and Prevention of Smuggling Activities Act and the Goonda Act, which 

authorize preventive detention.  
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Personal liberty is paramount. Any deprivation of this, 

however short or temporary, has to be justified. The magistrate is the main 

bulwark against unnecessary detention and abuse of power and process. It is 

his/her duty to guard citizens vigilantly against needless and illegal detentions.  

A little attention at this preliminary stage of the proceedings and 

adherence to strict procedure would prompt positive changes in present police 

practice. The number of arbitrary arrests would decline in the knowledge that 

grounds for arrest would be tested by the magistrate. It would reduce instances 

of under trails languishing in lockups without ever being produced before the 

courts. And it would increase the pressure to file charge sheets before the 60 or 

90 day judicial remand is over.  

Joginder Kumar V state of UP AIR 1994 SC 1349: Joginder kumar, 

a young lawyer was detained for five days without due process of law in an 

undisclosed location. He was called to the officer of the Senior Superintendent of 

Police (SSP) for ―some questioning”. He was assured that he would be released 

the next day. The next day he was held back for ―further inquiries‖. When his 

family went to the police station on the day, they found that he had been taken 

to an undisclosed location.  

             His family had to file a habeas corpus petition in the Supreme 

Court to discover his whereabouts. The court issued notices to the state and to 

the SP to immediately produce Joginder Kumar and give reasons why he was 

detained for five days without following the due process.  

           Rejecting the police version that Joginder Kumar was cooperating 

with them out of his own free will, the court said: ―The law of arrest is one of 

balancing individual rights, liberties and privileges on the one hand and 
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individual duties, obligations and responsibilities on the other; on 

weighing and balancing the rights of the single individual and those of 

individuals collectively.‖ 

          Stressing the importance of balancing the interests of society with 

the liberties of the individual, the Supreme Court of India held that a police 

officer ―must be able to justify the arrest apart from his power to do so‖. It went 

on to declare that a person is not liable to arrest merely on the suspicion of 

complicity in an offence. There must be some reasonable justification in the 

opinion of the officer effecting the arrest that such arrest is necessary and 

justified. The Supreme Court then went on to specify three requirements to 

ensure the protection of every individual‗s constitutional rights:  

a) If an arrested person so wishes , he /she may inform a person of 
his/her choosing of the fact of her arrest and her location:  

b) A police officer must inform an arrested person of his/her right to 
inform a person of her choosing of her arrest: and  

c) Officials must keep a record of the arrested person‗s request and 
to whom it was made.  

 

Chiguluri Krishna Rao, President, the Bezawada Bar Association V Station 

House Officer, II Town Police Station and Ors.2006(1) ALT 259:  

            An advocate was arrested for voluntarily causing hurt to a public 

servant to deter him from his public duty. It was a bailable offence. However, 

despite the President of the Bar Association and members offering to stand 

surety, he was denied bail by the police and then by the Magistrate. In the 

advocate‗s application to the High Court the magistrate, explaining his refusal to 

grant bail, stated that the arrested person was brought before him at 4:00am in 

the morning. He ordered him to be produced on the next working day as was the 

practice across the whole state. Owing to intervening holidays, the next working 
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day was at least 48 hours later. In appeal proceedings, the Magistrate 

also explained, that in any case, even had he granted bail there were no facilities 

or people at his residence to prepare bail bonds after verification of sureties.  

       The High Court of Andhra Pradesh held that, in case of arrest by 

police, there is no choice for anyone, neither the courts nor the police, but to 

apply Article 22(1) and (2) in letter and spirit, which would mean for that an 

arrested person must:  

 

1. Be informed of the reasons for his arrest as soon as possible.  

2. Shall not be denied his right to consult a lawyer of his choice;  

3.Be brought before a Magistrate within 24 hours, excluding 
travelling time.  

 

        No difficulties, that the police or magistracy may face, even the 

absence of infrastructure, ―can be reason for violating the mandate of Article 22 

of the Constitution. Absence of requisite infrastructure cannot be a reason for 

defeating the fundamental rights of the detenues‖.  

 

PRE-TRIAL 

 Soon after the production of accused after lawful arrest if it is a 

bailable offence, as a matter of right, U/Sec.436 the accused will be released if 

he is prepared to execute personal bond. As per amendment in the year 2005 any 

indigent person unable to furnish surety shall be discharged on executing a 

personal bond instead of furnishing sureties.  

Sections 437 and 439 of the Cr.P.C deal with non-bailable 

offences and specify the conditions under which bail may be granted. Bail can be 
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denied to prevent the accused from absconding, reoffending, tampering 

with evidence or influencing witnesses (Panchanan Mishra v Digambar 

Mishra2005; State of Rajasthan v Balchand1977). The Supreme Court has held 

that bail is the rule and jail the exception State of Rajasthan v Bal Chand, AIR 

1977 SC 2447, at para 2. and if the appearance of the accused can be secured 

through other means, then it  should not be necessary to hold them in pretrial 

detention (Kelkar 2008; Antulay and Nayak1992). Delay in prosecution and 

failure to monitor the conditions and time period of a person‗s detention violates 

their right to life and personal liberty under the Indian Constitution Mantoo 

Majumdar v. State of Bihar, AIR 1980 SC 846.  

The exceptionality of bail as a pretrial measure, as described above, 

has not always translated into practice. Newspaper reports reveal instances of the 

accused having slipped through the net and remaining incarcerated in prison for 

38 years ( After 38 years in jail, man starts life at 70, Times of India, 23rd April, 

2006 ) without the conclusion of trial. On occasion, courts have also held that 

‗mere long period of incarceration is not per se illegal. If the petitioner has 

committed offence, he has to remain behind bars.‗ (Pramod Kumar Saxena v 

Union of India2008; Ajeet v State of Uttar Pradesh 2012).  

Unfortunately, these figures also include children who are in prison 

on account of their mothers being in pretrial detention. In RD Upadhyay v State 

of Andhra Pradesh, 2007 (15) SCC 337 the Supreme Court took note of the 

practice of arresting female prisoners and then automatically arresting their 

children. Based on various affidavits submitted, the court recorded the presence 

of were 6496 female pretrial detainees, with 1053 children and 1873 convicted 

female prisoners, with 206 children. The court passed directions that a child shall 

not be treated as a pretrial detainee while in prison with their mother. 
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Nevertheless, female prisoners are allowed to keep their children with 

them, till they reach the age of 6 years As per the 2012 NCRB report, there are 

1813 children under the age of 6 years, living as prison inmates with their 

mothers across the country. 

 Finally, Section 438 of the Cr.P.C governs anticipatory or pre-arrest 

bail. On bail amounts, Section 440 of the Criminal Procedure Code mandates 

that the amount of every bond be fixed with ‗due regards to the circumstances 

of the case‗ and ―shall not be excessive‖. 

                    For an entire process of bail applications and filing of 

charge are completed, then come the stage mentioned U/Sec207 Cr.P.C., i.e., 

furnishing the case documents to the accused and he will be examined 

U/Sec.251 Cr.P.C. substances to accusation alone is explained to the accused in 

his mother tongue but where are U/Sec.239 Cr.P.C., the entire case leveled 

against him will be explained in detail in his mother tongue. Till this time the pre-

trail stage will be finished.           

Motiram V State of Madhya Pradesh 4 (1978) SCC 47: Motiram, a 

mason, appealed to the Supreme Court that despite being granted bail he was 

unable to secure his release because the Chief Judicial magistrate fixed an 

exorbitant sum of Rs.10,000/- as surety. The Magistrate also rejected the surety 

offered by his brother because he resided in another district. Motiram wanted the 

Supreme Court to either reduce his surety amount or release him on personal 

bond.  

The court said that, ―it shocks one‗s conscience to ask a mason to 

furnish a surety of Rs.1000/- for a release on bail‖. The Court also expressed 

anguish that the Magistrate demanded surety from the appellant‗s own district 

and wondered: ―What is a Malayalee, Kannadiga,Tamilian or Andhra to do if 
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arrested for alleged misappropriation or theft or criminal trespass in Bastar, 

Port Blair, Pahalgam or Chandni Chowk? 

 Directing the release of the petitioner on his own bond for Rs.1000 

the court said that bail should be given liberally to poor people simply on a 

personal bond if reasonable conditions are satisfied. The bail amount should be 

fixed keeping in mind the financial circumstances of the accused and the accused 

should be required to produce a surety from the same district especially when 

he/she is a native of some other place.  

Nandini Satpathy v P.L.Dani AIR 1978 SC 1075; (1978) 2 SCC 

424: The Supreme Court held that simply because every arrested person has the 

right to an attorney of his choice, it does not necessarily mean that people not 

under arrest or in custody can be denied that right. The Court went on to say: 

―The spirit and sense of Article 22(1) is that  ―it is fundamental to the rule of law 

that the services of a lawyer shall be available for consultation to any accused 

person under circumstances of near custodial interrogation. Moreover the 

observance of the right against self-incrimination is best promoted by conceding 

to the accused the right to consult a legal practitioner of his choice.” 
The court makes clear that it does not require the police to secure a 

lawyer to represent that accused, but only expects that ―if an accused person 

expresses the wish to have his lawyer by his side when his examination goes on, 

this facility shall not be denied, without being exposed to the serious reproof that 

involuntary self-incrimination secured in secrecy and by coercing the will, was the 

project‖. 

 Role of Magistrate/Judge: 

 Administering criminal justice satisfactorily in a democratic society 

governed by rule of law and guaranteed fundamental rights is a challenging task.  
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 The role of Judge/Magistrate is neither that of 

mute spectator nor of a neutral empire but that of an active player embodying 

the right spirit of ensuring justice.  

A presiding officer must cease to be a spectator and a mere 

recording machine, in order to be an effective instrument in dispensing justice. 

He must also become an active participant in the trial evincing intelligence and 

active interest by putting questions to witness in order to ascertain the truth.  

Criminal justice reflects the responses of the society to crime and 

criminals and the major part of role is on the shoulders of courts, police, 

prosecution and defence, to identify the offences and curb them. The role of 

Magistrate is effectively explained in a case reported in All India Judges’ 

Association vs Union of India (1992) 1SCC119:  

―The trial Judge is the kingpin in the hierarchical system of 

administration of justice. He directly comes in contact with the litigant during the 

proceedings in court. On him lies the responsibility of building up of the case 

appropriately and on his understanding of the matter the cause of justice is first 

answered. The personalities, knowledge, judicial restraint, capacity to maintain 

dignity are the additional aspects which go into making the court‗s functioning 

successful”. 
 Magistrates have limited jurisdiction in terms of sentencing and 

nature of offence but yet they constitute the basis of pyramid of our judicial 

structure and in their domain resides the daunting task of administering swift 

justice at the grass roots and they re-assure public confidence in our legal 

system.   

A true criminal and just criminal system must be free from bias. 

There should be judicial fairness otherwise the public faith in rule of law would 
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be broken and one of the cardinal principles of criminal law is that 

everyone is presumed to be innocent unless his guilt is proved beyond 

reasonable doubt in a trial before and impartial and competent core. Justice 

requires that no one be punished without a fair trail and judicial officers play 

their part in ensuring the same.  

Justice Bhagavathi held the purpose of safeguards in the case 

reported in Khatri-II vs State of Bihar (1981) 1SCC627 Art22(2) “This healthy 

provision enables the Magistrates to keep check over the police investigation and 

it is necessary that the Magistrates should try enforcing this requirement and 

where it is found disobeyed, come down heavily upon the police... There is 

however, no obligation on the part of the Magistrate to grant remand as a matter 

of course. The police have to make out a case for that. It can‗t be a mechanical 

order.” 
 In a nutshell it can be said that the rights of accused are nothing 

but the duties cast upon the Magistrates. It is reasonable to expect that the 

grounds of arrest to be communicated in a language understood by the accused 

and also about his right to inform about his arrest to his friends, relatives etc., for 

the reason that the arrested person is denied of his individual liberty which is 

nothing but fundamental right of accused in criminal justice system. If the 

magistrates do not ensure the compliance of fundamental rights of arrested 

accused, then the said rights would be a mere promise as such Magistrates are 

cast upon with responsibility of a fundamental duty U/Sec.50-A of criminal 

procedure code and also to satisfy the police which has informed the arrested 

persons of their rights and police are to even asked to maintain a book to make 

such entry that they have informed the rights of accused at the time of their 

arrest.  
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Even U/Sec.97 of Cr.P.C., the Magistrates are empowered to 

issue search warrant which is nothing but having a nature of Writ of Habeas of 

Corpus inorder to rescue a wrongfully confined person by the investigating 

authorities and the said Magisterial order can have its check over the frequent 

complaints about the non-complaince of the fundamental rights of the accused.   

The Magistrate shall also direct the examination of the body of the 

arrested person unless he considers it as made for purpose of delay of defeating 

the ends of justice, at the request of accused.  

The said right was held in Sheela Barse Vs state of Maharastra 

(1983) 2 SCC96, it was held by the Hon'ble Supreme Court that the arrest 

accused person must be informed by the Magistrate about his right to be 

medically examined in terms of Sec.54.  

By this judgment High Court directed Magistrates to ask the arrest 

person as to whether he have any complaint of torture or mal-treatment in police 

custody.  

The Hon'ble Supreme court cast a duty on all Magistrates and 

courts to promptly and duly inform the indegent accused about his right to get 

free legal aid as without this the right may prove to be illusory. The right of legal 

aid today is enshrined in Art39A and further institutionalised with the coming 

into force of Legal Services Authorities Act 1986 which assumes more 

significance as denial of the same may even vitiate the trail at later stage.  

The aforesaid principle was laid down in Anil Yadav Vs State of 

Bihar 1982 Vol(2)SCC195.  

―The duty of magistrate to inform the accused about his statutory 

bail after expiry of statutory period of 90 or 60 days as the case may be was held 

in Hussainara Khatoon Vs case 1980 Vol(1) SCC108”. 
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 It is pertinent to mention and follow that direct interference in 

investigation by the judiciary is not desirable and that Magistrate is to be kept in 

picture at all the stages of the police investigation.  

 

                                 CONCLUSION 

  The Supreme Court of India in the recent past has been very vigilant 

against encroachments upon the Human Rights of the arrested persons. Through 

its positive approach and activism, the Indian Judiciary has served  as an 

institution for providing effective  remedy against illegal arrest, detentions and 

violations of Human Rights. The Courts have been conscious of the fact that 

arrest affects one of the most cherished rights of human being, namely, the 

freedom of his person and therefore gradually evolved few guidelines to 

safeguard the individual‘s freedom from undue exercise of power. 

 

 

             Presented by: 

                                                                  G. Ganga Raju, 

  Principal Junior Civil Judge, 

                                                                     Parvatipuram.  
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PAPER ON ARREST AND PRE TRIAL DETENTION-ROLE OF 

MAGISTRATE 

                                                                                                         By A.KRISHNA PRASAD, J.C.J,Gajapathinagaram 

 

The role of magistrate in investigation can be understood in the following stages:- 

Stage – I – After the registration of FIR 

Stage – II – In cases where the arrest is effected by the Investigating officer, on his production before the 

court and while deciding the question of the validity of arrest and need for further custody. 

Stage – III – Monitoring of investigation. 

Stage – IV – Further investigation post-filing of police report U/s 173 of the Cr.P.C 

 

Stage – I – After the Registration of FIR:- 

Criminal justice Administration is set into motion with the receipt of information with respect to the 

commission of a cognizable offence. Section 157 mandates the sending of a report to this effect to the 

area magistrate forthwith, to bring the matter to his scrutiny. A copy of the FIR is to be brought to the 

magistrate as soon as possible, and any delay can adversely affect the prosecution case at trial. In heinous 

cases, a copy of the FIR alongwith an endorsement is dispatched via a special messenger to the area 

magistrate or duty magistrate.  

 

Stage II – Production of the Accused before the court for the first time. 

Arrest leads to deprivation of liberty and, therefore, has great ramifications for the person arrested. Any 

denial of personal liberty has to be through a due process. A process that is non-arbitrary, just, fair and 

reasonable. No arrest shall be made, merely because it is lawful for the police officers to do so and each 

arrest has to be justified on ground of its imperative need and reasons are to be recorded in writing by the 

police officer effecting the arrest. According to the latest amendments in the CrPC, in cases covered U/s 

41(1)(b) of the CrPC, i.e where the case relates to offence punishable with imprisonment of 7 years or 

less, arrest can be made by the police only on satisfaction (recorded in writing) to the effect that, the arrest 

is imperative for : 

prevention of further offences; 

proper investigation of the offence; 

prevention of tampering or disappearance of evidence; 

prevention of any undue influence/threat to the complainant or witnesses; 

ensuring his presence in the court 
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The requirement of recording of reasons is expected to transcend the essentially subjective 

decision of arrest, to greater objectivity and to rule out arbitrary arrests, made with a view to wreak 

vendetta. The Magistrate is a bulwark against unnecessary detention and abuse of power and process.  

 

Magisterial check on police powers of arrest. 

The sufficiency of reasons for arrest recorded by the police officer is to be examined by magistrates and 

not to be accepted at the vims and fansies of the police. After examining the validity of the arrest, the next 

point of inquiry is : whether there are grounds to keep the accused in detention or whether he can be 

released on bail, or otherwise discharged. The Supreme Court recently in Arnesh Kumar v. State of 

Biharhas ruled that decision to detain & remand is not a mechanical act and a remand order has to be a 

reasoned order and should reflect due application of mind.  

 

Importance of Case Diary:- 

Case diary is an effective instrument for the magistrate to keep a tab on the propriety of an investigation. 

The Supreme Court has repeatedly reiterated that the case diary should be maintained with scrupulous 

completeness and efficiency, since it is an extremely important document. When a person arrested is 

produced before a magistrate for remand, the magistrate has to : peruse and scrutinise copies of FIR/Case 

Diary, which ought to be in the form of a volume, duly paginated and contain statements of the witnesses 

recorded U/s 161 of the CrPC, and also to ensure that the same are in chronology and reflect the progress 

of investigation.  

 

Remand to Police Custody:- 

Detention in police custody (permissible only within 15 days of the first remand), is usually disfavoured 

by law, which guards personal liberty zealously. Courts are cognisant of the police‟s predilection for 

disclosure statements & confessions(often extorted), instead of scientific and objective methods of 

investigation. Therefore, at the time of giving police remand, the magistrate ought to ensure and record 

the imperative need for police custody, and as to why it is is necessary for an effective investigation. The 

need for discovery of the weapon of the offence, fruits of crime, unearthing a larger conspiracy and 

facilitating the arrest of co-accused by disclosure are important considerations. However, mere 

verification of information given by the accused is not a ground for police custody. Similarly, the 

Magistrate should also ensure that remand is not taken merely to make a discovery of fact. Only when 

there is a certain physicality to a discovered fact : that the same falls within the definition of Section 27 of 

the Evidence Act.  
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One more thing that a Magistrate ought to be extremely cautious about is that in almost every 

criminal case - there is an (alleged) confession made to the police by the accused, however, practise 

shows that only seldom does the police file an application for the confession to be recorded in the 

presence of the Magistrate, after compliance of Section 164 of the CrPC. It defies reason as to when so 

many accused are penitent and inclined to confess, then why no confessions are being recorded through 

the Magistrates. The police confessions are employed by IOs routinely to have atleast some semblance of 

a case against the accused and seek repeated Police Custody/Judicial Custody on that basis. Expediency 

should never be allowed to supersede the legal principle and Magistrates ought not to blink at such a 

practise, as the very fact of there being a police confession in almost every case and judicial confession in 

none, reflects a pernicious, and a rather appalling state of affairs.  

 

Release by special order in case of unjustified arrests:- 

If the arrest seems unwarranted in the facts of the case, the magistrate can always disallow both judicial 

and police custody and release the person on bail (on surety or personal bonds), or even by way of a 

special order U/s 59 of the CrPC. A more active use of this provision is the need of the hour.  

 

STAGE – III – Monitoring of Investigation:- 

Apart from the magisterial interface with the investigation, as discussed above: The question as to how a 

case has to be investigated has been traditionally considered to be the sole prerogative of the investigating 

officer, premised on (the now defunct!) ideals of formalistic separation of powers. The dangers of 

unfettered power and insulating investigation from court‟s vigil have already been demonstrated in the 

introductory paragraphs of this paper. 

Such anachronistic notions of a passive magistrate have taken a thorough beating over the last couple of 

years and the definitive shift towards a more inquisitorial and participative system is clearly discernible. 

The argument that there is no provision in CrPC that allows the magistrate to monitor an investigation has 

been debunked by the Supreme Court conclusively in Sakiri Vasu wherein such power has been read 

within Section 156(3) of the CrPC. It has been held that the power to direct investigation u/s 156(3) of the 

CrPC is wide enough to include all such powers in a Magistrate which are necessary for ensuring a proper 

investigation. Therefore, in appropriate cases, the victim, complainant or a witness can approach the court 

seeking necessary directions to the police and supervision of investigation.  

The exact import of word 'monitoring of investigation’ is too circumstantial to be put in a straitjacket. 

Placing a narrow interpretation on the phrase will render it sterile. The phrase, therefore, ought to receive 

a social context or liberal interpretation. Examples:- where the power to pass necessary directions may be 

used are :to protect witnesses, check disregard of vital evidence (which may get obliterated in course of 
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time), non-examination of witnesses, deliberate shielding of some accused, or the investigating 

officer being interested in the case. 

Monitoring of investigation by the magistrate is, therefore, of vital importance to protect the integrity of 

prosecution. In this regard, the Magistrate has to walk a tightrope and balance, on one side - the 

separation of executive from judiciary and the investigative autonomy of the police and on the other, the 

imperatives of a fair, free and impartial investigation and to ensure that the search for truth is not muddied 

by police lapses, whether innocent or blameworthy. 

 

Stage – IV – Further investigation after filing of police report 

Magisterial vigil does not terminate on the filing of the police report on the conclusion of the 

investigation and the court is not bound to accept the results of an investigation conducted by the police. 

Section 173(8) of the CrPC expressly lays down the power of the court to order further investigation. 

However, the section does not enlist considerations that will govern the exercise of such power. 

Illustrative cases where further investigation may be ordered are : where the police acts in a partisan 

manner to shield the real culprits and the investigation has not been done in a proper and objective 

manner but is tainted, non-examination of crucial witnesses, clearing of doubts and to substantiate the 

prosecution case. To conduct fair, proper and an unquestionable investigation is the obligation of the 

investigation agency and the court in its supervisory capacity is required to ensure the same.  

Having said that, further investigation is to be distinguished from re-investigation or a de-novo 

investigation, which is not permissible. In a further investigation, the earlier investigation is not wiped-off 

from the record and the subsequent investigation only supplements the earlier investigation. 

The magistrate also cannot order a further investigation by a different agency (agency other than the 

original investigating agency) either, as that will amount to re-investigation. Only the higher courts have 

the power to order reinvestigation by a different agency, such as the CBI. Having said that, in such cases, 

the Magistrate is not powerless, if the magistrate suspects foul play in investigation, he can always pass 

orders for senior officers to supervise the investigation personally and file periodic compliance reports, in 

a process akin to a continuing mandamus. 

The power of further investigation, it must be remembered, can be exercised even suo motu, and even 

after taking of cognizance - to ensure that no crucial aspect of the case goes investigated and subsequent 

facts are brought to the fore. 

 

Conclusion 

It is apparent that ample powers are vested in the magistrate to check arbitrary arrests, police excesses & 

to facilitate a more incisive probe into the discovery of truth, at various stages of an investigation, and 
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even after filing of the police report. Never should a judge find himself in a situation where he has to 

make a grudging confession of acquitting a known culprit due to lack of evidence or investigative lapses. 

A conscientious magistrate‟s Dharma also lies in the deft use of these provisions, in order to uphold 

constitutional values and the Rule of law, and in this he ought not to hesitate in recalibrating the scales of 

justice and even protectively discriminating to correct systemic asymmetries & disadvantages towards the 

weaker accused, witness or the complainant. Existing provisions can be interpreted creatively. Cues can 

be taken from the magisterial role, as envisaged in other jurisdictions. No doubt, there would be questions 

raised over the magistrate having descended into the arena. But the magistrate ought to not to be 

unnecessarily wary of such aspersions; or be a worshipper of dead habit, convention, or the complacency 

of the status quo, for no ideals, howsoever hallowed, can be allowed to impede the voyage of discovery, 

an affirmative duty for the search of truth. It‟s time we move from judging to „justicing‟. 

 

     ***THE END**** 
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INVESTIGATION TO THE TRIAL STAGE 
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Fair Trial 

From Investigation to Trial Stage 

N.RAJYALAKSHMI 

SENIOR CIVIL JUDGE 

BOBBILI 

 

              Article 20(1) of Constitution of India guaranteed that no person shall be 

convicted of any offence except for violation of a law in force at the time of the 

commission of the act charged as an offence, nor be subjected to a penalty 

greater than that which might have been inflicted under the law in force at the 

time of the commission of the offence.  

          His Lo dship Justi e K ish a I e  laid a la d a k p i iple that The asi  
rule perhaps be tersely put as bail not jail, except where there are circumstances, 

suggestive of fleeing from justice or thwarting the course of justice or creating 

other troubles in the shape of repeating offences or intimidating witnesses and 

the like  the petitio e  ho seeks e la ge e t o  ail f o  the ou t .  

In adversarial system, accused is presumed to be innocent throughout the 

trial. The guilt of the accused beyond reasonable doubt will rest on prosecution. 

Accused need not rebut the case made out against him until prosecution 

sufficiently established his guilt beyond the shadow of doubt. If he is able to 

create some sort of reasonable doubt in the mind of the court as to his guilt, it is 

sufficient to prove his innocence. It is the duty of the prosecution to establish all 

the ingredients of the offence with which the accused is charged and trial must be 

conducted before impartial and competent court. Right of silence is fundamental 

to the adversarial system which stipulates that it is the duty of the prosecution to 

prove the guilt of the accused beyond reasonable doubt. The international 

covenant on civil and political rights, 1966, guarantees that every human being 

has the inherent right to life and no one shall be arbitrarily deprived of his life. A 

person accused of a criminal offence is supposed to be innocent until the charges 

are proved beyond reasonable doubt. It is the basic cardinal principle in the 

administration of criminal justice and it is designated as presumption of 

innocence. All the offences under Indian Penal Code, 1860 shall be investigated, 

enquired into, tried and otherwise dealt with according to the provisions 

contained in Section 4. 
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According to Article 14 of Constitution of India, the State shall not 

deny to any person equality before the law or the equal protection of the laws 

within the territory of India. 

It provides equality before law and equal protection of laws which is 

e ui ale t to Di e ’s Rule of La . The fai  t ial is ai ed to as e tai  that the t uth 
has to be fair to all concerned which includes the accused, the victim and the 

society at large. Denial of fair trial is as much as injustice to the accused as is to 

the victim and the society. The accused has the right to defend himself as a 

fundamental right as enshrined under Article 21 of Constitution of India. The 

same principle was held by the Honourable Apex Court in 2007(2) SCC 258 in M/S 

Kalyani Bhaskar vs. M/S Sampurnam. Adducing of evidence is recognized U/S 243 

(2) of Criminal Procedure Code. Fair trial includes fair and proper opportunities 

allowed by law to prove the innocence.  

From Investigation to Trial  

Section 2 (h) Cr.P.C defines the investigation.  

I estigatio  i ludes all the p o eedi gs u de  this ode fo  the 
collection of evidence conducted by a police officer or by any person (other than 

a magistrate) who is authorized by a magistrate in this behalf.   

According to this provision, investigation is to be conducted always by a police 

officer or other authorized person for collection of evidence. The investigation 

includes  

1) Proceeding to the place of offence.  

2) Ascertaining the facts and circumstances of the case  

3) Discovery and arrest of the suspected offender 

4) Collection of evidence relating to commission of offence 

5) Formation of opinion that there is a case to place the accused before the 

court for trial and taking necessary steps by filing chargesheet.   

The investigation of a police officer begins from the registration of FIR and 

ends on filing of the chargesheet. Section 154 of Cr.P.C deals with FIR and 

Section 173 Cr.P.C deals with the filing of the chargesheet. That is why, broadly 

speaking, the investigation part of a police officer is laid down under the Code 

from Sections 154 to 173 Cr.P.C.  

Article 21 of Constitution of India is relevant to this subject, i.e. rights 

implicated during the investigation. According to Article 21, no person shall be 

deprived of his life or personal liberty except according to procedure 

established by law. The judicial pronouncements gave valuable instructions to 

the judicial officers with regard to how to protect the rights of the accused. 
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The judicial officers are expected to follow the procedure to safeguard and 

protect the assurances provided by the law to the parties in order to assure 

the fair trial.  

 

Section 163 Cr.P.C. (1) No police officer or other person in authority shall 

offer or make, or cause to be offered or made, any such inducement, threat or 

promise as is mentioned in section 24 of the Indian Evidence Act.  

 

(2) But no police officer or other person shall prevent, by any caution or 

otherwise, any person from making in the course of any investigation under this 

Chapter any statement which he may be disposed to make of his own free will: 

Provided that nothing in this sub- section shall affect the provisions of sub- 

section (4) of section 164. 

 

 

Section 24 Cr.P.C. Confession caused by inducement, threat or promise, 

when irrelevant in criminal proceeding.—A confession made by an accused 

person is irrelevant in a criminal proceeding, if the making of the confession 

appears to the Court to have been caused by any inducement, threat or 

promise,1.Having reference to the charge against the accused person, proceeding 

from a person in authority and sufficient, in the opinion of the Court, to give the 

accused person grounds, which would appear to him reasonable, for supposing 

that by making it he would gain any advantage or avoid any evil of a temporal 

nature in reference to the proceedings against him. A confession made by an 

accused person is irrelevant in a criminal proceeding, if the making of the 

confession appears to the Court to have been caused by any inducement, threat 

or promise,2.Having reference to the charge against the accused person, 

proceeding from a person in authority and sufficient, in the opinion of the Court, 

to give the accused person grounds, which would appear to him reasonable, for 

supposing that by making it he would gain any advantage or avoid any evil of a 

temporal nature in reference to the proceedings against him." 

 

Combined reading of these two provisions prohibits investigating officer 

from obtaining the statements from the witnesses by threat or coercion.  

 

Section 50A  Cr.P.C. 

Obligation of person making arrest to inform about the arrest to inform about 

the arrest, etc., to a nominated person 

1. Every police officer or other person making any arrest under this Code shall 

forthwith give the information regarding such arrest and place where the 

arrested person is being held to any of his friends; relatives or such other 

persons as may be disclosed or nominated by the arrested person for the 

purpose of giving such information. 

https://indiankanoon.org/doc/236880/
https://indiankanoon.org/doc/361712/
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2. The police officer shall inform the arrested person of his rights under 

subsection (1) as soon as he is brought to the police station. 

3. An entry of the fact as to who has been informed of the arrest of such 

person shall be made in a book to be kept in the police station in such form 

as may be prescribed in this behalf by the State Government. 

4. It shall be the duty of the Magistrate before whom such arrested person is 

produced, to satisfy himself that the requirements of Sub-Section (2) and 

Sub-Section (3) have been complied with in respect of such arrested 

person. 

According to this provision, the police officer has some obligations in arrest 

of accused person and those obligations are made mandatory in the case of 

D.K. Basu vs State of West Bengal in AIR 1997 SC 610. In this case, it is 

observed that the arrest memo should indicate the date, place and the time of 

arrest. It should be signed by the two independent witnesses and counter 

signed by the investigating officer.  

 

Section 54 Cr.P.C. Examination of arrested person by medical practitioner at 

the request of the arrested person. When a person who is arrested, whether on a 

charge or otherwise alleges, at the time when he is produced before a Magistrate 

or at any time during the period of his detention in custody that the examination 

of his body will afford evidence which will disprove the commission by him of any 

offence or which will establish the commission by any other person of any offence 

against his body, the Magistrate shall, if requested by the arrested person so to 

do direct the examination of the body of such person by a registered medical 

practitioner unless the Magistrate considers that the request is made for the 

purpose of vexation or delay or for defeating the ends of justice. 

As per this provision, it is essential to investigating officer to get the medical 

examination of the accused at the time of arrest. If the arrested person is a 

female, such medical examination shall be conducted by or under the supervision 

of a female medical officer.  

Section 330 Cr.P.C. Voluntarily causing hurt to extort confession, or to compel 

restoration of property. Whoever voluntarily causes hurt for the purpose of 

extorting from the sufferer or from any person interested in the sufferer, any 

confession or any information which may lead to the detection of an offence or 

misconduct, or for the purpose of constraining the sufferer or any person inter-

ested in the sufferer to restore or to cause the restoration of any property or 

valuable security or to satisfy any claim or demand, or to give information which 

may lead to the restoration of any property or valuable security, shall be punished 

with imprisonment of either description for a term which may extend to seven 

years, and shall also be liable to fine.  

According to this provision, it is absolutely forbidden to torture the accused 

and it is a clear violation of fundamental rights. Subjecting the accused to torture 
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during interrogation to extract a confession of the accused is gross 

violation of human rights as well. Articles 32 and 226 of Constitution of India 

guarantees compensation from the state for violation of fundamental rights.  

The code of criminal procedure codified the duties of the magistrate. The 

agist ate shall follo  the guideli es gi e  i  A esh Ku a ’s ase.  

 

 

Section 172 Cr.P.C. 

 

(1) Every police officer making an investigation under this Chapter shall day by 

day enter his proceedings in the investigation in a diary, setting forth the time at 

which the information reached him, the time at which he began and closed his 

investigation, the place or places visited by him, and a statement of the 

circumstances ascertained through his investigation. 

 

(2) Any Criminal Court may send for the police diaries of a case under inquiry 

or trial in such Court, and may use such diaries, not as evidence in the case, but to 

aid it in such inquiry or trial. 

 

(3) Neither the accused nor his agents shall be entitled to call for such diaries, 

nor shall he or they be entitled to see them merely because they are referred to 

by the Court; but, if they are used by the police officer who made them to refresh 

his memory, or if the Court uses them for the purpose of contradicting such police 

officer, the provisions of section 161 or section 145, as the case may be, of the 

Indian Evidence Act, shall apply.  

 

As per the provision, a police officer shall maintain a diary evidencing prompt 

investigation. To achieve the object of discovery of truth, the signature of a 

judicial officer on each page of the case diary should be there.  

 

The concept of fair trial is introduced only to give protection to the accused 

a d p ote t his ights a d this is aptl  efle ted i  the a i  Justi e ust ot 
o l  e do e, ut see  to e do e  .  
  

 

N.RAJYALAKSHMI 

SENIOR CIVIL JUDGE 

BOBBILI 

  

https://indiankanoon.org/doc/350388/
https://indiankanoon.org/doc/643569/
https://indiankanoon.org/doc/1075396/
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JOURNEY FROM INVESTIGATION TO TRIAL 

 

V.GOWRI SANKARA RAO 

 JUNIOR CIVIL JUDGE, 

  SALUR 

 The Code of Criminal Procedure Code, 1973 (for brevity 'the Code') consists of 

37 Chapters which includes 484 Sections apart from two (2) Schedules. It has come 

into force on 01.04.1974. Indeed, it is referred to as 'the Act' by the law-makers albeit 

its nomenclature is 'Code of Criminal Procedure‟. Clause (h) of Section 2 of the Code 

speaks of the term 'Investigation' which is an inclusive definition. It reads thus: 

“'Investigation' includes all the proceedings under this Code for the collection of 

evidence conducted by a police officer or by any person (other than a Magistrate) who 

is authorized by a Magistrate in this behalf.” In NIRMAL SINGH KAHLON v. STATE 

OF PUNJAB [AIR 2000 SC 984] the Hon'ble Supreme Court had an occasion to hold 

inter alia that the definitions and scope of the expressions 'investigation' and 'office-in-

charge of a police station' must receive a liberal interpretation. 

 Normally, the stages from investigation to trial can be summarised as under: 

 1) Registration of First Information Report; 

2) Commencement of investigation and conclusion of evidence by investigating 

agency; 

3) Production of accused before Magistrate within Twenty Four (24) hours of 

arrest; 

 4) Bail hearing before appropriate court; 

 5) Completion of investigation; 

 6) Hearing regarding charge; 

 7) Discharge;  

 8) Framing of Charge; 

 9) Conviction on plea of guilt; 

 10) Recording of evidence of prosecution; 

 11) Statement of accused (under Section 313 of the Code); 

 12) Defence of accused; 
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 13) Arguments; 

 14) Pronouncement of Judgment by the Court; (Acquittal or Conviction)  

 

 It may be noted here that there is a distinction between 'investigation' and 

'enquiry'. „Investigation‟ is done by a police officer whereas „enquiry‟ is conducted by a 

Magistrate. In proceedings relating to Warrant Procedure Cases, there are two distinct 

stages. The first stage is known as 'enquiry' and the second stage is known as 'trial'. 

'Enquiry' starts when the Magistrate, who receives a complaint or charge sheet on 

which he takes cognizance of an offence and it comes to an end with the framing of a 

Charge. Sometimes, 'enquiry' may come to an end in discharge of the accused in 

which case charge would not be framed and consequently there would be no trial. The 

next stage is called 'trial' which begins with the framing of the charge after enquiry is 

concluded and which ends with the pronouncement of a Judgment, be it a Judgment 

of conviction or of acquittal. In the case of offences, which are triable by summons 

procedure, there would be no 'enquiry' and 'trial' begins with once the Magistrate 

taking cognizance of the offence and ends with the disposal of the case. 

 All offences which are punishable with Death, Imprisonment for Life or 

Imprisonment for a term exceeding two years shall be triable as 'warrant cases'. All 

other offences are triable by summons procedure and they are called as 'summons 

cases'. Sometimes in the course of the same transaction several offences might have 

been committed and some of which are triable by summons procedure and some of 

which are triable by warrant procedure. For instance, 'rioting' armed with deadly 

weapon punishable under Section 148 of the IPC, which is a warrant case whereas 

simple hurt is punishable under Section 323 of the IPC, which is a summons case. In 

such a case, only warrant procedure should be adopted for the trial of both offences. It 

would not be irregular if a summons case is tried by warrant procedure. However, the 

entire trial would be vitiated and becomes irregular if a warrant case is tried by 

summons procedure. 

 The legislative intent behind in enacting the criminal laws is mainly to maintain 

law and order, peace and tranquillity in the society. Therefore, the prosecution shall 

be in the direction of achieving such goal and in the said direction of instilling 
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confidence and faith in the public at large and the process of law should never be 

promoted for wreaking vengeance against the persons for individual benefits in the 

said process, vide K.VENU GOPAL REDDY AND OTHERS v. DEPUTY  

 

SUPERINTENDENT OF POLICE, ANANTAPURAM DIVISION, ANANTHAPURAM 

[2015 (2) ALD (Crl.) 1043]. 

 Cognizance of an offence is taken by a Magistrate (a) when he receives a 

complaint, or (b) when a Police Officer lays a Charge Sheet, or (c) when information is 

received by the Magistrate from any person than a Police Officer or upon his own 

knowledge that an offence has been committed. The first category relates to private 

complaints laid by private individuals or Officers other than Police Officers, such as 

Food Inspector, Income Tax Authority, Railway Protection Force, etc. The second 

category obviously covers charge sheets laid by Police Officers. The third category 

relates to information whereas the first category refers to complaint. The third category 

is of very wide amplitude and covers a variety of situations when a Magistrate may 

take cognizance of an offence upon his own personal knowledge or upon information 

received from some source other than a private complaint or a charge sheet by the 

police. For instance, Section 319 of the Code envisages that a case where the evidence 

in courts of the enquiry or trial before a Magistrate discloses that some person, who 

was not originally mentioned in the complaint or the charge sheet, as the case may be,  

had committed the offence. The Court may take action against such other person also. 

Taking cognizance means the application of the judicial mind by the Magistrate to the 

facts brought to his notice with the object of taking proceedings under the Code. It is a 

mental process which involves the assimilation of facts alleged in the charge sheet or 

information regarding commission of an offence and the decision made by the 

Magistrate to exercise his powers to take action as prescribed by the Code. For 

instance, if a Magistrate, who receives a private complaint proceeds to record the 

sworn statement of a complainant or if a Magistrate who receives a police charge 

sheet, issues summons to the accused person, he can be said to have taken 

cognizance of the offence. However, if a Magistrate who receives a private complaint 
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does not record the sworn statement of the complainant but merely forwards it to 

the concerned Station House Officer for investigation and for submitting a report 

under Section 156 (3) of the Code, he cannot be said to have taken cognizance of the 

offence. If after receipt of the report from the Station House officer concerned, to whom 

the complaint was forwarded under Section 156 (3) of the Code, the Magistrate issues 

summons to the accused he can then be said to have taken cognizance. 

 Different types of trials can be summarised as under: 

 1) Summary Trial: Section 260 of the Code provides that any Chief Judicial 

Magistrate or Metropolitan Magistrate or a Magistrate of First Class specifically 

empowered by the Hon'ble High Court may try summarily certain offences which are 

enumerated in that section. The offences are generally simple offences for which the 

imprisonment prescribed does not exceed two years. In the case of summary trial, as 

soon as the accused is brought before the Court, he is questioned with reference to the 

accusation levelled against him. If he pleads guilty, that fact should be recorded in the 

summary trial register but the case record should contain the questions put to the 

accused and the answer given by him in his own words. When the accused pleads 

guilty the Magistrate can immediately pass the appropriate sentence by making an 

entry in the prescribed column in the summary trial register. No separate Judgment 

needs to be pronounced in such a case. If, on the other hand, the accused pleads not 

guilty, the evidence of the prosecution witnesses should be recorded. However, there is 

no need to record the evidence of the witnesses in the form of elaborate depositions as 

is done in the case of normal trial, but only the substance of their statements need to 

be recorded in the form of memorandum, which need not be signed by the witnesses. 

Yet, prudence requires that even in the summary trials, the statement of witnesses are 

recorded faithfully and elaborately and there is nothing wrong in obtaining the 

signatures of witnesses under their statements. 

 2) Trial of Warrant Cases Instituted on Police Reports: After the charge sheet is 

laid before the Court, it should be registered as a calendar case and the summons 

should be issued to the accused. As soon as the accused appears or is produced 

before the Court, the Magistrate should assure himself whether the accused was 
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supplied with all the documents referred to in Section 207 of the Code. After 

considering the record and the answers given by the accused to the questions put to 

him, the Magistrate may discharge the accused under Section 239 of the Code, after 

recording his reasons therefor, if he feels that the charge against the accused is 

groundless. If after considering the material mentioned therein, the Magistrate feels 

that it is not a fit case for discharge and that charges under the appropriate Sections 

of law should be framed, he may do so and record the plea of accused. If the accused 

pleads guilty, he may straight away convict him and pass sentence under Section 241 

of the Code. However, if the accused pleads not guilty, evidence of prosecution 

witnesses should be recorded. After the evidence of prosecution side witnesses, the 

accused should be questioned under Section 313 of the Code. Then defence witnesses, 

if any, should thereafter be examined. After the evidence of defence witnesses, 

arguments on either would be heard and Judgment of conviction or of acquittal would 

be pronounced under Section 248 of the Code. 

 3) Trial of Warrant Cases on Private Complaints: In cases instituted on private 

complaint there was no question of documents being supplied separately to the 

accused as in the case instituted on police charge sheets. It is an elementary principle 

in criminal jurisdiction that in criminal proceedings the copies of the same have to be 

supplied to the accused and unless and until the copies of the documents are supplied 

to the accused it is very difficult for the accused to make out his defence. Section 204 

(3) of the Code ordains that along with summons or warrant issued to the accused, a 

copy of the complaint together with documents annexed therewith if any, would also 

be forwarded to him. When the accused appears or is produced before Court, the 

Magistrate may adjourn the case to another date to enable the complainant to produce 

his witnesses. When the witnesses are so produced, their evidence is recorded. If the 

Magistrate feels that after recording the evidence of witnesses that no case has been 

made out against the accused, if unrebutted would warrant his conviction, the 

accused shall be discharged under Section 245 (1) of Code. If upon taking of the 

evidence referred to in Section 244 of the Code, the Magistrate considers for the 

reason to be recorded, that no case against the accused has been made out, it 

unrebutted would warrant his acquittal, the Magistrate shall discharge him. If a 
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warrant case is instituted on a private complaint, the accused gets two 

opportunities to cross-examine prosecution side witnesses once before framing of the 

charge and again after the charge is framed. After the charge is framed the accused 

should be asked to plead. If the accused pleads guilty, the Magistrate may immediately 

convict and sentence him. If on the other hand, the accused pleads not guilty he 

should be questioned on the next date of hearing whether he desires that any of the 

prosecution side witnesses already examined should be recalled for further cross-

examination. If he expresses such a desire, then witnesses to whom he proposed to 

further cross-examine should be recalled and the case should be adjourned to another 

date. After such further cross-examination, evidence of remaining prosecution 

witnesses if any should be recorded. Thereafter, the accused once again be questioned 

under Section 313 of the Code, after completing the defence evidence, if any, 

arguments should be heard and a Judgment of conviction or of acquittal should be 

pronounced under Section 248 of the Code. 

 4) Trial of Summons Cases: There is no difference in the procedure between 

„Trial of Summons Cases Instituted on Private Complaints‟ and „Trial of Summons 

Cases instituted on Police Charge Sheets‟. When the accused appears or is brought 

before the court, he should first of all be questioned with reference to the contents of 

the complaint or charge sheet and he should be asked whether he pleads guilty or not 

under Section 251 of the Code.  If the accused pleads guilty, he may immediately be 

convicted and sentenced under Section 251 of the Code. If he does not plead guilty the 

case should be adjourned to another date for examination of prosecution side 

witnesses. If the witnesses are examined, the accused should be questioned generally 

with reference to their evidence under Section 313 of the Code. If the accused cites 

any defence witnesses or desires to give evidence, himself, their evidence should also 

be recorded and arguments should be heard. Thereafter, a Judgment of conviction or 

of acquittal should be pronounced under Section 255 of the Code. 

* * * 

 V.GOWRI SANKARA RAO 

          JUNIOR CIVIL JUDGE, 

  SALUR 
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 Our Earth is the only planet  in our entire universe where life is 

subsisting. Other stars and planets may have gases and solid matters, but 

according to the scientifc research done till date, they do not have any 

living organizms like us. Hence our planet Earth is unique and famous 

for its life supporting atmosphere. On our Earth, life is in many forms. 

There are several kinds of living organisms and creatures. But human 

beings are the most intellectual beings, who are even capable of 

controlling the other creatures. 

        Man is a social animal, who cannot live in isolation. We live in a 

society, where we have to daily deal with persons having different 

natures. Every one has his or her own interests and needs.  When these 

needs are not fulfilled and when there is conflict of interests, people start 

disputing  with other human beings. Sometimes it goes to the extent of 

committing crimes and offences.  

        Every human being is having some basic rights like food, clothing 

and shelter, without which he cannot survive. These rights are called 

human rights and they are applicable to all human beings irrespective of 

caste, creed, sex, religion, nation etc,. Such human rights have been 
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embodied  in Universal Declaration of Human Rights. We have 

incorporated some of the human rights in our Indian Constitution by way 

of Fundamental rights.  All the statutes made by Legislature have to be 

in accordance with the Fundamental Rights enshrined in our  Indian 

Constitution. Other wise they are held as ultra vires the Constitution.  

  

Administration of justice:  

 Administration of justice is the main aim of our criminal law 

system. While the Legislature makes laws, the Executive implements the 

same. The role of Judiciary is to interpret and to protect the laws.  

    Out of all the fundamental rights given to a citizen, the most important 

fundamental right is “Right to Life” which is envisaged under Article 21 

of Indian Constitution. It says that “No person shall be deprived of his 

life or personal liberty except according to procedure established by 

law”.  

 We have adopted an adversarial system of justice. The adversarial 

system or advsersary system is a legal system used in the common law 

countries where in the advocates represent their parties' case or position 

before an impartial person or group of people, usually or judge who 

attempt to determine the truth and pass judgment accordingly. The 

accused is presumed to be innocent until his guilt is proved. It is for the 

prosecution to prove the guilt of the accused. Hence the trial  becomes 

important. 

 

Meaning of trial- Role of a judge 

 A trial is a process by which a court decides on the innocence or 

guilt of an accused person. Apart from substantive laws, Cr.PC and 
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Evidence Act to be followed for procedure in trial of cases. But the 

entire Trial Process is governed by the Principles laid down in the 

Constitution of India. The rules that ensure the protection & roles of all 

Stake holders i.e. the victim, prosecution, accused, defence and other 

witnesses, are laid down in the Code of Criminal Procedure and 

Evidence Act. 

 

Power of courts to try offences and pass sentences:-Sec 26 of Cr.P.C 

gives power to the various courts i.e., High Court, Court of Sessions or 

Magistrate courts to try offences punishable under I.P.C and shown in 

the 1
st
 Schedule. Sec. 29 Cr.PC gives power to various courts to pass 

sentences. 

Jurisdiction of the criminal courts in inquiries and trials:- 

Sec 177 CrPC says that every offence shall ordinarily be inquired and 

tried by a court within whose local jurisdiction it was committed. 

 

  

   DIFFERENT TYPES OF TRAILS 

1. Trial before a Court of Session: Chapter XVIII of Cr.P.C., Sections 

225 to 227. 

2. Trial of Warrant Cases: Sections 238 to 243 provides the procedure 

for trial of cases instituted on police report. Sections 244 to 247 deals 

with procedure to be followed for trial of cases instituted otherwise than 

on police report.Sections 248 to 250 of the code are applicable to both 

the categories of cases. 

3. Trial of Summons cases by Magistrates: Sec.251 to 259 Cr.P.C 
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4. Summary Trial: Sections 260 to 265 and 363(3) of the Code deal 

with 

Summary trial. 

 

Sec 327 Cr P C- Court to be open: 

[(1)] The place in which any criminal Court is held for the purpose of 

inquiring into or trying any offence shall be deemed to be an open Court 

to which the public generally may have access, so far as the same 

canconveniently contain them: 

Provided that the presiding Judge or Magistrate may, if he thinks fit, 

order at any stage of any inquiry into, or trial of, any particular case, that 

the public generally, or any particular person, shall not have access to, or 

be or remain in, the room or building used by the Court. 

[(2) Notwithstanding anything contained in sub-section (1), the inquiry 

into and trial of rape or an offence under section 376, section 376A, 

section 376B, section 376C [section 376D or section 376E of the Indian 

Penal Code (45 of 1860)] shall be conducted in camera: 

Provided that the presiding Judge may, if he thinks fit, or on an 

application made by either of the parties, allow any particular person to 

have access to, or be or remain in, the room or building used by the 

Court: 

[Provided further that in camera trial shall be conducted as far as 

practicable by a woman Judge or Magistrate.] 

(3)Where any proceedings are held under sub-section (2), it shall not be 
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lawful for any person to print or publish any matter in relation to 

any such proceedings, except with the previous permission of the Court:] 

[Provided that the ban on printing or publication of trial proceedings in 

relation to an offence of rape may be lifted, subject to maintaining  

confidentiality of name and address of the parties.] 

The exception for public trial require the Judge to apply his mind as to 

whether there is a fit care for excluding the public from the Trial. The 

Hon'ble Apex Court in Sakshi Vs Union of India issued the following 

directions: 

1) The provisions of Sec.327(2) of Cr.P.C. shall, in addition to the 

offences mentioned in sub-section, also apply in inquiry or trial of 

offences under section 354 and 377 of the IPC. 

2) In holding trial of cases of child sex abuse or rape: 

(i) A screen or some such arrangments may be made when the vicitm or 

witnesses do not see the body or faceof the accused. 

(ii) The question put in cross examination on behalf of the accused, in so 

far as they relate directly to the incident should be given in writing to the 

presiding officer of the court who may put them to the victim or 

witnesses in a language which is clear and is not embrassing. 

(iii) The victim of the child abuse or rape while giving testimony in 

court should be allowed sufficient breaks as and when required. 

SETTLED PRINCIPLES FOR FAIR TRIAL 

 For administration of justice, it is necessary to follow certain 

cardinal principles of natural justice and Latin maxims like : 

1. “Audi alterum partum'--------Hear the opposite side 
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2. “Nemo debet lix vexari pro unda at anda causa” ----No one 

should be a judge in his own cause”. 

3.“Justice delayed is justice denied”. 

 4.“Justice hurried is justice buried”  

5.“Justice should not only be done, it should also seem to be done”. 

 

Right of accused to be heard: 

The latin maxim “Audi alterum partum” means-Hear the opposite side. 

At every stage of the proceedings the said rule is to be followed. It 

means to give the accused a fair opportunity to defend his case. The said 

right commences as soon as he is arrested for an offence and continues 

to be till the end of the case, including in appellate courts. 

 

 “Nemo debet lix vexari pro una at andam causa” ----No one should be 

a judge in his own cause”. A judge should try any case in which or she 

is directly or indirectly interested. Impartiality and integrity are qualities 

are to be imbibed by a judge. 

 

 

Right of parties for speedy trial 

“Justice delayed is justice denied”.and “Justice hurried is justice 

buried” are the two proverbs which are contrary to each other. However 

if they are seen deeply they prove to be two facets of the same coin. The 

important point is that justice must be done timely, neither fastly nor 

slowly. 



 91 

 

   Right to Life includes the right to decent life which is free from 

expotiation.  In fact, the distinction between a common man and an 

accused who is detained in jail is that the accused does not have liberty 

even though he has the other basic rights like food, clothing and shelter. 

If a particular case (whether it be civil or criminal) goes on to be tried 

for years together in Courts, the parties will be vexed up and if the 

accused is detained in jail for years together, the justice will not be done 

as his right to life is infringed.  

In the case of Hussainara khatoon vs Home Secretary, State of Bihar 

(1980), SCC 107, Honourable Supreme Court held that any accused 

who is denied this right of speedy trial, is entitled to approach this court 

for the purpose of enforcing such right and this court in discharge of its 

constitutional obligation, has the power to give necessary directions to 

the State Governments and appropriate authorities, for securing this right 

to the accused. 

In the case of Common Cause a Registered Society through its 

Director vs Union of India (1996) 4 SCC 33, the Hon'ble Supreme 

Court directed the release of the under-trials on bail, if the bail process 

continued to a certain period and the accused were in prison for a certain 

period of time. And also directed the acquittal or discharge of the 

accused, where trial had not began, even after lapse of the whole or two 

thirds of the period i.e., imprisonment prescribed for an offence. 

Economic offence moral turpitude offence and other sexual offences 

against women and offences against State ete., are excluded from the 

application of these guidelines. 
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Later, in the case of Rajiv Guptha vs State of Himachalapradesh 

2000 

(10) SCC 68, the Hon'ble Supreme Court clarified its order in the above 

said Common Cause Case and excluded from its application those cases 

where the pendency of criminal proceedings was wholly or partially 

attributable to dilatory tactics adopted by the accused or on account of 

any other action by the accused which resulted in prolonged trail. 

But in the case of P.Ramachandra Rao vs State of Karnataka AIR 

2002 SCC 1856, it was held that “it is not advisable, feasible or 

judicially 

permissible to draw or prescribe any outer time limit for conclusion of 

all 

criminal proceedings. It further directed that criminal courts should 

exercise their powers provided under Sections 309 and 311 of the Code 

of Criminal Procedure to effectuate the right to speedy trail. 

 Recently the Hon‟ble Supreme Court issued certain directions 

regarding adjournments in criminal cases particularly after 

commencement of trial and to follow Section 309 CrPC without any 

deviation, not to adjourn the cases unnecessarily.Thus the speedy trial is 

a fundamental right now. The Code of Criminal Procedure safeguards 

this right of speedy trial through Section 309 CrPC and necessary 

amendments are made in respect of trial of sexual offences against 

women and children where trial should be completed within a period of 

two months.So also Sec 35 of POCSO Act Prescribes 30 days time to 

record the evidence of the child from the date of taking cognizance and 

to complete trial one year time is provided. 
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  Hence there is necessity of speedy and fair trial. Unnessary 

adjournments should not be given. However, in the name of speedy trial, 

one should not dismiss the matters on technical grounds or suppress the 

true facts like non examination of the material witnesses etc.    

 

Right of accused to be have legal assistance and free legal aid: 

Sec303 and 304 Cr.P.C and Art.39(A) of Constitution 

   Right to equality before the law and the right to presumption of 

innocence, also condition the trial proceedings from their beginning to 

the delivery of the final judgement. 

As per Section 303 Cr.P.C. every accused should have an opportunity to 

be defended by a pleader of his choice at the time of the proceedings and 

should have sufficient opportunity with his legal adviser for the purpose 

of his defence. In relation to the prosecution, the defence must have an 

equal 

opportunity to prepare and present a case, and that the prosecution and 

defence must have an equal position throughout the proceedings. 

As per Sec 304 CrPC, when the accused is not represented by an 

advocate in trial before the court and when the court finds that the 

accused 

does not have sufficient means to engage an advocate, the court shall 

assign a pleader to defend the accused at the State‟s expenses. 

 

Apart from Sec.304 Cr.P.C., Section 12 of Legal Services Authority Act 
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also provided free Legal Services to certain people including the 

accused who are in prison Legal aid is currently viewed as a welfare 

measure rather 

than as a non-derogable and enforceable fundamental right on the 

following aspects:- 

(1) No accused person who is unable to afford a lawyer goes 

unrepresented in criminal proceedings. 

(2) Certain minimum standard of a performance of the assigned lawyers 

must be insisted. 

(3) Legal aid lawyers fees must to be paid by District Legal Services 

Authority. 

(4) In a case where on a conviction at the time of imposing sentence, the 

Magistrate or Sessions Judge is under obligation to inform the accused 

about the availability of free legal services at the State expenses to prefer 

an appeal. If free legal services are not provided to an accused who has 

no means to engage an advocate, the trial itself would run the risk of 

being vitiated as contravening Article-21 of the Constitution. 

 As per the settled legal position, when legal aid is provided, the 

accused can not insist for engagement of advocate of his choice. Only 

when he engages his counsel on his own, he will have choice of his 

counsel. 

 

Procedure for conducting trial:- 

 The active role of the trial court judge starts as soon as the 

investigating agencies file charge sheet or Final report, though it 

technically starts upon receiving of First Information Report and 
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Remand report.  While the Police stations are confined with criminal 

cases only, the courts have to deal with criminal cases as well as civil 

cases. In civil cases, the Judicial officer/Court makes active participation 

only after the filing of civil cases i.e., plaints, E.Ps etc.  Though the 

Court has to apply its mind for the registration and numbering of the 

civil and criminal cases, the active role of the Judicial offficer is started 

only after the settlement of issues and framing of charges in view of 

recent circulars by our Hon'ble High Court.   

  

      In fact, the entire trial process and the pronouncement of judgments 

depends upon the settlement of proper issues and framing of proper 

charges.  If issues and charges are properly framed, the trial process and 

the evidence can be restricted to the charges and issues framed and the 

irrelevant evidence and lengthy cross examination can be curtailed.  

However, in the wake of curtailing lengthy cross examination and 

irrelevant evidence, the Judicial officer should not forget that the 

ultimate aim of a Judicial officer is to adminster the justice. It is one of 

the settled principles of law that each matter should be decided on merits 

only and that too after giving both sides an equal oppurtunity.  

        

Right of accused to be provided with copies of all the documents 

relied upon by the prosecution:- 

Secs.207 and 208 of the Cr.P.C. mandate that in any criminal 

proceedings instituted upon a police report, the Magistrate must freely 

furnish the following copies to the accused. 

1. Copy of police report. 

2. Copy of FIR 
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3. All the statement of prosecution witnesses. 

4. Any recorded confession 

5. Any other documents 

The object behind this is, to give adequate notice to the accused about 

the material to be used against them so that he is not 

prejudiced/surprised 

during trial. It ensured a just and fair trail and to ensure the accused an 

assessment whether there are real grounds for going forwards and to 

assist the accused to argue that there is no case to answer. 

 

 Right of accused to be informed of the charges:- Sec 228, 239, 240, 

251 CrP.C 

 Under Sec 228 CrP.C, in Sessions cases and  under Sec.239 and 240 

CrP.C in warrants cases, court shall hear the accused about the 

accusation and upon such hearing, if there are sufficient grounds, 

appropriate charges are to be made against him in writing. In summons 

case, it is sufficient to put the substance of the accusation under Sec.25I 

CrPC and enquire the accused whether he pleads guilty or claims to be 

tried. If the accused admits the offence and pleads guilty, he can be 

convicted under Sec.229, 241,252 CrP.C respectively.  A judge may add 

or alter the charges. When a charge is added, the court shall give 

opportunity to this accused to re-examine the witnesses. 

 

Procedure of recording evidence:- 
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If the accused does not plead guilty, the case should be posted 

for recording prosecution side evidence. (See Sec.231, 242, 244, 254 

Cr.P.C)  As per Section 273 of Cr.P.C. evidence has to be taken in the 

presence of accused. Section 273 reads as follows: 

Sec 273:-Evidence to be taken in the presence of accused:-Except as 

otherwise expressly provided, all evidence taken in the course of the trial 

or other proceeding shall be taken in the presence of the accused, or, 

when his personal attendance is dispensed with, in the presence of his 

pleader: 

[Provided that where the evidence of a woman below the age of eighteen 

years who is alleged to have been subjected to rape or any other sexual 

offence, is to be recorded, the court may take appropriate measures to 

ensure that such woman is not confronted by the accused while at the 

same time ensuring the right of cross-examination of the accused.] 

Explanation:-In this section, “accused” “includes a person in relation to 

whom any proceeding under Chapter VIII has been commenced under 

this 

Code. 

 When the introduction of Video Linking as per the ratio laid down 

in the decision of “State of Maharashtra Vs. Praful B Desai AIR 2003 

SC 2053, the Hon'ble Supreme Court held that the evidence recorded 

through Video conference in the presence of the accused or his pleader 

fully needs the requirements of Section 273 Cr.P.C.  As per Ssec. 275 

proviso, in all warrant cases, the evidence of a witness may also be 

recorded by audio-video electronic means in the presence of the 

advocate of the person accused of an offence.When the accused is 
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declared as an absconder the court can proceed with examination of 

witnesses in the absence of the accused as per the procedure provided 

Under Sec.299 of Cr.P.C. So also when the defence counsel representing 

the accused is present in the court and if there is no risk of prejudice to 

the accused the court can record the evidence of accused, the evidence of 

witnesses of prosecution in the absence of accused when his personal 

appearance is dispensed with. 

The accused must be given free assistance of an interpreter when he 

does 

not know the language in which the proceedings are going on(sec.279 

Cr.P.C). So also the same is applicable in case of victim or other 

witnesses of prosecution as well as defence. 

  

Procedure of recording evidence in warrant cases instituted 

otherwise than on police report:- (Sec.244 to 247 Cr.P.C) 

When the accused appears before the court, The Magistrate shall hear 

the prosecution and record all such evidence as may be produced. If the 

Magistrate finds that there is no case against the accused which warrant 

conviction, the Magistrate shall discharge him. If not discharged, he 

shall frame charge against the accused and enquire whether the accused 

pleads guiltyor cliamed to be tried. If the accused pleads guilty the 

magistrate can convict him. If claims to be tried,then the accused shall 

be required to state whether he wishes to cross examine any witness for 

the prosecution. Then the witness can recalled and cross examined. 

 

 Summary Trial: Sections 260 to 265 and 363(3) of the Code deal with 
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Summary trial. Chapter-XXI deals with summary trials. Any Chief 

Judicial Magistrate, any Metropolitan Magistrate and any Magistrate of 

the Ist Class specially empowered by the Hon‟ble High Court may try in 

a summary way any of the offences mentioned in S.260 Cr.P.C. The 

procedure to be followed in a summary trial is not much different from 

the procedure to be followed in a summons case. However, it is not 

necessary for Magistrate to record elaborate evidence. He can give brief 

reasons for his conclusion when the accused pleads not guilty to the 

offences of which he was accused. Trivial offences alone are to be tried 

in summary manner. S.262(2) Cr.P.C. imposes a limit regarding the 

sentence to be imposed in a summary trial. No sentence of imprisonment 

for a term exceeding three months shall be passed in a case of any 

conviction under a summary trial. 

  

 Examination of accused under Sec.313 CrPC:- this concept is based 

on the Latin maxim “Audi alterum partem” which means to hear the 

other side. The magistrate shall invariably, after the evidence of 

prosecution side witnesses is recorded and before the accused is called 

upon for his defence, question the accused generally on the case.  

Evidence for defence:-After the examination under Sec.313 CrP.C is 

made, the accused shall be called to enter upon his defence and produce 

defence evidence and if the accused puts in any written statement, the 

magistrate shall file with the record. (Sec.243,247 CrP.C). According to 

Sec.315 Cr.P.C the accused is a competent witness for the defence and 

may give evidence, but he cannot be compelled to do so except on his 

own request in writing. The accused has right to maintain silence. This 

right is envisaged in Art.20(3) of the Indian Constitution under the rule 

against testimonial compulsion.   
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However Sec.311A Cr.P.C gives the power to magistrates to direct 

any person including the accused to give specimen signatures or hand 

writing. 

 

Oral arguments and memorandum of written arguments:- 

After the closure of evidence, the parties may address consice oral 

arguments and may, before concluding the oral arguments, submit their 

Written arguments (Sec.314 Cr.PC). 

 

Procedure for pronouncement of Judgments:- 

Sec 353 of CrPC mandates that the Judgement must be pronounced in 

open court in three ways: 

1. by delivering  the whole judgment, 

2. by reading out the whole judgment or, 

3. by reading out the operative part of the judgment and explaining the 

substance of the Judgement  of the accused in the language understood 

by him. 

 Sec 353 and 354 of CrPC together deal with the substantive and 

procedural requirements that a judge must follow in relation to, as 

to how a judgment is delivered, its language and contents. It must 

be a reasoned judgement. 

 After pronouncement of judgment, in the event of conviction, the 

court shoud hear the accused about quantum of punishment and 

other mitigating circumstances which would be a part of fair trial. 

 Sec 363 of CrPC says about the right of acused to have a copy of 
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judgement in case of conviction, free of cost. The accused cannot 

effectively exercise the right to appeal without a copy of his trial 

judgement in hand. 

 Apart from that he must be informed of his right to prefer an 

appeal through free legal aid. If copy of the Judgement is not 

provided to the accused in time to prefer an appeal, it would 

amount to violation of Article 21 of the constitution of India. 

 At the time of furnishing copy of judgment, the court should 

inform 

the accused about his right of appeal through free legal aid to be 

provided by the District Legal Services Authority. 

 

Entitlement of compensation by the victim as well as the accused 

When the offence is resulted in loss or damage, or where it appears to 

the court that the victim is entitled for compensation, the court can also 

consider making a compensation order or refer the matter to legal 

Services 

Authority for compensation under Victim Compensation Scheme or any 

other law for the time being in force. 

 Now Section 357A was incorporated in CrPC for providing 

compensation to the victim for rehabilitation, where the 

compensation awarded by the court is not adequate,or where the 

case ends in acquittal or discharge and the victim has to be 

rehabilitated or where the offender is not traced or identified, but 

the victim is identified and no trial takes place. Court can also 

grant interm 
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compensation to the victim if circumstances so warrant. 

So also when the accused is groundlessly arrested or false accusation is 

made without reasonable cause (Sec 358 & 250 CrPC respectively), the 

accused is also entitled for compensation.  

 Awarding compensation to the victims well as to the accused is 

part of fair trial process. 

 

Rule against double Jeopardy:-  (Sec.300 CrP.C &Art.20(2) of 

Constitution)- Rule This rule of “autrefois acquit and autrefois convict” 

is applicable to all criminal trials. 

The principle of double jeopardy is safeguarded Under Order-20 (2) of 

the 

Constitution which prohibits prosecuting or punishing a person for the 

same offence more than once. Section 300 Code of Criminal Procedure 

also states that a person acquitted or convicted by a competent court may 

not be tried again for the same offence. Sec.300 of Cr.P.C. reads as 

follows: 

Sec 300 Cr P C, Person once convicted or acquitted not to be tried 

for same offence:- 

(1) A person who has once been tried by a Court of competent 

jurisdiction for an offence and convicted or acquitted of such offence 

shall, while such 

conviction or acquittal remains in force, not be liable to be tried again 

for the same offence, nor on the same facts for any other offence for 

which a different charge from the one made against him might have 
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been made under subsection (1) of section 221, or for which he might 

have been convicted under sub-section (2) thereof. 

(2) A person acquitted or convicted of any offence may be afterwards 

tried, with the consent of the State Government, for any distinct offence 

for which a separate charge might have been made against him at the 

former trial under sub-section (1) of section 220. 

(3) A person convicted of any offence constituted by any act causing 

consequences which, together with such act, constituted a different 

offence 

from that of which he was convicted, may be afterwards tried for such 

lastmentioned  offence, if the consequences had not happened or were 

not known to the Court to have happened, at the time when he was 

convicted. 

(4) A person acquitted or convicted of any offenceconstituted by any 

acts 

may, notwithstanding such acquittal or conviction, be subsequently 

charged with, and tried for, any other offence constituted by the same 

acts which he may have committed if the Court by which he was first 

tried was not competent to try the offence with which he is subsequently 

charged. 

(5) A person discharged under Section 258 shall not be tried again for 

the 

same offence except with the consent of the Court by which he was 

discharged or of any other Court to which the first-mentioned Court is 

subordinate. 

(6) Nothing in this section shall affect the provisions of section 26 of the 
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General Clauses Act, 1897 (10 of 1897) or of section 188 of this 

Code. 

Explanation:-The dismissal of a complaint, or the discharge of the 

accused, is not an acquittal for the purposes of this section. 

To ensure fair trial all the criminal courts have to follow the 

above rule subjected to the above mentioned exceptions. 

Conclusion:- 

Independence of judiciary is one of the salient features of our 

Constitution. Judges are known of their impartiality and integrity. Judges 

are treated as Gods.  The duty of a judge is not confined  to pronouncing 

judgments only. Judge is not  a mute spectator.The judge has to pay 

active role in trial process in order to ensure that the rights of parties 

more particularly right to life is not affected. He has to ensure that the 

entire process leading upto judgment is done in a fair manner. Hence it 

is to be kept in mind that the Justice should not be done, it should seem 

to done also. 

 

    -------X-------- 
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Fair trial  

From Trial to Final Judgment  

Article 20(1) of Constitution of India guaranteed that no person 

shall be convicted of any offence except for violation of a law in 

force at the time of the commission of the act charged as an 

offence, nor be subjected to a penalty greater than that which 

might have been inflicted under the law in force at the time of 

the commission of the offence.  

 

His Lordship Justice Krishna Iyer laid a landmark principle that 

The asi  ule pe haps e te sel  put as ail ot jail, e ept 
where there are circumstances, suggestive of fleeing from 

justice or thwarting the course of justice or creating other 

troubles in the shape of repeating offences or intimidating 

witnesses and the like by the petitioner who seeks enlargement 

o  ail f o  the ou t .  

In adversarial system, accused is presumed to be innocent 

throughout the trial. The guilt of the accused beyond 

reasonable doubt will rest on prosecution . Accused need not 

rebut the case made out against him until prosecution 

sufficiently established his guilt beyond the shadow of doubt. If 

he is able to create some sort of reasonable doubt in the mind 

of the court as to his guilt, it is sufficient to prove his innocence. 

It is the duty of the prosecution to establish all the ingredients 

of the offence with which the accused is charged and trial must 

be conducted before impartial and competent court. Right of 

silence is fundamental to the adversarial system which 

stipulates that it is the duty of the prosecution to prove the 
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guilt of the accused beyond reasonable doubt. The 

international covenant on civil and political rights, 1966, 

guarantees that every human being has the inherent right to 

life and no one shall be arbitrarily deprived of his life. A person 

accused of a criminal offence is supposed to be innocent until 

the charges are proved beyond reasonable doubt. It is the basic 

cardinal principle in the administration of criminal justice and it 

is designated as presumption of innocence. All the offences 

under Indian Penal Code, 1860 shall be investigated, enquired 

into, tried and otherwise dealt with according to the provisions 

contained in Section 4. 

 

According to Article 14 of Constitution of India, the State shall 

not deny to any person equality before the law or the equal 

protection of the laws within the territory of India. 

It provides equality before law and equal protection of laws 

hi h is e ui ale t to Di e ’s Rule of Law. The fair trial is aimed 

to ascertain that the truth has to be fair to all concerned which 

includes the accused, the victim and the society at large. Denial 

of fair trial is as much as injustice to the accused as is to the 

victim and the society. The accused has the right to defend 

himself as a fundamental right as enshrined under Article 21 of 

Constitution of India. The same principle was held by the 

Honourable Apex Court in 2007(2) SCC 258 in M/S Kalyani 

Bhaskar vs. M/S Sampurnam. Adducing of evidence is 

recognized U/S 243 (2) of Criminal Procedure Code. Fair trial 

includes fair and proper opportunities allowed by law to prove 

the innocence.  

From Trial to Judgment  
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Since the courts are concerned with regard to the 

trial of the accused and deal upto the judgment, I have chosen 

this topic. The trial by the court in Criminal case is of two types. 

One is Summary trial and another one is Trial of warrant cases. 

The Summary trial dealt in Sections 251 to 259 and Trial of 

warrant cases dealt in Sections 238 to 250 of Criminal 

Procedure Code. The aim of both the Summary Trial and Trial of 

Warrant Cases is to decide the innocence or guilt of the 

accused. This criminal trial process is governed by Constitution 

of India. Accused should be given every opportunity to defend 

himself. As per the law laid down in 1973 (2) SCC 808 in Kaliram 

vs State of H.P, the duty of the judicial officer is to ensure that 

the witnesses are examined with great care and he has duty to 

referee emotions, weigh the facts and circumstances, draw the 

logical conclusions and arrive at a reasoned decision about guilt 

or innocence basing on the evidence produced under relevant 

law. In some instances, the people may lose confidence in the 

judicial system because of wrongful acquittals or undesirable 

acquittals but it is much worse in case of wrongful conviction of 

an innocent person. The wrongful conviction of an innocent 

person is more serious and its consequence cannot be felt in a 

civilized society. 

Section 311 of Cr.P.C states that Power to summon material 

witness, or examine person present. Any Court may, at any 

stage of any inquiry, trial or other proceeding under this Code, 

summon any person as a witness, or examine any person in 

attendance, though not summoned as a witness, or. recall and 

re- examine any person already examined; and the Court shall 

summon and examine or recall and re- examine any such 

person if his evidence appears to it to be essential to the just 

decision of the case. 
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Section 165 of Indian Evidence Act states that Judge’s po e  
to put questions or order production. The Judge may, in order 

to discover or to obtain proper proof of relevant facts, ask any 

question he pleases, in any form, at any time, of any witness, or 

of the parties, about any fact relevant or irrelevant; and may 

order the production of any document or thing; and neither the 

parties nor their agents shall be entitled to make any objection 

to any such question or order, nor, without the leave of the 

Court, to cross-examine any witness upon any answer given in 

reply to any such question: Provided that the Judgment must 

be based upon facts declared by this Act to be relevant, and 

duly proved: Provided also that this section shall not authorize 

any Judge to compel any witness to answer any question, or to 

produce any document which such witness would be entitled to 

refuse to answer or produce under sections 121 to 131, both 

inclusive, if the questions were asked or the documents were 

called for by the adverse party; nor shall the Judge ask any 

question which it would be improper for any other person to 

ask under section 148 or 149; nor shall he dispense with 

primary evidence of any document, except in the cases 

hereinbefore excepted. 

This principle is laid down in Himanshu Singh Sabharwal vs. 

State of M.P and others. The Apex Court observed in this case 

that if the fair trial is envisaged under the Code is not imparted 

to the parties and the court has reason to believe that the 

prosecuting agency is not acting in the requisite manner, the 

court can exercise its power to call in for the material witness 

and procure the relevant documents to subserve the cause of 

justice.  

Speedy Trial  
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According to Section 309 Cr.P.C, the court shall conduct 

enquiry or trial as expeditiously as possible. When examination 

of witnesses has once begun, the same shall be continued from 

day to day until all the witnesses in attendance have been 

examined and as far as possible it should be completed within a 

period of two months from the date of commencement of the 

trial.     

Open Court 

According to Section 327 of Cr.P.C, in general, the trial of a case 

shall be conducted in open court except in such cases where 

the offences U/S 376 and its sub-sections A to D. These cases 

shall be tried in camera.  

Legal Aid 

According to Article 21 of Constitution of India, the court is 

obliged to provide free legal aid to the accused especially to the 

accused under trial who is indigent or disabled from securing 

legal assistance whenever it is necessary. This principle is laid 

down in 1986 SCC 401 in Sukhdas vs Union Territory of 

Arunachal Pradesh. 

In the presence of the accused  

According to Section 273 of Cr.P.C, the evidence should be 

recorded in the presence of the accused or in the presence of 

his counsel where the presence of the accused is dispensed 

with. Recently, it is interpreted that the presence of the 

accused in video linkage is also amount to the physical 

presence of the accused.  

 

Defence Evidence 
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According to the Sections 243 and 247 of the Cr.P.C, the 

accused can produce witnesses in his defence in cases where 

the cases are filed by the police or on private complaint. He 

also can cross-examine the witnesses of prosecution as provide 

U/S 243 and 246.  

 

Translation 

According to Section 279, when any evidence is given in the 

language which is not understandable to the accused it shall be 

interpreted to him in the language of the accused in the open 

court.  

Double Jeopardy 

According to Section 300 of Cr.P.C, a person once convicted or 

acquitted cannot be tried for the same offence. This principle 

also is laid down in 1969 SCC 161 in State of Andhra Pradesh vs. 

Kokkirigadda Meerayya and another. 

Pronouncement of Judgment  

According to Section 353, the judgment must be pronounced in 

open court, read out the operative portion and substance of 

the judgment and it shall be explained to the accused.  

According to Section 354(1) Cr.P.C, the judgment must be 

reasoned. When the judgment is pronounced and the accused 

is sentenced to imprisonment, a free copy of judgment should 

be supplied to the accused. The judgment should be based on 

evidence, substantive by law and logic and not based on 

speculations or inferences. . Benefit of doubt shall be always 

given to the accused.  

 



 111 

The accused shall be tried before a competent, 

independent and impartial court. High probability is not enough 

to convict the accused. The accused has the right to remain 

silent. U/S 479 of Cr.P.C, a judge cannot try any case in which 

he has personal interest. The court should see that the accused 

is provided the opportunity to be defended by an advocate. In 

case, where the accused has not engaged an advocate, the 

state should provide free legal aid to him. The accused is 

entitled to copies of documents. 

Justi e i  I dia  ou ts is deli e ed as pe  the a i , Justi e 
ust ot o l  e do e, ut e see  to e do e .  

 

       N.RAJYALAKSHMI 

       SENIOR CIVIL JUDGE 

       BOBBILI  

 

 

 


