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1. A mature legal system endeavors to provide not merely a remedy for every 
right infringed, but also adequate remedy. It was in this process of quest for 
effective remedial action and for giving redressal to the aggrieved, the Specific 
Relief Act is emanated from the Equity courts. The Specific Relief Act grants 
several effective remedies to the suitor, when his rights are invaded by the 
defendant. Besides several remedies, granting of declaration is one of the remedy 
with respect to right as to any property or legal character of a person when his 
right or legal character is denied. Now, I am obliged to revisit Sec.34 of Specific 
Relief Act. 

 Sec.34 of Specific Relief Act in original avatar which is as follows: 

“Any person entitled to any legal character, or to any legal 
right as to any property, may institute a suit against any person 
denying or interested to deny, his right to such character or right and 
the court may in its discretion make there in a declaration that he is 
so entitled, and the plaintiff need not in any suit ask for any further 
relief.” 

 “Provided that the court make such declaration where the 
plaintiff, being able to seek further relief than mere declaration of 
title, omits to do so.” 

 A plain perusal of Sec.34 of Specif Relief Act makes it manifest that this 
provision is brought into the statue book with a avowed object to perpetuate and 
strengthen the testimony regarding the title of the plaintiff when a cloud is cast 
upon his title or legal character.  

 The courts are vested with plenary powers to entertain all suits of civil 
nature, except in suits of which cognizance is barred by any enactment for the 
time being in force. The ultimate and importance of the remedy of declaratory 
suits are manifest, for its object is to eradicate the cloud cast over the title or the 
legal character.  

 

2. The principle object of proviso appended to Sec.34 of Specif Relief Act. 

 The proviso to section 34 makes it abundantly clear that a suit for bare 
declaration is maintainable only when the plaintiff is not in a position to ask for 
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consequential relief. The main object of proviso is to prevent multiplicity of the 
suits by preventing a person from getting a mere declaration of right in one suit 
and then seeking the remedy, without which the declaration would be useless. In 
Life Insurance Corporation of India Vs. Iqbal Kaur, AIR 1984 J & K 1, the plaintiff 
had to recover from LIC, the amount of policy due on the death of her husband, 
which was Rs.20,000/-. The plaintiff sued for a declaration that she was the heir of 
the deceased policy-holder and for a mandatory injunction to compel the LIC to 
pay the amount to her. It was held by the Court that she should sue for recovery 
of Rs.20,000/- and pay a court fee thereon. It is an attempt to evade court fee on 
her behalf. Declaration of heir-ship is really not required. Plaintiff will get a decree 
on proof that she is the heir of the deceased policy holder.  

3. What is the cloud upon title? 

 A cloud upon title is a manifest defect in it and a duty is enjoined upon 
court to wipe out the cloud.  

4. Whether the granting of declaration is discretionary? 

 A declaratory decree may be granted or refused depending upon the 
circumstances of each case since the claim of such relief is not an absolute one, 
but only a discretionary one but such discretion cannot be exercised arbitrary but 
in accordance with the well established principle of law. A relief of declaration 
being a discretionary relief cannot be granted except in cases where substantial 
injury is established.  

 In one of the earliest case of Supreme General Films Exchange Ltd. v. His 
Highness Maharaja Sir Brijnath Singhji Deo of Maihar & Ors., 1975 AIR 1810, 
1976 SCR (1) 237 the scope of the provision was discussed and that whether the 
plaintiff has the legal character and right to claim the declaration under the 
Specific Relief Act. The court held that the provision gives a statutory recognition 
to such relief and subject it to limitation, however, it does not deem to exhaust 
every kind of declaratory relief falling outside the ambit of the provision. The 
circumstances under this section are a matter of discretion of the courts 
depending upon the facts and circumstances of the case.  

 The right to declaratory relief is recognized by Section 34 of the Specific 
Relief Act. The Privy Council in Sheoparsan Singh v. Ramnandan Singh 43 Ind App 
91 : (AIR 1916 PC 78) has stated that the section does not warrant every kind of 
declaration but only a declaration that the plaintiff is entitled to a legal character 
or to any right as to any property and it warrants this kind of relief only under 
certain special circumstances. In Robert Fischer v. Secretary of State, (1899) ILR 22 
Mad. 270 (C) it was held that Section 34 of the Specific Relief Act was not 
exhaustive. The Supreme Court in V. Ramaraghava Reddy v. K. Seshu Reddy, AIR 
1967 SC 436 has also held that Section 42 of the Specific Relief Act 1877 
corresponding to Section 34 of the present Act is not exhaustive and the courts 
can grant declaratory decrees independent of the Section. The jurisdiction of the 
Court in that regard was stated in Pyx Granite v. Ministry of Housing and Local 
Government (1958) 1 QB 554 and Lord Denning referred to the need for exercise 
of discretion by Court to grant a declaratory relief in the following words "If a 
substantial question exists which one person has a real interest to raise and other 
to oppose, then the Court has a discretion to resolve it by a declaration which it 
will exercise if there is good reason for so doing." 
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5. Legal Character:- 

 A man’s status or legal status or legal character is constituted by attributes, 
which the law attaches to him in his individual or personal capacity, the distinctive 
mark or dress as it were with which the law clothes him. Legal character means a 
position recognized by law. According to Holland the chief variety of status among 
natural persons may be referred to the following causes. 

 i) sex, ii) minority, iii) mental defect, iv) rank, v) caste, vi) official 

position, vii) civil death, viii) illegitimacy, ix) profession etc. 

 For example:-  

 ‘X’ is the husband of ‘Y’. “X” files a suit for declaration that a two year old 
boy allegedly born to the defendant-wife was not his son. An objection is taken 
that the suit was premature as no maintenance and rights in the estate of ‘X’ 
were being claimed against him and that the interest of minor should not be 
prejudiced by deciding a question which will arise in future. Can a declaration be 
granted to X? 

 In Jagat Ram v. Mst. Basanti AIR 1959 Punj 581, it was held that the suit by 
‘X’ for declaration that ‘Y’ was not his wife and ‘Z’ was not his biological son, was 
maintainable. 

 Meaning of any person denying or interested to deny: A mere suspicion or 
speculation regarding such denial cannot be made the basis of the suit. There has 
to be real hostility of interest and the defendant should have expressed his 
intention to deny the same either by some words or by conduct. 

 The words any person denying or interested to deny indicate the following.  

 Firstly:- these words talk about the denial of a legal right or legal character 
by the defendant to the plaintiff. 

 Secondly:- the purport of the words indicate that such denial can be a 
future denial. 

 AIR 1915 Mad 584:- As regards the meaning of "legal character" 
Ramakrishna Pattar v. K.P. Narayana Pattar, ILR 39 Mad 80: (AIR 1915 Mad 584), 
which is a judgment of a Division Bench of the Madras High Court. One of the 
contentions in that suit was that the plaintiff's suit to declare that he had 
contractual rights as against the first defendant did not fall under Section 42 of 
the Specific Relief Act 1877 because it was not a suit to declare a right to a legal 
character or a right to property. In respect of this contention, the following 
passage from the judgment appearing at p. 82 (of ILR): (at pp. 584-585 of AIR) was 
relied upon by Mr. Munshi, viz., "We take it that a man's "legal character" is the 
same thing as a man's status. "A man's status or "legal character" is constituted 
by the attributes which the law attaches to him in his individual and personal 
capacity, the distinctive mark or dress, as it were, with which the law clothes 
him apart from the attributes which may be said to belong to normal humanity 
in general".  

 According to Holland, the chief varieties of status among natural persons 
may be referred to the following causes:- (1) sex, (2) minority, (3) 'patria potestas' 
and 'manus', (4) coverture, (5) celibacy, (6) mental defect, (7) bodily defect, (8) 
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rank, caste and official position, (9) slavery, (10) profession, (11) civil death (12) 
illegitimacy, (13) heresy, (14) foreign nationality and (15) hostile nationality. We 
think that a declaration that a valid personal contract still subsists between the 
plaintiff and the first defendant is not a right declare a title to a legal character or 
a title to right to property". 

6. Whether a mere suit for declaration without any consequential relief is 
maintainable? 

 2013 O AIR (SCW) 2752 in between Union of India Vs Ibrahim Uddin. 

 The principal of law which could be culled out from the aforementioned 
judgment is that when the plaintiff is out of possession, suit for mere declaration 
is not maintainable, unless the recovery of possession is sought. 

 1997 (1) ALT 751 in between Chittoju Brahmmayya Vs Sarida Subha 

 Where the plaintiff merely files a suit for declaration of title without 
seeking the possession, it becomes a suit for mere declaration of title, such a suit 
is hit by proviso II Sec.34 of the Act and thus, the suit is not maintainable.   

 2010 (5) ALT 136 in between Pidikiti Venkatarathnam Vs. Dr. 
Ramanavarapu Sampath Kumar.  

 This judgment enunciates the principle that a suit for mere recovery of 
possession without seeking declaration of title when the cloud is cast on the title 
is not maintainable.  

 In Venkataraja & Ors. Vs. Vidyane Doureradjaperumal, 2004 1 CTC 581 the 
court has discussed the maintainability of declaratory suit without consequential 
relief. The court held that the purpose of the proviso to Section 34 is to avoid the 
multiplicity of the proceedings. A mere declaratory decree remains as non-
executable in most cases and since the plaintiff did not amend the pleadings 
despite the objections in the written statement; it also defeats the purpose of 
Order 2 Rule 2 and hence was not found maintainable. 

 1997 (1) ALT 751: where it was held that where plaintiff merely files a suit 
for declaration of title and possession and consequent injunction, without seeking 
relief of possession it becomes a suit for mere declaration of title on his failure to 
establish his possession such suit is require the proviso to section 34 of Specific 
Relief Act, therefore not maintainable. 

7. When there is no cloud over the title, the suit for possession is 
maintainable? 

 2014 (2) ALT 245 in between Garlapati Venkateswarlu and others Vs. Divvi 
Appalacharyulu.  

 This judgment adumbrates the principle that where the plaintiff has clear 
title supported by documents, if the defendant is in possession without any 
apparent title merely denies the plaintiff title, it does not amount into raising a 
cloud over the title of the plaintiff necessitating the plaintiff to seek declaration of 
title also besides seeking recovery of possession.  

8. Whether a suit for simplicitor for injunction is maintainable when there is 
a serious dispute with respect to the title? 
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 2019 SAR (Civil) 37 in between Jarkhaland housing board Vs Didarsingh. 

 In each and every case where the defendant disputes the title of the 
plaintiff, it is not necessary that in all those cases, plaintiff has to seek the relief of 
declaration. A suit for mere injunction does not lie when the defendant raises a 
genuine dispute with regard to title and when he raises a cloud over the title of 
the plaintiff, then necessarily in those circumstances, plaintiff can maintain a suit 
for bear declaration.  

 The Supreme Court in case of Anathula Sudhakar vs P. Buchi Reddy (Dead) 
By Lrs & Ors on 25 March, 2008 held in para 17 of judgment as under: Where a 
cloud is raised over plaintiff's title and he does not have possession, a suit for 
declaration and possession, with or without a consequential injunction, is the 
remedy. Where the plaintiff's title is not in dispute or under a cloud, but he is out 
of possession, he has to sue for possession with a consequential injunction. 
Where there is merely an interference with plaintiff's lawful possession or threat 
of dispossession, it is sufficient to sue for an injunction simpliciter. As a suit for 
injunction simpliciter is concerned only with possession, normally the issue of title 
will not be directly and substantially in issue. The prayer for injunction will be 
decided with reference to the finding on possession. But in cases where dejure 
possession has to be established on the basis of title to the property, as in the 
case of vacant sites, the issue of title may directly and substantially arise for 
consideration, as without a finding thereon, it will not be possible to decide the 
issue of possession. 

9. What is the period of limitation for seeking the relief of declaration? 

  

Description of suit Period of Limitation Time from which 

period begins to run 

56. To declare the forgery 

of an instrument issued or 

registered. 

Three years When the issue or 

registration becomes 

known to the plaintiff.  

 

57.To obtain a declaration 

that an alleged adoption is 

invalid, or never in fact, 

took place. 

Three years When the alleged, 

adoption becomes 

known to the plaintiff.  

58. To obtain any other 

declaration. 

Three years  When the right to sue 

first accrues 

 

10. Whether the incorporation of relief of declaration during the pendency of 
the proceedings relates back to the date of the filing of the suit? 

 AIR 2016 SC (Civil) 79 in between Vasantha Patil and others vs. Mohan 
heerachan sha and others.  

 To incorporate relief of declaration of title - Relate back to date of filing of 
suit - written statement in suit filed in 1985 - Amendment seeking declaration of 
title by plaintiff allowed in 1995 - Not challenged by defendants - plea by 
defendants that grant of amended relief was barred by limitation - Held, not 
tenable.  
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11. On whom the burden of proof lies? 

 It is the jurisprudential justification that the burden to prove the issue 
always lies on the asserter of the issue.  

 2008(1) SCJ 334; it was held that in a suit for declaration of title and 
injunction, if the plea of the defendant is that settlement patta had been wrongly 
issued for suit lands to the plaintiff vendors without proper enquiry and that the 
sale in favour of plaintiff was brought about by fraud, misrepresentation and 
undue influence. It was held that as the defendant denied the title of plaintiff to 
the suit property it is the bounden duty of the plaintiff to prove his case by placing 
acceptable evidence. 

12. When suit for declaration does not lie:- 

 A suit for declaration will not lie in the following cases: 

 1) for a declaration that the plaintiff did not infringe the defendant’s trade      
      mark. 

 2) for a declaration that during the lifetime of testator, the will is invalid. 

 3) no one can ask for a declaratory of a non-existent right as of succession 

 4) a suit by a student against a university for a declaration that he has 
passed  an examination. 

 

 The Court can exercise discretion to not to grant a declaratory decree in the 
following cases:- 

 a) Where the subject matter of the suit has got destroyed 

 b) Where a more comprehensive suit is already pending before the same 
court or before some other court 

 c) Where the plaintiff has acted in a malafide manner 

 d) If a suit has been filed with unreasonable delay, without giving any 
sufficient explanation then, the court can refuse to grant a decree of declaration, 
reason being that the plaintiff was not prompt about his rights. 

 e) If the court finds that all the interested persons have not been made 
party to the proceedings, the court can refuse the grant of a declaratory decree. 
The court can ask for addition or deletion of parties under Order 1 Rule 10 CPC. 

     * * * * *  

 I place it on my record my heartfelt gratitude to the Hon'ble High 

Court for giving me this opportunity.  

 

 

 

 



11 
 

 

 

EFFECT OF  CLAIM OF ADVERSE POSSESION IN DECLARATORY 

SUITS 

 

By  C. Madhubabu, 

Principal Junior Civil Judge, Parvathipuram. 
 

 

 Adverse possession is a doctrine under which a person in possession of land 

owned by someone else may acquire valid title to it, so long as certain common law 

requirements are met, and the adverse possessor is in possession for a sufficient period 

of time, as defined by a statute of limitations.  Adverse Possession is that form of 

possession or occupancy of land which is inconsistent with the title of any person to 

whom the land rightfully belongs and tends to extinguish that persons title, which 

provides that no person shall make an entry or distress, or bring an action to recover 

any land or rent, but within twelve years next after the time when the right first accrued 

and does away with the doctrine of adverse possession.  Adverse possession is 

commenced in wrong and is aimed against right. Plea of Adverse Possession is not a 

pure question of law but a blended one of fact and law.  

 While occupying does not confer ownership in normal course, the occupant can 

claim property title in case of an adverse possession. In such cases, it is presumed that 

the possession was permissible and started legally, unless proved otherwise. The 

essential requirement of possession under adverse possession is that the possession 

should not have been obtained by force or through unauthorized means. Possession of 

one co-sharer is possession of all co-sharers in law and it cannot be adverse to them, 

unless there is a denial of their right to their knowledge by the person in possession and 

exclusive and ouster following thereon for the statutory period.   

 Property ownership is certainly desired by all of us, but this coveted position 

comes with a lot of complexities. Though it is often believed that the law is tilted in 

favour of the ‘haves’, many legislation prevalent in our country prove otherwise. One 

such law is the Limitation Act. 

The Limitation Act 

 The Limitation Act, 1963, is a key piece of legislation, elaborating on adverse 

possession. The Act prescribes a period – 12 years for private properties and 30 years 

for government-owned ones – within which you have to stake claim on your property. 

Any delay may lead to disputes in the future. 

 The principle on which the Limitation Act is based is that ‘limitation extinguishes 

the remedy, but not the right’. This means that in case of an adverse possession, the 

original owner may have the title over the property but he loses the right to claim such 



12 
 

right through a court of law. 

  Article 65 is an independent Article applicable to all suits for possession of immovable 

property based on title i.e., proprietary title as distinct from possessory title. Article 64 governs 

suits for possession based on possessory right. 12 years from the date of dispossession is the 

starting point of limitation under Article 64. Article 65 as well as Article 64 shall be read with 

Section 27 which bears the heading – “Extinguishment of right to property”. It lays down: “At the 

determination of the period hereby limited to any person for instituting the suit for possession of 

any property, his right to such property shall be extinguished.” 

 That means, where a cause of action exists to file a suit for possession and if the suit is 

not filed within the period of limitation prescribed, then, not only the period of limitation comes to 

an end, but the right based on title or possession, as the case may be, will be extinguished. The 

section assists the person in possession to acquire prescriptive title by adverse possession. 

When the title to property of the previous owner is extinguished, it passes on to the possessor 

and the possessory right gets transformed into ownership. [Section 27] is an exception to the 

well accepted rule that limitation bars only the remedy and does not extinguish the title. It lays 

down a rule of substantive law by declaring that after the lapse of the period, the title ceases to 

exist and not merely the remedy. It means that since the person who had a right to possession 

has allowed his right to be extinguished by his inaction, he cannot recover the property from the 

person in adverse possession and as a necessary corollary thereto, the person in adverse 

possession is enabled to hold on to his possession as against the owner not in possession. 

 

The time period: 

 For this law to apply, the time period is calculated from the date the claimant is in 

possession of the property of the owner. The possession should be continuous, 

unbroken and uninterrupted for the entire duration. The claimant must have the sole 

possession of the property. However, the limitation period does not include the one 

during which there is pending litigation between the owner and the claimant. However, 

there are also certain exceptions to this rule. If the owner of the property is a minor, or of 

unsound mind, or serving in the armed forces, the property occupant cannot claim 

adverse possession. 

 Some essential requirements to be proved for claiming under adverse 

possession are: 

Hostile possession: The intention of the possessor of the property must be to 

acquire rights through means of adverse possession. These rights are acquired 

at the expense of the rights of the original owner. There must be an express or 

implied denial of the owner’s title by the possessor. Constructing a boundary wall 

around the property can be means of asserting this possession. 

Public knowledge:The public at large must be aware about the possession of 

the claimant. This condition is put in place so that the actual owner has adequate 

means to know that someone is in possession of his property and gets 
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reasonable time to act. However, one is not bound to inform the original owner 

about it. 

Actual possession:There must be actual possession throughout the period of 

limitation. Physical acts like harvesting crops, repairing the building, planting 

trees, erection of shed, etc, could be means through which actual possession can 

be determined. The possessor could not claim possession over the property 

without being physically possessing it. 

Continuity: The possessor must be in peaceful, unbroken, uninterrupted and 

continuous possession of the property. Any break in the possession will 

extinguish his rights. 

Exclusivity: The possessor must be in sole possession of the property. The 

possession cannot be shared by different entities or persons for the claimed time 

duration.  

 It is well settled law that before a party can succeed in establishing title on the 

basis of adverse possession, a plea to that effect must be specifically raised. It is 

observed by Hon'ble Apex court that, “ It would be imperative that one who claims 

possession must give all such details as enumerated hereunder. They are only 

illustrative and not exhaustive. 

a) who is or are the owner or owners of the property; 

b) title of the property; 

c) who is in possession of the title documents 

d) identity of the claimant or claimants to possession; 

e) the date of entry into possession; 

f) how he came into possession - whether he purchased the property or inherited or got 

the same in gift or by any other method; 

g) in case he purchased the property, what is the consideration; if he has taken it on 

rent, how much is the rent, license fee or lease amount; 

h) if taken on rent, license fee or lease - then insist on rent deed, license deed or lease 

deed; 

i) who are the persons in possession/occupation or otherwise living with him, in what 

capacity; as family members, friends or servants etc.; 

j) subsequent conduct, i.e., any event which might have extinguished his entitlement to 

possession or caused shift therein; and 

k) basis of his claim that not to deliver possession but continue in possession.” 

 Mere long possession of defendant for a period of more than 12 years without 

intention to possess the suit land adversely to the title of the plaintiff and to latter's 

knowledge cannot result in acquisition of title by the defendant to the encroached suit 
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land. A possession is adverse only if in fact one holds possession by denying title of the 

lessor or by showing hostility by act or words or in cases of trespassers as the case 

may be as against lessor or other owner of the property in question. 

The cases 

 There have been landmark judgments on adverse possession. 

 The case of Karnataka Board of Wakf Vs. Government of India & ors ((2004) 10 

SCC 779) clarified the features of adverse possession. It states that the onus is on the 

claimant to establish the necessary facts and evidence to claim property title. 

 A person claiming adverse possession has to show the following before the court: 

1.The date of possession 

2.The nature of the possession 

3.The possession was known to public 

4.The duration of the possession 

          5.The continuity of the possession 

The legal position and principles governing adverse possession. 

 As observed by the Supreme Court of India in the case of Karnataka Board of Wakf Vs. 

Government of India & ors ((2004) 10 SCC 779), in the eye of law, an owner would be deemed 

to be in possession of a property so long as there is no intrusion. Non-use of the property by the 

owner even for a long time won’t affect his title. But the position will be altered when another 

person takes possession of the property and asserts rights over it and the person having title 

omits or neglects to take legal action against such person for years together( emphasis 

supplied).  

 “The process of acquisition of title by adverse possession springs into action essentially 

by default or inaction of the owner” as held in Amrendra Pratap Singh vs. Tej Bahadur Prajapati 

((2004) 10 SCC 65). 

  The essential requisites to establish adverse possession are that the possession of the 

adverse possessor must be neither by force nor by stealth nor under the license of the owner. It 

must be adequate in continuity, in publicity and in extent to show that the possession is adverse 

to the paper owner. 

 In Annasaheb vs B.B.Patil AIR 1995 SC 895 Hon'ble court held that- 

“Adverse possession means a hostile possession which is expressly or impliedly in denial of title 

of the true owner. Under Article 65 of the Limitation Act, burden is on the defendants to prove 

affirmatively. A person who bases his title on adverse possession must show by clear and 

unequivocal evidence i.e. possession was hostile to the real owner and amounted to a denial of 

his title to the property claimed. In deciding whether the acts, alleged by a person, constitute 

adverse possession, regard must be had to the animus of the person doing those acts which 

must be ascertained from the facts and circumstances of each case. The person who bases his 

title on adverse possession, therefore, must show by clear and unequivocal evidence i.e. 

possession was hostile to the real owner and amounted to a denial of his title to the property 

claimed.”  
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 In T. Anjanappa & others Vs Somalingappa & another (2006)7 SCC 570 Hon’ble court 

held that - 

“It is well recognized proposition in law that mere possession however long does not necessarily 

means that it is adverse to the true owner. 

Obviously, the requirements of proving adverse possession have not been established. If the 

defendants are not sure who is the true owner the question of their being in hostile possession 

and the question of denying title of the true owner do not arise.” 

 In Chatti Konati Rao and other’s vs Palle Venkata Subba Rao (2010) 14 SCC 316 

Hon’ble court in para 14 of the judgment held that- 

“The plaintiff is bound to prove his title as also possession within twelve years and once the 

plaintiff proves his title, the burden shifts on the defendant to establish that he has perfected his 

title by adverse possession. Claim by adverse possession has two basic elements i.e. the 

possession of the defendant should be adverse to the plaintiff and the defendant must continue 

to remain in possession for a period of twelve years thereafter.” 

 In the State of Haryana vs Mukesh Kumar & others case in 2010, the Supreme 

Court decided in favour of the actual owner of the property and said that the law of 

adverse possession was archaic and should be seriously looked into. It added that in 

adverse possession, a trespasser who is actually guilty was able to gain legal title over 

the property. The court found the legal system rewarding an illegal act baffling. 

 The Supreme Court in P. T. Munichikkanna Reddy vs. Revamma  wherein it was 

held that adverse possession is a right which comes into play not just because 

someone loses his right to reclaim the property out of continuous and willful neglect but 

also on account of possessor’s positive intent to dispossess. Therefore it is important to 

take into account before stripping somebody of his lawful title, whether there is an 

adverse possessor worthy and exhibiting more urgent and genuine desire to dispossess 

and step into the shoes of the paper-owner of the property. This test forms the basis of 

decision in the instant case.  

INCIDENTS IN RESPECT OF ADVERSE POSSESSION/ NO ADVERSE 

POSSESSION:- 

Permissive possession is not adverse till the defendant asserts an adverse possession:- 

Permissive possession is not adverse till the defendant acertain adverse possession 

(AIR 1954 SC 758, Sheodhari Rai & Others Versus Suraj Prasad Singh & Others). 

 Symbolical delivery of possession whether legal or otherwise would interrupt the 

adverse possession where the person is setting up adverse possession in a party to the 

execution proceedings and time under Argticle 65 commences from that interruption. 

(AIR 1966 SC 470, M.V.S. Manikayala Rao Versus M. Narasimhaswami & Others) 

 Mere possession even of a trespasser will not constitute adverse possession unless 

accompanied by open assertion of hostile title. Where a suit is filed within the period of 

12 years from the point of time since the defendant claimed adverse possession, the 
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claim of 

adverse possession cannot be supported. 

NO ADVERSE POSSESSION AFTER INSTITUTION OF SUIT:- 

 For Constituting the adverse possession, the defendant must be in possession of 

the property adversely. Once the suit for possession is institute against the defendant in 

possession, his adverse possession is not continued thereafter. 

TITLE BY ADVERSE POSSESSION CANNOT BE OBTAINED IN CASE OF INAM 

LANDS, WATAN LAND AND DEBUTTER:- 

 In Madhavrao Waman Sundalgekar & Ors. Vs. Raghunath Venkatesh 

Deshpande & Ors. A.I.R. 1923 Privy Council 205. Their Lordships of the privy council 

dealt with a case of Watan lands and observed that it is somewhat difficult to see how a 

stranger to a Watan can acquire a title by adverse possession for 12 years of lands, the 

alienation of which is, in the interests of the State, Prohibited. Title by adverse 

possession on Inam lands, Watan Lands and Debutter, was incapable of acquisition. 

DEFENCE OF ADVERSE POSSESSION IS NOT AVAILABLE TO OTHERS IN THE 

CASES OF LAND BELONGING TO TRIBAL:- 

 Acquisition of title in favour of a non-tribal by invoking the Doctrine of Adverse 

possession over the immovable property belonging to tribal, is prohibited by law and 

cannot be countenanced by the court. A tribal may acquire title by adverse possession 

over the immovable property of another tribal by reference to Para 7-D of the 

Regulations read with Article 65 and Section 27 of the Limitation Act, 1963, but a non-

tribal can neither prescribe nor acquire title by adverse possession over the property 

belonging to a tribal as the same is specifically prohibited by a special law promulgated 

by the State legislature or the Governor in exercise of the power conferred in that regard 

by the Constitution of India. A general law cannot defeat the provisions of a special law 

to the extent to which they are in conflict; else an effort has to be made at reconciling 

the two provisions by homogenous reading. [ Amrendra Pratap Singh Vs Tej Bahadur 

Prajapati & Ors AIR 2004 SC 3782]. 

 IT IS NOT NECESSARY THAT THE POSSESSION MUST BE SO EFFECTIVE SO AS 

TO BRING IT TO THE SPECIFIC KNOWLEDGE OF THE OWNER:- 

It was clarified by a three Judge Bench of the Supreme Court in Kshitish Chandra Bose 

Vs. Commissioner of Ranchi, AIR 19815 SC 707. “All that the law requires is that the 

possession must be open and without any attempt at concealment. It is not necessary 

that the possession must be so effective so as to bring it to the specific knowledge of 

the owner. Such a requirement may be insisted on where an ouster of title is pleaded, 

but that is not the case here”. It thus clear, that if possession is open and exclusive and 

in assertion of one’s own right. The fact that the possessor did not know who the real 

owner was will not make his possession any the less adverse. There are certain 

passing observations in some judgments of the Hon’ble Supreme Court [like  appeal 
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(civil) 7062 of 

2000, DATE OF JUDGMENT: 24-04-2007 & The State Bank of Travancore Vs. 

Aravindan Kunju Panicker and Ors. on 19 March, 1971, AIR 1971 SC 996; (1972) 4 

SCC 274] rendered by a bench of Hon’ble two judges that the plea of adverse 

possession is not available if the adverse possessory does not know. Who the true 

owner is; but, the law declared by the larger Bench decisions of the Hon’ble Supreme 

Court obviously prevails. 

PLEA OF ADVERSE CONTINUATION OF POSSESSION THE OF POSSESSION AN 

OCCUPANT AGAINST IN PRIOR ADVERSE POSSESSION:- 

The doctrine of “tracking” permits an adverse possessor to add his period of possession 

to that of a prior adverse possessor in order to establish a continuous possession of the 

statutory period. If the adverse possession of an occupant is a continuation of the 

possession of a prior adverse possessor claiming title, and such occupant claims title 

from such prior possessor, then the posse. A suit for declaration by a person 

claiming ownership of immovable property by way of adverse possession is not 

maintainable. [Bhim Singh & others Vs. Zile Singh & others AIR 2006 P & H 195 ] 

Conclusion:  The question may be legitimately asked as to why those who grab the 

land overnight by force or otherwise without semblance of bona fides and 

without color of title should be allowed to get title by adverse possession? Why 

should land theft or grabbing be made the basis for deriving title by reason of 

open, hostile enjoyment for a long period? Should not the conduct of occupier of 

land be taken into account? Further, what about those owners of property who 

may not be physically available to evince an intention towards disrupting hostile 

possession. These questions do arise. In the ultimate analysis, there is perhaps a 

need to strike a fair balance between competing considerations in the process of 

considering the changes in law if any. 

 A representation has been made to the Central Government by Pravasi 

Properties Protection  Council (PROP), Sion, Mumbai stating inter-alia that 

adverse possession has become a handy tool to the relatives and neighbours to 

occupy the NRI’s properties with the aid of village officers who are instrumental in 

effecting changes in land records. They suggest the abolition of law of adverse 

possession and to check the menace of trespassers. It is not specifically indicated 

as to how such problems of NRIs could be adequately taken care of by abolishing 

adverse possession. However, the need to devise some special measures for  

protection/restoration of properties owned by NRIs deserve due consideration. 

 On the basis of informations received from the High Courts in U.P., 

Mahrashtra, Delhi, Gujarat, Assam and other NE States, Kerala, Madhya Pradesh, 

Odisha, Bihar and Rajasthan, there are about 52430 cases in which the plea of 
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adverse possession has been raised in the suits before the trial courts pending at 

the end of the year 2010. Information has not been received from other High 

Courts. However, it can be estimated that only in about 80,000 cases, the plea of 

adverse possession has been raised in the pending matters. In the course of 

interaction with the judicial officers and lawyers in some places, it has come to 

light that the plea of adverse possession though raised is quite often not pursued 

and hardly any evidence is adduced thereon. 
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PERPETUAL INJUNCTION – WHEN GRANTED AND WHEN REFUSED  

Paper Submitted By:  

G. Spandana  

 Junior Civil Judge,  

Chepurupalli.  

 

(1) ROMAN MAXIM Says: “Where there is a wrong, there is a remedy”. 

 Under Roman Law, such injunctions were known as INTERDICTS. Interdicts were 

orders issued to parties to do or not to do certain acts.  

 As in the present Law of injunctions these interdicts were issued in all types of cases 

where rights of people were concerned. In matters of personal liberty, protection of personal 

property, sacred places, nuisance etc. These orders were not only preventive but also mandatory 

in nature.  

 Thus, not only orders could be passed to maintain status-quo ante but also to restore 

possession if disturbed illegally.  

 Roman Law was adopted by English Courts and came to be known as common law. The 

jurisdiction was exercised in the equity jurisdiction of court of chancery. By and by this 

jurisdiction was extended to other Courts also in matters relating to Railways and Merchandise 

Marks etc.  

 In India, the jurisdiction is not general in terms. It is confined to the provisions in order 

XXXIX of the code of Civil procedure, Specific Relief Act, Merchandise Marks Act, Companies 

Act and Easements Act etc.  

(2) Sections 37, 38, 41 and 42 of Specific Relief Act deal with Injunctions: 

 Sec.37(1) deals with temporary injunctions and says they are regulated by the C.P.C. i.e. 

order 39 C.P.C. Sec.37(2) deals with perpetual injunctions and says that a perpetual injunction 

can be granted by a decree after hearing the merits of the suit and it can be to perpetually restrain 

the defendant from the assertion of a right or from committing any act which would be contrary 

to the right of the plaintiff.  

 Section 38 says subject to the other provisions i.e. Sections 41 and 42 and Section 40 a 

perpetual injunction can be granted to the plaintiff to prevent the breach of an obligation (either 

express or implied) existing on his favour.  

 Sec.38(2) says that when the obligation existing in favour of the plaintiff arises from a 

contract the court shall be guided by the principles and rules relating to specific performance of 

contracts contained in chapter II of the Specific Relief Act. Thus while entertaining suit for 

injunctions in respect of disputes arising out of contracts the court must be thorough with the 

provisions dealing with specific performance of contracts.  

 Sec.38(3) lays down the conditions or salutations in which a perpetual injunction can be 

granted when the defendant invades or threatens to invade the plaintiff’s right to or enjoyment of 

his property. It says such an injunction can be granted where compensation in money would not 

afford adequate relief or there is no standard for ascertaining the damage or where the injunction 

is necessary to prevent multiplicity of proceedings or where the defendant is trustee of the 

property of the plaintiff.  
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 Sec.41 stipulates the cases where the court should not be granted an injunction and it 

mentions ten such cases and a court should keep in mind this section while entertaining suits for 

injunctions.  

 Sec.42 speaks of negative agreement.  

(3) Definition of Injunction: 

 “An Injunction is a specific order of the Court forbidding the commencement of a wrong 

threatened or the continuation of a wrongful cause of action begun or in some cases commanding 

restitution of the former state of things.  

Dear friends,  

Injunctions Act in PERSONAM:  

 It does not run with the property.  

 Example: ‘A’ the plaintiff, secures an injunction against ‘B’ forbidding him to erect a 

wall. ‘A’ sells the property to ‘C’. The sale does not carry the injunction with the property.  

Against whom injunction is issued:  

 Individual, public bodies or even state.  

(4) Grant of Injunction is a judicial Process: 

 Grant of injunction is a judicial Process by which the parties are required to do or refrain 

from doing. 

The conditions for granting injunctions are:  

 a) That there is a serious disputed question to be tried;  

 b) The interference of the court is called for to protect the party from the passage of 

injury would be caused. Non-interference by the court will cause serious material injury; and  

c) A comparative hardship or mischief or inconvenience is more likely to occur in with holding 

the injunction. 

 Temporary Injunctions are such as are to continue until a specific time or until the further 

order of the court. They may be granted at any stage of the suit, and are regulated by the code of 

CPC under order 39 Rules 1 and 2. Since presentation of this paper relates to perpetual 

injunction, I am not going to go in deep touching temporary Injunctions.  

(5)  Perpetual Injunction 

 Section 37(2) lays down that a permanent injunction can be granted only by a decree at 

the hearing and up on merits of the suit. In other words for obtaining permanent injunction, a 

regular suit is required to be filed in which the right claimed by the plaintiff is examined on 

merits and finally the injunction is granted by means of the decree.  

 A permanent injunction therefore finally decides the rights of the parties where as 

temporary injunction does not do so. A permanent injunction forbids the defendant from 

asserting a right or commanding an act which would be contrary to the right of the plaintiff.  

(6)  Perpetual Injunction when granted: 

 1. Granted to plaintiff to prevent the breach of an obligation existing in his favour, 

whether expressly or by implication; 

 2. When the obligation arises from contract, the court shall be guided by specific 

performance of contract. 
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 3. When the defendant invades or threatens to invade the plaintiff right to, or enjoyment 

of property, the court may grant a perpetual injunction in the following cases namely: 

  a) Where the defendant is trustee of the property for plaintiff.  

  b) Where there exists no standard for ascertaining actual damage caused, or likely 

to be caused by invasion.  

  c) Where the invasion is such that compensation in money would not afford 

adequate relief. 

 d) Where the injunction is necessary to prevent multiplicity of judicial proceedings. 

(7)  Plaintiff must come with clean hands: 

 It has to be remembered that a suit for injunction as an equitable remedy and the primary 

requirement for the grant of an equitable remedy is that the person who claims the remedy must 

come before the court with clean hands. He must show equity and he must show his entitlement 

under the equity to the relief he has sought. Fairness and good faith are the two important things 

required for obtaining any equitable relief.  

 If the plaintiff in his conduct with the person against whom the relief is sought has acted 

in an unfair or inequitable manner he would not be entitled to the injunction. In a case, on facts 

proved, the plaintiff dealing is not fare; it is inequitable and so, an equitable remedy under the 

Specific Relief Act should be denied to such a person.  

 Injunction is a discretionary remedy. “ He who comes for equity must come with clean 

hands”. The plaintiff must show that his past record in the transaction is clean.  

(8)  An Injunction cannot be granted as per Sec 41 of S.R.Act, in the following cases: 

 a. to restrain any person from Prosecuting a judicial proceedings pending at the institution 

of the suit in which the injunction is sought, unless such restraint is necessary to prevent a 

multiplicity of proceedings;  

 b. to restrain any person from instituting or prosecuting any proceedings in a court not 

subordinate to that from which the injunction is sought;  

 c. to restrain any person from applying to any legislative body; 

 d. to restrain any person from instituting or prosecuting any proceeding in a criminal 

matter; 

 e. to prevent the breach of a contract the performance of which would not be specifically 

enforced;  

 f. to prevent, on the ground of nuisance an act of which it is not reasonably clear that it 

will be a nuisance.  

 g. to prevent a continuing breach in which the plaintiff has acquiesced;   

 h. when equally efficacious relief can certainly be obtained by any other usual mode of 

proceeding except in case of breach of trust;  

 i. when the conduct of the plaintiff or his agents has been such as to disentitle him to the 

assistance of the court; 

 j. when the plaintiff has no personal interest in the matter.  

Actual possession to be seen for injunction – suits for injunction are merely concerned with the 

fact of possession, and not with the nature or the character of the possession or the capacity of 

the possessor. If the plaintiff is found to be in possession, no matter whether in his capacity as a 



22 
 

tenant or not, he is entitled to the injunction. If he is not in possession, he is not entitled to the 

injunction and it is unnecessary to consider whether the defendant is in possession.  

No injunction where alternative remedy is available – Injunction is an equitable relief and 

granting it is based on well known equitable principles. The court has to consider in each case 

not merely whether the plaintiff’s legal right has been infringed but also whether under all the 

circumstances of the case, he ought to be granted an injunction as the proper and appropriate 

remedy for such infringement. It is a general rule that an injunction will not be granted for any 

purpose where the statute provides a particular remedy for the infringement of a right of 

property. At the same time jurisdiction of the court to protect the right by injunction is not 

excluded unless the statute so provides.  

(9)  Great Jurist Banerjee in Tagore Lectures in the year 1906 said: 

 “Since an obligation includes every duty enforceable by law this form of specific relief, it 

would appear, is applicable to all cases where one person can enforce a duty against another, or 

to use the correlative term, where one person is vested with a right which empowers him to 

constrain the other to adopt a particular line of conduct, or to do or abstain from doing a 

particular act. This right may or may not arise out of a contract, and the remedy of injunction, by 

which preventive relief is granted by a court, may be held to be available through out the whole 

range of the law, but the jurisdiction is carefully defined in Part III, Specific Relief Act, and to 

some extent circumscribed. It still remains, however, a vast and expansive jurisdiction, and 

forcibly illustrates the power of equity, in-spite of the fetters of codification, to march with the 

times and adjust the beneficial remedies to attend social conditions and the progressive needs of 

humanity.” 

(10) Types of injunctions: 

(a)  Prohibitory and mandatory injunctions:  

 A prohibitory order is one which operates in restraining a party from doing an act which 

if done will result in irreparable injury to the other side in other words the gist of a prohibitory 

order lies in preventing a man from doing what he has already begun to do or intends to do. A “ 

Mandatory injunction” is one which commands the defendant to do some positive act.  

(b)  Perpetual or interlocutory injunctions:  

 An injunction granted upon the final trial is called a perpetual injunction. Interlocutory 

injunction means injunction pendente lite.  

(c)  Common and special injunctions: 

 Common injunction issued secondarily and in aid of another equity, the object being to 

restrain further proceedings in an action at law to enable defendant therein to assert an equity, 

which he could not assert in a court of law. A special injunction was founded, not on the equity 

existing in the controversy at law between the parties, but on something collateral to it, as for 

instance, the necessity of protecting. The property in dispute pending the litigation, and was 

granted only on sepcial application, on good cause shown by affidavit, and on special grounds 

arising out of the circumstances of the case, and operated according to the terms of order 

granting it.  

(d)  Cross-injunctions: 

Where one person obtains a injunction restraining another from interference with or disposition 

of certain property and the person thus enjoined appears to be equally entitled to the possession 

of this property, he may, on application, obtained like injunction against the other party without 

any proof of insolvency or other special cause for depriving him of control.  
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(e)  Quiatiment injunction:  

 The words “ quiatiment ” means simply “ since he hears”. If an applicant seeks an 

injunction before the act of the defendant has occurred which is alleged to involve an 

interference with his rights, then he is said to seek a quiatiment injunction.  

(f)  Restraining order:  

 An order in the nature of an injunction a restraining order is an order granted to maintain 

the subject of controversy in status quo until the hearing of an application for a temporary 

injunction.  

(11)  Important Decisions: 

(a) Grant of Injunction – Requirements are discussed in 2019(2) ALT 7 (SC) (D.B).  

Between:  Balkrishna Dattatraya Galande Vs Balkrishna Rambharose Gupta   and 

another  

 

Held:  Grant of permanent injunction results in restraining the defendants 

 legitimate right to use the property as his own property. Under Sec.38 of the Specific 

Relief Act, an injunction restraining the defendant from disturbing possession may not be 

granted in favour of plaintiff unless he proves that he was in actual possession of the suit 

property on the date of filing of the suit.  

(b)  Recovery of possession and permanent injunction 2018(4) ALT 631 (D.B): 

Between: Mrs. Noorunnisa Begum Vs Rajkumar Chand and others  

Held: The moment we have found that the plaintiff is entitled to a decree for declaration and 

recovery of possession, the defendants will not be entitled to a decree of permanent injunction. A 

decree of recovery of possession in favour of the plaintiff cannot go hand in hand with a decree 

of permanent injunction in favour of the defendants.  

(c)  A mere suit for injunction simplicitory lies, without a prayer for declaration and the 

question of title may also be incidentally gone into, in deciding whether an injunction can 

be given or not. 

The land mark decisions on this aspect are:  

(1) Veerappa Vs Arunachalam AIR 1936 Mad 200 

(2) Swaminadhan Vs Narayanaswami AIR 1936 Mad 969 

(3) Ponnuswami Vs Sinnana AIR 1956 Mad 52 

(4) Konddaiah Vs Ramana Reddy AIR 1971 AP 142 

(5) C.P.Appalaswamy Vs C.Appalanaidu and others 1996(2) ALT 389 

(6) P.Butchi Reddy Vs Anathula Sudhakar AIR 1999 AP 188 13 13 

(d)  Decree for permanent injunction can be executed against legal representatives of 

judgment – debtor: 

Prabhakara Adiga Vs Gowri and others AIR 2017 SC 1061 (D.B)  

Held:  

 It is crystal clear from a perusal of section 50(2) CPC that a decree for permanent 

injunction can be executed against the judgment debtor or his legal representatives. In (1995) 

supp 3 SCC 69, this court has laid down that legal representatives of decree holder can execute 
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decree for permanent injunction relating to property or right which is heritable and partible. 

When such is the situation, it would be open to decree holder to execute decree against successor 

of interest of judgment debtor also.  

 Normally personal action dies with person but this principle has application to limited 

kinds of causes of actions. In AIR 1967 SC 1124, Supreme court while considering the question 

whether the decree for account can be passed against the estates, also considered the maxim 

“adio personalis moritur cum persona” and observed that the postulation that personal action 

dies with the person, has a limited application. It operates in a limited class or actions such as 

actions for damages, assault or other personal injuries not causing the death of the party and in 

other actions where after the death of the party the relief granted could not be enjoyed or 

granting it would be nugatory.  

(e) What is Anti-suit Injunction:  

 Section 41(b) – It is a judicial order restraining one party from prosecuting a case in 

another court outside its jurisdiction, including a foreign court. Principles governing grant of 

injunction are common to that of granting anti-suit injunction. Cases of injunction are basically 

governed by doctrine of equity. It should be granted sparingly and not as a matter of routine.  

As held in: Dinesh Singh Thakur Vs Sonal Thakur 2018 (4) ALD 117 (SC) (D.B)  

(12)  Distinction between injunction and stay: 

 An injunction order is usually passed against a party which a stay order is addressed to 

the court. As the stay order is addressed to the court, as soon as the court has knowledge of it, it 

must stay its hand; if it does not do so, it acts illegally. Therefore in the case of a stay order as 

opposed to an order of injunction, as soon as the court has knowledge of it, it must stay its hand 

and further proceedings are illegal; but so long as the court has no knowledge of the stay order it 

does not lose the jurisdiction to deal with the execution which it has under the code of Civil 

procedure.  

(13)  Conclusion: 

 The power which the court possesses of granting injunctions whether interlocutory or 

perpetual, should be very cautiously exercised, and only upon clear and satisfactory grounds, 

otherwise it may work greatest injustice. A suit for an injunction is an appeal to the extraordinary 

power of the court, and the plaintiff is bound to make out a case showing a clear necessity for its 

exercise, it being the duty of the court rather to protect acknowledged rights than to establish 

new doubtful cases. 
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  PRINCIPLES  OF  MANDATORY  INJUNCTION 

 

        By 

        P.Nageswara Rao  

        Principal Junior Civil Judge, 

        Bobbili  

 

 

 

INTRODUCTION: 

Specific Relief Act, 1963 is an act to provide specific Relief in deserving cases. In Civil 

Law, legal remedies are for enforcing primary rights or for enforcing secondary rights. 

When there is a breach of contract, if the court orders specific performance in favor of 

innocent party, this is in nature of enforcement of a primary rights. If court orders for 

payment of compensation against damage this is enforcement of secondary rights of 

parties.  

The Specific Relief Act, 1963 is to protect and enforce primary rights of parties.   

Following types of Injunctions are granted by the Court: 

1. Temporary and Permanent Injunctions (Sections 36 & 37) 

2. Perpetual Injunctions (Section 38) 

3. Mandatory Injunctions (section 39) 

4. Damages in lieu of or in addition to Injunction( Section 40) 

5. Injunction to perform a negative covenant( section 42) 

 

Mandatory Injunction: 

Injunction is an equitable relief and it is a settled law that equity acts in personam, 

therefore, injunction is a personal matter. The purpose of mandatory injunction is to 

restore a wrongful state of things to their former rightful order. Principal difference 

between prohibitory injunction and mandatory injunction is that, in the former the 

defendant is prohibited from doing a particular thing in a particular manner, whereas, in 

the latter, the defendant is directed to do a particular thing and if he fails to do as directed, 



26 
 

the court gets it done through its officers.  The relief of interlocutory mandatory 

injunctions are granted generally to preserve/restore the status quo of the last non-

contested status which preceded the pending controversy until the final hearing when full 

relief may be granted or to compel the undoing of those acts that have been illegally done 

or the restoration of that which was wrongfully taken from the party complaining. 

Since the granting of interlocutory mandatory injunction to a party who fails to 

establish his right at the trial may cause great injustice or irreparable harm to the party 

against whom it was granted or irreparable harm to the party against whom it was granted 

or alternatively not granting of it to a party who succeeds or would succeed may equally 

cause great injustice or irreparable harm, courts have evolved the following principles of 

caution that require to be met before an interlocutory mandatory injunction may be 

granted- 

i.   The plaintiff praying for grant of interlocutory mandatory injunction must 

have a strong case for trial. That is, the standard should be higher than that of a 

prima facie case that is often required for grant of prohibitory injunction. 

ii. The grant of interlocutory mandatory injunction is necessary to prevent 

irreparable or serious injury which normally cannot be compensated in terms 

of money. 

Iii. The balance of convenience is in favour of the one seeking grant of relief of 

interlocutory mandatory injunction. 

Though the above principles are neither exhaustive nor complete or absolute rules, and 

there may be exceptional circumstances needing action, applying them as prerequisite for 

the grant or refusal of such injunctions would be a sound exercise of judicial discretion. 

Section 39 of the Specific Relief Act, 1963 does not define but categorically deals with 

grant of mandatory injunction. Two elements have to be taken into consideration to 

determine the grant of mandatory injunction, these are:  

a) What acts are necessary in order to prevent a breach of the obligation; and,  

(b) The requisite acts must be such as the court is capable of enforcing. 

Mandatory injunction is not to be granted:  



27 
 

(a) Where compensation in terms of money would be an adequate relief to the plaintiff; 

(b) Where balance of convenience is in favour of the defendant;  

(c) Where plaintiff has shown acquiescence in the acts of the defendant;  

(d) To create a new state of things, but rather to restore status quo. 

In the case ofDorab Cawasji Warden vs Coomi Sorab Warden & Ors, (1990) 2 SCC 

117 , the Hon’ble Supreme Court of India held that, for grant of interim mandatory 

injunction, the following test must be complied with:  

(a) The plaintiff has to demonstrate a strong case for trial, that is, it should be of a 

standard higher than that of a prima facie case; (b) The plaintiff has to lay-bare that the 

grant of mandatory injunction is necessary to prevent irreparable loss or serious injury, 

which cannot be compensated in terms of money; and, 

(c) The balance of convenience is in favour of the plaintiff as against the defendant. 

The Hon'ble SC Court further observed in the above case that “ Being essentially an 

equitable relief, the grant or refusal of an interlocutory mandatory injunction shall 

ultimately rest in the sound judicial discretion of the court to be exercised in the light of 

the facts and circumstances in each case…”. 

Jurisprudence behind the Grant of Interlocutory Mandatory Injunction: 

A mandatory injunction can be granted on an interlocutory application as well as at the 

hearing of the lis, but, in the absence of special circumstances, it will not normally be 

granted. However, if the case is clear and one which the court thinks ought to be decided 

at once, or if the act done is a simple and summary one which can be easily remedied, or 

if the defendant attempts to steal a march on the plaintiff, such as where, on receipt of 

notice that an injunction is about to be applied for, the defendant hurries on the work in 

respect of which complaint is made so that when he receives notice of an interim 

injunction it is completed, a mandatory injunction will be granted on an interlocutory 

application. 

In the matter ofSamir Narain Bhojwani V/s Aurora Properties & Investments & Anr, 

(Civil Appeal No. 7079 of 2018, Supreme Court of India, Date of Decision: 

21.08.2018), it was held that, it is well established that an interim mandatory injunction is 
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not a remedy that is easily granted. It is an order that is passed only in circumstances 

which are clear and the prima facie material clearly justify a finding that the status quo 

has been altered by one of the parties to the litigation and the interest of justice demands 

that the status qua ante be restored by way of an interim mandatory injunction. 

Mandatory injunctions are sometimes availed of as reliefs in the nature of ‘quia timet’, 

that is, in a proper case, mandatory injunction may be granted when there is a threat of 

infraction of the plaintiff’s right before the infraction has actually occurred. 

Principles governing Mandatory Injunction: 

Mandatory injunction is an order requiring the defendant to do some positive act for the 

purpose of putting an end to a wrongful state of things created by him, or otherwise in 

fulfillment of his legal obligation. 

Essentials: 

Two conditions must be fulfilled for a mandatory injunction can be granted. 

1. There must be an obligation on the part of defendant to perform certain acts the breach 

of which obligation, must be alleged by the plaintiff. 

2. Relief must be enforceable by the court. 

Prevention of breach of obligation: 

Section 39 Specific Relief Act, enables the issuance of an injunction to prevent the 

breach of an obligation, it is necessary to compel the performance of acts which are 

necessary to prevent such breach. Power to grant mandatory injunction is to be exercised 

in very exceptional and rare circumstances, subject to the conditions laid down in section 

39, which requires the relief can only be granted, where breach of an obligation, is 

capable to specific performance by the court, where the agreement is not specifically 

enforceable relief of mandatory injunction cannot be granted. 

Relief must be enforceable by court: 

A mandatory injunction can be granted where the court can enforce it. Where the 

injunction is not enforceable, the court would not grant it.  Thus, a mandatory injunction 

directing a person to undertake the repairs and work of improvement involving 
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engineering skill and expenses cannot be granted as the court is not capable of enforcing 

it. 

Order to compel performance of acts: 

Section 39 enables the issuance of an injunction to prevent the breach of an obligation , it 

is necessary to compel performance of acts which are necessary to prevent such breach. 

A court can grant a mandatory injunction when an unlawful act obstructs the proper 

enjoyment of the plaintiff’s right of property. The court in such circumstances compels 

the defendant to performance of certain acts required to do. 

Discretionary Powers: 

The jurisdiction to issue a mandatory injunction is a discretionary jurisdiction 

which can be exercised only in a case which falls strictly within the four corners of 

section 55. In case of grant of mandatory injunction the decision must depend to a very 

extent on the facts of each particular case. The court would not grant mandatory 

injunction if the public good secured by its exercise is comparatively much smaller than 

the loss suffered by the individual. 

Parties must be heard: 

Where Hon’ble High Court appeared to have acted in haste in the issuance of such 

injunction without affording opportunity of hearing to opposite side order in question was 

not sustainable. 

Mandatory injunction ought not to be granted as interim relief: 

Mandatory injunction cannot be granted by way of interim relief as a grant of such 

injunction would be tantamount to a grant of final relief which would seriously prejudice 

the defendant. However, mandatory injunction can be granted in exceptional 

circumstances, for saving life etc but that can be granted to restore the status quo on the 

date of filing of suit and not before the same. 

Parties to be affected must be impleaded: 
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The court has essentially to adjudge if plaintiff’s cause has any legal basis and whether 

the prayer made can lawfully be granted. Court has to see whether effective decree could 

be passed in the terms prayed for only against the persons or parties arrayed as defendant 

where such persons were deleted or were not impleaded as co-defendants. Plaintiff could 

not succeed in his cause even if he had a genuine grievance and a justifiable basis for his 

claim. 

Difference between Mandatory and Prohibitory Injunction: 

 

A Prohibitory Injunction is simply an order of court requiring a person to restrain from 

doing any particular act, whereas in mandatory injunction court not only requires a 

person to restrain from doing an act, but also compels performance of certain act 

necessary for putting an end to a wrongful state of things created by him, or otherwise in 

fulfilment of his legal obligation. 

Interlocutory Mandatory Injunctions: 

The relief of Interlocutory Mandatory injunctions are granted generally to 

preserve/restore the status quo of the last non-contested status which preceded the 

pending controversy until the final hearing when full relief may be granted or to compel 

the undoing of those acts that have been illegally done or the restoration of that which 

was wrongfully taken from the party complaining. Since the granting of interlocutory 

mandatory injunction to a party who fails to establish his right at the trial may cause great 

injustice or irreparable harm to the party against whom it was granted or irreparable harm 

to the party against whom it was granted or alternatively not granting of it to a party who 

succeeds or would succeed may equally cause great injustice or irreparable harm, courts 

have evolved the following principles of caution that require to be met before an 

interlocutory mandatory injunction may be granted. 

In the case of Hammad Ahmed Vs Abdul Majeed, 

The Hon’ble Supreme Court observed that grant of interim mandatory injunction is not 

prohibited, and it can granted in 'appropriate' cases. The bench comprising Hon'ble 

Justice Uday Umesh Lalit and Justice Hemant Gupta observed that an ad interim 
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mandatory injunction, is to be granted not at the asking but on strong circumstance so that 

to protect the rights and interest of the parties so as not to frustrate their rights regarding 

mandatory injunction. 

In the case of “Mohd. Mehtab Khan and others Vs. Khushnuma Ibrahim and others 

- 2013 (2) SCJ 180 (D.B. ) P. SATHASIVAM and RANJAN GOGOI,jj” 

Specific Relief Act, 1963, Section 6 Principles to be followed while  adjudicating interim 

reliefs Courts to endeavour to find out whether interim relief can be granted on 

consideration of issues other than those involved in main suit and whether partial interim 

relief would satisfy ends of justice Consequences of grant of Interim injunction on 

defendant, if plaintiff ultimately is to lose the suit; as well on plaintiff if to succeed in 

case of refusal of interim relief interim reliefs being pre-trial decrees be avoided 

whenever possible. “Grant of mandatory interim relief requires higher degree of 

satisfaction of Court than involving for prohibitory injunction”. Relief of such mandatory 

injunctions granted generally to preserve or restore status quo of last non-contested 

status, guidelines for which are (a) plaintiff has a strong case for trial, i.e., higher standard 

than prima facie case, (b) necessary to prevent irreparable or serious injury, which 

normally cannot be compensated in terms of money and (c) balance of convenience is in 

favour of party seeking such relief (vide “Dorab Cawasji Warden (1990) 2 SCC 117”). 

On entertaining a serious doubt where trial court refuses “INTERIM MANDATORY 

INJUNCTION,” Appellate Court not to interfere with such exercise of discretion, unless 

it is palpably incorrect or untenable As long as view of trial court is a possible one, 

appellate court not to interfere. 

In the case of Makers Devt. Services P.Ltd. vs M. Visvesvaraya Indusl.Res.& … on 

14 November, 2011. 

Suit for Specific Performance filed by Plaintiff – Pending Suit, Plaintiff sought for 

interim injunction restraining Defendant dealing with suit property and to permit Plaintiff 

to put up further construction – Interim relief to permit further construction sought by 

Plaintiff, if granted, would create enormous difficulty to Defendant in event of dismissal 
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of main Suit later – Interim relief sought by Plaintiff is in nature of mandatory injunction 

and not mere prohibitory order – Same cannot be granted – Courts while granting 

injunction must take into consideration conduct of parties – Order of Division Bench 

refusing to grant interim relief in nature of positive mandatory injunction cannot be 

faulted with.  

Ad interim Mandatory Injunction: 

"The ad interim mandatory injunction, is to be granted not at the asking but on strong 

circumstance so that to protect the rights and interest of the parties so as not to frustrate 

their rights regarding mandatory injunction.” The Supreme Court has observed that grant 

of interim mandatory injunction is not prohibited, and it can granted in 'appropriate' 

cases. The bench comprising Justice Uday Umesh Lalit and Justice Hemant Gupta 

observed that an ad interim mandatory injunction, is to be granted not at the asking but on 

strong circumstance so that to protect the rights and interest of the parties so as not to 

frustrate their rights regarding mandatory injunction.  The court was dealing with a 

contention raised in an appeal (Hammad Ahmed vs. Abdul Majeed) that an application 

under Order XXXIX Rules 1 and 2 of the Code, the Court will not grant interim 

mandatory relief resulting in creation of entirely new state of affairs which hitherto never 

existed. In this case, an interim mandatory injunction to hand over of the passwords and 

management of Hamdard (wakf) to appellant was sought. Reliance was placed upon the 

judgment of the Apex Court in Samir Narain Bhojwani v. Arora Properties and 

Investments . In the said judgment, the three judge bench had observed that Interim 

Mandatory Injunctions cannot be granted to establish a new set of things differing from 

the state which existed at the date when the suit was instituted. Addressing this 

contention, the bench said: "The grant of mandatory injunction is not prohibited even in 

Samir Narain Bhojwani case (supra). It has held that unless clear and prima facie material 

justifies a finding that status quo has been altered by one of the parties the order in 

mandatory injunction can be given.. The ad interim mandatory injunction, is to be granted 

not at the asking but on strong circumstance so that to protect the rights and interest of 

the parties so as not to frustrate their rights regarding mandatory injunction." The bench 
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also referred to Deoraj vs. State of Maharashtra which held that such interim relief only if 

it is satisfied that withholding of it would prick the conscience of the Court and do 

violence to the sense of justice, resulting in injustice being perpetuated throughout the 

hearing, and at the end the Court would not be able to vindicate the cause of justice. 

 

In the case of Deoraj vs. State of Maharashtra& ors., whereby the Court held that Court 

would grant such an interim relief only if it is satisfied that withholding of it would prick 

the conscience of the Court and do violence to the sense of justice, resulting in injustice 

being perpetuated throughout the hearing, and at the end the Court would not be able to 

vindicate the cause of justice. 

When mandatory injunction granted  : 

In Mr. Barun Kumar Nahar vs Parul Nahar & Anr. Dated : 5 February, 2013  

 

It would be seen from the aforesaid observation of the Apex Court in the said case that 

the relief of interlocutory mandatory injunction is granted generally to preserve or restore 

the status quo of the last contested status. The expression 'generally' in the above 

observation gives a clear indication that the grant of interim mandatory injunction does 

not only confine to restore the status quo of the last contested status. The Apex Court in 

the said judgment further observed that being essentially an equitable relief the grant or 

refusal of an interlocutory mandatory injunction shall ultimately rest on the sound judicial 

discretion of the Court to be exercised in the light of the facts and circumstances of each 

case. The Court also observed that there may exist exceptional circumstances for the 

grant or refusal of such injunction and it would ultimately depend on the facts of each 

case for the Court to exercise the equitable jurisdiction in favour of one party in 

preference to the other party. 

 

  *******************   THANK YOU SIR  ********************** 

  

 


