
1 of 13

RECTIFICATION/CANCELLATION OF INSTRUMENTS - WHEN AND HOW? 

- Submitted by V. Divya,

Addl JCJ-cum-JMFC,
Pithapuram.

INTRODUCTION:

Consensus  ad  idem i.e.,  meeting  of  minds  is  an  essential  ingredient  for  an

enforceable contract. In the absence of it, a contract cannot come into existence. However, when

the  parties  are  in  consensus  but  the  same was  not  reflected  in  the  contract  or  when there is

an error in consensus itself  i.e., a bilateral  mistake in the minds of  both the contracting parties,

 such  contract  becomes void and unenforceable. However,  such  mistake  can  sometimes  be

rectified  whereas  sometimes  it  becomes  inseperable  with  the  contract  and  makes  the  whole

contract void. In order to facilitate the  parties  to rectify such mistake, instead of making the

whole contract void,  the concept of rectification of instruments was introduced. However when

such mistake cannot be rectified or  when a contract if left so, will result in serious injury to either

of the parties,  cancellation of such instrument comes to their rescue. Specific Relief Act(herein

after mentioned as Act) provides as to when an instrument can be rectified and when it is to be

cancelled.     

RECTIFICATION OF INSTRUMENTS:

Doctrine of rectification of an instrument is based on the maxim equity which looks

to  the  intent  rather  than  the  form.  The  equity  court  tries  to  rectify  the  written  contracts  and

instrument so that they could be confirmable with the true intent of the party. 

The concept of rectification of instrument arises when the terms of instrument failed

to establish the exact intention behind the instrument. 

In general, party to a written instrument is not allowed to contradict the instrument,

but where it is contended that the instrument does not reflect the real intention because of fraud or
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mutual mistake, party may get the instrument rectified under section 26 of the Act and such a relief

is based on equity.1

Section 26 provides for rectification of a contract or other instruments, in writing, if

through fraud or mutual mistake of the parties, does not reflect the real intention of the parties at

the instance of either party to the contract or instrument, or his representative in interest. Such

rectification may be sought by way of a suit for rectification instituted by either of the parties to

the said contract or instrument or by the plaintiff or defendant in any suit in which any right arising

under the instrument arises.2  

In a suit for specific performance of contract to sell property wherein mistake crept

in with regard to description of suit property, amendment can be permitted in view of Section 26 as

the nature of suit will not change by amendment.3  

OBJECT OF SECTION 26:

The object behind section 26 of the Act is to see that the defect in expression should

not be allowed to defeat the real intention of the parties. The actual expression of a thought very

often fails to express the whole thought; some times more may be expressed, some times less,

sometimes something totally different may be expressed.  

Section 26 clearly lays down that an instrument may be recitified when a mistake crept in the

instrument or a contract either due to fraud or mutual mistake of parties due to which real intention

behind such contract or such instrument cannot be expressed.

When parties have come to an agreement, but have failed to express themselves

correctly,  if  such mistake is  a real one and mutual,  a Court of Equity will  reform the written

instrument so as to make it confirmable to the precise intent of the parties.  The real intention may

have been misrepresented in writing,  either by mutual mistake or by fraud.  Equity,  therefore,

1 2004 (1) Mad LJ 301 (DB).
2 2004 (3) JCR 356 (360): 2004 (3) JLJR 336 (Jhar).

3AIR 2008 SC 1960 : 2008 AIR SCW 2265.
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affords relief in either case in accordance with its general policy to suppress fraud and to promote

general good faith and confidence in the formation of contracts.4 

In such situations either party to such instrument or contract or their representatives

any interest may institute a suit to rectify the same. In such suit if the plaintiff want to raise such

issue he may claim it in his pleading that the instrument be rectified and if the defendant want to

rectify the instrument, he may take it as an additional defence in the suit. 

WHEN AN INSTRUMENT CAN BE RECTIFIED:

Section 26 of  the Act  lays down as  to  when an instrument  may be rectified as

follows:

a) When, through fraud or mutual mistake of the parties, a contract or other instrument in  

writing [not being the articles of association of a company to which the Companies Act,  

1956 (1 of 1956) applies] does not express their real intention, then either party or his  

representative in interest may institute a suit to have the instrument rectified; or

b) the plaintiff may, in any suit in which any right arising under the instrument is in issue,  

claim in his pleading that the instrument be rectified; or

c) a defendant in any such suit as is referred to in clause (b), may, in addition to any other  

defence open to him, ask for rectification of the instrument.

(2) If, in any suit in which a contract or other instrument is sought to be rectified under sub-

section (1), the court finds that the instrument, through fraud or mistake, does not express 

the real intention of the parties, the court may, in its discretion, direct rectification of the  

instrument so as to express that intention, so far as this can be done without prejudice to  

rights acquired by third persons in good faith and for value.

3) A contract in writing may first be rectified, and then if the party claiming rectification has so

prayed in his pleading and the court thinks fit, may be specifically enforced.

4 Sabhaji Vs Nawal Singh, AIR 1928 Nag. 4 
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4) No relief for the rectification of an instrument shall be granted to any party under this  

section unless it has been specifically claimed:

Provided that where a party has not claimed any such relief in his pleading, the

court shall, at any stage of the proceeding, allow him to amend the pleading on such terms as may

be just for including such claim.5  

It  is  well  settled  that  the  condition  precedent  for  claiming  rectification  is  the

existence of a valid and complete contract. It is equally settled that there can be no rectification

where there is no prior agreement with reference to which the rectification has to be done. 6

Section 26 (4) lays down that no relief for rectification of instrument be granted to

any party unless it is specifically claimed however a proviso clearly states that where a party has not

claimed any such relief in his pleading, court shall at any stage of the proceeding allow him to

amend his pleadings on such terms to include such claim hence the concept of limitation does not

arise for both the parties to seek for rectification of instrument.  

However, such right is not limited to the parties as the court may, in its discretion,

during the rectification of the instrument if it finds that due to fraud or mistake, such instrument do

not express their real intention of the parties, direct rectification of the instrument so as to express

that intention. However such power can be exercised by the court only if it can be done without

prejudice to the rights acquired by 3rd parties in good faith and for value.  Hence, law in this regard

is clear.

INSTRUMENT:

Indian  Stamp Act,  1899 defines  wider  meaning  of  the  word  ‘instrument’ as,  it

includes every document by which any right or liability is, or purports to be created, transferred,

5 Specific Relief Act, 1963
6 Aliyar v Raju, 9th February, 2016 
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limited,  extended,  extinguished or recorded.7 A decree,  an award,  a will,  promissory note and

various other types of documents have been held to fall within its definition.

FRAUD OR MUTUAL MISTAKE:

The essential condition to be satisfied before an instrument can be rectified is that there

should be proof that the true intention of the parties has not been expressed in the instrument due

to fraud or mutual mistake.

The term “Fraud” is not defined under this Act but Sec.2(e) states that all the terms

not  defined  under  this  Act  but  defined  under  Indian  Contract  Act,  1872  will  have  the  same

meaning.

Section 17 of the Indian Contract Act, 1872 defines “Fraud” means and includes any

of the following acts committed by a party to a contract or with his connivance or by his agent, with

intent to deceive another party thereto or his agent or to induce him to enter into the contract. 

1.The suggestion as to a fact, of that which is not true by one who does not believe it to be 

true.

2.The active concealment of a fact by one having knowledge or belief of the fact.

3. A promise made without any intention of performing it.

4. Any other act fitted to deceive.

5. Any such act or omission as the law specifically declares to be fraudulent.

Explanation:

Mere silence as to facts likely to affect the willingness of a person to enter into a

contract is not fraud unless, the circumstances of the case are such that, regard being had to them it

is the duty of the person keeping silence to speak or unless his silence is in itself, equivalent to

speech. 

7 Indian Stamp Act, 1899
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The term “mutual mistake”  arises when the parties misunderstand each other.  They

may  not  make  the  same mistake  but  they  may  not  understand  what  the  other  is  offering  or

accepting. If the mutal mistake relates to a matter of fact essential to the agreement, the contract is

void. 

A person who seeks to rectify a deed upon the ground of mistake must establish that

the alleged intention to which he desires it to be made comfortable continued concurrently in the

minds of all parties down to the time of its execution.8

EFFECT OF MISTAKE:

The effect of mistake in a contract may be considered under four heads: 

(1) Non est factum: When the deed signed is of a nature different from what it was represented to

be, in such a case, it may be said that the signatory never really signed the deed.

(2) Where the plaintiff was under an error induced by the fraud of the defendant, he can put the

defendant to elect between having the transaction annulled altogether or submit to the rectification

of deed in accordance with the plaintiff’s intention.  This plea can be taken only when fraud is

alleged.

(3) If the mistake is in respect of a matter, materially inducing the agreement, cancellation is the

remedy but not rectification.

(4)  The  plaintiff  can  contend that  by  reason  of  a  common mistake  of  the  two parties  to  the

agreement, an agreement was drawn up in a manner inconsistent with their common intention, and

ought therefore to be rectified.

ARTICLES OF ASSOCIATION OF A COMPANY: 

Section 26 excludes articles of association of a company to which the Companies

Act, 1956 (1 of 1956) applies for the reason section 31 of the Companies Act, 1956, provides that

8 Rajaram Vs. Manik, AIR 1952 Nag. 90
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the articles of association of a company may be altered by the company by special resolution, and it

is, therefore,  excluded from the scope of this clause;

ESSENTIALS OF RECTIFICATION:

Following are the essentials of rectification:

a) A contract or instrument in writing,

b) Due to fraud or mutual mistake of the parties, 

c) does not express their real intention, 

d) Within 3 years from discovery of fraud or mutual mistake, approached the court to grant a

discretionary relief by way of rectification.

WHO CAN SEEK FOR RECTIFICATION:

Either party to a contract or instrument, or his representative in interest can sue for

rectification of instrument to protect his rights by proving the mistaken expression of the agreement.

Even the parties who would be affected by such rectification are proper parties to the suit.  They can

apply to be impleaded as parties. However,  a stranger to the instrument has no locus standi to

maintain a suit for its rectifiation. 

BURDEN OF PROOF:

Burden of proof lies heavily on the person seeking rectification to prove that due to

fraud or mutual mistake, such instrument or contract failed to reflect the real intention of the parties.

TRANSFEREE IN GOOD FAITH:

Section 26 (2) of Act prescribes that the relief for rectification of an instrument shall

be granted only if it can be done without prejudice to rights acquired by third persons in good faith

and for value.

A second mortgagee who has advanced money with the knoweldge that by a mutual

mistake  of  fact  between  the  morgagor  and  the  first  mortgagee  the  subject-matter  of  the  first
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mortgagee was referred to by a wrong survey number, cannot plead that he acquired his rights in

good faith under Section 26 of the Act.9  Similarly a subsequent purchaser having notice of the

mistake is not protected by the concluding clause of Section 26 (2).10 

EFFECT OF RECTIFICATION:

A deed rectified by the Court so as to conform to the true intention of executing

party at the moment of execution must be taken as if it had been originally drawn in its rectified

form from the date of execution.  

ALTERNATIVE RELIEF:

Though Section 26 entitles a party to seek the relief of rectification, rectification is

not  the  only  remedy.  Whether  a  purchaser  rectifies  a  clerical  error  in  a  sale  deed  or  not  is

immaterial, since the rights conveyed to him under the sale deed will not be affected in any way

since Section 26 is only an enabling provision. 

A party can institute a suit for declaration without seeking rectification and in such

a case he can avail the provisions of sections 95 to 97 of the Evidence Act and oral evidence may

be let in to prove a mistake even without claiming rectification.Even when the mistake is alleged

by way of a defence, evidence can be given to prove mistake eventhough no rectification is sought.

Hon’ble Apex court while deciding upon whether the agreement suffers from any

ambiguity and whether rectification is needed, held that when the description of the entire property

has been given and in the face of the matters being beyond ambiguity, the question of rectification

in terms of  section 26  of the Act would, thus, not arise. The provisions of  section 26  of the Act

would be attracted in limited cases. The provisions of this Section do not have a general application.

These provisions can be attracted in the cases only where the ingredients stated in the section are

9 Mahadeva Aiyar v. Gopala Aiyar, I.L.R. 34 Mad 51.
10 Shaikh Barsati v. Sarju Prasad, I.L.R.  14 Luck 308 : A.I.R. 1939 Oudh 10.
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satisfied. The relief of rectification can be claimed where it is through fraud or a mutual mistake of

the parties that real intention of the parties is not expressed in relation to an instrument11. 

Thus, in view of the above, it can be held that section 26 of the Act has a limited

application, and is applicable only where it is pleaded and proved that through fraud or mutual

mistake of the parties, the real intention of the parties is not expressed in relation to an instrument.

Such  rectification  is  permissible  only  by  the  parties  to  the  instrument  and  by  none  else12.

Application under S.26 will not be maintainable when there was no ambiguity in the deed13.  

Even though section  26(1)(a)  of  the  Act  prescribes  the  procedure  as  to  how to

rectify any mistake in the contract or instrument, their right is not limited only at the time of filing

suit as section 26 (3) clearly lays down that the parties claiming rectification may rectify such

contract in writing and later claim rectification as prayed in the pleading and in such case, court if

thinks it fit may specifically enforce such contract. Hence it is clear that when there arises any

mistake in a contract or instrument, rights of the parties are not limited to approach court for

rectification as they can go for rectification directly by way of executing rectification deed.

HOW AN INSTRUMENT CAN BE RECTIFIED:

Section 47-B  of the Indian Stamp Act,1899 provides  that,  “Where an instrument

purports to rectify any error in the description of property as set out in any previous instrument

falling within the purview of section 47-A, then, the amount of duty chargeable on such instrument

of rectification shall be the amount chargeable on it under Schedule-I less the amount of duty, if

any, already paid in respect of such previous instrument.”

Hence, at the time of rectification it has to be looked into whether such rectification

will change the value of the property mentioned in it or the instrument as a whole which requires

11   Subhadra and Others Vs Thankam, AIR 2010 SC 3031; State of Karnataka and Another Vs. K.K.Mohandas and etc.
      AIR 2007 SC 2917. 
12  AIR 2013 SC 2028 : 2013 SCW 2604.
13 AIR 2010 SC 3031 : 2010 AIR SCW 4812.
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an additional more duty payable.  No relief can be granted to either parties in this regard as Stamp

Act is fiscal legislation.

LIMITATION FOR RECTIFICATION OF INSTRUMENTS:

Section 26 does not fix any time limit for the discovery of the mistake or fraud.  It is

the discovery of the mistake or fraud that furnishes the starting point of limitation. There is no

specific Article relating to rectification under the present Limitation Act and hence such suits are

governed by Article 113 but under 1908 Act, Articles 95 and 96 provided for suits for rectification.

Mere laches may not be a sufficient ground for refusing the relief of rectification but

unreasonable delay can be considered to refuse such a relief. However, mere failure to rectify the

deed will not extinguish the title to the property which was in fact sold but not properly described

by mistake. Time runs from date when mistake was noticed.14 Mere laches is not bar to a suit for

rectification of deed on ground of mutual mistake,  if  rights of third parties  are not intervened.

CANCELLATION OF INSTRUMENTS:

The relief as to cancellation is governed by the administration of protective and

preventive justice out of fear that the instrument may be vexatiously or injuriously used by the

defendant against the plaintiff. 

Section 31 of the Act provides as to when cancellation may be ordered. In order to

claim such relief, plaintiff has to allege that if the instrument challenged if left outstanding it will

cause him serious injury. To be able to allege that, he must have an interest in the property which

will be jeopardised if the instrument is not cancelled.

WHEN AN INSTRUMENT CAN BE CANCELLED:

Sec.31 of the Act provides as to when cancellation may be ordered as under: 

14 AIR 1940 Bom 321 (328): ILR (1940) Bom 605.
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(1) Any person against whom a written instrument if void or voidable and who has reasonable

apprehension that such instrument, if left outstanding may cause him serious injury, may sue to

have it adjudged void or voidable and the Court may, in its discretion, so adjudge it and order it to

be delivered up and cancelled. 

(2) If the instrument has been registered under the Indian Registration Act, 1908 (16 of 1908), the

Court shall also send a copy of its decree to the officer in whose office the instrument has been so

registered and such officer shall note on the copy of the instrument contained in his books the fact

of its cancellation.

ESSENTIALS OF CANCELLATION:

Following conditions should be fulfilled for cancellation of an instrument:

(i) written instrument in question must be either void or voidable as against the plaintiff

(ii) plaintiff must have reasonable apprehension of serious injury from the instrument being 

      left outstanding; and

(iii) in view of all the circumstances of the case, the Court should consider it reasonable and 

      proper to administer the protective and preventive justice asked for.

RELIEF FOR CANCELLATION:

If the conditions requisite under section 31 are satisfied, the reliefs that can be given

are: 

(i) adjudging the instrument to be void or voidable,

(ii) ordering it to be delivered up and cancelled.

WHO CAN SEEK CANCELLATION:

Section 31 does not give a right to sue all persons for cancellation  except the person

against whom a written instrument if void or voidable is made and if such person has reasonable

apprehension  that  such  instrument  if  left  outstanding  may  cause  him  serious  injury.  Where  a



12 of 13

stranger to an instrument seeks to have it adjudged void,  he has to show that it casts a cloud upon

his title.

HOW AN INSTRUMENT CAN BE CANCELLED:

Under the Act, there are two kinds of cancellation of instruments i.e., court can either

cancel an instrument in part and can allow performance of its remaining part or can order it to be

delivered up and cancelled. Hence an instrument can be partially or completely.

A suit  for  cancellation  of  an  instrument  is  to  be  distinguished  from  a  suit  for

declaration that the instrument is not binding on the plaintiff.  An instrument to which the plaintiff

was a party should be cancelled to enable him to establish his title when that instrument stands in

the way of his doing so.  However, when the instrument was one between third parties,a declaration

of its invalidity so far as he is concerned is sufficient for the plaintiff’s purpose.

If part of a contract is illegal, and it cannot be severed from the part which is not

unlawful, the whole contract is viod. This is because “the Court cannot create or carve out a new

covenant for thesake ofvalidating an instrument whichwould otherwise be void.15”

 A registered document can be invalidated only by a competent Court of law under

Sec.31 of the Act and can be cancelled only by following the procedure prescribed under Rule

26(k) (I) of Rules framed by State of A.P., under Registration Act, 1908. No person or authority

has a right to unilaterally invalidate such a document on any ground.16 Donor is only entitled to

cancel a registered gift deed by executing another registered document and it is for him to file a

suit for cancellation of gift deed as provided under Sec.31 of the Act.17 Cancellation of sale deed

can be sought in a court, only by a person who executed the document.18 

15 Baker v. Hedgecock (1888) 39 Ch. D. 520
16Hayagreeva Farms and Developers, Visakhapatnam, rep.by its Managing Partner, Ch.Jagadeeshwarudu v. Govt. of
A.P., Revenue (Assignment-I) Dept., rep.by its Principal Secretary and others 2014 (3) ALT 3 = 2014 (2) ALD 250
17 Sudhakar Reddy v. Lakshmamma, 2014 (4) ALT 404 (D.B), 2011 (4) ALD 325 (D.B).
18 Yanala Malleswari and others v. Ananthula Sayamma and others 2006 (6) ALT 523(F.B).
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CONCLUSION:

A contract or an instrument totally depends upon the terms mentioned in it  and

when such terms are not on par with the object for which the concept of contract or instrument was

introduced, instead of keeping its object at stake, the concepts of rectification and cancellation

were introduced as a remedy to over come such situation.  Hence, when a discrepancy or a mistake

crept in, such instrument or contract may either become void or voidable.  When such mistake

resulted in void contract or no useful purpose can be served by such instrument as it becomes void

ab initio,  to avoid such an instrument from being numb for the reason of a mistake, concepts of

rectification and cancellation are introduced. Section 26 and 31 of the Act provides as to when an

instrument can be rectified and when it is to be cancelled. In an instrument or a contract wherein it

was clear on the face of it or when both the parties agreed and  stated that the intention behind the

instrument  was  not  clear  from  the  instrument,  in  such  situations,  if  the  parties  successfully

established that such mistake crept in either due to fraud or mistake can rectify such instrument so

as to express the actual intention behind it. Cancellation is a term often used interchangeably with

Rescission,  but there is  a slight differnce as,  only a document can be cancelled,  whereas any

agreement, whether oral or written can be rescinded. Hence, when there is a chance of serious

injury or loss to either parties or a stranger due to any contract or instrument, on proof of the same,

they can seek for cancellation of such instrument or contract. 

* * * E N D * * *
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