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by 
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Proddatur 
 
 
 The Criminal Miscellaneous Petitions are one of the important tasks of the 

Judge in the Criminal Court. The filing of Criminal Miscellaneous Petition will 

start even before registering the case by way of anticipatory bail application. 

 According to Oxford Dictionary meaning, Miscellaneous means consisting 

of mixture of various things that are not usually connected with each other. 

 When a petition is filed seeking interim relief, it is registered as 

Miscellaneous petition. A Memo filed before the Court of Law need not be treated 

as Petition. The main difference between Petition and Memo is that Memo is 

nothing but bringing a fact to notice before a Court of Law and no relief can be 

sought for in a Memo and notice to the opposite party is not required. However, 

where a Petition is filed requiring some relief from the court, a notice to opposite 

party is mandatory in most of the cases. No order be passed on Memo (Held in a 

decision held in between Syed Yousuf Ali Vs. Mohd. Yousuf and Others 

reported in 2016(3) ALD 235.     

 In nut-shall it can be called a Petition other than a main case.  When a 

Miscellaneous Petition is filed in Criminal cases, it is registered as Criminal 

Miscellaneous Petition. As soon as a Petition is filed, primary duty of the Court is 

to see whether the relief sought is provided under Criminal Procedure Code or 

not. If it is provided, the Petition shall be called in Public Court by assigning a 

particular Miscellaneous number and notices shall be ordered to the opposite 

party.  Having heard both the parties, a speaking order has to be pronounced. In 

day to day, Criminal Courts come across several Miscellaneous Petitions seeking 

different reliefs. The petitions filed U/sec.239 Cr.P.C, Sec.227 Cr.P.C, Sec.311 

Cr.P.C, Sec.319 Cr.P.C, Sec.451 Cr.P.C and Sec.457 Cr.P.C and also used to file 

applications U/sec.90 and 91 Cr.P.C and Sec.125(3) Cr.P.C for necessary reliefs.  

In this paper, I want to say some types of Criminal Miscellaneous Petitions. 

 When a Petition is filed under section 239 of Cr.P.C in Magistrate’s Court 

and under section 227 Cr.P.C in Sessions Court seeking discharge of the accused 

from the Warrant case or Sessions case, before allowing that petition, the Court 

has to see whether there is any prima facie case appearing against the accused. 

The court sifts the evidence in order to find out whether or not allegations made 

are groundless so as to order discharge. The Court is not expected to go deep 

into the matter and hold material would not warrant a conviction. What needs to 

be considered is whether there is ground for presumption that offence has been 
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committed and not whether ground for convicting the accused has been made 

out of it. (State of Tamilnadu by Inspector of Police, Anticorruption Vs. 

Suraj Rajan and others reported in 2014 (3) SCC (Crl.) 529.) 

 When a Petition is filed before Judicial Magistrate of I Class Court seeking 

discharge of the accused in a case exclusively triable by the Court of Sessions, 

the Court cannot discharge the accused in view of the decision reported in AIR 

1978 (SC) 514 held in between Sanjay Gandhi Vs. Union of India. 

Sometimes, the counsel for the defence comes with Petition under section 310 

Cr.P.C praying the Court to make local inspection, but it is not at all a desirable 

for the court to do so. In a decision held in between Maleedu Venkanna Vs. 

State of Andhra Pradesh reported in 2003(1) ALD (Crl.) 117, our Hon’ble 

High Court held that Local Inspection by Presiding Officer is not at all a step in 

Criminal proceedings in normal parlance.   

 When a Petition is filed seeking for discharge of the accused, the Court 

cannot look into the documents produced by the accused vide decision reported 

in AIR 2008 SC 1903 held in between Hem Chand Vs. State of Jharkhand.   

 Generally we come across with Petitions filed under section 311 Cr.P.C 

praying the Court to recall witnesses who were already examined.  The Court 

has to see whether recall of witness is necessary to come to just conclusion vide 

Rama Paswan and others Vs. State of Jharkhand reported in 2007 (2) 

ALD (SC) 494. 

 In Judicial Magistrate of I Class Courts and Family Courts, Criminal 

Miscellaneous Petitions are filed u/sec.125 (3) of Cr.P.C. for recovery of future 

maintenance. The future salary of husband can be attached vide a decision held 

in between Mani Vs. Jaya Kumar reported in 1998 Crl.L.J. 3708. 

 A Criminal Miscellaneous Petition for discharge of accused in summons 

case is not at all maintainable. It is held by Apex Court in a case reported in AIR 

2004 SC 4674 held in between Adalat Prasad Vs. Rooplal Jindal. 

 When the prosecution filed a Petition u/sec.319 Cr.P.C praying the Court to 

proceed against other persons other than the accused who are facing trial, the 

Court can allow the said petition basing on examination in chief itself. There is 

no need of giving opportunity to proposed accused for cross examination vide 

Gangadara Nandagiri Swamiji Vs. State of A.P. reported in 2002(1) ALD 

680.   

 Sometimes the counsel for the defence files Petition u/sec.91 Cr.P.C to 

summons the documents. At the time of framing charges, it is to be keep in 

mind, the Court has to examine the material which is produced by the 

prosecution and it cannot summon any document at the instance of the accused. 

This preposition of law is laid down by Hon’ble Supreme Court of India in a case 

reported in AIR 2005 SC 359 held in between State of Orissa Vs. Debendra 

Nath Padhi.   
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 In cases relating to the Petitions for return of case property for interim 

custody, the Court shall not retain the property unnecessarily and it is required 

to order for interim custody after ascertaining the ownership of that property 

with a direction to produce the same as and when required by the Court. The 

guidelines regarding the return of property by the Court dicussed in a decision 

reported in 2003(1) ALD (Crl.) 8 held in between Sunderbhai Ambalal 

Desai Vs. State of Gujarat. 

 The other Miscellaneous Petitions which are filed before the Criminal 

Courts regularly are the petitions under sections 256 and 317 of Cr.P.C. In 

addition to the above Miscellaneous Petitions, another important Miscellaneous 

Petitions used to be filed by the accused in criminal cases are the bail petitions 

U/sec.436 Cr.P.C and Sec.437 Cr.P.C before the Judicial Magistrate of I Class 

Courts and Sec.438 Cr.P.C. and 439 Cr.P.C. before the Sessions Court for seeking 

the bail. However there is a separate topic in this Workshop for discussion about 

the bails. Therefore, I am not intending to refer anything more in respect of the 

bail applications. 

 The Criminal Court shall endeavor to dispose of the Miscellaneous Petition 

as early as possible because, it effects entire criminal justice system. The 

dubious Miscellaneous Petitions which would be filed to drag on the case without 

any being of decision of the Court, those Petitions shall be decided without any 

delay and filing such Petitions shall be disposed off with cost and it is incumbent 

upon the court to deprecate such Petitions. 

  As and when a Petition is filed, the primary duty of the Court is that 

whether such Petitions are maintainable as per law and having come to 

conclusion that such Petitions are maintainable, Court shall assign a number to 

the Petitions and after that, notice shall be ordered to the opposite parties. 

Having heard both the parties, the Court shall pass an order and such order 

shall be a speaking order. 
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