
The observation of Hon’ble Sri Justice Subba Rao as his Lordships then was

in Union of India v. Kishorilal Gupta and Brothers-in AIR 1959 SC 1362(1)reads:

“Uninfluenced by authorities or case law, the logical outcome of the earlier discussion would

be that the arbitration clause perished with the original contract. Whether the said clause

was a substantive term or a collateral one, it was none the less an integral part of the

contract, which had no existence de hors the contract. It was intended to cover all the

disputes arising under the conditions of, or in connection with, the contracts. Though the

phraseology was of the widest amplitude, it is inconceivable that the parties intended its

survival even after the contract was mutually rescinded and substituted by a new

agreement. The fact that the new contract not only did not provide for the survival of the

arbitration clause but also the circumstance that it contained both substantive and procedural

terms indicates that the parties gave up the terms of the old contracts, including the

arbitration clause.” Support to this, was derived from the observation of

Lord Macmillan of the House of Lords in Heyman v. Darwine Ltd.(1942-I All ER

337). Therefore, the arbitration clause contained in the lease deed ceases to be of

any relevance unless the dispute between the parties is the one that has arisen during

the subsistence of the lease.

In other words, if the claim of one of the parties is in relation to state of affairs

that arose after the expiry of the lease period, the clause would not bar adjudication

of the dispute through Courts.

Assuming that the clause operates, it needs to be seen as to whether the dispute

which is the subject matter of the suit, can be dealt with in an arbitration. For the

most part of it, arbitration is a mechanism chosen by the parties for resolution of



disputes with reference to the terms of a contract entered into between them. Under

a contract or agreement, the parties thereto define their mutual rights and

obligations, which, of course, are required to be within the framework of law. Where,

however, the relationship is governed by any specific provision of law, the dispute in

relation thereto cannot constitute the subject matter of arbitration. The reason is

that once a situation, which attracts a specific provision of law exists, it has to be

dealt with in accordance with that provision and even a Court of law has no discretion

except to apply the provision. If such matters are entrusted to arbitration, there is

every likelihood of the arbitrator taking his own view, which, in a given case, may be

contrary to the provisions of law. The legal system, which requires a Court of law to

apply the provision of law without leaving any discretion, cannot permit an arbitrator

to flout such provisions. Once such matters are referred to arbitration, the

mechanism to control his discretion is virtually non-existent, if one takes into account

the grounds on which the award of an arbitrator can be set aside.

In Booz Allen and Hamilton Inc. v. SBI Home Finance Limited and others-(2011)

5 SCC 532 the Supreme Court held: “Arbitral tribunals are private fora chosen

voluntarily by the parties to the dispute, to adjudicate their disputes in place of

courts and tribunals which are public fora constituted under the laws of the

country. Every civil or commercial dispute, either contractual or non-contractual,

which can be decided by a court, is in principle capable of being adjudicated and

resolved by arbitration unless the jurisdiction of arbitral tribunals is excluded either

expressly or by necessary implication. Adjudication of certain categories of

proceedings are reserved by the Legislature exclusively for public fora as a matter of



public policy. Certain other categories of cases, though not expressly reserved for

adjudication by a public fora (courts and Tribunals), may by necessary implication

stand excluded from the purview of private fora. Consequently, where the

cause/dispute is in-arbitrable, the court where a suit is pending will refuse to refer

the parties to arbitration, under Section 8 of the Act, even if the parties might have

agreed upon arbitration as the forum for settlement of such disputes. The well

recognized examples of non-arbitrable disputes are: (i) disputes relating to rights and

liabilities which give rise to or arise out of criminal offences; (ii) matrimonial disputes

relating to divorce, judicial separation, restitution of conjugal rights, child custody;

(iii) guardianship matters; (iv) insolvency and winding up matters; (v) testamentary

matters (grant of probate, letters of administration and succession certificate); and

(vi) eviction or tenancy matters governed by special statutes where the tenant enjoys

statutory protection against eviction and only the specified courts are conferred

jurisdiction to grant eviction or decide the disputes.” In item - (vi) mentioned in the

above paragraph, eviction or tenancy matters are governed by special State rules. The

list furnished is only illustrative in nature and not exhaustive. The ratio that can

discerned is that if a situation is governed by a specific provision of law, it cannot

constitute subject matter of arbitration. If eviction of a tenant, governed by special

statutes, cannot be the subject matter of arbitration, equally so, is a case, which

squarely falls within the scope of Section 106 of the Act. The relationship between a

lessor and a lessee is governed by the provisions of the Act. The arbitrator cannot be

conferred with the power to decide the questions, such as, whether a lessee is a



tenant holding over, or the one at sufferance. Such matters are in the purview of a

civil Court in a properly instituted suit.

In Padam Singh Jain v. M/s. Chandra brothers and others-AIR-1990-PATNA-95-

the following view was expressed: “The right of a landlord to determine a tenancy

arises under a statute namely, Transfer of Property Act. In a case covered by the

building control legislation such as the said Act, in view of the decisions of the

Supreme Court even such tenancies need not be terminated by serving a notice under

S.106 of the Transfer of property Act. It, therefore, follows that a right to file suit by

a landlord against a tenant arises as soon as one or the other factors enumerated in

various clauses of sub-section(1) of S.11 of the said Act are attracted.”


