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A FOCUS ON CIRCUMSTANTIAL EVIDENCE

           “Men may lie but the circumstances can't”
Introduction: 

Most of the heinous crimes are generally committed within four-walls of a house and 
many times in secrecy.  Independent eye-witnesses of other direct evidence are scarcely available 
to the prosecution. 

Of late we notice the homicidal deaths are being committed against aged persons staying 
in apartments lonely, and children after kidnapping for ransom, besides honour killings, Dowry 
Deaths,  Murders  for  gain,  Rape  & murder,  Murder  by husband  suspecting  fidelity  of  wife, 
Murder by wife along with her paramour.  In all these cases usually we don't find direct evidence 
but circumstantial evidence.  The usual difference between these two types of evidences is, in a 
criminal  case  based  on  circumstantial  evidence  the  task  of  an  Investigating  officer,  Public 
Prosecutor and Judicial officer is a little bit heavy because they have to verify whether the chain 
of events is complete? If so, whether it points to the guilt of the accused person and to none 
others.  Whereas in cases of direct evidence, there is no such scope to suspect the others but the 
fact remains that is “Men may lie but the circumstances can't”. And like cheque bounce cases in 
certain cases when the prosecution proves certain facts than the burden shifts to the accused 
u/s.106 I.E.Act to explain the facts which are in his exclusive and special knowledge failing 
which adverse inference can be drawn.  

1. What is circumstantial evidence: 
For a crime to be proved, it is not necessary that the crime must be seen to have been 

committed and must, in all circumstances be proved by direct ocular evidence by examining 
before the Court those persons who had seen its commission. The offence can be proved by 
circumstantial evidence also. The principal fact or factum probandum may be proved indirectly 
by means of certain inferences drawn from factum probandum, that is, the evidentiary facts. To 
put it differently, circumstantial evidence is not direct to the point in issue but consists of 
evidence of various other facts which are so closely associated with the fact in issue that taken 
together they form a chain of circumstances from which the existence of the principal fact can be 
legally inferred or presumed. So circumstantial evidence is evidence in a case which can be used 
to draw inferences about series of events. 

2.   When a case rests upon circumstantial evidence, the following circumstances have to be 
proved by the prosecution: In view of the decision reported in Sharad Biridhichand Sarda Vs. 
State of Maharashtra, AIR 1984 SC 1622 wherein it is held thus: 

“ (1) the circumstances from which the conclusion of guilt is to be 
drawn should be fully established.  The circumstances 
concerned 'must or should' and not 'may be' established. 

   (2) the facts so established should be consistent only with the 
 hypothesis of the guilt of the accused, that is to say, they 

should not be explainable on any other hypothesis except
that the accused is guilty. 

   (3) the circumstances should be of a conclusive nature and 
 tendency. 

  (4) they should exclude every possible hypothesis except the one
 to be proved, and

  (5) there must be a chain of evidence so complete as not to leave
 any reasonable ground for the conclusion consistent with the 

innocence of the accused and must show that in all human
probability the act must have been done by the accused.” 

3. What is the standard of proof: In view of the decision reported in Gurpreet Singh vs State of 
Haryana, AIR 2002 SC 3217 wherein it is held:   The chain of events must, thus, be complete in 
such a way so as to point to the guilt of the accused person and to none others–it is not a mere 
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matter of surmise or conjecture but the events ought to be so tell-tale and one cannot be come to 
the conclusion that the accused is the guilty person.  Standard of proof has, thus, to be at a much 
higher decree lest an innocent person gets the blame therefor. The approach of the Court, thus 
ought to be extremely cautious and upon proper circumspection as regards the appraisal of the 
available evidence on record.
    It is held in Subhash Chand vs State of Rajasthan (2002)1 SCC 702: Though the offence is 
gruesome and revolts  the  human conscience  but  an accused  can be  convicted  only on legal 
evidence and if only a chain of circumstantial evidence has been so formed as to rule out the 
possibility of any other reasonable hypothesis excepting the guilt of the accused.  The Supreme 
Court has held time and again that between may be true, and must be true there is a long distance 
to travel which must be covered by clear, cogent and unimpeachable evidence by the prosecution 
before an accused is condemned as a convict.”
   It is settled law that each and every circumstance must be established beyond all reasonable 
doubt.  And however strong the suspicion may be, it can't take place proof. 

4.  Then what is beyond reasonable doubt?
 It is held in Krishnan vs  State, AIR 2003 SC 2978:  Doubts would be called reasonable if they 
are free from a zest for abstract speculation. Law cannot afford any favourite other than truth.  To 
constitute reasonable doubt, it must be free from an overemotional response.  Doubts must be 
actual and substantial doubts as to the guilt of the accused persons arising from the evidence, or 
from the lack of  it,  as  opposed to mere vague apprehensions.  A reasonable doubt  is  not  an 
imaginary, trivial or a merely possible doubt, but a fair doubt based upon reason and common 
sense.  It must grow out of the evidence in the case.  The concepts of probability, and the degrees 
of it, cannot obviously be expressed in terms of units to be mathematically enumerated as to how 
many of such units constitute proof beyond reasonable doubt.

5.  Then what are the circumstances that are to be proved in a case based on circumstantial 
evidence:
   It is held in Bodhraj vs State of Jammu and Kashmir, AIR 2002 SC 3164: With regard to 
number of  circumstances  and value of  circumstances  there is  no straight  jacket  formula  but 
ultimately  “The  conditions  precedent  before  conviction  could  be  based  on  circumstantial 
evidence, must be fully established.  They are (1) the circumstances from which the conclusion 
of guilt is to be drawn should be fully established.  The circumstances concerned must or should 
and not  may be  established;  (2)  the  facts  so  established  should  be  consistent  only with  the 
hypothesis of the guilt of the accused, that is to say, that should not be explainable on any other 
hypothesis except that the accused is guilty;  (3) the circumstances should be of a conclusive 
nature and tendency; (4) they should exclude every possible hypothesis except the one to be 
proved; and  (5) there must be a chain of evidence so complete as not to leave any reasonable 
ground for the conclusion consistent with the innocence of the accused and must show that in all 
human probability the act must have been done by the accused.”

      The following are the circumstances culled out from various cases: 
(ai). Last seen theory:  It is held in Babu s/o Raveendran vs Babu s/o Bahuleyan (2003) 7 SCC 
37: “That the accused and the deceased were last seen together. To put it tersely, both of them 
slept together by retiring to the room that night.  Last seen together in legal parlance ordinarily 
refers to the last seen together in the street, at a public place, or at any place frequented by the 
public.  But here, the last seen together is much more than that.  The last seen together here is 
sleeping together inside the bolted room.  There was no evidence of an intruder.   In such a 
situation, the circumstances leading to the death of the deceased were shifted to the accused.  It is 
he who knows in what manner and in what circumstances the deceased had met her end and as to 
how the body with strangulation marks found its way into the nearby well.  All the aforesaid 
circumstances, taken together cumulatively, lead and unerringly point only to the guilt of the 
accused.
(ii)  It  is  held  in  Damodar  vs  State  of  Karnataka,  AIR  2000  SC  50:  The  prosecution  has 
satisfactorily established that the appellant was last seen with the deceased on 30.4.1991.  The 
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appellant either in his S.313, Cr.P.Code statement or by any other evidence has not established 
when and where he and the deceased parted company after being last seen.
(iii) When the last seen theory is established beyond all reasonable doubt ?
      On this aspect it was held in Shyamal Ghosh Vs. State of West Bengal, 2012 (4) Supreme 
481 that the gap between the time when the accused persons were last seen with the deceased 
and the discovery of his mutilated body is quite small and the possible inference would be that 
the accused are responsible for commission of the murder of the deceased. Once the last seen 
theory comes into play,  the onus was on the accused to explain as to what happened to the 
deceased after  they were together seen alive.  The accused persons have failed to render any 
reasonable/plausible explanation in this regard. 

(bi).  Absconding of Accused: It is held in Amrik Singh, Satnam Singh Vs. State of Rajasthan, 
[1994] 1 SCC 563: The prosecution placed strong reliance during the trial of Amrik Singh on his 
absconding. Indeed absconding by itself may not be of any conclusive evidentiary value but it is 
a  circumstance  which  cannot  be  ignored  while  considering  other  evidence  connecting  the 
accused  with  the  crime.  Where  the  other  evidence  is  convincing  and  reliable,  absconding 
assumes some importance.
(bii) It is held in Khanala Venkata Krishna Yadav Vs. State of A.P.,[2005] 2 ALD(Cri) 376:  No 
doubt, absconding of accused for a variety of reasons may not by itself is sufficient to arrive at a 
conclusion that the crime was committed by the accused, but it can be taken as an additional link 
in the chain of circumstances. In the absence of any explanation, this circumstance can be taken 
as a link in the chain of circumstantial evidence.
(biii) It is held in Joshinder Yadav vs. State of Bihar in Crl.Appeal No.259/2009 decided on 20-
01-2014 (SC): All the accused absconded from their house with their belongings and that the 
house was completely empty, lead to an irresistible conclusion that the accused were responsible 
for the death of Bindula Devi.
(biv).  It is held in S.Anwar Basha Vs. State of A.P., [1998] 1 ALT(Cri) 543: “When husband and 
wife are in the same house, the normal presumption is that the wife and husband slept in the 
same room or portion of the house unless it is brought out through evidence that one of them 
slept in a different portion. In this case, the evidence of PW3 and the admission of the accused 
when  he  was  examined  under  Section  313  of  Cr.  PC,  goes  to  show  that  the  accused  was 
undoubtedly present in the house. The accused claimed that in the early hours of 1-2-1993, he 
was taken to the doctor - PW4 for treatment. Thus, in the absence of any explanation given by 
the husband, and when the husband and wife alone are in the house and the wife is found dead, 
presumption  under  Section  106  of  the  Evidence  Act  could  be  drawn  that  the  husband  is 
responsible for the death of his wife. In Sharad Birdhichand Sarda v. State of Maharashtra, AIR 
1984 SC 1622, the Supreme Court has held that the facts so established should be consistent only 
with the hypothesis of the guilt of the accused. There must be a chain of evidence complete as 
not  leave any reasonable ground for  so the  conclusion  consistent  with  the innocence  of  the 
accused  and  must  show that  in  all  human probability,  the  act  must  have  been  done  by the 
accused. When all various links in the chain had been satisfactorily proved by the prosecution 
and the circumstances point out to the guilt of the accused with reasonable definiteness, absence 
of explanation by the accused regarding the circumstances leading to the death of the deceased, 
who is his wife, could be an additional link which completes the chain.

6.   What part of the statement is admissible U/sec.27:
(i)   It is held in Bodh Raj Vs. State of J & K 2002(6) Supreme 154: The basic idea embedded in 
Section  27  of  the  Evidence  Act  is  the  doctrine  of  confirmation  by  subsequent  events.  The 
doctrine is founded on the principle that if any fact is discovered as a search made on the strength 
of any information obtained from a prisoner, such a discovery is a guarantee that the information 
supplied by the prisoner is true. The information might be confessional or non-inculpatory in 
nature but if it results in discovery of a fact, it becomes a reliable information. It is now well 
settled that recovery of an object is not discovery of fact envisaged in the section. Decision of 
Privy Council in Palukuri Kotayya v. Emperor (AIR 1947 PC 67), is the most quoted authority 
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for supporting the interpretation that the "fact discovered" envisaged in the section embraces the 
place  from which  the  object  was  produced,  the  knowledge of  the  accused  as  to  it,  but  the 
information given must relate distinctly to that effect.
(ii) It is held in State of Karnataka v. David Razario, 2002 Cr.L.J.4127:The basic idea embedded 
in Section 27 of the Evidence Act is the doctrine of confirmation by subsequent events.  The 
doctrine is founded on the principle that if any fact is discovered after a search made on the 
strength of any information obtained from a prisoner, such a discovery is a guarantee that the 
information supplied by the prisoner is true.  The information might be confessional or non-
inculpatory in nature but if it results in discovery of a fact, it becomes a reliable information.  It 
is now well settled that recovery of an object is not discovery of fact envisaged in the section.
(iii) It is held in Limbaji Vs. State of Maharashtra, [2002] 0 AIR(SC) 491:  Let us then turn to the 
question whether  the statement  of  the appellant  to  the effect  that  ‘he had hidden them (the 
ornaments)’ and ‘would point out the place’ where they were is wholly admissible in evidence 
under S. 27 or only that part of it is admissible where he stated that he would point out the place 
but not the part where he stated that he had hidden the ornaments. Alter referring to the well 
known  case  of  Pulukuri  Kotayya  vs.  King-Emperor  (AIR  1947  PC  67),  the  question  was 
answered as follows:
   The whole of this statement in our opinion relates distinctly to the discovery of ornaments and 
is admissible under S.27 of the Indian Evidence Act. The words ‘where he had hidden them’ 
are not on a par with the words ‘with which I stabbed the deceased’ in the example given  
in the judgment of the Judicial Committee. These words (namely, where he had hidden 
them) have nothing to do with the past history of the crime and are distinctly related to  
the actual discovery that took place by virtue of that statement. 

7.   Motive: Motive is not sine qua non in each and every case: 
(i) It is held in Surinder Pal Jain Vs. Delhi Administration,AIR 1993 SC 1723: The absence of 
motive, however, puts the court on its guard to scrutinize the circumstances more carefully to 
ensure that suspicion and conjecture do not take place of legal proof.
(ii)  Undoubtedly,  in  cases  of  circumstantial  evidences  motive  bears  important  significance. 
Motive always locks up in the mind of the accused and some time it  is  difficult  to  unlock. 
People do not act wholly without motive.  The failure to discover the motive of an offence does 
not signify its non-existence.  The failure to prove motive is not fatal as a matter of law.  Proof of 
motive is never an indispensable for conviction.  When facts are clear, it is immaterial that no 
motive has been proved.  Therefore, absence of proof of motive does not break the ink in the 
chain  of  circumstances  connecting  the  accused  with  the  crime,  nor  militates  against  the 
prosecution case.  

8.   When accused supplies the missing link:
I.  It is held in Gurpreet Singh Vs. State of Haryana, AIR 2002 SC 3217: Non-explanation or 
giving false explanation:The appellant-accused has not offered any reason nor explanation except 
a plea of alibi which the High Court ascribed to be as false denial.  The chain of events dispels 
any doubt and there seems to be sufficient evidence on record to connect the appellant with a 
brutal killing of wife, the motive of which is apparent.
II.  Conduct of accused:  It is held in Joshinder Yadav vs. State of Bihar (supra):The fact that the 
accused did not lodge any complaint about missing of Bindula Devi is supplying the missing 
link.
III.  It  is  held in  Lekhraj  Hari  Singh vs.  State  of  Gujarat,  AIR 1998 SC 242:  It  was  clearly 
established by the prosecution that the accused and the deceased had come together to the house 
of Jarnail Singh on 22.12.1981 and that they had stayed together in one room in the said house. 
It further held that it was established beyond reasonable doubt that the dead body which was 
found from the said room on 27th morning was that of deceased, Ram Singh who had come as a 
guest along with the accused.
   The accused had denied all these facts as false.  As the accused had falsely denied these facts, 
the High Court was right in holding that it supplied the missing link in the chain and that the 
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chain of circumstances being complete, it was reasonable and safe to conclude that it was the 
accused who had committed murder of the deceased.
IV.  It is held in Jalasab Shaikh Vs. State of Goa, AIR 2000 SC 571: 
(i)  The appellant, his wife and the child were residing in the room of PW-2 Ganesh since about 
12 days     
      before the date of the incident; 
(ii) Only those three persons were residing in that room;

(1) (iii)  The appellant used to return home in drunken condition in the evening and 
create nuisance;

(2) (iv) In the evening at about 7 O'Clock, there was some disturbance in the room of 
the appellant.

(3) (v)  At about 7:00 a.m., next morning, the son of the appellant was found crying 
outside the room;

(4) (vi)  The appellant's wife was found lying dead with a pick axe stuck over her 
head;

(5) (vii) The appellant had run away from that place and could be traced by the police 
after 10 days.

          The explanation of the appellant, that he was not residing in one of the rooms in the house 
of PW-2, Ganesh Karma, and that he did not know how his wife was killed, as he was away in 
his own village, was rightly found to be false.  If he was really away from that place then, on 
coming to know about the death of his wife, he would have immediately rushed to that village. 
On the contrary, the Police had to go in search of the appellant and he could be arrested only 
after 10 days.  This false explanation given by the appellant, as rightly held by the Courts below, 
provides the missing link in the chain of circumstances.
V.   It is held in Vasa Chandrasekhar Rao vs. Ponna Satyanarayana, AIR 2000 SC 2138: When 
these circumstances were put to the accused through his examination under S. 313 of the Cr.P.C., 
the accused merely denied the same and such denial would be an additional link in the chain of 
circumstances to bring home the charge against the accused.
VI.  It is held in Anthony D' Souza vs State of Karnataka,AIR 2003 SC 258: By now it is well 
established principle of law that in a case of circumstantial evidence where an accused offers 
false answer in his examination under S.313 against the established facts that can be counted as 
providing a missing link for completing the chain.
VII.   It is held in Subhasish Mondal @ Bijoy vs State of West Bengal in Crl.Appeal No.1391 of 
2008, Decided on :  21-11-2013:Another facet is  required to be addressed to.  Though all  the 
incriminating circumstances which point to the guilt of the accused has been put to him, yet he 
chose not to give any explanation under S.313 of the Cr.P.C except choosing the mode of denial. 
It is well settled in law that when the attention of the accused is drawn to the said circumstances 
that inculpated him in the crime and he fails to offer appropriate explanation or gives a false 
answer,  the  same  can  be  counted  as  providing  a  missing  link  for  building  the  chain  of 
circumstances... In the case at hand, though a number of circumstances were put to the accused, 
yet he has made a bald denial and did not offer any explanation whatsoever. Thus, it is also a 
circumstance that goes against him.
VIII.    It is held in Munish Mabar v State of Haryana, AIR 2013 SC 912:   It is obligatory on the 
part of the accused while being examined under Section 313 Cr.P.C., to furnish some explanation 
with respect to the incriminating circumstances associated with him, and the Court must take 
note of such explanation even in a case of circumstantial evidence in order to decide whether or 
not  the  chain  of  circumstances  is  complete.  When the  attention  of  the  accused  is  drawn to 
circumstances that inculpate him in relation to the commission of the crime, and he fails to offer 
an appropriate explanation, or gives a false answer with respect to the same, the said act may be 
counted as providing a missing link for completing the chain of circumstances. 

9.   When burden Shifts to the accused U/sec. 106 of Indian Evidence Act:
(i) In our opinion, the prosecution having established that the accused treated the deceased with 
cruelty and that they subjected her to harassment for dowry, the accused ought to have disclosed 
the facts which were in their personal and special knowledge to disprove the prosecution case 
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that they murdered Bindula Devi.  Section 106 of the Evidence Act covers such a situation.  The 
burden which had shifted to the accused was not discharged by them.  In this connection, we may 
usefully refer to the judgment of this Court in Shambhu Nath Mehra v. State of Ajmer where this 
Court explained how Section 101 and Section 106 of the Evidence Act operate.  Relevant portion 
of the said judgment reads thus: “Section 106 is an exception to Section 101. Section 101 lays 
down the general rule about the burden of proof.
   Whoever desires any Court to give judgment as to any legal right or liability dependent on the 
existence of facts which he asserts, must prove that those facts exist.
Illustration (a) says - A desires a Court to give judgment that B shall be punished for a crime 
which A says B has committed. A must prove that B has committed the crime.
     This  lays  down the general  rule  that  in  a  criminal  case,  the burden of  proof  is  on the 
prosecution and Section 106 is certainly not intended to relieve it of that duty.  On the contrary, it 
is designed to meet certain exceptional cases in which it would be impossible, or at any rate 
disproportionately difficult, for the prosecution to establish facts which are 'especially' within the 
knowledge of the accused and which he could prove without difficulty or inconvenience.”
  It is held in Baram Prasad Agrawal v. State of Bihar the prosecution had established the cruel 
conduct of the accused i.e., her husband and members of his family and the sufferings undergone 
by the deceased at their hands.  The unbearable conduct of the accused ultimately resulted in her 
death by drowning in the well in the courtyard of the accused's house.  This court observed that 
what happened on the fateful night and what led to the deceased's falling in the well was wholly 
within the personal and special knowledge of the accused.  But they kept mum on this aspect.
(ii)  It is held in Joshinder Yadav vs. State of Bihar (supra): the deceased was admitted in the 
custody of the accused.  She disappeared from their house.  As to how her dead body was found 
in the river was within their special and personal knowledge.  They could have revealed the facts 
to disprove the prosecution case that they had killed Bindula Devi.  They failed to discharge the 
burden which had shifted to them under Section 106 of the Evidence Act.  The prosecution is not 
expected to give the exact manner in which the deceased was killed.  Adverse inference needs to 
be drawn against the accused as they failed to explain how the deceased was found dead in the 
river in one foot deep water.

10.   Duty of Court:
(i)  It is not that every one of the inks must appear on the surface of the evidence, since some of 
these links  may only be inferred  from the  proven facts.   Circumstances  of  strong suspicion 
without, however, any conclusive evidence are not sufficient to justify the conviction and it is on 
this score that great care must be taken in evaluating the circumstantial evidence.  In any event, 
on the availability of two inferences, the one in favour of the accused must be accepted.
(ii)  The  Supreme  Court  has  consistently  held  that  when  the  evidence  against  the  accused, 
particularly when he is charged with grave offence like murder consists of only circumstances, it 
must be qualitatively such that on every reasonable hypothesis the conclusion must be that the 
accused is guilty; not fantastic possibilities nor freak inferences but rational deductions which 
reasonable minds make from the probative force of facts and circumstances.
(iii)  Undoubtedly,  in  cases of  circumstantial  evidences  motive bears  important  significance. 
Motive always locks up in the mind of the accused and some time it  is  difficult  to  unlock. 
People do not act wholly without motive.  The failure to discover the motive of an offence does 
not signify its non-existence.  The failure to prove motive is not fatal as a matter of law.  Proof of 
motive is never an indispensable for conviction.  When facts are clear, it is immaterial that no 
motive has been proved.  Therefore, absence of proof of motive does not break the link in the 
chain  of  circumstances  connecting  the  accused  with  the  crime,  nor  militates  against  the 
prosecution case.
(iv) It is held in Balwinder Singh  vs State of Punjab, AIR (SC)-1996-0-607: In a case based on 
circumstantial  evidence  the  Court  has  to  be  on  its  guard  to  avoid  the  danger  of  allowing 
suspicion to take the place of legal proof and has to be watchful to avoid the danger of being 
swayed by emotional considerations, however strong they may be, to take the place of proof.  It 
is in the context  of the above settled principles, that we shall analyze the evidence led by the 
prosecution. 
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11.  What are sufficient circumstances to form the complete chain of events: 
     There is no hard and fast rule to lay down any formula as to when chain of events is complete 
and   
     when not? But these are all examples of cases for our guidance. 
I. Following are the examples in which circumstantial evidence was held to be sufficient to 
warrant theconviction:
(a)  There was bitter enmity between the appellants and the deceased;
(b) The deceased died as a result of injuries inflicted on him by sharp cutting weapons like 

“Bhalas” and “ Pharsas”;
(c) The appellants and others were carrying the dead body;
(d) On hearing a hue and cry, the appellants dropped the dead body and ran  away from the 

place;
(e) the appellants gave no explanation as to how they happened to carry the dead body of the 

deceased.
(f) that the witnesses saw the appellant with “ Bhalas” and “ Pharsas” and 
(g) all  the  injuries  on  the  person  of  the  deceased  could  be  caused  by  “  Bhalas”  and  “ 
Pharsas”.

II. The circumstances, i.e., (i) evidence of last seen; (ii) misrepresentation and  intentional false 
statement  of  the  appellant  as  to  the  whereabouts  of  the  deceased;  (iii)  evidence  relating  to 
injuries  on  deceased;  and  (iv)  discovery  and  seizure  of  incriminating  articles;  found  to  be 
established  against  the  appellant  form  a  complete  chain  of  evidence  as  not  to  leave  any 
reasonable  ground  for  a  conclusion  consistent  with  the  hypothesis  of  the  innocence  of  the 
appellant but on the contrary the same are of exclusive nature consistent only with the hypothesis 
of  the  guilt  of  the  appellant  and  conclusively lead  to  irresistible  conclusion  that  it  was  the 
appellant and he alone who had committed murder of the girl after subjecting her to forcible 
sexual intercourse.
III. The prosecution relied upon the following circumstances against the appellant:
(i) the deceased was living in her-in-laws house all along at the relevant time of the occurrence;
(ii) the relation between the deceased and her father-in-law, Girja Sao, was strained because he 
wanted   
     to consume the deceased sexually;
(iii) the death of the deceased was homicidal;
(iv) after her murder, her dead body was dropped into a well with the help of a Jhaggar;
(v) some blood-stains were found inside the room of the accused and also one blood-stained 
shawl was recovered from there; and
(vi) no information with regard to the death of the deceased was reported by any of her-in-laws.
IV.  The following circumstances were proved against the accused-appellant:
(1) The accused and the deceased were last seen together on 15.11.1989 as spoken to by the  

prosecution.
(2) Recovery of one yellow colour full shirt (MO-IV).  Ash colour full pant (MO-V) and one 

shawl  (MO-VI)  at  the  instance  of  the  accused  under  S.27  of  the  Evidence  Act  on  
18.11.1989 under Ex.13 in the presence of Pws-23, 25 and 30 and one Ishwar Panigrah.  

Pws-7 and 15 stated that the shirt (MO-IV) and pant (MO-V) were worn by the accused on  
15.11.1989.  The apparels seized under Ex.13 contained blood-stains.

(3) Recovery of the gold chain by PW-34 from one Sardar Kar Saraf on 30.11.1989 under 
Ex.9 in the presence of P.Ws -21 and 26.
(4) PWs 4 and 15 stated that the gold chain (MO-1) was being worn by the deceased.
(5) The statements of Pws-19, 20 and 27 made in connection with the transaction, sale of the 

gold chain at the request of the accused.
(6) The recovery of Kathury (kati) (MO-VII) by the I.O. at the instance of the accused under 

Ex.15 in the presence of PW-29.
(7) The opinion of the doctor PW-22, who conducted the autopsy on the  

possibility of the injuries of the deceased by weapon like kati ( MO-VII).
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(8) Presence of human blood on cloths seized.
Conclusion:
      So circumstantial evidence is no longer a weak piece of evidence but is exceptional cases 
stronger than direct evidence because the circumstances can't speak lie.  Secondly the accused is 
also having equal responsibility in certain exceptional cases to explain as to how the deceased 
found dead.  So the cumulative circumstantial  evidence  provides  a  very  strong  case  to 
determine the truth of a matter, and a suspect can be found guilty of a crime purely upon the 
strength of circumstantial evidence.  That's why university of Michigam Law professor Robert 
Precht said, “circumstantial evidence can be, and often is more powerful than direct evidence”.

By 
                   Dr. T. Srinivasa Rao, M.A.LL.M.,PGD IRPM.PhD.(Gold Medal)

V Addl. District Judge, Ranga Reddy District
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Burden of proof in pronote and cheque bounce cases

   “King Solomon prayed the God almighty like this “therefore give to your servant an understnding heart to judge your people,  
that I may discern between good and evil”.  Then God answered his prayer and said “I have given you a wise and understanding  
heart, so that there has not been any one like you before you, nor shall any like you arise after you”.  Therefore, King Solomon is  
known for his wise judgments.”

INTRODUCTION:
          Most of the litigation in our country is covered by negotiable instruments. Like Article 32 
of the Constitution, burden of proof is heart and soul of adjudication.   Before adjudicating any 
matter the adjudicator should know on whom the burden of proof lies and how onus shifts from 
one party to another and ultimately who failed to discharge the burden or onus of proof.  The 
ultimate object of the trial is to find out truth.  In that process the presumptions help the parties to 
reduce their burden to prove a particular fact.  It is uncommon for the stake holders to often 
confuse with the following aspects: 1. Presumptions 2. On whom the burden of proof lies: (a) 
when  execution  is  admitted,  (b)  when  execution  is  denied  and  (c)  when  only  signature  is 
admitted  3. When presumptions, come to the rescue of the complainant  4. When presumptions 
are rebutted  5. When onus to prove shifts   6. When complainant has to prove beyond reasonable 
doubt  7. When preponderance of probabilities rebut the presumption under Section 118 (a) and 
139 of  N.I.  Act.   8.  What  is  the difference between Section 139 and 118 (a) of  Negotiable 
Instruments  Act  and when they are  raised.   9.  What  is  the  meaning of  the  expression until 
contrary is  proved.  10.  How the adverse inference can be drawn.  11.   How  to prove the 
execution of the Negotiable Instruments.   
         My endeavour in writing this article is that he who is well versed with the above aspects 
can render speedy, substantive and qualitative justice and thereby one can give message as to 
how a litigant  won or  lost  his  case.   No doubt  the trial  is  not  only for the parties but  also 
sometimes for the adjudicator also because he should know the truth of the litigation. 

1.Presumptions:

          Presumptions are rules of evidence. The obligation on the prosecution may be discharged 
with the help of presumptions of law or fact  unless or until  the accused showed reasonable 
possibility of the non-existence of the presumed fact.
         Presumptions under section 118 and under section 139 are rebuttable presumptions. Section 
118(a) provides a presumption that the cheque was made or drawn for consideration. Section 139 
provides that unless the contrary is proved, that the holder of the cheque received the cheque for 
the discharge, in whole or in part, of any debt or other liability.
        A conjoint  reading  of these sections i.e., sec 118 (a) and sec 139 will show that whenever 
the drawal of the cheque is either admitted or proved, the presumption under section 118 (a) will 
come to picture to say that the cheque is supported by consideration.  The presumption under 
section 139 is explanatory and supplementary to the presumption under section 118 (a) to show 
that the cheque was received by the holder for the discharge of the debt or other liability.
         The nature of the presumption under section 138 is subject to the three conditions specified 
relating to presentation of cheque, giving of the notice and the non-payment after receipt of the 
notice.
        The effect of these presumptions is to place the evidential burden on the accused of proving 
that the cheque was not issued towards the discharge of any liability.
        Presumptions may be looked as bats of law, flitting in the twilight but disappearing in the 
sun shine of facts.  When such evidence is introduced the presumption is functuous officio and 
drops out of sight.

2. On whom burden of proof lies:
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When the execution is admitted:
          In view of the presumptions under section 118(a) and section 139, once accused admitted 
his signature on cheque, burden lies on him to prove that cheque was issued not for discharge of 
debt or liability legally enforceable in as much as every negotiable instrument shall be presumed 
to be supported by consideration under sec 118 (a) unless the contrary is proved and secondly a 
presumption that the holder of cheque receiving the same of the nature referred to in sec. 139 to 
discharge in whole or in part of any debt or other liability.  So the burden lies on the promissory 
to rebut the said presumption.
When execution is denied:
       Then it is the burden of the complainant/plaintiff to prove the execution of a cheque or 
pronote by the following means: The law thus can be summarise that the proof of identification 
of hand writing or the signature, as the case may be 1. By means of direct evidence 2. By means 
of familiar  evidence 3. By means of comparison 4. By admission of parties 5. By means of 
scientific comparison by an expert and  6. By means of circumstantial evidence. 
         By direct evidence means by examining the persons who are said to have  been present at 
the time of writing of the disputed handwriting or signatures, and by familiar evidence means by 
examining the persons who are conversant with the hand writing and signatures of the executant.

3. How to discharge the evidential burden by the accused:

     The phrase “burden of proof” has two meanings: one the burden of proof as a matter of law 
and pleading and the other the burden of establishing a case. The former is fixed as a question of 
law on the basis of the pleadings and is unchanged during the entire trial, whereas the latter is not 
constant but shifts as soon as party adduces sufficient evidence to raise a presumption in his 
favour. Sec 139 is an example of a reverse onus clause that has been included in furtherance of 
the legislative objective of improving the credibility of negotiable instruments. While sec 138 
specifies strong criminal remedy in relation to the dishonour of cheques, the rebuttal presumption 
under section 139 is a device to prevent undue delay in the course of litigation,  however the 
accused cannot be expected to discharge an unduly high standard of proof.
        It is not necessary for the accused to get into witness-box or examine any witness or 
produce any document on his behalf.  
        The reverse onus clauses usually impose an evidentiary burden. Keeping this in view court 
has to see whether the said circumstances are sufficient to rebut the presumption under section 
139 of the Act that the cheque was issued for discharge of debt.
        When the accused has to rebut the presumption under section 139, the standard of proof for 
doing so is that of  “preponderance of probabilities”. Therefore,  if the  accused is able to raise a 
probable defence basing on the material available in the evidence on the side of the complainant 
and by the answers elicited from the witnesses of  the complainant would improbabilise against 
the complainant and such degree shall be enough to rebut the presumption and recast the burden 
that creates doubts about the existence of a legally enforceable debt, the prosecution can fail. The 
accused can rely on the material submitted by the complainant in order to raise such a defence 
and it is conceivable that in some cases the accused may not need to adduce evidence.
      If he was not raising a probable defence, it means the accused was not able to contest the 
existence of a legally enforceable debt or liability.

4.  How the adverse inference can be drawn:

      The court may also draw adverse inference against a party who being in a position to adduce 
better evidence deliberately abstains from doing so.
       Section 114(g) enables the court to draw a presumption if  the available evidence is not 
produced, it will rebut the presumption  under section 118(a). So the burden of proof may be 
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shifted by the presumptions of law or fact. Generally it is the duty of the party to lead the best 
evidence in his possession which could throw light on the issue in controversy and in case such 
material evidence is withheld, the court may draw adverse inference under section 114(g) of the 
evidence act notwithstanding  that the onus of proof did not lie on such party and was not called 
upon to produce the said evidence.
      It is not easy to decide at what  particular stage in the course of the evidence the onus shifts 
from one side to the other. When tribunal feels it cannot make up its mind as to which of the 
versions is true it will hold that the party on whom the burden lies has not discharged the burden. 
At this stage the wisdom of the adjudicator plays a pivotal role in deciding the matter.  Now let 
us see how the wise King Solomon used his wisdom to find out truth. Long long ago queen 
Sheba on hearing the wisdom of the said King visited his Kingdom and tested his knowledge as 
follows:
Sheba tested Solomon’s ingenuity in action.   1.  Dressing five boys and girls  identically,  she 
asked him to detect their sex. When he handed them bowls of water for them to wash hands, the 
girls, unlike the boys, rolled up their sleeves.  2. Sheba also brought Solomon two flowers alike 
in an appearance, but one was real while the other was artificial; he distinguished them by noting 
how bees  swarmed  to  the  flowers  with  the  genuine  flagrance.  3.  Then,  giving  him a  large 
emerald with a curved hole in the middle, she asked him to draw a thread through it; he sent for a 
silk warm, which crawled through the hole drawing with it a silken thread.  4. Sheba presented 
Solomom with the sawn trunk of a seedar tree, the ends cut off so that they looked the same; she 
asked Solomon which end had been the root, and which the branches. Solomon ordered the tree 
stump to be placed in water. When one end sank while the other floated, he said to her, “the part 
which sank was the root,  and that  which floated on the surface was the end containing the 
braches”. 
         The difference between section 114 (g) and (a) of Evidence Act  and 118 (a) Negotiable 
Instruments  Act  is,  under  the  first  the  court  has  discretion to  make the presumption or  not, 
whereas under the second , the court is bound to start with the presumption .
        When both parties led evidence, the onus of proof loses all importance and becomes purely 
academic.

5.  When the complainant has to prove his case beyond reasonable doubt:

      The general presumption of innocence gets revived once the presumption 118(a) is rebutted 
by preponderance of probabilities and thereafter the burden shall be solely on the complainant to 
prove the charge beyond reasonable doubt.
       Admissions and improbabilities found in the evidence on the side of the complainant alone 
are  enough  to  rebut  the  presumption.  Then  what  are  the  improbabilities?   For  better 
understanding  the  following  are  some  of  the  improbabilities:   1.  Source  of  income  of  the 
complainant, and the stand of the accused right from the beginning happened to be consistent 
that he never borrowed any amount from the complainant and he never issued the cheque and he 
did not know him and he never seen him and there was no chance for the accused to have 
borrowed any amount from the complainant.  2. He issued the cheque for the purpose of security. 
3. Non-examination of material witnesses 4. Absence of details of the date on which the loan was 
advanced so also the absence of any documentary or other evidence that any loan transaction has 
indeed been taken place. 5. Presenting the cheque immediately after altercation between parties 
to take revenge. 
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Meaning of the expressions “unless the contrary is proved” and “until the contrary is  
proved”:       Section 118(a) and sec 139 although speak of presumption in favour of the holder of the cheque, it also  included the provisos by incorporating the expressions  “unless the contrary is proved” and “until the contrary is proved” which are the riders imposed  by  the  legislature  under  the  aforesaid  provisions  as  the  legislature chooses to provide adequate safeguards from harassing the innocents but this does  not  preclude  the  person  against  whom  the  presumption  is  drawn  from rebutting  it  proving  to  the  contrary.   Once  convincing  rebuttal  evidence  is adduced and accepted by the court, having regard to all the circumstances of the case and the preponderance of probabilities, the evidential burden shifts to the complainant who has also the legal burden.

Conclusion:
        So now it is settled law that the presumption mandated by section 139 does indeed include 
the existence of legally enforceable debt or liability. Otherwise the presumption under section 
139  will  become  a  dead  letter.  But  at  the  same  time  it  should  not  be  forgot  that  the  said 
presumption is a rebuttal presumption and if it is rebutted by the accused, the burden casts shifts 
on  the  complainant  to  prove  the  offence  beyond  reasonable  doubt.  And  to  rebut  the  said 
presumption the accused need not get into the witness box, it is suffice to show improbabilities 
from  the  oral  and  documentary  evidence  including  the  admissions  of  complainant  and  his 
witnesses.
       So the initial evidential burden lies on the accused when the accused admitted the execution 
or execution is proved.  If the accused discharged the onus of proof that the cheque was issued 
not for discharging legally enforceable debt by showing preponderance of probabilities and in 
that process the presumptions under section 118(a) and sec 139 disappear and the court may use 
sec 114 (g) if the complainant withholds any material evidence.
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 A  COMPARATIVE  STUDY OF TEMPORARY AND PERMANENT INJUNCTIONS

“He who loves his neighbour shall not covet his neighbour’s house, land, etc.,”

Now-a-days most of the people are very selfish even they don’t love their neighbour  and 
they don’t bear to allow the crow to lie on their terrace which lied on  their neighbour’s terrace. 
There is vide difference in between the present generation and the old generation, and the same 
can be perceived by the following story:

 One Rangayya purchased one acre of land from Somayya.  Soon after Rangayya found 
treasure in the said land while cultivating the same and said to himself  that he  purchased only 
one acre of land but not the  treasure in it therefore he shall ask the Somayya to take the treasure 
which belongs  to his ancestors, and accordingly asked Somayya to take the same, interestingly 
what  Somayya  answered  was  that  he  sold  away  the  land  which  includes  everything  in  it, 
therefore it does not belong to him as he lost his right over the same. But now-a-days there are 
very few people with such attitude.

At times litigants filing suits with fresh round of litigation even though a matter was 
finally disposed of by the Apex Court, only for the sake of getting interim injunction. Some times 
after getting the interim injunction he will build up his case by securing evidence of possession. 
So in this back drop I am writing this article, that most of the stake holders would know 1. What 
is injunction, in  which case interim injunction can be granted and in which cannot be granted? 2. 
When status-quo can be granted and cannot be granted? 3. What are the principles that are to be 
considered while granting interim injunction and permanent injunction? 4. Difference between 
temporary  injunction  and  permanent  injunction?  5.When  mandatory  injunction  at  the 
interlocutory stage can be granted? 6. Whose possession can be protected and whose protection 
need not be? 7. When declaration is necessary? 8.Whether the findings of interim injunction will 
have any bearing on the suit?  9.  Whether  trespasser  can be granted injunction? 10.  General 
protection under Section 52 of T.P.Act?

1.  What is injunction:
 Injunction is nothing but power of the Court in the shape of a preventive or mandatory 
relief and it should not be granted as a matter of right unless the certain conditions are satisfied.
 It was held in Sridhar Panda Vs.  Taramani Dibya, 1997 (3) Civil L.J. 597  “an injunction 
is a judicial process whereby a party is ordered to refrain from doing or to do a particular act or 
thing.  In  the  former  case  it  is  called  a  restrictive   injunction  and in  the  latter  a  mandatory 
injunction.  Injunction  may  be  either  final  remedy   obtained  by  a  suit,  or  primary  and 
Interlocutory relief granted while the suit is pending. In the 1st case it is a decree, in the 2nd an 
order or writ. An injunction is merely a process by which Court  enforce equity. It is an order of 
an equitable nature.  And Interlocutory or interim injunction is to preserve matters in suit until 
the case can be tried.

2.     Object of granting temporary injunction:
The very object of granting temporary injunction is to keep the matters in status-quo until 

final disposal of the suit, the power of granting temporary injunction must be exercised most 
cautiously.  It  is  only when  the  property is  in  danger  of  being  wasted,  destroyed,  damaged, 
alienated or put behind the power of the Court such power can be exercised.

The decision, whether or not to grant an interlocutory injunction has to be taken at a time 
when the exercise of the legal right asserted by the plaintiff and its alleged violation are both 
contested and remain uncertain till they are established on evidence at the trial. The relief by way 
of interlocutory injunction is granted to mitigate the risk of injustice to the plaintiff during the 
period before which that uncertainty could be resolved. The object of the interlocutory injunction 
is  to  protect  the plaintiff  against  injury by violation of his  right,  for which he could not be 
adequately compensated in damages recoverable in the action if the uncertainty were resolved in 
his favour at the trial.

3.    In which case interim injunction can be granted and in which cannot be granted:
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 A temporary injunction can be granted in the following circumstances: 
O.39 R.1 C.P.C provides that in the following cases temporary injunction may be granted:

(1) A property in dispute is in danger of being wasted, damaged, alienated, or sold.
(2)  When  the  defendant  threatens  or  intends  to  remove  or  dispose  of  his  property  with  an 
intention to defraud creditors.
(3)  When  defendant  threatens  to  dispossess  the  plaintiff  or  causes  injury to  the  plaintiff  in 
relation to any property in dispute.
 The  Judicial  Precedents  have  set  some  basic  cardinal  principles  to  grant  temporary 
injunctions. They are (1) prima facie  case, (2) balance of convenience, (3) irreparable loss. The 
petitioner must prove the existence of prima facie right in his favour. The Court must be satisfied 
that there is every possibility hilting in his favour or the petitioner must argue that there is serious 
question to  be tried.  The petitioner  must  satisfy the Court  that  an order  is  highly necessary 
without which a right accrued in favour cannot be protected from injury and which cannot be 
adequately compensated. Added to this, the conduct of the party has to be taken into account and 
that the proof of prima facie case by itself is not sufficient, but it has to be satisfied that non-
interference by Court would result in irreparable injury which cannot be adequately compensated 
in terms of damages. (Colgate Palmolive(India) Ltd Vs. Hindustan Liver Ltd.,  AIR 1999 SC 
3105)

Other  elements  for  consideration: the  Supreme  Court  observed  in  the  above  Colgate 
Palmolive(India) case that the other considerations which ought  to be weighed by the Court for 
grant of injunctions shall be as follows:

2. Extent of damages is an adequate remedy.
3. Protect the plaintiff’s interest for violation of his rights however having regard to the 

injury that may be suffered by the defendants by reason there for,
4. The Court while dealing with the matter ought not to ignore the factum of strength of 

one’s                 
 case being stronger than the others,

5. No fixed rules or notions ought to be had in the matter of  grant of  injunction but on the 
facts and circumstances of each case the relief being  kept flexible,

6. The issue is to be looked from the point of view as to whether on refusal of the injunction 
the plaintiff would suffer irreparable loss and injury keeping in view the strength of the 
parties’ case,

7. Balance  of  convenience  or  inconvenience  are  to  be  considered  as  an  important 
requirement   
even if there is a serious question or prima facie case in support of the grant,

8. Whether the grant or refusal of the injunction will adversely effect the interest of the 
general public which can or cannot be compensated otherwise.

4.    The difference between temporary injunction and permanent injunction:
(a) Temporary injunction:
1. O.39 R.1  C.P.C deals with temporary injunctions.
2. The principles which govern the grant of permanent injunction would  govern the 

grant of temporary injunction also.
3. Temporary injunctions are  to continue till Specific period, till further orders or 

until disposal of the suit
4.  It is preventable relief, it cannot be granted unless at least two of the above said  

conditions are satisfied including prima facie case.
5. It can be granted at any stage of the suit.

(b) Permanent injunction:
A perpetual injunction can only be granted by the decree made at the hearing and upon 
the merits of the suit, the defendant is thereby perpetually enjoined from the assertion of 
a right, or from the commission of an act, which would be contrary to the rights of the 
plaintiff.
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5.       Perpetual injunctions may be granted under the following circumstances:
(1) Subject to other provisions contained and referred to in Chapter 7, Specific Relief 

Act, 1963, a perpetual injunction  may be granted to the plaintiff to prevent a 
breach of  an  obligation  existing  in  his  favour,  whether  expressly  or  by 
implication.
(2) When any such obligation arises from contract, the Court shall be guided by the 

rules and provisions for specific performance of contracts, contained in chapter 2 
of the Act.
(3) When the defendant  invades or threatens to invade the plaintiff’s  right to,  or  

enjoyment of,  property, the Court  may grant perpetual injunction in the following 
cases, namely:

(A) Where the defendant is a trustee of the property for the plaintiff,
(B) Where  there  exists  no  standard  for  ascertaining  the  actual  damage  caused,  or 
likely to be  caused, by the invasion.
(C) Where  the  invasion  is  such  that  a  combination  in  money  would   not  afford 
adequate relief.
(D) Where  the   injunction   is  necessary  to  prevent  a  multiplicity  of  judicial 
proceedings.

In a suit for injunction simplicitor (1) the initial burden lies on the plaintiff to establish 
that he is in possession and enjoyment of the suit land as on the date of filing of the suit, (2) 
he should further establish that the defendant or his men caused unlawful interference or 
causes endangerment to the rights of plaintiff, (3) in doing so plaintiff should stand or fall on 
the basis of his own case and he cannot take advantage of weaknesses, if any, in the case of 
defendant, (4) since the relief of temporary injunction is a discretionary relief, hence the 
plaintiff  should approach the Court  with clean hands without   suppressing any material 
facts.

6.  What is prima facie case?
  When the suit land is vacant land, the presumption under law is that possession follows 
title has to be invoked. The party who has title to the suit land by virtue of which the registered 
sale deed is in his favour, prima facie should be presumed that he is in possession of the suit land 
(D. Yadamma and others Vs. Jayasuriya Narayana and another, 2008 (3) ALD 65). The existence 
of the prima facie right and infraction of the enjoyment of his property or the right is a condition 
for the grant of temporary injunction. Prima facie case is not to be confused with prima facie title 
which has to be established to on evidence at the trial only.  Prima facie case means raising a 
substantial question or bonafide  contention which needs investigation and a decision on merits. 
Satisfaction that there is a prima facie case by itself is not sufficient to grant injunction (Dalpath 
Kumar Vs. Prahlad Singh and others, AIR 1993 SC 276). So grant of injunction is a discretionary 
relief. The exercise thereof is subject to the Court satisfaction that (1) there is a serious disputed 
question to be tried in the suit and there is probability of his being entitled to the relief asked for 
by the plaintiff, (2) the Courts interference is necessary to protect the party from the  injury.  In 
other  words,  irreparable  injury  or  damage  would  ensue  before  the  legal  right  would  be 
established at trial, and (3) that the comparative hardship or mischief or inconvenience which is 
likely to occur from withholding the injunction will be greater than that would be likely to arise 
from granting it.
  It was held in N.V. Choudhary Vs. Hindustan Steel Works Construction Ltd., AIR 1984 
A.P. 110 that the grant of temporary injunction is  a discretionary remedy and in exercise of 
judicial discretion in granting or refusing to grant  temporary injunction the Court will take into 
reckoning the following as guidelines:
 Whether the person seeking temporary injunction has made out a prime facie case. This is 

sine qua non.
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    Whether the balance of convenience is in his  favour i.e.,  whether it  could cause greater 
inconvenience  to  him if  the  injunction  is  not  granted  than  the  inconvenience  which  he 
otherwise would be put to if the injunction is granted.  As to that, the governing principle is 
whether  the  party  seeking  injunction  could  be  adequately  compensated  by  awarding 
damages and the defendant would be in a financial position to pay them.

      Whether  the person seeking temporary injunction would suffer  irreparable  injury.  It  is 
however, not necessary that all the three conditions must obtain. With the first condition as 
sine qua non at least two conditions should be satisfied by the petitioner conjunctively and a 
mere proof of one of the three conditions does not entitle a person to obtain temporary 
injunction.

     So prima facie case means that it needs serious consideration, investigation or determination. 
It does not mean proof at this stage. It means bonafide dispute requiring determination without 
prejudging the case. In order to find out whether there exists any prima facie case in favour of a 
party or not, it would be enough if it could be established that there was a seriously arguable 
question and it is not necessary that the point be proved to the hilt at that stage. Showing a 
reasonable chance of success  is  enough.  The apparent  attempt of the applicant’s  case is  the 
guiding factor. Then the Court has to consider the balance of convenience and irreparable loss 
aspects. 

7.    What is irreparable injury? 
       Even where prima facie case is in favour of plaintiff,  Court will refuse temporary injunction 
if injury suffered by plaintiff on account of refusal of temporary injunction was not irreparable.
(Best Sellers Retail (India) Pvt. Ltd. Vs. Aditya Birla Nuvo Ltd., and others, [2012] 5 SCJ 413).
     The Court  further has to be satisfied that non-interference by the Court would result  in 
irreparable injury to the party seeking relief and that there is no other remedy available to party 
except one  to grant injunction and he needs protection from the consequences of apparent injury 
to be caused. Irreparable injury however does not mean that there must be no physical possibility 
of repairing the injury, but means only that injury must be material one, namely one that cannot 
be adequately compensated by way of damages.

      To quote the words of Alderson, B. in The Attorney-General Vs. Hallett [153 ER 1316 : 
(1857) 16 M. & W. 569]:

“I take the meaning of irreparable injury to be that which, if not prevented by injunction, 
cannot be afterwards compensated by any decree which the Court can pronounce in the 
result of the cause.”

8.     What is balance of convenience?
       The Court while granting or refusing to grant injunction should exercise sound judicial 
discretion to find the amount of substantial mischief or injury is likely to be caused to the parties. 
It is only after a careful comparison between the convenience of two sides that the Court should 
arrive at a conclusion whether to grant or refuse the interim relief to protect the rights of the 
party  which  may be accepted  at  the  trial  of  the  suit  but  the  answers  in  the  matters  arising 
subsequent to the suit need not be considered while granting a refusal to grant an interim relief.

     Ex:  There  are  two  documents  which  indicated  that  there  was  prima  facie  case  to  be 
investigated. Unless the sale certificate is set aside or declared to be a nullity, the same has legal 
validity  and  force.  It  cannot  be  said  that  no  right  could  be  derived  from such  certificate. 
Secondly, when the contesting respondents were in possession as evidenced by the record of 
rights,  it  cannot be said that such possession is  by a trespasser.  The claim of the contesting 
respondents  is  in  their  own  right.  Consequently  injunction  is  refused  (see  Anand  Prasad 
Agarwalla Vs. Tarkeshwar Prasad, [2001] AIR (SC) 2367)

9.  If final relief cannot be granted in favour of a party, normally no question would arise to 
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grant an interim relief in favour of that party so far as the possession and enjoyment of property 
is concerned.

10.       The delay in approaching the Court is of course a good ground for refusal of interim 
relief  but  in  exceptional  circumstances  the  Court  may  grant  relief  even  at  a  belated  stage 
provided the Court is satisfied that the applicant has not been negligent in pursuing  the case.

11.        Irreparable injury is generally substantial and cannot be remedied with damages. Balance 
of convenience necessarily brings in the concept of irreparable injury. The very 1st principle on 
which temporary injunction may be granted is  that  the Court  will  not grant it  to restrain an 
actionable wrong for which damages might be proper remedy. When having regard to the facts of 
circumstances of the case, the appended damages or injury cannot be adequately compensated by 
money. Such injury which cannot be adequately remedied by damages the remedy by damages 
would be inadequate if the compensation ultimately payable to the applicant in case of success in 
the suit would not place him in the position in which he was before. And injuries that to be 
irreparable where there exists no standard of assessing the pecuniary damages. Thus, an injury is 
irreparable that the damages are estimable only by conjecture, and not by any accurate standard. 
       Ex: A prima facie case had been made out  as to the agreement for sale, to go to trial and if  
the nature and character of the suit properties were allowed to be altered during the pendency of 
the suit by construction of multi-storied building, the very purpose for which the appellant had 
filed  the  suit  for  specific  performance  would  be  rendered  nugatory  and   could  not  be 
compensated in terms of money if no such interim order is passed.  The entire object of the suit 
filed by the appellant Trust will be rendered meaningless and the purpose for which the suit had 
been filed would be completely defeated. [See Gujarat Bottling Co. Ltd. & Ors. Vs. Coca Cola 
Co. & Ors. (1995) 5 SCC 544 at 574].

12.  Incidentally, the House of Lords prior to the decision in 1.American Cyanamid Co. Vs. 
Ethican Ltd., 2.  J.T. Stratford & Sons Ltd. Vs. Lindley    in no uncertain terms laid down that the 
plaintiff had to show a strong prima facie case that his rights has been infringed and thereafter 
the plaintiff was required to show that the damages would not be an adequate remedy in the 
event of there being a success of the plaintiff at the trial and that the balance of convenience 
favored the grant. This requirement, however, in the matter of grant of an injunction so far as the 
English Courts  are  concerned,  stands slightly diluted by reason of  the decision in  American 
Cyanamid’s case (supra) which records that in the event of there being a serious issue to decide, 
the grant would be available to a plaintiff on however, compliance with the other fundamentals 
as noticed below. A strong prima facie case, therefore, stands substituted by a serious issue to be 
decided.

              Lord Diplock in Cyanamid’s case laid down the following guiding principles for the 
grant of interlocutory injunction: 

(1) “The plaintiff must first satisfy the Court that there is a serious issue to decide and 
that if the defendants were not restrained and the plaintiff won the action, damages 
at common law would be inadequate compensation for the plaintiff’s loss.

(2)  The Court, once satisfied of these matters will then consider whether the balance 
of  convenience lies in favour of granting injunction or not i.e., whether justice would 

 be best served by an order of injunction.
      (3) The Court does not and cannot judge the merits of the parties’s respective cases 
and that any decision of justice will be taken in a state of uncertainty about the 
parties’ rights.”

       It would seem to follow therefore, that what should be borne in mind, in addition to what 
has been phrased in Lord Diplock’s speech, is that if there is uncertainty, the Court should be 
doubly reluctant  to issue an injunction, the effect of which is to settle the parties’ rights once 
for all.

13. On a clear analysis of the speech of Lord Diplock, it appears that if damages, recoverable 
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at common law, would be an adequate remedy and the defendant would be in a financial position 
to pay the same, no interlocutory injunction should normally be granted, howsoever strong the 
plaintiff’s claim appear to be at that stage. Lord Diplock went on to observe further that in the 
event  of there being any doubt,  as  to the adequacy of the respective remedies and damages 
available to either party or both, then and in that event, the question of balance of convenience 
arises and the same will vary from case to case (Colgate Palmolive India Ltd.,. Vs. Hindustan 
Lever Ltd., 1999 (7) Supreme 240).

14.  Probability test:  
 It was held in Hindustan Petroleum Corporation Ltd., Vs. Sriman Narayanan, AIR 2002 
SC 2598  the need for protection in granting interlocutory injunction has to be weighed against 
the corresponding need of the defendant to be protected against injury resulting from his having 
been  prevented  from excising  his  own  legal  rights  for  which  he  could  not  be  adequately 
compensated  and  the  Court  must  weigh  one  need  against  another  and  determine  where  the 
“balance of convenience” lies.

15.  Conduct of the party also is a relevant factor: 
 The granting of temporary injunction being it is discretionary relief, the conduct of the 
parties  also always  has  to  been considered an important  relevant  factor  in  deciding whether 
temporary injunction  is  to  be  granted  or  not  in  the  circumstances  of  a  particular  case.  The 
conduct may relate to fraud, misrepresentation, suppression of material facts, etc.,  Acquiescence 
or delay also may be fatal in certain circumstances .

16.  Injunction cannot be granted as a matter of course: 
Though it is not possible to lay down a rigid rule regarding the exercise of discretion by the 

Court  while  granting  temporary  injunctions,  since  the  plaintiff  by  the  interim  injunction 
undoubtedly seeks  to  interfere  with  the  rights  of  the opponent  before the plaintiff’s  right  is 
finally established, the injunction is not granted as a matter of course.(N.W. Rly Administration 
Vs. N.W.Rly Union Lahore, AIR 1933 Lah. 2003).

17. What are to be considered while granting Permanent injunction:
The relief of injunction is an equitable and discretionary remedy.  So the maxim that he 

who seeks equity must do equity applicable to a case in which equitable remedy is prayed for. 
Moreover, the plaintiff asking for such a relief should be able to show that he has come to Court 
with clean hands,  added to this  that  title  should not  be investigated in  a  suit  for  permanent 
injunction only, but title can be incidentally investigated for the purpose of determining whether 
the plaintiff was in possession of the suit land as on the date of institution of the suit or not 
( S.Rama Rathnamma Vs. G.Lavanyavathi, [1998] 2 ALD 518).

18. Section 38 of the Specific Relief Act 1963 deals with the grant of perpetual injunction. 
According to sub-section (3) of Section 38 of the Act, a perpetual injunction may be granted to 
the  plaintiff  when  the  defendant  invades  or  threatens  to  invade  the  plaintiff’s  right  to  or 
enjoyment of property where the invasion is such that compensation in money would not afford 
adequate  relief  and  where  the  injunction  is  necessary  to  prevent  a  multiplicity  of  judicial 
proceedings. 

19. It is well settled that in a suit for injunction, the primary question to be considered is one 
of possession.  Of course, the question of title also may be gone into incidentally.  It is also well 
settled that a person in possession, though without title, can resist interference from another who 
has no better title than himself and get injunction( See M. K. Setty Vs. M. V. Lakshminarayana 
Rao). 

20. In Fakirbhai Vs. Naganlal,  a Division Bench of the Bombay High Court held that: it is 
not necessary for the person claiming injunction to prove his  title to the suit  land.  It  would 
suffice if he proves that he was in lawful possession of the same and his possession was invaded 
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or threatened to be invaded by a person who had no title whatsoever.

21. In Swaminatha Vs. Narayanaswami , it is held that where the allegations of the plaintiff 
are that he is in lawful possession of the properties and that his possession is threatened to be 
interfered with by the defendants, he is  entitled to sue for a mere injunction without adding 
prayer for a declaration of his rights. 

22. It can, therefore, be stated as a matter of law, that a suit for bare injunction without a 
prayer  for  declaration  of  title  is  maintainable(Chepana  Peda  Appalaswamy  Vs.  Chepana 
Appalanaidu, [1996] 2 ALT 389).

23. It is needless to say that a person in actual possession of the property can maintain the 
action for injunction against the whole world except the true owner, especially on the strength of 
possessory title( the said view was expressed by the Apex Court in Prataprai N. Kothari Vs. John 
Braganza ).

24.  There must be breach of an obligation or infringement of legal right: 
The plaintiff  claiming the relief  of perpetual injunction has to establish the breach of an 

obligation or infringement of legal right where the plaintiff’s possession is wrongful and such 
possession cannot  be protected by means of  an injunction against  a lawful  owner.  A person 
seeking the relief of injunction should show the violation of the right by the act complained of 
and if that act is carried into effect it must result in the infringement of his legal right. Where the 
plaintiffs are unable to any recognizable right or obligation nor breach of this same, they cannot 
sustain an action for perpetual injunction.  A true owner is under an obligation not to interfere 
with the possession of a trespasser, but a person in wrongful possession is not entitled to be 
protected  against  the  lawful  owner  by  an  order  of  an  injunction.  (Alagi  Alimelu  Achi  Vs. 
Ponnaiah Mudaliar, AIR 1962 Mad. 149).

25.  So it is not necessary for the person claiming injunction to prove his title to the suit 
property and it will be sufficient if he proves that he was in the lawful possession of the property 
as on the date of suit and his possession was invaded or threatened to be invaded by a person 
who had a no title whatsoever

26.  Question of title may be incidentally gone into: 
        The fact that the question of title also may have to be incidentally gone into in deciding 
whether an injunction can be granted or not  as such possession is lawful or not. But there  is no 
justification for holding that such a suit is for declaration of title and injunction. There can also 
be no objection to the maintainability of a suit for an injunction. Where it was found that the 
defendant  was in  a  possession and the plaintiff  was  not in  possession,  a  suit  for permanent 
injunction was held to be not maintainable (see Abdul Nabi Vs. Bhajan Sahib, AIR 1944 Mad. 
221).

27. Whether the findings of interim injunction will have any bearing on the suit:

The findings in Interlocutory application do not conclude or purport to conclude rights but 
areintended to keep the matters in Status Quo pending further orders.  Although the plaintiffs 
have to  show that  they have a  strong prima facie  case in support  of the right  to  assert  and 
secondly that it is just and convenient that pending determination of such right, the property in 
toto should be maintained in Status Quo (Halsbury”s Laws of England  volume 17 Para 482).

So, while dealing with temporary injunctions the Court does not decide the rights of the 
parties finally as it cannot base its findings on the evidence which will be adduced later on but 
only basing on the pleadings, affidavits and documents the matter will be decided till disposal of 
the suit.

But the findings on various questions like right, title or interest in the suit land would be 
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merely incidental or ancillary for the purpose of assessing the prayer for temporary injunction 
and not for anything else and the said findings shall not be of any avail or effective for any other 
purpose.

28. When mandatory injunction at the interlocutory stage can be granted:
 It is settled law that before granting mandatory injunction at the Interlocutory stage the 
Court had to feel a high degree of assurance that the petitioner shall win his case that is why 
Interim mandatory injunction has to be granted with due care and caution and in very rare cases 
(Purshottam Vishandas Raheja  Vs.  Shrichand  Vishandas Raheja, 2011 (3) Supreme 698). 
       The relief of interlocutory mandatory injunctions are thus granted generally to preserve or 
restore the status quo of the last non-contested status which preceded the pending controversy 
until the final hearing when full relief may be granted or to compel the undoing of those acts that 
have been illegally done or the restoration of that which was wrongfully taken from the party 
complaining.  But since the granting of such an injunction to a party who fails or would fail to 
establish his right at the trial may cause great injustice or irreparable harm to the party against 
whom it was granted or alternatively not granting of it to a party who succeeds or would succeed 
may equally cause great injustice or irreparable harm, Courts have evolved certain guidelines. 
Generally stated these guidelines are:

(1) The plaintiff has a strong case for trial i.e., it shall be of a higher standard than a prima 
facie case that is normally required for a prohibitory injunction. (2) It is necessary to prevent 
irreparable or serious injury which normally cannot be compensated in terms of money. (3) The 
balance of convenience is in favour of the one seeking such relief. (Films Rover International 
Ltd., Vs. Cannon Film Sales Ltd., 2 [(1986) 3 All ER 87]. 

29. In Kishore Kumar Khaitan and another Vs. Praveen Kumar Singh [4 (2006) 3 SCC 312], 
this Court once again reiterated the principles with respect to the interim mandatory injunction in 
paragraph 6 in the following words:

“An interim mandatory injunction is not a remedy that is easily granted. It is an order that 
is passed only in circumstances which are clear and the prima facie materials clearly justify a 
finding that the status quo has been altered by one of the parties to the litigation and the interests 
of  justice  demanded  that  the  status  quo  ante  be  restored  by  way of  an  interim  mandatory 
injunction”(  see  Purshottam  Vishandas  Raheja  Vs.  Shrichand  Vishandas  Raheja,2011  (3) 
Supreme 698).
30. When status quo can be granted and cannot be granted?
 Whenever a Court makes an order directing the preservation of status quo, it should by 
the same order state in unequivocal terms what the status quo is or otherwise the Court will be 
failing to do its duty (Albert Vs. Lalita, AIR 1989 Mad. 73).
             In regard to matters relating to possession when two parties claim that each of them is in 
possession, there is no question whatsoever of merely directing status quo to be maintained.  In 
matters relating to disputes regarding possession it is the duty of the Court to decide one way or 
the other as to which part is prima facie in possession of the property. The Court cannot escape 
its  duty  of  merely  saying  that  status  quo  is  to  be  maintained(Chirapareddi  Veeramma  Vs. 
Mahaboob Subhani1991] 1 ALT 366).

31. Whether injunction can be granted in favour of trespasser:
The Apex Court in a decision reported in Krishna Ram Mahale Vs. Shobha Venkat Rao 

held that where a person is in settled possession of the suit property, even on the assumption that 
he had no right to remain on the property, he cannot be dispossessed by the owner of the property 
except by recourse to law. 

Apex Court also held in Munshi Ram Vs. Delhi Administration, the Apex Court held that 
no one including the true owner has a right to dispossess the trespasser by force if the trespasser 
is in settled possession of the land and in such a case unless he is evicted in due course of law, he 
is entitled to defend his possession even against the rightful owner.     

 Apex Court also held in Ramrattan v. State of U.P. "a true owner has every right to 
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dispossess or throw out a trespasser, while the trespasser is in the act or process of trespassing 
and has not accomplished his possession, but this right is not available to the true owner if the 
trespasser has been successful in  accomplishing his  possession to the knowledge of the true 
owner.   In  such  circumstances  the  law  requires  that  the  true  owner  should  dispossess  the 
trespasser by taking recourses to the remedies available under the law.

In a decision reported in Osmania university, Hyderabad v. Dr. V. Rajeshwar Rao and 
others observed as follows: "the trespassers are not entitled to injunction against the true owner. 
Merely  because  a  true  owner  cannot  evict  a  trespasser  forcibly,  it  does  not  follow  that  a 
trespasser can obtain injunction as of right against the true owner. The remedy of permanent or 
temporary injunction is basically an equitable relief and plaintiff must come to Court with clean 
hands. The plaintiff cannot therefore normally be permitted to seek the aid of the Court to protect 
his unlawful possession for seeking injunction against the true owner".

32. In a decision reported in K. Ankaiah v. Tirumala Tirupathi Devasthanams, it was held that 
“person not having any legal right over disputed property, even if he is in possession of the 
disputed property, when such a person is not lawfully entitled to continue in possession of the 
disputed  property  and  any person  whose  possession  is  to  be  treated  as  illegal  or  unlawful 
possession, will not be entitled to seek the relief of injunction against the true owner."

33.    General Protection under Section 52 of Transfer of Property Act: 
Even though no relief is granted in favour of the plaintiff there is a general protection under 

Section 52.  The principles specified in Section 52 of the T.P. Act are in accordance with equity, 
good conscience or justice because they rest upon an equitable and just foundation that it will be 
impossible to bring an action or suit to a successful termination if alienations are permitted to 
prevail.  A transferee pendente lite is bound by the decree just as much as he was a party to the 
suit. The principle of lis pendens embodied in Section 52 of the T.P. Act being a principle of 
public policy, no question of good faith or bonafide arises. The principle underlying Section 52 is 
that a litigating party is exempted from taking notice of a title acquired during the pendency of 
the litigation. The mere pendency of a suit does not prevent one of the parties from dealing with 
the property constituting the subject matter of the suit. The section only postulates a condition 
that the alienation will in no manner affect the rights of the other party under any decree which 
may be passed in the suit unless the property was alienated with the permission of the Court 
(Colgate Palmolive India Ltd., Vs. Hindustan Lever Ltd., 1999 (7) Supreme 240).

34. When declaration is necessary:
In this connection, it may be necessary to refer to Section 34 of the Specific relief Act 

which deals with declaratory decrees.  It provides that any person entitled to any legal character, 
or to any right as to any property, may institute a suit against any person denying, or interested to 
deny his  title  to  such character  or  right  and the Court  may in  its  discretion make therein a 
declaration that he is so entitled, and the plaintiff need not in such suit ask for any further relief: 
Provided that no Court shall make any such declaration where the plaintiff, being able to seek 
further relief than a mere declaration of title, omits to do so.

 It is therefore, clear from proviso to Section 34 that a suit for mere declaration is not 
maintainable where the plaintiff being able to seek further relief omits to do so. But the same 
thing cannot be said of a suit  for mere injunction which is perfectly maintainable without a 
prayer for declaration of title.

In Swaminatha Vs. Narayanaswami, it is held that where the allegations of the plaintiff 
are that he is in lawful possession of the properties and that his possession is threatened to be 
interfered with by the defendants, he is  entitled to sue for a mere injunction without adding 
prayer for a declaration of his rights. 

It can, therefore, be stated as a matter of law, that a suit for bare injunction without a 
prayer for declaration of title is maintainable (1996] 2 ALT 389/ [1996] 2 ALD 499/ [1996] 1 LS 
337, Chepana Peda Appalaswamy Vs. Chepana Appalanaidu).

Conclusion:      
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So Order 39 Rule 1  C.P.C deals with temporary injunctions. Whereas section 38 to 42 of 
specific relief act deal with permanent injunctions. But the principles which govern the grant of 
permanent injunctions would  govern the grant of temporary injunction also.

For  granting temporary or perpetual  injunction the party should comply not  only the 
above said provisions but also the equity principle which is sine qua non.  At the same time the 
Court of equity should balance the probabilities while granting or refusing to grant the equitable 
relief.                                                                                             

By
Dr. T. Srinivasa Rao, M.A., LL.M., P.G.D.I.R.P.M.,Ph.D
V Addl. District & Sessions Judge, Ranga Reddy District. 
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       Intricacies of specific performance suits
“As you sow so you reap”

Introduction:
With the growing population the earth is not growing, therefore every new born has to 

share this earth with the others already born. More over urbanization and consequently escalation 
of price in lands also leads to more disputes of specific performance as such civil  litigation 
relating  to  specific  performance  is  growing  day  to  day.  Therefore  this  article  assumes 
importance. The very object of this article is to throw some inputs into the minds of the stake 
holders  so that  speedy and quality justice  can be rendered.  Most  of the stake holders while 
dealing with the specific performance suits would naturally come across the following queries:
 Whether agreement of sale can be oral as well as documentary? 

 If documentary? What is the worth of the stamp paper? And whether                           
 registration is necessary?

 Why agreement of sale can be used as a shield but not as a sword?
 Whether alternative relief of refund of earnest money can be granted suo-motu 

      without seeking such relief?
 What is the concept of “readiness and willingness” under Section 16?
 How to exercise sound judicial discretion under Section 20?
 What is the period of limitation to file specific performance suits?
 When “time is the essence of the contract” and when “time is not the essence  of 

the contract”?
 Whether subsequent purchasers are necessary parties?
 Whether additional amount or interest on earnest money or balance amount  can    

      be granted to meet the ends of justice?
 What is meant by specific performance of contract?

Now let us examine each aspect on the touch stone of decisions and Acts:
1.   Whether agreement of sale can be oral as well as documentary? If documentary?  What   
      is the worth of the stamp paper? And whether registration is necessary?

   There is no requirement of law that an agreement or contract of sale of immovable 
property should only be in  writing.    However,  in  a  case where the  plaintiff  came 
forward to seek a decree for specific performance of contract  of an oral  agreement 
alone,  heavy burden lies on the plaintiff to prove that there was consensus ad-idem 
between the parties for a concluded oral contract or not would be a question of fact to 
be determined in the facts and circumstances of each individual case.  In such a case the 
oral evidence must be direct under Section 60 of Indian Evidence Act.

If documentary?  what is the worth of the stamp paper? And whether registration is necessary?
      With regard to the worth of the stamp paper on sale agreement, Section 10 of Stamp Act read 
with Schedule I-A provide stamp duties with which instruments (documents, by which rights or 
liabilities are created, transferred or extinguished) are chargeable.  Sale agreement is dealt with 
differently  by  Schedule  I-A  depending  on  possession  factor.  If  it  is  an  agreement  or 
memorandum of agreement, Article 6 (A) applies and if the value exceeds Rs.50,000/- proper 
stamp duty is Rs.100/-.     
     Agreement of sale to sell followed by or evidencing possession of the property agreed to be 
sold:
Explanation-1 to Article 47-A creates a fiction.  As per this, "agreement of sale to sell followed 
by or evidencing possession of the property agreed to be sold, shall be chargeable as a sale under 
Article 47-A." This means that any transaction in respect of immovable property followed by 
possession, which is not a sale as defined under Section 54 of Transfer of Property Act is still 
treated as a sale for the purpose of stamp duty alone.  The crucial aspect of such transaction 
should  be  delivery  of  possession  by  the  vendor  to  vendee.   The  legal  fiction  created  by 
Explanation-1  under  Article  47-A cannot  be  extended  to  all  instruments  even  if  they  are 
agreements of sale, even if entire sale consideration is paid but possession is not delivered by 
vendor to vendee.
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    Now it is clear that a suit for specific performance can be filed on the basis of a 100 rupee 
stamp paper agreement.
Generally registration is compulsory if it is sale whenever the sale consideration exceeds Rs.100. 
But in case of sale agreement, it is an agreement only by which nothing has been conveyed or 
transferred.  Hence  need not be registered. It requires Rs.100 stamp paper only with effect from 
1-4-1980  (Prior  to  this  only  Rs.5/-).  Even  though  agreement  of  sale  disclosed  delivery  of 
possession without actual delivery of possession, then it can be treated as agreement of sale only 
but not sale deed.

2.  Why agreement of sale can be used as a shield but not as a sword?
      Protection provided under Section 53-A of the Act to the proposed transferee is a shield only 
against the transferor.  It disentitles the transferor from disturbing the possession of the proposed 
transferee who is put in possession in pursuance to such an agreement.   It has nothing to do with 
the ownership of the proposed transferor who remains full owner of the property till it is legally 
conveyed by executing a registered sale deed in favour of the transferee.   Such a right to protect 
possession against the proposed vendor cannot be pressed in service against a third party.  The 
question which falls for our consideration is: 
         "Whether the doctrine of part performance could be availed of by the defendant 
 with whom the respondent had never entered into an agreement of sale?"- (No) 
For example:

In  a  case  the  plaintiff/respondent  had  entered  into  an  agreement  of  sale  with  one 
Pishorrilal on 16.06.1961 and who had taken possession of the suit land in part performance 
thereof.  Sale deed had not been executed and registered in his favour.  Pishorrilal did not take 
any steps for getting the agreement of sale specifically enforced and obtain a registered sale deed 
in  respect  of  the  suit  land.   Within  a  period  of  2  ½ months  Pishorrilal  executed  a  similar 
agreement of sale dated 01.09.1961 in favour of the appellant and put him in possession of the 
suit land.  Pishorrilal did not have any right to enter into an agreement of sale with the appellant 
as he was not the owner of the suit land.  The appellant did not care to ascertain the title of 
Pishorrilal to the suit land before entering into the transaction with him. There was no agreement 
between the respondent and the appellant in connection with the suit land.  The doctrine of part 
performance enshrined in Section 53-A of the Act could have been availed of by Pishorrilal 
against  the plaintiff/  respondent  subject to the fulfillment  of certain conditions but  the same 
could not be availed of by the appellant against the plaintiff/ respondent with whom he has no 
privity of contract.  The doctrine of part performance as contemplated by Section 53-A can be 
availed of by the transferee or any person claiming under him.  The appellant not being the 
transferee within the meaning of Section 53-A of the Act could not invoke the equitable doctrine 
of part performance to protect his possession as against the plaintiff/ respondent. 
       Doctrine of part performance is rooted in equity and provides a shield of protection to the 
proposed transferee to remain in possession against the original owner who has agreed to sell to 
the transferee if the proposed transferee satisfies other conditions of Section 53-A.  It operates as 
an equitable estoppel against the original owner to seek possession of the property which was 
given to the proposed vendee in part performance of the contract.  Appellant being a third party 
and not  a  privy to  the transaction on which  the  estoppel  rests  can take  no advantage of  it. 
Pishorrilal did not have a transferable interest which he could convey to the appellant by entering 
into an agreement of sale with the appellant. The appellant under the circumstances does not 
have the  equitable  right  to  protect  his  possession as  against  the owner  of  the  land,  i.e.,  the 
respondent.  Appellant is not the transferee within the meaning of Section 53-A.  The appellant 
did not get the possessory or equitable title to the suit land through Pishorrilal as Pishorrilal 
himself did not have any right in the property.  The only right possessed by the Pishorrilal under 
Section 53-A was to protect his possession as against his proposed vendee.  He did not have 
conveyable  interest  in  the  property  which  he  could  transfer  to  a  third  party  including  the 
possession of the property. 
        The question then is whether he is entitled to retain possession under Section 53-A. It is an 
admitted fact that suit for specific performance had been dismissed and became final. Then the 
question is whether he is entitled to retain possession under the agreement. Once he lost his right 
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under the agreement by dismissal of the suit, it would be inconsistent and incompatible with his 
right to remain in possession under the agreement. Even otherwise, a transferee can avail of 
Section 53-A only as a shield but not as a sword. It contemplates that where any person contracts 
to transfer for consideration any immovable property by writing signed by him or on his behalf 
from which the terms necessary to constitute the transfer can be ascertained with reasonable 
certainty and the transferee has performed or is willing to perform his part of the contract, he 
would  be  entitled  to  retain  possession  and  to  continue  in  possession  which  he  has  already 
received from the transferor so long as he is willing to perform his part of contract. Agreement 
does not create title on interest in the property. Since the agreement had met with dismissal of the 
suit his willingness to perform his part of the contract does not arise.”
        So a person obtaining possession of the property in part-performance of an agreement of 
sale, held, can defend his possession in a suit for recovery of possession filed by the transferor or 
by  subsequent  transferee  of  the  property  claiming  under  him,  even  if  a  suit  for  specific 
performance of the agreement of sale has become barred by limitation.
       The law is now well settled that having recourse to Section 53-A of the Transfer of Property 
Act a person who was put in possession of the property in part performance of the contract can 
protect his possession if the conditions embodied in the said provision are fulfilled,  that is the 
transferee has, in part performance of the contract taken possession of the property or any part 
thereof and continues in possession in part performance of the contract has done some act in 
furtherance of the contract and the transferee has performed his part of the contract or  willing to 
performance  his part of the contract. 

3.   Whether alternative relief of refund of earnest money can be granted suo motu without   
     seeking such relief?
         Section 22 of the Specific Relief Act permitted recovery of earnest money in alternative 
paid by any one of the parties in case his claim for specific performance was refused. Section 22 
of the Specific Relief Act reads as under:
(1)     Notwithstanding anything to the contrary contained in the Code of Civil Procedure, 1908 
(5 of  1908),  any person suing for the specific  performance of a  contract  for  the transfer  of 
immovable  property  may,  in  an  appropriate  case,  ask  for  -  (a)  possession,  or  partition  and 
separate possession, of the property, in addition to such performance; or (b) any other relief to 
which he may be entitled, including the refund of any earnest money or deposit paid or (made 
by) him, in case his claim for specific performance is refused. (2) No relief under Clause (a) or 
Clause  (b)  of  Sub-Section  (1)  shall  be  granted  by the  Court  unless  it  has  been  specifically 
claimed: Provided that where the plaintiff has not-claimed any such relief in the plaint, the Court 
shall, at any stage of the proceeding, allow him to amend the plaint on such terms as may be just 
for including a claim for such relief. (3) The power of the Court to grant relief under Clause (b) 
of Sub-Section (1) shall be without prejudice to its powers to award compensation under Section 
21."
Therefore the earnest money can’t  be granted suo motu without seeking specifically.

4. What is the concept of “readiness and willingness” under Section 16?
 Readiness  and  willingness  to  perform  the  part  of  contract  has  to  be  determined  as 
ascertained from the conduct of the parties. Plaintiff must show that he is ready and willing to 
perform the  contract  and  that  he  has  sufficient  means  to  honour  his  obligations  under  the 
contract.
Plaintiff cannot get equitable relief:     If he has become incapable of performing or violating 
any essential terms of the contract, or acts in fraud of the contract or willfully acts at variance.
   If fails to ever and prove that has performed or has always been ready and willing to perform 
the essential terms of the contract which ought to be performed by him, other than terms the 
performance of which has been prevented or waived by the defendant. Explanation of Section 16 
says that the plaintiff need not actually tender to the defendant or to deposit any money except 
when so directed by the court. 
       So this circumstance is  material and  relevant and is required to be considered by the court 
while granting or refusing to grant the relief. To judge whether the plaintiff is ready and willing 
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to perform his part of the contract, the court must take into consideration the conduct of the 
plaintiff  prior  and  subsequent  to  the  filing  of  the  suit  along  with  the  other  attending 
circumstances.   The amount  of consideration which he has to pay to  the defendant  must  of 
necessarily be proved to be available.  Right from the date of execution till the date of decree he 
must prove that he is ready and has always been willing to perform his part of the contract. The 
court may infer from the facts and circumstances whether plaintiff was always ready and willing 
to perform his part of the contract. Whether the onus on plaintiff  with regard to readiness and 
willingness was discharged or not will depend upon facts and circumstances  of each case. It also 
depends upon the question as to whether the defendant did everything which was required of him 
to be done in terms of the agreement for sale.
   It has to be determined from the entirety of the facts and circumstances relevant to the intention 
and conduct of the party concerned even in the absence of specific plea  by the opposite party, 
the plaintiff has to comply Section 16 (c).

The averment readiness and willingness need not be in specific words like mathematical 
formula.
To sum up no straight jacket formula can be laid down and the  test of Readiness and 
willingness of the plaintiff would depend upon the conduct that is prior and subsequent to 
filing of the suit which is also to be viewed in the light of the conduct of the defendant 
having considered the matter in the above perspective. 

5.      How to exercise sound judicial discretion under Section 20?
Granting of specific performance is an equitable relief, though the same is now governed by 
the statutory provisions of the Specific Relief Act, 1963. These equitable principles are nicely 
incorporated in Section 20 of the Act. While granting a decree for specific performance, these 
salutary guidelines shall be in the forefront of the mind of the court.

    The Jurisdiction to decree specific performance is discretionary, and the court is not bound to 
grant such a relief merely because it is lawful to do so, but the discretion of the court is not 
arbitrary but sound and reasonable, guided by judicial principles and incapable of correction by a 
court of appeal.
The following cases in which the court may properly exercise discretion not to decree specific 
performance under Section 20:
a.  where the terms of contract or the conduct of the parties at the time of entering into the 
contract though not voidable, gives the plaintiff  an unfair advantage over the defendant, or
b. where the performance of the contract would involve some hardship on the defendant which 
he did not foresee, whereas its nonperformance would involve no such hardship on the plaintiff, 
or 
c. where the  defendant entered into a contract under circumstances which though not rendering 
the contract voidable, makes it inequitable  to enforce specific performance.
Explanation  1: Mere inadequacy of consideration shall not be deemed to constitute an unfair 
advantage within the meaning of clause (a) or hardship within the meaning of clause (b).
Explanation 2:  Court shall not refuse to any party specific performance of a contract merely on 
the ground that the contract is not enforceable at the variance of the other party. 
   So discretion not to be exercised arbitrarily by Court of equity (equity means fairness and 
impartiality) but be sound and reasonable, guided by judicial principles and capable of correction 
by a Court of Appeal.  For better understanding I have culled out from various decisions the 
following instances as to in which case discretion may be exercised and in which case discretion 
may not be exercised.

Discretion may be exercised to 
enforce specific performance

1.  If  the  plaintiff  has  done  substantial  
acts or suffered losses. 
2.Even  the  property  was  valued  at  a  
higher price and the consideration is far  
below than that. 

4.Absence  of  title  in  vendor  and 
property  is  in  posh  locality  in  urban 
area  and valuable,  and  rapid  rise  in 
prices,  and only  meager  amount  was 
paid  towards  earnest  money  and 
construction  made  subsequently  by  
investing huge  amounts. 
5.  Several  sanctions  and  permissions 
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3.Plaintiff attended the office of Sub-
   Registrar and had obtained Sub-  
  Registrar's  endorsement showing his  
  presence. 
4. Since it is obligatory on the part of the  
  plaintiff to approach the Court within 
 reasonable time, the plaintiff has done it.
5. Plaintiff deposited the balance amount  
 into  court/obtained  FDR/Banker's  
cheque or D.D., etc., for balance amount  
showing his readiness and willingness. 
-------------------------------------------------

Discretion may not be exercised  
to enforce specific performance

1.Where the performance of contract  
 would involve hardship to defendant,    
 if  such hardship resulted from any act of  
the plaintiff subsequent to the contract. 
2. Subsequent purchaser purchased the 
 disputed property and obtained  
 permission, dug bore-well and made 
 improvements to the knowledge of the 
 plaintiff.  
3.Grant of relief shall be unfair and 
 undue advantage of the plaintiff 
 except  adequacy  of  consideration  or 
onerous to the defendant. 

could  not  be  obtained  by  the  
builder/plaintiff. 
8. Party making false allegations.
9.  Plaintiff  failed  to  explain 
inconsistent  and  unnatural  
circumstances that are evident from his  
stand taken before and after filing of  
the suit.
10. Plaintiff deliberately avoided to 
 receive a letter sent by the defendants 
 informing about agreement having 
 stood cancelled as U.L.C permission  
 could not be obtained and returning 
 earnest  money  or  part  of  earnest  
money by a cheque and the suit  filed  
even without issuing prior notice.   
11. Right from the date of execution till  
 the date of the decree plaintiff must 
 prove  readiness  and  willingness  to  
perform his part of the contract.
12.No evidence on record about 
  plaintiff's financial capacity and 
 position to pay the balance of sale 
 consideration.  

6.      What is the period of limitation to file specific performance suits?
The suit for specific performance of contract of sale has to be filed within three years from 
the date fixed for performance of contract and if no such date is fixed, it shall be filed 
within three years from the date when the defendant refused of specific performance on 
notice given by plaintiff under Article 54 of the Limitation Act.

7.     When “time is  the essence of the contract”  and when “time is  not  the essence of the 
contract”?
   When “time is the essence of the contract”:

Whether time is essence of the contract or not can be inferred even from the covenants of 
the contract. 

    When certain time limit is prescribed, it may not amount to make the time the essence of      
   contract, but it must have some significance and it cannot be ignored altogether if leads to  
    a long delay.  

When time was not of the essence of the contract, the plaintiff was required to approach the 
court  within a reasonable period from the time of the contract  basing on the nature of 
property, surrounding circumstances and object of making the contract.

8.   Whether subsequent purchasers are necessary parties?
   Section 19(b) of specific performance act says that specific performance of contract can’t 
not be enforced against a transferee for a value who has paid his money in good faith and 
without notice of the original contract.
    It  is  also a  well  settled principle  of law that  not only the original  vendor  but  also a 
subsequent purchaser would be entitled to raise a contention that the plaintiff was not ready 
and willing to perform his part of contract. 
     Court can take note of the definition of “notice” as provided in Section 3 of the Act, 1882, 
and  particularly  Explanation  II  thereof  for  deciding  the  case.  Whether  the  vendees  of 
subsequent sale were bonafide purchasers of the suit property in good faith for value without 
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notice of original contract and whether they were not required to make any inquiry as to the 
equitable or further interest of the other party at the time of execution of sale in their favour. 

The said Explanation reads:  
“Any person acquiring any immovable property or any share or interest in any such property 
shall be deemed to have notice of title, if any, of any person who is for the time being in actual 
possession thereof.”

Thus, what is material is the inquiry at the time when subsequent sale transaction was entered 
into.  So the subsequent purchasers are necessary parties. 

9. Whether additional amount or interest on earnest money or balance amount can be   
    granted to meet the ends of justice?

      Granting of decree of specific performance lies in the discretion of the court and it is also 
well settled that  it is always not to grant specific performance simply for the reason that it is 
legal  to  do so.  The court  in  its  discretion can impose any reasonable condition including 
payment of an additional amount to by one party to the other while granting decree of a 
specific performance.
     It  is well settled that the Court in its discretion can impose any reasonable condition 
including  payment  of  an  additional  amount  by  one  party  to  the  other  while  granting  or 
refusing decree of specific performance. Ordinarily, the plaintiff is not to be denied the relief 
of  specific  performance  only on  account  of  the  phenomenal  increase  of  price  during  the 
pendency of litigation.   As a general rule, it cannot be held that ordinarily the plaintiff cannot 
be allowed to have, for him/her alone, the entire benefit of phenomenal increase of the value 
of the property during the pendency of the litigation". 
In  Salman Rushdie  case  the  Apex Court  held  that  the sale  deed will  be executed  by the 
defendants in favour of the plaintiffs for the market price of the suit property as on the date of 
the present order.

10. What is meant by specific performance of contract?
Specific performance is an equitable relief granted by courts in case of breach of contract 
directing the opposite party to perform the contract according to its terms and stipulations. A 
breach of contract by one party creates a moral right on the other to get the performance of 
contract  or to  get  a satisfactory compensation.  Specific  performance is  an equitable  relief 
rather than legal remedy, because it will compel the parties to perform exactly what they had 
to perform basing on the equitable grounds surrounding a particular case. The determining 
factor is whether, in equity and good conscience, the court should specifically enforce the 
contract because the remedy of monetary damages would not adequately compensate.

           A person shall approach a court of equity not only with clean hands, but also with clean 
mind, clean heart and clean objective. The conduct of the parties, the length of time when the 
plaintiff approach the court and the inability of the plaintiff to establish his contentions in the 
plaint are all collectively required to be taken into consideration for the purpose of exercise of 
discretion by the court under Section 20 of the specific relief act. While seeking assistance of 
court, the plaintiff must show good faith, absence of fraud, undue advantage of extremely harsh 
contract terms.

       While in a suit for specific performance, it is essential to make an averment that the 
plaintiff was and has always been ready and willing to perform part of the contract in terms of 
Section 16(c) it does not appear to be so essential for seeking just recovery of earnest money 
that the plaint is bound to be rejected under Order 7 Rule 11, Civil Procedure Code for Section 
16(c) does not refer to simple suits for refund of earnest money while Section 22 refers to a 
composite suit for specific performance of the contract, as well as for reliefs of possession and 
partition,  and in the alternative relief  of refund of earnest  money where relief  of specific 
performance has been refused. Section 16(c) of Specific Relief Act reads as under:

Specific performance of a contract cannot be enforced in favour of a person - (a) who would not 
be  entitled  to  recover  compensation  for  its  breach;  or  (b)  who  has  become  incapable  of 
performing,  or  violates  any  essential  term  of,  the  contract  that  on  his  part  remains  to  be 
performed, or acts in fraud of the contract, or willfully acts at variance with, or in subversion of, 
the relation intended to be established by the contract; or (e) who fails to aver and prove that he 
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has performed or has always been ready and willing to perform the essential terms of the contract 
which  are  to  be  performed  by  him,  other  than  terms  the  performance  of  which  has  been 
prevented or waived by the defendant."
Conclusion:
     So ultimately equity principle plays a pivotal role in specific performance suits, because the 
transferee shall approach a court of equity not only with clean hands, but also with clean mind, 
clean heart and clean objective. It means the hand of a court of equity is not shortened that it 
cannot save; nor its ear heavy, that it cannot hear but the inequities of the transferee will come in 
the way of granting such relief in certain cases. So the conduct of the parties is also important to 
know  at whose fault the contract was not performed. At the same time the transferor cannot 
escape its liability by simply preventing or waiving the terms of the contract which he has to 
perform due to escalation of price and entering into another contract  with a third party as a 
matter of course.  However it cannot be lost sight of that the court in its discretion can impose 
any reasonable condition including payment of an additional amount to by one party to the other 
while granting decree of a specific performance.
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INTRICACIES IN PARTITION SUITS
“A good name is to be chosen rather than great riches, loving favor rather than silver and gold”

Introduction:

     Most of the stake holders feel the partition suits are so complicated than any other suits 

for the reason one has  to be thorough with several acts besides the arithmetical calculations. Be 

that as it may, unscrupulous litigants are trying to check their luck seeking partition again and 

again even though the property was once partitioned orally, to defeat the rights of the bonafide 

purchasers. Added to this, GPA transfers were giving nightmares to bonafide purchasers as the 

same property could be sold to several people in the absence of verification or certification of 

title. That is why the apex court held that a proper verification of ownership was possible only if 

all property were transferred through registered sale deeds and that such transaction should be 

discouraged as it caused loss of revenue and increased litigation due to defective titles.

 Going into the legality of such transfers, the court said any contract of sale which was not 

a registered sale  deed would fall  short  of the requirements  of the relevant provisions of the 

Transfer of Property Act and could not confer any title except in genuine transactions.

   No doubt while dealing with the partition suits one has to be thorough with the following 

acts:

   Hindu Succession Act, 2.Partition Act, 3.The Hindu Marriage Act,  3.Indian Stamp Act, 4. 

Indian Registration Act, 5.The Transfer of Property Act, 6.The A.P. Rights in Land and PPBs Act, 

7.The Limitation Act and other allied Acts.

But still one of the sacred duties of the court is to make partition of the properties into 

equal shares among the co-sharers, because when the head of the family fails to discharge this 

job, the parties naturally approach the courts.

In good olden days Karta of the family used to decide the shares, extents, nature of items 

by giving option to co-sharers, say for example one gentle man called Abraham and his co-sharer 

Loath had flocks, herds and tents.  So the land was not able to support them, that they might 

dwell together, for their possessions were so great that they could not dwell together, and there 

was strike between herdsmen of Abraham and Loath.

So Abraham asked Loath, “please let there be no strike between you and me, and between 

my herdsmen and your herdsmen; for we are brethren. Is not the whole land before you? Please 

separate from me. If you take the left, then I will go to the right; or, if you go to the right, then I 

will go to the left”.

     Now a days co-sharers are fighting for even a small item thinking that why the other co-

sharer enjoy it, say for example, ‘X’ and ‘y’ are the own brothers and partitioned entire property 

of their parents except a mortar and pestle. Then the elder asked the younger, I shall take this 

item being the elder, then the younger said no, no, I being the younger take this item because I 

can at least remember our parents while using this item. Then they approached the court, they 
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seriously contested the litigation with tooth and nail and after fighting for several years they 

came to an understanding that whenever(younger) you need it, you can use it, and whenever I 

need it, I will use it. By this time what they lost is known to everyone.

In this article I would like to deal with the following intricacies in partition suits:

1.   What  are the ingredients to be proved by the plaintiff:

Firstly that the plaintiff has to prove that both parties come within the purview of the Mitakshara 

Law of Hindu succession Act.  Secondly that both parties are the joint owners and the possessors 

(actual or constructive possession). Thirdly if it is agriculture land they used to distribute the 

agriculture produce among them. Fourthly the suit land was held by their ancestor(s). Fifthly 

their  right  to  share  as  per  Hindu  succession  Act.  Sixthly  to  constitute  partition,  all  that  is 

necessary is a definite and unequivocal indication of intention by a member of a joint family to 

separate from the other family members but communication of intention to other coparceners is 

necessary and lastly  he has to prove his relationship with the main ancestor and correctness of 

pedigree.

  It is not out of place to mention that if the plaintiff sued for possession on the allegation 

of  dispossession,  he  is  bound  to  prove possession  within  12  years  before  the  suit.  This 

possession may be either actual or constructive. Otherwise he must show that the land became 

incapable of user by submergence or otherwise remained in such a state.

Burden of proof: 

 In a suit  for partition where a party pleads any property as joint  family property,  the 

burden of proof of proving that it is so is on the party asserting it. Or that the plaintiff must prove 

that the family was possessed of some property and with the income of which the property could 

have been acquired, or that it was purchased with joint family funds such as the proceeds of sale 

of ancestral property or by joint labor.

Presumption:

 There is no presumption of a property by joint family only on account of existence of 

joint  family.  The one who asserts  has  to  prove that  the property is  joint  family property.  If 

however the person asserts and proves that there was nucleus with what the joint family property 

could be acquired,  there would be presumption of the property by joint  family and the onus 

would shift on the person who claims it to be self acquired property to prove that he purchased 

the property with his own funds and not out of joint family nucleus that was available.

2.  What are the general defences of the co-sharers:

Adverse Possession:

"The possession of the family property by a member of the family cannot be adverse to 

the  other  members  but  must be  held  to  be  on  behalf  of  himself  and  other  members.  The 

possession of one, therefore, is the possession of all. The burden lies heavily on the member 

setting  up  adverse  possession  to  prove adverse  character  of  his  possession  by  establishing 
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affirmatively that to the knowledge of other member he asserted his exclusive title and the other 

members were completely excluded from enjoying the property and that such adverse possession 

had continued for the statutory period.

      Mutation in the name of the elder of the family for the collection of the rent and revenue 

does  not  prove hostile  act  against  the  other,  unless  and until  he  pleads  and  proves that  he 

asserted his own exclusive right, title and interest.

3.  What are the rights of the third parties:

 If they are the bonafide purchasers for valid consideration and without any notice to the 

extent of share of their vendor, they can be protected.  Secondly they can step into the shoes of 

their  vendor to the extent of their  shares.  Thirdly they can prove  that the possession of the 

predecessor-in-title of them was, thus, adverse and had ripened into  title by prescription and 

thereby the  suit for  partition can be dismissed on the ground of having prescribed adverse 

possession.  They can also prove the oral  partition or family arrangement  prior to their  sale 

transaction.

4. What transactions are binding the co-sharers:

  It is settled law that no one can convey a better title than he himself has i.e., latin word 

‘nemo dat quod non habet’.  When the vendor of a person had no right, title, interest, share in the 

suit property and as such he is not entitled to execute any deed of transfer and hence sale deed 

was not valid and proper and on its basis that person does not acquire any right, title, interest or 

share in the suit schedule property.  More over when the vendor does not come to support the 

claim of the vendee in the capacity of the vendor that itself shows that the plaintiff purchased 

mere bag of wind and nothing else. And the vendor has no perfect right, title to transfer and 

therefore it can be inferred that he did not come to support the plaintiff’s claim. 

5.  The rights of the Karta or the Manager of Joint Hindu family:

 With regard the alienations made by the Kartha, the court has to examine the following 

aspects: 

1. Whether the alienations were for discharging antecedent debts and for legal necessity. 

2. Whether explanation was given in detail to every item and also the recitals in the sale 

deeds           wherein specifically was mentioned that the alienations were made for the 

purpose of discharging debts. 

3. Whether there is any evidence is available on record to show that these alienations are 

supported by legal necessity and the same was for the benefit of the family only in as 

much as it was for discharge of the debts. 

4. Whether there was any legal necessity for making such alienations. 

5.  Whether  the  Kartha  had  acted  as  a  prudent   Karta  of  family  while  making  such 

alienations and that there was such pressing necessity or demand or pressure from the 
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side of the creditors which had compelled the Kartha to alienate virtually all or any of the 

properties of the joint family to the detriment of the then minor children.

6. How to believe oral partition:

Circumstances of partition:  No doubt, under Hindu Law it is not necessary that a partition 

should be effected by a registered partition deed.  It is open to the parties to effect an amicable 

partition and no instrument in writing is necessary for the said purpose. However, unless and 

until there has been a valid and effective partition, the right of the parties subsists. When the plea 

of either of the parties that the partition is oral, it must be proved by circumstantial evidence. 

Circumstantial consists of not only the property and its users, but also it has to be confirmed by 

the persons known in the locality and the relatives.  More over, it is settled principle that  men 

may lie but the documents may not lie.  So to see whether the property, continued to be 
possessed as a joint property or separated by metes and bounds or not, it has 

to be seen whether mutation was effected in the names of the parties and paid 

any  property  tax  or  land  revenue  separately  and  any  revenue  record  was 

prepared in their names, if there is no such evidence, when the properties 

continued to be possessed jointly by the owners thereof, a presumption in 

regard  to  the  status  of  joint  family  both  backward  and  forward  must  be 

raised. 

    In law there exists a presumption in regard to the continuance of a

joint family. The party who raises a plea of partition is to prove the same.

Even separate possession of portion of the property by the co-sharers itself

would  not  lead  to  a  presumption  of  partition.  Several  other  factors  are 

required to be considered there for.

7. Case law on Oral Partition :

    (1) Under  the Hindu Law, it  is  not  necessary that  the partition should be effected by a  

registered partition deed. Even a family arrangement as enough to effectuate the partition 

between coparceners and to confer right to a separate share and enjoyment thereof. 

         Disambar Adhar Patil Vs. Devram Girdhar Patil (died) & anr., 1996 (1) A.P.L.J. 12 (SC)

    (2) Factum of partition can be proved by oral and other independent evidence even though  

the partition deed is not admitted in evidence for want of registration and Stamp Duty.  If 

factum of partition is proved by other evidence suit for partition filed contending that  

property is still Joint Family property is not maintainable. 

J. Jagannadha Reddy & other Vs. J. Ravinder Reddy & others, 2002 (6)ALT 502 (D.B).

   (3)   Normally a suit instituted for partition should be one for partition of the entire 

      Joint Family properties and all the interested co-sharers should be impleaded.  

The suit for partial partition for specified items can only be an exception. 
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              Vemavarapur Mallikarjuna Rao Vs. Chaturvedula Siva Sankara Prasad and others,  

      AIR 1981 A.P. 84.

   (4)     Oral partition between co-owners is valid in law, the T.P. Act itself doesn’t  expressly  

             require such a partition to be in writing. 

    Peddu Reddiar Vs. Kothanda Reddy, AIR 1966 Mad. 419

    (5) A partition effected between members of the Hindu Undivided Family by their own    

         volition and with their consent can’t be reopened, unless it is shown that the same is   

          obtained by fraud, coercion, misrepresentation or undue influence. 

Ratnam Chelliar and others Vs. S.M. Kuppuswamy Chettiar and others, AIR 1976 SC 1

8.  How the court fees can be assessed:

Law presumes that the plaintiff is in  joint possession unless he is excluded from such 

possession. Before the plaintiff should be called upon to pay court fee under Section 34(1) of the 

court Fees and Suits Valuation Act on the ground that he had been excluded from possession, it 

is necessary that on a reading of the plaint, there should be a clear and specific averment in the 

plaint that he had been "excluded" from joint possession to which he is entitled to in law. The 

averments in the plaint that the plaintiff could not remain in joint possession as he was not given 

any income from the joint family property would not amount to his exclusion from possession. 

     So there must be a clear and specific admission in the plaint that the plaintiff had been 

excluded from possession to attract section 34(1). 

9. Rights of illegitimate children  of void marriage:

     After the 1976 amendment of Section 16, the benefits of Section 16 are enlarged and such 

benefits are also conferred on a son of a marriage which is void under the provisions of the 

Hindu  Marriage  Act,  whether  a  decree  of  nullity  is  passed  or  not,  such  a  son  becomes  a 

legitimate son. Such a child is also entitled to rights of succession under the Hindu Succession 

Act. A child of void marriage is related to its parents within the meaning of Section 3(1)(j)of the 

Hindu Succession Act by virtue of Section 16 of the Hindu Marriage Act. Proviso to Section 3(1)

(j) must be confined to those children who are not clothed with legitimacy under Section 16 of 

the Hindu Marriage Act. 

  However It was held in Revana Siddappa’s case that “section 16(3) as amended, does not 

impose any restriction on the property right of such children except limiting it to the property of 

their parents, therefore, such children will have a right to whatever becomes the property of their 

parents whether self a acquired or  ancestral.

     For the reasons discussed above, we are constrained to take  a view different from the one 
taken  by the court in Jinia Keotin, Neelamma and Bharat Matha on section 16(3) of the act. We 
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are, therefore, of the opinion that the matter should be reconsidered by a larger bench.”

        So the questions before Supreme Court were: 

What are the property rights of illegitimate children under Hindu Law?
1)       Are they entitled to a share in the Coparcenary (Ancestral) property also?

2)       Or, are they entitled to only share in self acquired property of parents?

Since there were conflicting Judgments,  SC bench has referred the questions to larger Bench.” 
Conclusion:
    Therefore while dealing with the suits for partition, all the above said aspects have to be  

dealt  with  meticulously  because  we  are  dealing  with  the  rights  of  not  only  the  parties  

including the minors and widows but also the third parties, besides curbing the false and  

collusive  litigation so as not to defeat the rights of the bonafide purchasers and examining the  

genunity of GPA method of immovable property sales in the light of the observations of the  

apex court. And it is not out of place to mention that merely because the defendants remained 

exparte,  the  court  cannot  automatically  decree  the  suit.  On the  other  hand,  it  has  to  be  

independently examined whether plaintiffs are able to establish their case independently de  

hors the fact that the defendants remained ex- parte. 
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Prevention of sexual harassment of Women at work place - A brief study

“Whoever looks at a woman to lust for her has already committed adultery with her in his heart” - Holy Bible.

Introduction: 

It is most barbaric and uncivilised act to harass a person on account of opposite 
sex  even  in  the  modern  civilised  society  of  21st Century.   Unfortunately  we  were 
compelled  to  enact  a  Statute  entitled   “Sexual  Harassment  of  Women  at  Workplace 
(Prevention, Prohibition and Redressal) Act, 2013” (hereinafter referred to as 'the  Act') 
which leads  to  irresistible  conclusion that  there  is  a  menace of  sexual  harassment  at 
workplace in our Country. 

The Act came into force on 23rd April  2013.   It  was enacted to ensure a safe 
working environment for women.  It provides for protection to women at their workplace 
from any form of sexual harassment and for redressal of any complaints they may have 
lodged. 

The Act will  ensure that  women are protected against sexual harassment at  all 
work places,  be it  public or  private,  organised sector or even the unorganised sector, 
regardless of their age and status of employment.  The act also covers students in schools 
and colleges, patients in hospital as well as a woman working in a dwelling place or a 
house. 

The Act creates a mechanism for redressal of complaints and safeguards against 
false or malicious charges also.  Under the Act, employers who employ 10 employees or 
more and local authorities will have to set up grievance committees known as “Internal 
Complaints Committee” to investigate all complaints.  Employers who fail to comply will 
be punished with a fine that may extent to Rs.50,000/-.  If, however, they still fail to form 
a Committee, they can be held liable for a greater fine.  Every employer with a business 
or enterprise having more than 10 workers will have to constitute a committee known as 
'Internal Complaints Committee' (ICC) to look into all complaints of sexual harassment at 
the workplace.  Further, in every district, a public official called the District Officer will 
constitute a committee known as the 'Local  Complaints  Committee'  (LCC) to receive 
complaints against establishments where there is no Internal Complaints Committee or 
there being a complaint against the employer himself.   This committee would further 
handle  all  complaints  of  sexual  harassment  in  the  domestic  sphere  as  well  as  those 
coming from the unorganised sector.  

Pursuant to the direction issued by the Supreme Court in Binu Tamta's case (2013), 
it notified The Gender Sensitisation and Sexual Harassment of Women at the Supreme 
Court of India (Prevention, Prohibition and Redressal) Regulations, 2013 and directed all 
the High Courts to frame similar Regulations/Guidelines on par with the Supreme Court 
of India Regulations for redressal of the complains of sexual harassment of women at 
work place, and pursuant to the directions of Hon'ble Supreme Court, the Hon'ble A.P. 
High Court has framed the Guidelines/Regulations relating to the Gender Sensitization 
and Sexual Harassment of Women at the High Court as well as to the Subordinate Courts, 
Tribunals,  A.P.  Judicial  Academy,  and  A.P.  State  Legal  Services  Authority  under  the 
Administrative control of the High Court of Andhra Pradesh (Prevention, Prohibition and 
Redressal) Regulations, 2013. Many High Courts notified such regulations and formed 
their complaints committees. 

Origin of the Act: 
The  Act  was  formed  firstly  on  the  basis  of  the  guidelines  laid  down  by  the 
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Supreme Court in its landmark judgment, Vishakha v. State of Rajasthan (where sexual 
harassment was first defined), and secondly India is a signatory to the Convention for 
Elimination of All Forms of Discrimination against Women (CEDAW)-an international 
document. Thirdly, our Constitution provided Safeguards to Working Women as follows: 

  1. Gender equality includes protection from sexual harassment and right to work  
with dignity in safe working environment as per our constitution. 

  2. Extra  hazard  for  a  working  woman  compared  her  male  colleague  is  clear  
violation  of  the  fundamental  rights  of  Gender  Equality  & Right  to  Life  and  
Liberty (Art. 14, 15, 19 (g) and 21 of Constitution of India). 

  3. The right to work as an inalienable right of all working women.  
  4. The right to protection of health and to safety in working conditions, including  

the safeguarding of the function of reproduction (pregnancy, maternity & nursing, 
etc.,) is  fundamental right of working women. 
   5. To provide new initiatives of education and advancement of women and girls  

in all spheres of life. 

Origin of the Regulations, 2013:

The Hon'ble A.P. High Court has framed the Guidelines/Regulations in the name 
and  style  of 'THE  GENDER  SENSITIZATION  &  SEXUAL HARASSMENT  OF 
WOMEN AT THE DISTRICT COURTS & SUB ORDINATE COURTS, TRIBUNALS,  
A.P.  JUDICIAL ACADEMY AND  A.P.  STATE  LEGAL SERVICES  AUTHORITY 
UNDER  THE  ADMINISTRATIVE  CONTROL  OF  THE  HIGH  COURT  OF 
ANDHRA  PRADESH  (PREVENTION,  PROHIBITION  AND  REDRESSAL)  
REGULATIONS, 2013' (hereinafter referred to as “Regulations, 2013”).

Objects of Regulations 2013:
  1. Sensitization against discrimination on basis of gender and the protection against 
sexual harassment and he right to work with dignity are universally recognized  human 
rights by internally conventions and instruments such as convention  on  the 
Elimination of all Forms of Discrimination against Women,  which has been ratified on 
the 25th June, 1993 by the Government of India;
   2. To make provisions for giving effect to the Constitution of India and the said  

convention for protection of women against sexual harassment at District Courts 
& Subordinate Courts, Tribunals, A.P. Judicial Academy and A.P. State Legal Services 
Authority;  
  3. No woman shall be subjected to sexual harassment at the precincts of the District 
Courts & Subordinate Courts, Tribunals, A.P. Judicial Academy and A.P.  State 
Legal Services Authority. 

I.   What  is sexual harassment: 

    "Sexual Harassment” includes anyone or more of the following unwelcome acts or 

behaviour (whether directly or by implication) namely:

i.    Physical contact and advances;

ii.   A demand or request for sexual favours;

iii.  Making sexually coloured remarks;
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iv.  Showing pornography;

v.  Sending undesirable sexually coloured, written messages, text messages,    

e-mail messages; or any such messages by electronic, manual or other       

                  means;

vi. Stalking or consistently following aggrieved woman in the High Court   

precincts and outside;

vii. Voyeurism including overt to tacit observation by the respondent by any  

means of the aggrieved woman in her private moments; 

viii. Any conduct whereby the respondent takes advantage of his position and  

subjects the aggrieved woman to any form of sexual harassment and seeks        sexual 

favours specially while holding out career advancements whether         explicitly, as an 

incentive or a natural result of submitting to the                

                    insinuations/demands of the Respondent;

ix.   Any other unwelcome physical, verbal or non verbal conduct of sexual  
                    nature; 

x.   Implied or explicit promise of preferential treatment in her legal career;

xi.  Implied or expicit threat of detrimental treatment in her legal career;

xii. Implied or expicit threat about her present or future legal career; 

xiii. Interfering with her work or creating an intimidating, offensive hostile  
                    work environment for her, etc., or

xiv. Any treatment having a sexual colour or content likely to affect her         
                    emotional and/or physical health or safety. 

II.   What  is work place: 

Whole premises under the control of the Presiding Officers of concerned District 
and Subordinate Courts, Tribunals, A.P. Judicial Academy and A.P. State Legal Services 
Authority.

III.   Who is victim: 
 “Aggrieved Woman” means, any female, of any age, whether employed or not, 
who claims to have been subjected to any act of sexual harassment by any person in the 
precincts of District Courts and Subordinate Courts etc., 

IV.  Who is Respondent:
A person against whom the aggrieved woman has made a complaint under the 

present Regulations.

V.  How to set the law in motion and procedure:
9. Any aggrieved woman may make a complaint in writing of sexual harassment at 
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the  precincts  of  the  District  Courts  and  Subordinate  Courts,  Tribunals,  A.P. 
Judicial  Academy  and  A.P.  State  Legal  Services  Authority  to  the  GSICC 
(hereinafter referred to as Gender Sensitization & Internal Complaints Committee) 
through the Member Secretary of the committee.

10. On receipt of the said complaint the Member Secretary shall place the same before 
Chairperson  of  the  committee  who  shall  place  the  same  before  GSICC  for 
consideration. 

11. On receiving a complaint and upon being satisfied with regard to the genuineness 
of the complaint, the GSICC shall constitute an internal sub-committee to conduct 
a fact finding inquiry. 

12. The  internal  sub-committee  shall  conduct  an  inquiry  and  shall  hear  and  duly 
record the  statements of  the aggrieved woman,  the  Respondent,  and any other 
person the said parties wish to examine, subject to the provisions of Regulations 
13 (2), and thereafter. 

13. It  shall  prepare  a  Report  and  enclose  therein  the  complete  proceedings  of  the 
Inquiry. 

14. On the completion of an inquiry under these Regulations,  the Committee shall 
submit  the  Inquiry  Report  of  its  findings  and  it  may  recommend  for  taking 
appropriate action. 

15. Where the sub-committee arrives at the conclusion that the allegation against the 
Respondent has not been proved, no action is required to be taken in the matter.

16. Where the sub-committee arrives at the conclusion that the allegation against the 
Respondent has been proved, it may recommend for taking appropriate action for 
gender discrimination and/or sexual harassment.  

17. Upon consideration of the material on record and the Inquiry Report, if more than 
two-thirds  of  the  members  of  GSICC  differ  from  the  conclusion  of  the  sub-
committee, it shall after hearing the aggrieved woman and Respondent in person, 
record its reasons to so differ and take consequent action accordingly.  

18.  The Chairperson shall pass orders either accepting or rejecting the Inquiry Report 
of the Committee and thereafter pass consequent orders that may be appropriate 
and necessary for putting an end to the sexual harassment and take all steps to 
secure justice to the victim of sexual harassment. 

19.  For the purposes of making an inquiry, the ICC shall has similar powers as a civil 
court  – it  can summon and enforce attendance of any person, examine him on 
oath, order production of documents, etc., to the Chairperson. 

VI.  Orders on Inquiry Report:
The  Chairperson  shall  have  the  power  to  pass  the  following  orders  to  secure 
justice to the victim of sexual harassment:

Admonition with publication of such admonition;
Prohibition from harassing the victim in any manner including, but not limited to, 

prohibition  from  communicating  with  her  in  any  manner  such  as  phones, 
messages, electronic means physical or other means for a specified period;

Debarment of entry into the precincts;
Recommend filing of a criminal complaint and/or a disciplinary complaint before the 

concerned  disciplinary  authority  governing  the  Respondent  (including  the 
concerned Bar Council for taking appropriate action).

VII.   The Regulations, 2013 are not in derogation with any other law:
(15) The  provisions  of  these  Regulations  shall  be  in  addition  to  and  not  in 

derogation of the provisions of any other law for the time being in force.
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(16) The provisions  of  the  present  Regulations  shall  not  bar  any  Court  from 
taking cognizance of any offence punishable under any other enactment or law. 

VIII.  Interim Relief: 
1. On the receipt of a complaint and during the pendency of an Inquiry, on a written 

request made by the aggrieved woman, the GSICC if it considers it fit and proper 
may recommend specific interim measures to be taken in a signed decision to the 
Chairperson, who on receipt thereof may pass such interim orders that may be 
required for the personal safety and for safeguarding the dignity of the aggrieved 
woman, and both the aggrieved woman and the Respondent shall be bound by the 
same.

2. Upon disobedience,  defiance or  violation of  the  order  passed under  clause  (1) 
above by the Respondent, the GSICC shall close and/or strike off the defence of 
the Respondent and pass final orders under Regulation 10 (5) and Regulation 11.

IX.   Appeal/Representation: 
Any person aggrieved by the order passed (or not passed) by the GSICC under 

Regulation  11  (1)  or  recommendation  made  by  GSICC  to  the  Chairperson  under 
Regulation  11  (2)  or  non-implementation  of  such  orders  or  inaction  thereupon,  the 
aggrieved party may make a representation to the Chairperson, who shall have the power 
to set aside or modify the orders passed and also have the power to issue such orders or 
directions  that  may  be  necessary  to  secure  complete  justice  to  the  victim  of  sexual 
harassment. 

Conclusion:
The reason why sexual harassment at work place is rampant in our Country is 

firstly, degrading moral and ethical values. 
Secondly, lack of education, that is why Dr. Prakash Kothari, a sexual medicine 

expert said “For an average MBBS student in our country, the level of knowledge on 
sexual education is as good as that of a lay person, that sexual education is more about 
how an individual develops into a healthy and responsible adult capable of using innate 
sexual instincts to the fullest potential without being obsessed about it.  It enables one to 
identify and be comfortable with one's sexuality.”

Thirdly,  the  use  of  electronic  media  and internet  which  appeal  to  the  prurient 
interest of male members.  

Fourthly, ours being a male dominated society underestimates the capabilities of 
women employees and ultimately it leads to gender discrimination. 

Therefore, whenever a male person sees the face of a female at the workplace, he 
shall cultivate the habit of seeing in her the resemblance of his sister, mother or daughter, 
then only he can ensure a safe working environment for women because she is as much 
educated as a male and she has dreams and aspirations just as a male because she is also a 
human being as a male person.  

Now the “Regulations, 2013” is certainly a boon for women at workplace.

So sexual harassment of women at workplace is not only a sin, a crime but also a 
social-evil, hence it should be prevented forthwith. 

By 
                      Dr. T. Srinivasa Rao, M.A.LL.M.,PGD IRPM.PhD.(Gold Medal)

V Addl. District Judge, Ranga Reddy District
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THE PROTECTION OF CHILDREN FROM SEXUAL ABUSE

 AND EXPLOITATION – AN ANALYTICAL STUDY
 

      "Safety and security don't just happen, they are the result of collective    
        consensus and public investment.  We owe our children, the most  
        vulnerable citizens in our society, a life free of violence and fear.”
                                  -Nelson Mandela, former President of South Africa
 

Introduction:
 

    Child sexual abuse is a wicked and greatest sin on the earth.  It is as old as 
formation of human society.  It is not only immoral, but also against the order 
of the nature. It prevailed all over the earth, and the highest prevalence rate 
was found in South Africa.  
    It can occur in various places, including home, school, work places (where 
child labour is common), hostels, Juvenile homes (detention homes, Borstal 
schools).  Of course child marriage is one of the main forms of sexual abuse.  
    The data collected by the National Crime Records Bureau shows that there 
has been increase in cases of sexual offences against children. 
    A large number of such offences are neither specifically provided for nor 
are they adequately penalised.  The interests of the child, both as a victim as 
well  as  a  witness,  needs  to  be  protected.  It  is  felt  that  offences  against 
children need to be defined explicitly and countered through commensurate 
penalities as an effective deterrence. 
    The Protection of Children from Sexual Offences Act, 2012 (hereinafter 
referred to as the Act) provides for Protection of Children from offences of 
sexual assault, sexual harassment and pornography and safe guarding interest 
and well being of the child at every stage of the judicial process.  Added to 
this, it also incorporated child friendly procedures in reporting, investigation, 
Medical  examination,  recording  of  evidence,  trial,  punishment  and 
rehabilitation.  
 

Origin of the Act: 
   This  Act  is  to  protect  children  from offences  of  sexual  assault,  sexual 
harassment and pornography and to provide relief and rehabilitation.
     This Act is passed in view of clause (3) of Article 15 of the Constitution, 
which empowers the State to make special provisions for children. And the 
Government of India is a party to the convention on the Rights of the Child, 
adopted  by  the  General  Assembly  of  the  United  Nations,  which  has 
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prescribed a set of standards to be followed by all State parties in securing the 
best  interests  of  the  child.  More  over  it  is  necessary  for  the  proper 
development of the child that his or her right to privacy and confidentiality be 
protected and respected by every person by all means and through all stages 
of a judicial process involving the child. And it is imperative that the law 
operates in a manner that the best interest and well being of the child are 
regarded  as  being  of  paramount  importance  at  every  stage,  to  ensure  the 
healthy physical, emotional, intellectual and social development of the child.
   For the first time, this Special Law has been passed to address the issue of 
sexual  offences  against  children,  because  sexual  offences  are  currently 
covered under different Sections of IPC do not:
firstly, cover all types of sexual offences against children and irrespective of 
gender, 
secondly, they do not distinguish between adult and child victims, 
thirdly, the Act  covers  all  types of  sexual  assault,  sexual  harassment  and 
pornography against children.
fourthly, these offences have been clearly defined for the first time in this 
Act, 
fifthly,  this  Act  recognizes  the  “intention”  to  commit  an  offence  by 
penalysing an attempt to commit an offence under this Act. Of course mere 
intention is not an offence unless some attempt is made, but the Spl. Court 
shall presume the existence of such “culpable mental state” of the accused 
i.e., intention, motive, knowledge of a fact or reason to believe a fact, and it is 
for the accused to prove the fact beyond all reasonable doubt, that he had no 
“such mental state” because such offences occur in four walls or in secrecy 
and within the special knowledge of the accused as contemplated u/s.106 of 
I.E. Act besides the victim being a child,
sixthly, for  all  offences except  the  use  of  child  for  pornography,  the  Spl. 
Court shall presume the accused committed, attempted or abetted to commit 
the offence unless the contrary is proved.
seventhly, the  offences  committed  by  a  person  in  a  position  of  trust  or 
authority of child such as a member of security forces, Police officer, Public 
servant, etc., treated as aggravated, 
eighthly, the accused may be a child, or adult of any gender including third 
gender. 
 

Objectives of the Act: 
   It has several unique features we have ever seen in the history of Indian 
legislation.  As  the  framers  of  the  Indian  Constitution  borrowed  several 
features into our Constitution from several Countries, so several features of 
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this  Act  are  child  friendly  and  some  of  them  are  newly  introduced,  for 
example: 
 

(1)The Spl. Public Prosecutor and defence counsel shall communicate the 
questions  to  the  Spl.  Court  which  shall  in  turn  be  put  to  the  child 
witness or a victim.

(2)The  child  himself  can  complain  such  offence  committed  or  to  be 
committed.  

(3) Identity of child (victim) shall not be disclosed directly or indirectly. 
(4)Aggressive questions or character assassination shall not be permitted 

during trial to maintain the dignity of child.  
(5)The  Court  has  to  create  child  friendly  atmosphere  by  allowing  his 

family member etc., to be present in the Court. 
(6)The Spl. Court has to permit frequent breaks for the child during the 

trial. 
(7)Child not to see accused during recording evidence but accused can 

hear the statement of child. 
(8)Mandatory provision for in camera proceedings. 
(9)Provision for Speedy Justice: 

    (i) The evidence of the child shall be recorded within 30 days and   
        trial shall be completed within 1 year from the date of taking 
        cognizance.
   (ii) No committal proceedings, since the Spl. Court has to take 
        cognizance directly upon a complaint or police report.  

(10)                     Interim compensation to meet the immediate needs of the 
child for    
   relief or rehabilitation. 

(11)                     Emergency  medical  care  and  protection  to  the  child 
within 24 hours. 

(12)                     Provision for interpreters, translators and Spl. Educators 
during   
   investigation and trial from the stage of receiving information of   
   offence.  

(13)                     The Act has overriding effect and not in derogation of 
any other law. 

(14)                     When an offence attracts this Act and IPC, the offender 
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shall be   
   punished by either of the Acts which provides greater punishment. 

(15)                     The child can take the assistance of a legal practitioner in 
addition to   
    Spl. Public Prosecutor even through the Legal Services Authority.  
 

   The Act is self explanatory, and some of the definitions are given below for 
better understanding of the Act: 
          

1.   Who is child: Child means any person below the age of 18 years. 
2.    Who is accused:  Accused can be any gender of any age.
3.  What  is  Sexual  harassment: A  person  is  said  to  commit  sexual 
harassment upon a child when such person with sexual intent,- 

1.     utters any word or makes any sound, or makes any gesture or exhibits 
any object or part of body with the intention that such word or sound 
shall be heard, or such gesture or object or part of body shall be seen by 
the child;

2.     makes a child exhibit his body or any part of his body so as it is seen 
by such person or any other person; or 

3.     shows any object to a child in any form or media for pornographic 
purposes; or 

4.     repeatedly or constantly follows or watches or contacts a child either 
directly or through electronic, digital or any other means; or 

5.     threatens to use, in any form of media, a real or fabricated depiction 
through electronic, film or digital or any other mode, of any part of the 
body of the child or the involvement of the child in a sexual act; or 

6.     entices  a  child  for  pornographic  purposes  or  gives  gratification 
therefor. 

Explanation:- Any question which involves sexual intent shall be a question 
of fact. 
 

4.  What is Sexual assault: 
        Whoever, with sexual intent touches the vagina, penis, anus or breast of 
the child or makes the child touch the vagina, penis, anus or breast of such 
person or any other person, or does any other act with sexual intent which 
involves  physical  contact  without  penetration  is  said  to  commit  sexual 
assault. 
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5.  What is aggravated sexual assault:  It is defined u/s.9.
         However in a simple way we can understand that an offence is treated as 
“aggravated” when committed by a person in a position of trust or authority 
of child such as a member of security forces, police officer, public servant, 
etc.
          So  to  attract  the  offence  of  sexual  harassment,  sexual  assault  or 
aggravated  sexual  assault,  the  main  criteria  is  whether  there  is  sexual 
intention on the part of the accused or not?  Of course, the burden is on the 
accused to disprove the same as contemplated u/s.30 of the Act.
 

6.  What  is  penetrative  sexual  assault:  A person  is  said  to  commit 
“penetrative sexual assault” if 
    (a) he penetrates his penis, to any extent, into the vagina, mouth       urethra 
or anus of a child or makes the child to do so with him        or      any other 
person; or
      (b)        he inserts, to any extent, any object or a part of the body, not 
being       the  penis, into the vagina, the urethra or anus of the child or makes  
the child to do so with him or any other person; or   
    (c)   he  manipulates  any  part  of  the  body  of  the  child  so  as  to  cause  
penetration into the vagina, urethra, anus or any part of body of the          
child or makes the child to do so with him or any other person; or    makes 
the child to do so to such person or any other person. 
 

7.  What is aggravated penetrative sexual assault:  It is defined u/s.5.
     However in a simple way we can understand that an offence is treated as 
“aggravated” when committed by a person in a position of trust or authority 
of child such as a member of security forces, police officer, public servant, 
etc.
8.  What  does  it  mean  the  expression  use  of  child  for  pornographic 
purposes:
     Whoever,  uses  a  child  in  any form of  media  (including programme or 
advertisement  telecast  by  television  channels  or  internet  or  any  other 
electronic  form  or  printed  form,  whether  or  not  such  programme  or 
advertisement  is  intended  for  personal  use  or  for  distribution),  for  the 
purposes of sexual gratification, which includes:
    (a) representation of the sexual organs of a child;
    (b) usage of a child engaged in real or simulated sexual acts (with or   
        without penetration);
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(c) the indecent or obscene representation of a child, shall be guilty of the
offence of using a child for pornographic purposes. `

 

9.  Abetment or attempt is also an offence: 
    (i)  Whoever abets any offence under this Act, if the act abetted is    
         committed in consequences of the abetment, shall be punished. 
    (ii) Whoever attempts to commit any offence punishable under this   
         Act or to cause such an offence to be committed, and in such 
         attempt, does any act towards the commission of the offence, shall    
         be punished. 
 

10.  Responsibility of Media, Studio and photograph facilities and SJPU   
    or local police: 

(i) If Media, Studio and photograph facilities fail to report the       
    commission of an offence and if SJPU or local police fail to    
    record such offence shall be punished with imprisonment.

(ii)                       Even  the  person  being  the  in-charge  of  any 
institution where the
offence occurs fails to report the commission of such offence is 
also an offence. 

 

11.  Check for false complaints or information:
    Whoever makes a  false complaint  or  provides false information for the 
offence u/s.3, 5, 7 & 9 with a malafide intention shall be punished.  But if 
such complainant is child no punishment shall be imposed on such child.  
 

 

12. How to set the law in motion and procedure for investigation:   
  (i)     Any person (including the child), who has apprehension that an           
offence under this Act is likely to be committed or has knowledge  that such 
an offence has been committed, he shall provide such    information to- 
   (a) the Special Juvenile Police Unit; or 
   (b)           the local police. 
 

   (ii)  Every report given under sub-section (1) shall be - 
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            ascribed an entry number and recorded in writing;   
 (iii)  The SJPU or local police if necessary make immediate       arrangement 
to give the child such care and protection (including          admitting a child in 
a shelter home or to the nearest hospital within           24 hours and report the 
matter to the Child Working Committee and    the Spl. Court. 
 

13.  Precautions while recording statements of child: 
(i)  The statement of the child shall be recorded at his residence or at the 

place of his choice and as far as possible by a Women Police Officer 
not below the rank of Sub-Inspector.   

(ii)                       At that time the Police Officer shall not be in uniform 
and ensure that at no point of time the child come in the contact with 
the accused.   

(iii)                    No child shall be detained in the police station in the night 
at any
 reason and the identity of the child shall be protected from the media. 

(iv)                      If the statement of the child is recorded u/s164 Cr.P.C by 
the  Magistrate  it  shall  be  in  the  words  spoken  by  the  child  in  the 
presence of his parents,  etc.,  if  necessary he may take assistance of 
translator or interpreter for better understanding of the statement of the 
child.  

(v) If it is possible the statement can be recorded by audio and video by 
the Magistrate, or the Police officer. 

 

14. Procedure for trial:  
   (i)   The  Court  shall  ensure  the  child  shall  not  be  examined  or  cross- 
examined directly by the Public Prosecutor or defence counsel but     they 
have to communicate the questions to the Spl. Court to put the         same to 
the child.     
   (ii) The Court shall permit frequent breaks for the child during the trial. 
          It  shall  create  child  friendly  atmosphere  by  allowing  a  family       
member, etc., to be present in the Court.  
   (iii)     The child shall not be called repeatedly to testify to the Court.
   (iv) Aggressive questioning or character assassination of the child shall      
not be permitted and dignity of the child shall be maintained. 
   (v)  The  Court  shall  ensure  that  the  identity  of  the  child  shall  not  be  
disclosed.  
  (vi)           Compensation or interim compensation can be awarded for         
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immediate rehabilitation of such child.  
  (vii) If the culprit is a child he shall be dealt with by a Juvenile Justice         
Board separately.  
   (viii)        The evidence of the child shall be recorded within a period of 30  
        days  and trial shall be completed within a period of one year from     the 
date of cognizance. If delay, reasons shall be recorded. 
  (ix)  Trial shall be conducted in camera in the presence of parents of the   
             child,       otherwise, the child can be examined by issuing a   
             commission u/s.284 Cr.P.C at a place other than the Court.   
 

15.  Punishments:  There are six main offences under this Act and the 
punishments are as follows:
      (i)   Sexual Harassment of the Child (Section 11) – Three years and fine   
           (Section 12).
     (ii)   Sexual Assault (Section 7) – Not less than three years 
           which may extend to five years, and fine (Section 8). 
     (iii)  Aggravated Sexual Assault (Section 9) – Not less than five years 
           which may extend to seven years, and fine (Section 10).
     (iv)  Penetrative Sexual Assault (Section 3) – Not less than seven years 
           which may extend to imprisonment for life, and fine (Section 4).
     (v)  Aggravated Penetrative Sexual Assault (Section 5) – Not less than      
ten years which may extend to imprisonment for life, and fine           (Section 
6). 
      (vi)  Use of Child for Pornographic Purposes (Section 13) – Five years    
  and fine and in the event of subsequent conviction, seven years        
              and fine (Section 14 (1))
 

Conclusion:
          There are several reasons for child sexual abuse and exploitation in our 
country and some of them are: 
(i) Poverty 
(ii)  Lake of  constant  supervision and care  of  parents  while  sending their 
children outside the home or leaving them at home lonely.  
(iii) Degrading moral values.
(iv)  No opposition from child due to tender age or fear.
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   The effects of  child sexual  abuse can include depression,  post-traumatic 
stress disorder, anxiety, complex post-traumatic stress disorder, propensity to 
further victimization in adulthood, and physical injury to the child, among 
other problems. 
 

   This Act is not a draconian law but provides a strongest fence around a child 
like china wall,  that  no culprit  shall  escape from the clutches of this law, 
because the child sexual abuse may cause depression, infections and sexually 
transmitted diseases.  Therefore greater responsibility is on the investigation 
officer to ensure that this Act is fully implemented and not misused.  Since 
prevention is better than cure, every citizen of this country should aware and 
beware of this Act. 
 

                                                            By 

                                        Dr. T. Srinivasa Rao, M.A.LL.M.,PGD IRPM.PhD.(Gold Medal)

                            V Addl. District Judge, Ranga Reddy District  
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