
      ARTICLE ON ATTACHMENT BEFORE JUDGMENT 

SPOT LIGHT ON ATTACHMENT BEFORE JUDGMENT 

INTRODUCTION: 

Attachment is the legal process of seizing proeprty to ensure satisfaction of a Judgment. 

The expression attachment before Judgment we hear almost every day but there are 

several intricacies which we have to understand. Since law is not static it changes to the 

changing needs of the society. That is why Judges and Lawyers are always considered 

to be students as long as they live on the earth. Justice Krishna Iyar is a fine example in 

this regard. 

Now coming to the topic, any prudent person will entertain the following doubts 

concering attachment before Judgment they are: 

Most of the litigant public do not understand the spirit of Or.38 R.5 CPC, and they think 

that pronote and property only enough to obtain order of attachment before Judgment, 

then what more is required. Let me examine the provisions and precedents U/O. 38 R.5 

to 13 CPC. 

OJECT OF ATTACHMENT BEFORE JUDGMENT: 

The object of invoking Or. 38 R.5 is to safeguard the interest of the plaintiff, if the court 

is satisfied that ultimately when a decree is going to be obtained by the plaintiff he may 

not be able to realise the fruits of the decee. The main purpose of attachment was to 

cocerce a defendant into appearing in court and answering the plaintiff's individual of 

the right to use or it.  

So the object of supplemental proceedings (application for arrest or attachment before 

Judgment, grant of temporary injunctions and appointment of receivers) is to prevent 

the ends of Justice being defeated. The object of order 38 rule 5 CPC in particular, is to 

prevent any defendant from defeating the realization of the decree that may ultimately 

be passed in favor of the plaintiff, either by attempting to dispose of, or remove from the 

jurisdiction of the court, his movables 



ATTACHMENT BEFORE THE JUDGMENT IS A HARSH REMEDY: 

The power under order 38 rule 5 CPC is drastic and extraordinary power. Such power 

should not be excercised mechanically or merely for the asking. It should be used 

sparingly and strictly in accordance with the Rule. The purpose of Order 38 Rule 5 is not 

to convert an unsecured debt into a secured debt. Any attempt by a plaintiff to utilize the 

provisions of order 38 rule 5 as a leverage for coercing the defendant to settle the suit 

claim should be discouraged. Instances are not wanting where bloated and doubtful 

claims are realized by unscrupulous plaintiffs by obtaining orders of attachment before 

Judgment and forcing the defendants for out of court settlement, under threat of 

attachment. 

A defendant is not debarred from dealing with his property merely because a suit is filed 

or about to be filed against him. Shifting of business from one premises to another 

premises or removal of machinery to another premises by itself is not a ground for 

granting attachment before Judgment. A plaintiff should show, prima facie, that his claim 

is bonafide and valid and also satisfy the court that the defendant is about to remove or 

dispose of the whole or part of his property, with the intention of obstructing or delaying 

the execution of any decree that may be passed against him, before power is 

excercised under order 38 rule 5 CPC. Courts should also keep in view the principles 

relating to grant of attachment before Judgment (Prem Raj Mundra Vs. Md.Maneck 

Gazi, AIR (1951) Cal 156, for a clear summary of the principles.) (2008) 1 RCR (Civ) 

195 / (2008) 1 CivCC 1/(2008) 2 SCC 302/ (2008) 1 CHN (SC) 155, Raman Tech & 

Process Engg. Co. Vs. Solanki Traders.) 

Attachment before the Judgment is considered a very harsh remedy because it 

substantially interferes with the defendants property rights before the final resolution of 

the over all dispute. 

 

 



NOT EVERY KIND OF PROPERTY OWNED BYTHE DEFENDANT IS SUBJECT TO 

ATTACHMENT: 

The exemption is under section 60 CPC. Apart from the fundamental principle that an 

application U/Order 38 R.5 can be filed only against a defendant (Land Acquisition 

Officer (SDC) Soma alia Project Office, Rajampet Vs. Y.Vijaya Kumar, 2010 (1) ALT 

371). So Or.21 R.46 deals with attachment of debt, Sham and other property not in 

possession of JDV is a different aspect. 

 

WHEN ATTACHMENT BEFORE JUDGMENT CAN BE ORDERED: 

The scheme of Order 38 and the use of the words 'to obstruct or delay the execution of 

any decree that may be passed against him' in Rule 5 make it clear that before 

excercising the power under the said Rule, the court should be satisfied that there is a 

reasonable chance of a decree being passed in the suit against the defendant. This 

would mean that the court should be satisfied the plaintiff has a prima facie case. If the 

averments in the plaint and the documents produced in support of it, do not satisfy the 

court about the existence of a prima facie case, the court will not go to the next stage of 

examining whether the interest of the plaintiff should be protected by excercising power 

under order 38 rule 5 CPC. It is well-settled that merely having a just or valid claim or a 

prima facie case, will not entitle the plaintiff to an order of attachment before the 

Judgment, unless he also establishes that the defendant is attempting to remove or 

dispose of his assets with the intention of defeating the decree that may be passed. 

Equally well settled is the position that even where the defendant is removing or 

disposing his assets, an attachment before Judgment will not be issued, if the plaintiff is 

not able to satisfy that he has a prima facie case. 

 

 



WHETHER ATTACHMENT CAN BE ORDERED DIRECTLY: 

Where defendant may be called upon to furnish security for production of property: 

Where, at any stage of a suit, the Court is satisfied, by affidavit or otherwise, that the 

defendant, with intent to obstruct or delay the execution of any decree that may be 

passed against him, -  

(a) is about to dispose of the whole or any part of his property, or 

(b) is about to remove the whole or any part of his property from the local limits of the 

jurisdiction of the Court, 

The Court may direct the defendant, within a time to be fixed by it, either to furnish 

security, in such sum as may be specified in the order, to produce and place at the 

disposal of the Court, when required, the said property or the value of the same, or such 

portion thereof as may be sufficient to satisfy the decree, or to appear and show cause 

why he should not furnish security. 

(2) The plaintiff shall, unless the Court otherwise directs, specify the property required to 

be attached and the estimated value thereof. 

(3) The Court may also in the order direct the conditional attachment of the whole or any 

portion of the property so specified. 

(4) If an order of attachment is made without complying with the provisions of sub-rule 

(1) of this rule, such attachment shall be void. 

Conditional attachment can be ordered by Court under Order 38 Rule 5(3) 

simultaneously with notice directing defendant to furnish security or to show cause for 

not furnishing security subject to satisfaction of clauses(a) and (b) of sub-rule(1) of Rule 

5 of Order 38 CPC. 

Mamidala Suresh Babu v. Tirumalasetti Krishnamurthy 2006(3) ALT 250. 



Conditional order of attachment before Judgment: The time to be specified by the court 
to furnish security must be reasonable and workable court must examine the 
issue from the practical point of view. 

 

Koushik Advertising medią Hyd., V.Poluru Gopala Krishnaiah 2010 (4) ALT 90- 2010 (3) ALD 363. 

WHETHER THIRD PARTY AFFIDAVIT IS MANDATORY: 

Under order 38 rule 5 (1) The court must be satisfied by affidavit or otherwise. The 

expression "affidavit or otherwise" was interputed in" 

The perusal of above two referred decisions. The ratio laid down in both the decisions is 

that, the court has to appreciate all the facts and circumstances and to arrive at a right 

conclusion before ordering attachment over the property, there must be some material 

like third party affidavits or the other material to satisfy that the respondent is going to 

avoid or cause delay for execution of the decree. Further the court without giving an 

opportunity to furnish security, attachment cannot be ordered. Considering both the 

Judgments relied by learned counsel, in this case though the petitioner failed to file third 

party affidavit in support of his contention, but the court can take judicial notice that 

another suit O.S.No.572 of 2007 is also coming up for orders in I.A.No.760 of 2007 in 

O.S.No.572 of 2007 filed by E.Venkateswarlu against the present respondent for 

attachment of scheudle mentioned property mentioned therein in that petition he filed 

third party affidavit of one Kotrike Viswanatham of Dhone town, wherein the thrid party 

affirmed that the respondent is going to sell away the property and asked him to 

purchase the property. Further, he affirmed that the respondent is heavily indebted and 

several suits were also filed against him. Therefore, merely on the ground that third 

party affidavit was not filed in this case. I feel dismissing the petition is not justified. It is 

not denied by the respondent that there are suits filed by the creditors against him in 

several courts. Admittedly another suit O.S.No.572 of 2007 filed by other creditors is 

also coming up along with this petition for orders in a petition filed under order 38 rule 5 

CPC. 



An order of attachment before Judgment affects the right of the owner of the property to 

deal with the same even before any verdict is available against him as regards the claim 

of the plaintiff. Such an Order is not to be passed merely for the asking or in the routine 

manner. There must be congent, prima facie materials to lead the Court to the 

conclusion that there have been attempts by the defendant to dispose of the property 

with a view to defeat the decree. Mere satisfaction that there has been an attempt to 

dispose of the property is in itself not sufficient and there must be further conclusion, 

again prima facie, that the attempt to alienate is to delay or defeat the decree. For 

reaching such satisfaction, there has to be before the Court some tangible material than 

the mere statement without giving any particulars and without disclosing the source of 

the information of no third party affidavit as the second affidavit was only of the Clerk of 

the respondent-firm who was under its control as an employee. The affidavits in 

themselves do not disclose as to when an attempt was made to alienate, what type of 

alienation was intended to be made and to whom the alienation was being desired to be 

made and who gave such information. 

J.Balaji Vs. RC Subramanyam C.R.P.No.4571 of 2008 dt.19-12-2008 

PROPERTY OUT SIDE THE JURISDICTION CAN BE ATTACHED: 

Where the property to be attached or person sought to be arrested is out side the 

Jurisdiction of the Court Sec 136 CPC envisages that the court may in its discretion 

,issue warrant of arrest and make an order of attachment and send to the district court 

within the local limits of whose jurisdiction such person or property resides or is situated. 

Thus it can be seen that there is no bar for attaching a property beyond the jurisdiction 

and arresting a person residing outside the jurisdiction of the Court. (not applicable to 

EPS)  

1. Durbhaka Venkatasubramanya Sharma and another Vs. State Bank of India, 
Banking corporation, represented by agent at Allagadda, 1996 (4) ALT 1028. 
Rajender Sing Vs. Ramdhar Singh , AIR 2001 SC 2220 (reiterated)  

 



WHETHER THE RELIEFS CAN BE GRANTED i.e., ATTACHMENT NOT TO 

ALIENATE: 

We find that the trial court was not correct in passing two sets of order for the same 

relief; one restraining the defendant-appellants from alienating the property and second, 

attaching the property before the delivery of the Judgment. We are, therefore, of the 

veiw that the order passed by the trial court, directing the defendant-appellants to 

furnish security, failing which the property shall come under attachment, is liable to be 

set aside. However, we are in agreement with the trial court granting injunction in favor 

of the plaintiff-respondent. (2003) 2 RCR (Civ) 650/(2003) 1 CivCC 146/(2003) 1 RCR 

(Civ) 686/(2002) 6 Supreme 24/ (2002) Supp1 JT 464/ (2002) 9 SCC 513. 

V.G.Quenim Vs. Bandekar Brothers Private Ltd.,  

 

ATTACHMENT CAN'T DEFEAT THE PRE-EXISTING RIGHTS: 

It may be noted that as regards the question whether the agreement entered into by the 

Judgment debtor prior to the attachment of property in execution of a decree would 

prevail over the attachment itself, was considered by this court in Vannarakkal 

Kallalathil Sreedharan Vs. Chandramaath Balakrishnan and another 6 and this court 

approved the views expressed in Paparaju Veeraraghavayya Vs. Killaru Kamala Devi7; 

Veerappa Thevar Vs. C.S.Venkatarama Aiyar8; and Angu Pillai Vs. 

M.S.M.Kasiviswanathan Chettiar9 followed by Rango Ramachandra Kulkarni Vs. 

Gurlingappa Chinnappa Muthal10; Yeshvant Shankar Dunakhe Vs. Pyaraji Nurji 

Tambol11; and Kochuponchi Varughese Vs. Ouseph Lonan12 and held that the 

agreement for sale creates an obligation attached to the ownership of property and 

since the attaching creditor is entitled to attach only the right, title and interest of the 

judgment debtor, the attachment cannot be free from the obligations incurred under the 

contract for sale. (2001) 3 CivCC 186/ 2001) 0 AIR (SCW) 2118/ (2001) 4 Supreme 

170/ (2001) Supp1 JT 95/ (2001) 4 Scale 170/ (2001) 6 SCC 213/ (2001) 0 AIR (SC) 

2220/ (2001) 3 BBCJ (SC) 21, Rajender Singh Vs. Ramdhar Singh. 



EFFECTS OF ALIENATION AFTER ATTACHMENTS: 

Attachment before Judgment shall not affect the rights, existing prior to the attachment, 

of persons not parties to the suit, nor bar any person holding a decree against the 

defendant from applying for the sale of the property under attachment in execution of 

such decree. This provision also makes it clear that attachment before Judgment shall 

not affect the rights, existing prior to the attachment, of persons not parties to the suit. 

EFFECTS OF ALIENATION AFTER ATTACHMENTS: 

Section 64 Civil Procedure Code prohibits private alienation of property after attachment 

and reads as under: 

Where an attachment has been made, any private transfer or delivery of the property 

attached or of any interest therein and any payment to the Judgment debtor of any debt, 

dividend or other monies contrary to such attachment, shall be void as against all claims 

enforceable under the attachment. (1990) 2 Scale 970 4 JT 391/ (1990) Supp2 SCR 

594/ (1991) 1 SCC 715, Hamda Ammal Vs. Avadiappapathar. 

CONCLUSION: 

It is not out of place to mention that under order 38 rule 11-A reads that: 

Provisions applicable to attachment: 

01. The provisions of this Code applicable to an attachment made in execution of a 

decree shall, so far as may be, apply to an attachment made before Judgment which 

continues after the judgment by virtue of the provisions of Rule 11. 

02. An attachment made before Judgment in a suit which is dismissed for default shall 

not become revived merely by reason of the fact that the order for the dismissal of the 

suit for default has been set aside and the suit has been restored. 



Alienation order of attachment before Judgment does'nt confer status of secured 

creditor. 

So I hope these intricacies would certainly guide us while dealing with attachment 

before the Judgment. 

So it clear that if the court is satisfied that any of the conditions mentioned in sub-

clauses (a) and (b) of Rule 5 exists, it shall direct the defendant within the time to be 

fixed by it either to furnish security as specified in the order of the Court or to appear 

and show cause why he should not furnish such security. The court while making such 

an order may also direct conditional attachment of the whole or any portion of the 

property so specified in the order. Where the defendant fails to show cause why he 

should not furnish security or fails to furnish the required security within the time fixed by 

the Court, the Court may order attachment of that property. 

It is implied from sub-rule (3) of Rule 5 of Order XXXVIII of the code and sub-rule (1) of 

Rule 6 thereof that in case of failure of the defendant to comply with the two conditions 

referred to above, the conditional attachment, if any made will mature into an absolute 

attachment pending the suit and in case, no such conditional attachment was made, the 

Court, on the expiry of the period stipulated in the notice issued under the conditions 

stipulated in sub-rule (1) of Rule 5, the court shall withdraw the attachment. 

The Power of the Court to order attachment before Judgment is attracted only when 

plaintiff pleads and prima facie proves two conditions precedent. These are: that the 

defendant is about to dispose of whole or any part of his property and defendant is 

about to remove the property from local limits of Jurisdiction of the Court. 

BY 

Dr.T.SRINIVASA RAO, 

M.A., LL.M. PGD IPRM., PhD., (Gold Medal) 

V ADDITIONAL DISTRICT & SESSIONS JUDGE, RANGA REDDY DISTRICT AT LB NAGAR. 
 



ARTICLES ON SUMMONS 

HOW TO REDUCE DELAY IN SERVICE OF SUMMONS 

INTRODUCTION: 

Delay in service of summons in one of the root causes for delay of justice in our country. 

Only in few cases service of summons will take place on the first adjornment. Then who 

are responsible for causing delay in service of summons. Unfortunatly in our courtry due 

to poverty, illteracy and ignorance of court proceedings whenever summons or notices 

were brought by a postman or process server or police the addressee will not claim it, 

but he does not know that he or she is the ultimate sufferer because sometimes he or 

she may be set exparte or adverse inference can be drawn. So still in the 21st century 

there is some resistance from the addressee to receive the summons or notices etc.,. 

Had it been a call letter or money order, he or she would wander around the postman or 

post office to receive that money order or letter. So there must be some attitudiual 

change among the public. So either out of fear of court proceedings or to cause delay 

the court proceedings one may avoid service of summons. 

 

OBJECT OF SERVICE OF SUMMONS: 

The court must be satisfied that the defendant had notice of the date of hearing and had 

sufficient time to appear and answer the plaintiff's claim. It should not be forgotten that 

the object of legislature in giving discreation to the court is to enable the court to see 

that necessary steps are not taken and the service is effected in the most expeditous 

and best manner. 

 

MODES OF SERVICE OF SUMMONS: 

There are several modes, for example: 



 

Through court, Registered Post with Acknowledgment due, speed post, or courier 

services (as approved by Hon'ble High Court) or by any other means of transmission of 

document including Fax message, Email service provided by rules made by the Hon'ble 

High Court. 

 

It was held in G.Shanmikhi Vs. Utakur Venkata Rami Reddi, AIR 1957 AP that service 

by Registered Post is "alternative service"  

 

So service of summons under the Act on the person shall be effected in any of the 

following ways:- 

(a) by giving or tendering it to such person; or  

(b) if such person is not found, by leaving it at his last known place or abode or 

business or by giving or tendering it to some adult member of his family; or, 

 

(c) if the address of such person is known to the Controller, the appellate authority or 

other authorised person, by sending it to him by registered post; or, 

(d) if none of the means aforesaid is available by affixing it in some conspicuous part of 

his last known place of abode or business".[2002] Supp2 ALD 260) and by way of paper 

publication. 

PERSONAL SERVICE: 

The court may, in addition to the service of summons under rule 9, on application of the 

plaintiff permit such plaintiff or any person on his behalf for delivery or tendering to the 

defendant personally such summons subject to rule 16 and 18 Under order 20. If such 



summons is refused or if the person served refuses to sign an acknowledgment of 

service or for any reason such summons cannot be served personally, the court shall, 

on the application of the party, re-issue such summons to be served by the court in the 

same manner as a summons to a defendant. 

 

WHEN SUBSTITUTED SERVICE CAN BE ORDERED: 

It does not need any emphasis that the participation of the defendant in a suit, can be 

ensured by serving summons or notices upon him. Substituted service is an exception 

and can be resorted to only under the circumstances mentioned in Rule 4 of Order V, 

C.P.C. Before ordering substituted service, the Court must be satisfied that (a) there is 

reason to believe that the defendant is keeping out of the way, for the purpose of 

avoiding service; or (b) for any other reason, the summons cannot be served upon in 

the ordinary way. Not only the ground, on which the substituted service has become 

necessary, must be mentioned, but also the satisfaction of the Court about it must be 

recorded. Failure to follow such procedure, would certainly vitiate the entire exercise. 

[2009] 5 ALD 388/ [2009] 6 ALT 113 

 

WHEN SUBSTITUTED SERVICE CAN'T BE REGARDED AS DUE SERVICE: 

A party cannot close his eyes and complain that he is unable to see. But, if on the other 

hand the defendant is not really keeping out of the way at all and the Court is only 

induced to believe that he is, by the one-sided representation of the plaintiff, it is clear 

that the service that is then substituted cannot be regarded as "due" service. Therefore 

when the question arises as to whether in a particular case, substituted service obtained 

from the Court is or is not "due" service, it will have to be determined by ascertaining 

whether the representations made to the Court by the plaintiff were not true, that is to 

say, whether the defendant could be presumed in the circumstances, to have or had 

actual knowledge. 



STEPS IN SERVICE OF SUMMONS: 

Personal service on the defendant or his agent if he or his agent not available, proper 

service on any adult male or female member of his family who is residing with him. 

When there is no agent empowered to accept service nor any other adult member of his 

family, then as a last resort by substitued service the summons can be affixed and 

paper publication can be availed. 

 

WHEN THE DEFENDANT TEMPORARILY GONE OUTSIDE INDIA: 

If the person to be served had, to the knowledge of the Court, temporarily gone outside 

India, the Court might have sent, even before the insertion of R. 20-A, the summons by 

registered post to his address abroad without affixing a copy thereof in the Court house. 

In Narendra Kishore Das v. Banamali Sahu Dibakar Sahu Firm, AIR 1951 Orissa 312, 

the Division Bench of the Orissa High Court held that "the last mode of service, namely 

"or in such other manner as the Court thinks fit" no doubt, gives the Court the 

jurisdiction to have the service of summons through registered post. 

 

Order 5, Rule 25 contemplates that where the defendant is residing out of India and has 

no agent in India empowered to accept service, the summons shall be addressed to the 

defendant at the place where he is residing and sent to him by post, if there is postal 

communication between such place and the place where the Court is situated. The 

service of summons on the defendant who is residing out of India and has no agent in 

India arise only when the Court is informed that the defendant is not residing in India 

and that his address is furnished to the Court. Then only the issuance of summons to 

the defendant who is outside the country arises. As seen from the facts and 

circumstances, the wife of the defendant has not furnished the address of her husband 

and therefore the question of service of summons through post on the defendant who is 



residing outside the country does not arise. [2002] 3 CivCC 140/ [2002] 1 ALD 63/ 

[2002] 1 ALD 636/ [2002] 2 ALT 36 

 

DUTY OF THE PROCESS SERVER: 

In one case the process server in the 'return' reported that the sixth defendant and the 

fifth defendant were 'living' in one house at Kuchipudi. The sixth defendant in the suit 

filed a written statement after 'summons were effected by substituted service'. The other 

defendants who had 'hotly contested' the suit were all from the village Kuchipudi. The 

inference was that the fifth defendant in such circumstances had 'knowledge' and failed 

to appear before the Court on 18-3-1966 of her volition. 

 

Therefore, effective endorsements would certainly have to be resorted to take a 

decision. The following are the duties of process servers as contemplated under Civil 

Rules of Practice: 

RULE-76 

Where a party is not found at the address given by him for service and no agent or adult 

member of his family on which a notice or process can be served in person, a copy of 

the notice or process shall be affixed to the outer door of the house an such service 

shall be deemed to be as effectual as if the notice or process has been personally 

served. 

RULE-77 

(a) Where the process is served on some person, other than the person named therein, 

who accepts the process on his behalf, it shall be stated whether such person is an 

adult member of the family and living with him. 



(b) Where service is accepted by an agent, it shall be stated whether such person is 

duly authorized to accept service. 

(c) Where a person refuses to accept the process, the endorsement of refusal shall be 

attested by a witness, the reasons thereof, if any given, and it shall be stated how the 

individual was identified. 

(d) When a process is affixed owing to the absence of the individual named therein, it 

shall be stated, if possible, both when he left home and when he is likely to return. 

(e) Where service is refused by purdanashin ladies, it may be effected on any adult 

male member of the family. 

(f) Where the process is served on the proposed guardian, the fact that the said 

guardian consents to act as guardian of the minors mentioned in the process shall be 

got endorsed on the notice by the guardian. 

(g) Where the process for substituted service is issued, process-servers shall carefully 

read the instructions given at the top of the process and effect service accordingly. 

 

RULE-78 (51) 

Return of Service: 

01. The return of the Serving Officer shall state the manner in which the process was 

served and the place, and day, and month of service, and also whether he is personally 

acquainted with the person served, and if not by whom such person was identified. 

02. If the person to be served refuses to sign the acknowledgment of service, the return 

shall state that he was informed of the nature and content of the process, and, in the 

case of a plaint, that, upon applying to the Officer of the Court, he could obtain a copy, 

or concise statement of the contents of the plaint. 



RULE-79 (52) 

Verification of return: 

01. The return of service shall be verifed by an affidavit of the Serving Officer. All Nazirs 

and Deputy Nazirs are authorized to administer the oath to and to take the affirmation of 

any process-server. 

02. If the process-server is not personally acquainted with the person to be served, the 

return shall be supported by a verification at the for thereof made and signed either by a 

Village Officer or by a respectable person who identifies him; and in the latter case, the 

full name and address of such person shall be set out in the verification. 

 

RULE-81 (53) 

Service by Affixure: 

If a process is affixed to the outer door of a house, in the absence of the person to be 

served, the serving officer shall make an affidavit as to the following matters: 

01. The number of times and the dates and hours at which he went to the house; 

02. The attempts made by him to find the person to be served. 

03. Whether he had any, and what, reason to suppose that such person was within the 

house or its neighbourhood, or endeavouring to evade service; and 

04. Whether any adult member of the family of the person to be served was residing 

with him and why the service could not be effected on such person. 

  

 



RULE-82 (54) 

Notice where summons is affixed to outer door: 

If a summons to a plaint is affixed to the outer door of the house, the serving officer 

shall affix therewith a notice that the defendant can, upon application to the officer of the 

court, obtain a copy of a concise statement of the contents of the plaint, and shall in his 

return state that he has done so and shall return the plaint or concise statement to the 

court. If the summons has been sent by another court for service and the defendant 

does not, within fourteen days from the affixing of the summons apply for the said copy 

if shall be returned to the said court. 

 

WHO CAN QUESTION THE IRREGULARITY IN SERVICE OF SUMMONS: 

Generally, the person aggrieved has to challege the irregularity of service of summons. 

In the following case the wife challeged the irregularity in service of sumons on her 

husband but it was held that she has no locus standi. 

Example: (WHEN the petitioner is not a party to the proceedings and she has failed to 

implead herself as a party defendant either in the IA or in the suit, she has no locus 

standi to file this petition. The defendant who is the husband of the present petitioner is 

the only aggrieved party and he has to complain to the Court that the service of notice, 

summons and injunction order on his wife is not proper as contemplated under Order 5, 

Rule 15 CPC. Therefore, the lower Court is right in rejecting the petition. Moreover, the 

petitioner has not stated in her affidavit that she is authorised to file the petition on 

behalf of her husband. Therefore, she is not an aggrieved party. Accordingly, the 

revision petition is dismissed. [2002] 3 CivCC 140/ [2002] 1 ALD 63/ [2002] 1 ALD 636/ 

[2002] 2 ALT 36) 

 

 



SERVICE OF NOTICE IN MATRIMONEAL PROCEEDINGS (DIVORCE): 

In divorce proceedings or proceedings connected with matrimonial affairs in the 

interests of justice, service should be effected personally. In Barnard v. Mrs. Barnard , 

(1947) 3 M. LJ. 134 : I. L. R. (1948) Mad. a Special Bench of three Judges of the 

Madras High Court ruled that in divorce proceedings or proceedings connected with 

matrimonial affairs it is not usual to order substituted service unless the Court is 

satisfied that every possible step is taken to effect personal service and that in such 

proceedings, as a general rule service is required to be made personally. In our opinion, 

this is a very salutary rule and should be followed by all Courts in regard to these 

matters. In this view of the matter, it is unnecessary for us to consider whether even in 

cases of summons sent by registered post refused by the defendant, the procedure 

indicated in Order 5, rule 17, Civil Procedure Code, should be followed and whether the 

Judgment of Rajamannar, C. J. , in Murugayyan Kangiar v. Mamdayammal, (1956) 9 M. 

L. J. 86. 151 (F. B. ). holding that the clause " where the defendant or his agent or such 

other person as aforesaid refuses to sign the acknowledgment is sufficiently wide to 

include the case of a defendant refusing to sign the acknowledgment of receipt of a 

summons sent to him by registered post is correct or not. Ex parte decree set aside. 

Matter remitted. [1962] 1 AndhWR 182/ [1962] 0 AIR(AP) 430 

CONCLUSION: 

The following are some of the examples of endorsements causing delay: 

01. “Addressee left”, 

02. “Addressee not found”, 

03. “Door locked”, 

04. “Addressee went abroad”, 

So the process server or the postman or the police constable has to enquire and write a 

brief endorsement while mentioning the above said endorsements as follows: 



01. “Addressee left” (when he left for, what about his family members residing with him, 

and when will he return back), 02.“Addressee not found” (when he left for, what about 

his family members residing with him, and when will he return back), 03. “Door locked” 

(whether he shifted his residence, if so, to what place) or went on camp, 04. “Addressee 

went abroad” (To which country, when he will return). 

So there is ownerours duty cast upon each and every prosess server, postman and the 

Police constable and the courier agency to equire properly as to whether the addressee 

is living in that address or left for any village or a town, or country if so he has to wait till 

he arrives subject to the date of adjournment and then has to serve on the agent or 

adult member of the family of the addressee who is residing with him if available, then 

next option left is substitutied service by affixing summons or by issuing paper 

publication. 

The other aspects that cause delay in service of summons by the parties are: 

01. Non-furnishing full address with door number etc., 

02. Non-furnishing copies of plaint, petition etc., 

03. Non-furnishing sufficient stamps (process fees or postal stamps) etc., 

04. Non-payment of process (batta) in time. 

So, if the process serving officer, postman or police constable put a little effort while 

serving the summons most of the summons or notices can be served on the first 

adjournment, and the parties avoid commiting such errors, we can avoid delay in 

service of summons and thereby render speedy Justice. 

BY 

Dr.T.SRINIVASA RAO, 

M.A., LL.M. PGD IPRM., PhD., (Gold Medal) 

V ADDITIONAL DISTRICT & SESSIONS JUDGE, RANGA REDDY DISTRICT AT LB NAGAR 



HOW TO DEAL WITH DECLARATORY SUITS  

"You shall know the truth, and the truth shall make you free" 

- LORD JESUS CHRIST 

INTRODUCTION:  

To Declare is to announce an opinion1. The object of Section 34 of the Specific Relief 

Act, 1963 is to declare the status or right of any person entitled to any legal character, 

or to any right as to any property. For better understanding Section 34 reads: 

Any person entitled to any legal character, or to any right as to any property, may 

institute a suit against any person denying or interested to deny his title to such 

character or right and the Court may in its discretion, make therein a declaration that he 

is so entitled and the plaintiff need not in such suit ask for any further relief. 

Provided that no Court shall make any such declaration where the plaintiff, being able to 

seek further relief than a mere declaration of title, omits to do so”. 

So a person can seek the aid of the Court to dispel the cloud in case a cloud is cast 

upon his title or legal character2. This section does not deal with any form of declaration 

but deals with only such a declaration which the plaintiff is entitled to regarding a 

specific legal character or to any right as to property3. Where any person is entitled to 

institute a suit against another denying or interested to deny, his title to a right, the 

Court, in its discretion, is empowered to make a declaration that he is so entitled 

although the plaintiff has not asked for any other relief. The plaintiff must be 

incompetent at the time of the institution of such declaratory suit to ask for any further 

relief relating to the delivery of possession of property or recovery of any sum of money, 



if at the time of the declaratory suit, the plaintiff could successfully seek for the other 

relief of delivery of possession or recovery of  

1. Gopalnath Vs. State of Punjab AIR 1971 SC 1643 

2. Naganna Vs. Sivanappa, 38 Mad 1162 

3. Deekali Vs. Kedarnath, (1912) 29 Cal. 704. 

money, it is not permissible for him to seek only for a declaration without asking for the 

other requisite relief. The further relief that he can seek in addition to the declaration of 

title must be only against the same defendant but not against any other person. It 

cannot be said that the Court has no jurisdiction to entertain such a suit provided the 

requisite conditions specified in Section 34 of the Specific Relief Act, 1963 are 

satisfied4. This section is not exhaustive of the case in which a declaratory decree can 

be granted by the Court5. It cannot be laid down as a broad proposition of law that in no 

case a suit for declaration is maintainable but where the plaintiff being able to seek 

further relief than a mere declaration of title, omits to do so, the Court will not entertain 

such a suit and will insist on the plaintiff to add the prayer for consequential relief6. 

The words used in Section 34 proviso are further relief and no other relief. Further relief 

must flow necessarily from the relief of declaration and if further relief is remote and is 

not connected in any way with the cause of action accured in favor of the plaintiff, then 

there is no need to claim a further relief and the provisio to section 34 will not be a bar7. 

Granting declaratory decree is a matter of discretion: 

A declaratory decree, may be granted or refused depending upon the circumstances of 

each case since the claim of such relief, is not an absolute one but only a discretionary 



one8 but such discretion can't be excercised arbitrarily but in accordance with well 

established principles of law9. An appellate Court will not normally interfere with the 

excercise of such discretion by the trial Court10. A relief of declaration being a 

discretionary relief cannot be granted except in cases where substantial injury is 

established11. A mere denial which may not affect the plaintiff materially is not sufficient 

to grant a declaratory decree12. In the absence of denial of right no relief of declaration 

can be granted13. 

4. Ramachandra Reddy Vs. Kanta Reddy, AIR 1973 A.P. 189. 

5. Ram Raghava Reddy Vs. Seshu Reddy, AIR 1967 S.C. 436. 

6. Amma Shah Vs. Ismail Shan, AIR 1972 J&K 79. 

7. Shefali Roy Vs. Hero Jaswant Dass, AIR 1992 All. 254. 

8. Ram Tewaklal Tewari Vs. Mt. Dulari, AIR 1934 All 469; Pirthi Vs. Guman, 17 Cal.933 (P.C.); 

Indar Kuar Vs. Baldeo, 39 M.L.J. 115 (P.C.). 

9. Indra Narain Vs. Ganga Ram, AIR 1955 All 683. 

10. Sital Vs. Adala, AIR 1935 Pat. 256; Shvawal Vs. Md. Ali, AIR 1935 All. 174; Kalikishen Vs. Golam, 13 Cal. 3. 

11. Chhakowari Vs. Secretary of State, 52 IC 990. 

12. Ahmad Vs. Haji, AIR 1944 Lah. 110. 

13. Pitchal Vs. Devaji, AIR 1937 Mad. 21. 

 

A declaration which serves no purpose14 or insfructuous15 cannot be granted by courts 

of law.  

THE BURDEN IS ON THE PLAINTIFF TO ESTABLISH HIS TITLE: 

In a suit for declaration of title, burden is on the plaintiff to establish his title16. 



In a Declaratory Suit, Property Tax Receipts, School Certificates showing Residence 

and Electoral Cards only show possession of property and not title. Entries in revenue 

or municipal or other records are not conclusive17 and do not confer title. 

Likewise mere holding of registered documents would not entitle the plaintiff to relief of 

declaration of title U/Seċ.34 of the Specific Relief Act18. 

Plaintiffs filing suit for declaration of title and other consequential reliefs must succeed 

only on the strength of their own title and not on the mistakes committed or 

shortcomings in the case of the defendants19. 

That in a suit for declaration of title, the plaintiff must succeed in establishing his title 

irrespective of the question whether the defendant has proved his case or not20. 

The legal position, therefore, is clear that the plaintiff in a suit for declaration of title and 

possession could succeed only on the strength of its own title and that could be done 

only by adducing sufficient evidence to discharge the onus on it, irrespective of the 

question whether the defendants have proved their case or not. Even if the title set up 

by the defendants is found against, in the absence of establishment of plaintiff's own 

title, plaintiff mut be non-suited21. OBJECT OF SEEKING ANCILLARY OR 

SUBSIDIARY RELIEF: Under the proviso to section 34 it is made clear that no court 

shall make any declaration where the plaintiff being able to seek further relief than a 

mere declaration of title, omits to do so22. 

14. Mellstrom Vs. Ganer, 1970 (2) All.E.R.9. 

15. Biswanath Vs. Mylaba, AIR 1941 Oudh. 422. 



16. Mir Tahar Ali Khan Vs. Chairman, Housing Board, 1996 (2) ALT 674=1996 (2) ALD 1008. 

17. S.Saraswathi Vs Y.Laxminarayana 2004 (6) ALT 95 

18. Sri Bramaramba Mattikarjuna Swamy Temple Beeramguda patan Cheruvu Medak V.Sai Krupa Homes 2010 (6) 
ALT 699. 

19. State Military Estates Officer, Secunderabad and another Vs Sultan Hussain (died) by L.Rs and others. 2007 (3) 
ALD 538 

20. K.Venkata subba Reddi Vs Bairagi Ramaiah (died) and his L.Rs Second Appeal No.222 of 1991 

21. The Corporation of the City of Bangalore Vs. Papaiah and another (1989) 3 SCC 612 

22. See proviso to Section 34 of the Specifc Relief Act, 1963 

 

The proviso is applicable to declaratory suits only and not to suits for specific 

performance etc23. The object of the proviso is to avoid multiplicity of suits by preventing 

a person from getting mere declaration of right in one suit and then seeking in another 

suit the remedy without which the declaration would be useless24. 

Further relief:- "Further relief" under the proviso of this section is a relief from the same 

cause of action on the basis of which the plaintiff had instituted his suit. If a relief is 

remote and not so related to such a cause of action, such relief cannot be termed as 

further relief within the meaning of this Section25. 

In a decision our own High Court observed as follows: 

From a perusal of the proviso, it becomes clear that no Court shall grant the mere relief 

of declaration, if the plaintiff being in a position to claim other relief; did not pray for it. 

Even a vague idea about this provision would have persuaded the trial Court, to refuse 

numbering of the suit. As pointed out at the threshold, the sky rocketing of prices of land 



has manifested its effect in various fields, including the approach of the Courts, in 

deviation of the settled norms.26” 

A DECLARATORY DECREE WILL NOT OPERATE AS A JUDGMENT IN REM: 

There is a general perception about the nature of decrees of declaration of title by 

branding them as those in rem. A view point is projected to the effect that it would 

operate as against the entire world. That, however, does not accord to the specific 

language of Section 35 of the Specific Relief Act, 1963 (for short 'the Act'). The 

provision reads: 

“35.Effect of declaration – A declaration made under this Chapter is binding only on the 

parties to the suit, persons claiming through them respectively, and where any of the 

parties are trustees, on the persons for whom, if in existence at the date of the 

declaration such parties would be trustees.” 

 

 

23. Ramsingh Vs. Baboolal, AIR 1954 Bhopal 3. 

24. John Guruprakasam Vs. Yovel Nesan, AIR 1979 Ker 96; Anirudha Padhan Vs. Chhai Padhan, AIR 1981 Orissa 
74; Mannu Chamar Vs. Harinarian, AIR 1946 All 352. 

25. Chellammal Vs. Aiya Perumal, AIR 1937 Mad. 495; Kanniammal Vs. Sankara Krishna Murthy, AIR 1919 Mad. 
956. 

26. V. Hanya Naik & otrs. vs. M. Krishna Reddy & others, [2009] 6 ALT 221 

 



From this, it is evident that a decree for declaration of title would operate only against 

the parties to it. In case a person, who is not a party to the decree, claims and proves 

better title, the decree obtained by an individual does not come in the way. 

HOW TO ACQUIRE TITLE TO A PROPERTY: 

Another aspect of the matter is that, the law does not stipulate any particular standard 

for establishing title in respect of an item of immovable property. By its very nature, the 

title would be relative, and much would depend upon the nature and strength of the 

claim made by the opposite party. A person can acquire title to the property, through 

several means. It may be through operation of law, such as by succession, by act of 

parties, such as through sale, or on account of sheer indifference, or negligence of the 

actual owner, viz., through adverse possession. Till recently, the concept of adverse 

possession was treated as a valid defence. The Supreme Court, however held that a 

person, who is in adverse possession of an immovable property, can institute suit for 

declaration of title, solely on the basis of his adverse possession. 

THERE IS NO PARTICULAR STANDARD OF PROOF OF TITLE: 

When such is the wide range of means, which title to an item of property can be 

acquired, it is futile to insist that the proof thereof must be of a particular standard. Even 

in the respective categories, much would depend upon the type of resistance or the 

nature of claim made by the defendant. If the plaintiff in a suit of this nature establishes 

certain basic aspects and tenets of title and the defendant is not able to establish any 



superior title, a decree must follow and such a decree would operate only against the 

defendants and not against others, who are not parties to the suit27. 

So the standard of proof is not as perfect as in case of a decree in rem. Then what is 

decree in rem is mentioned in Section 41 of Indian Evidence Act which reads: A final 

Judgment, order or decree of a competent Court, in the exercise of probate, 

matrimonial, admiralty or insolvency jurisdiction, which 

27. Atluri Kuchela Rao Vs. District Collector, 2012 (3) ALD 83 

confers upon or takes away from any person any legal character, or which declares any 

person to be entitled to any such character, or to be entitled to any specific thing, not as 

against any specified person but absolutely, is relevant when the existence of any such 

legal character, or the title of any such person to any such thing, is relevant. Such 

Judgment, order or decree is conclusive proof. 

So ownership of land is only a question of better right to retain or obtain possession 

relative to the other party to the dispute. So better right is associated with ownership. 

Salmond said that “Ownership in its most comprehensive signification, denotes the 

relation between a person and any right that is vested in him. That which a man owns in 

this sense is in all cases a right”. “Ownership is needed to give effect to the idea of 

'mine' and 'not mine' or 'thine'. 

If X hires a chattel to Y, even during such time as Y may hold it, X is entitled to say, both 

in law and in ordinary talk, 'That is mine', meaning that as between the two of them he is 

more entitled to it than Z. As between the three of them the law would answer the 

question. 'Whose thing?', in favor of X as far as ownership goes, but would also give Y 



such remedies as are based on possession. In the case of hiring land, on the other 

hand, Y's interest might be so substantial, eg a long lease, that even as against X he 

would be entitled to say “That is mine'. No accepted linguistic usages apply to these 

situations, and both in law and in ordinary talk the idea of 'mine' and 'thine' is relative to 

the kind of thing and kind of interest. The right of ownership comprises benefits and 

burdens. Austin defines Ownership as “a right – indefinite in point of user – unrestricted 

in point of disposition – and unlimited in point of duration – over a determinate thing”. 

 

ACQUISITION OF TITLE THROUGH POSSESSION: 

In Roman Law the Chief of these were (a) that possession was primafacie evidence of 

ownership. (b) Possession was the basis of certain remedies, especially the possessory 

interdicts. Even a wrongful possessor was protected, not only against the world at large, 

but also against the true owner who dispossessed him without due process of law. (c) 

Possession was an important condition in the acquisition of ownership in various ways. 

Basing his theory mainly on the texts of Paul, Savingy said that possession consisted of 

two ingredients, corpus possessions, effective control, and animus domini, the intention 

to hold as owner. Since possession involved both these elements the permanent loss of 

one or the other brought possession to an end. He could not escape, however, from the 

cases in which possession continued although one was lost, and he sought to explain 

them by conceding that the temporary loss of one did not matter, provided it was 

reproducible at will. The proviso was essential to his thesis that possession 'was' both 

corpus and animus. 



For Example: The plaintiffs admit to be enroachers, but to protect their possession from 

the defendants, who are third parties, they filed the suit for simple injunction. The trial 

Court basing on the evidence available on record and admissions of the defendants 

held that the plaintiff is in possession of the schedule mentioned property, which is plot 

No.12. The learned trial Court specifically held that even the encroacher is entitled to 

seek the relief of injunction against the persons, who are not real owners of the property 

and that she cannot be evicted except in accordance with due process of law. On the 

said analysis and reasoning, the learned trial Court passed a decree granting injunction 

in favor of the plaintiff and against the defendants in respect of Plot No.12, which is the 

schedule mentioned property28. 

Once the appellants are found to be in possession of the property claimed by them, as a 

matter of course the relief of perpetual injunction ought to have been granted leaving it 

always open to the respondents to evict the appellants by taking recourse of the 

procedure prescribed by law. It can be either by initiating proceedings under the 

A.P.Land Encroachment Act, 1905 or by instituting proceedings under the A.P.Land 

Grabbing (Prohibition) Act or other similar proceedings. The denial of relief to a person, 

who is found to be in possession, that too on the strength of certain documents, cannot 

be countenanced. It is a different thing that the appellants have to prove their title as 

and when the situation warrants29. 

28. Podili Kotamma and others Vs. M.Desapathi and others (2011) 5 ALT 252/ (2011) 5 ALD 35 

29. Mohd Ashrar Ahmed Shareef Vs. The State of A.P. Rep.by the District Collector, Hyderabad District, 2009 (6) 
ALD 1 

 



Present suit for declaration of title and possession was filed in the year 1955 alleging 

therein that respondents took forcible possession of the house on 07-07-1949. Two 

questions arose for determination in the suit: (a) whether the plaintiffs have been able to 

prove their title over the disputed house. (b) whether the suit of the plaintiffs was barred 

by limitation in view of the fact that they were not in possession for more than 12 years 

since 10-07-1928. The courts below as well as the High Court have held that the 

plaintiffs were owners of the house but they have lost their title to the house as the 

defendants had perfected their title to the house by adverse possession. Defendants 

were found to be in possession since 10-07-1928 and the plaintiffs had lost their right to 

maintain the suit for recovery of possession by lapse of time. 

ACQUISITION OF TITLE BY ACT OF PARTIES:  

It is settled law that no one can convey a better title than he himself i.e., latin word 

'nemo dat quod non habet'. What the vendor of a person had no right, title, interest, 

share in the suit property and as such he is not entitled to execute any deed of transfer 

and hence sale deed was not valid and proper and on its basis that person does not 

acquire any right, title, interest or share in the suit schedule property. Moreover when 

the vendor does not come to support the claim of the vendee in the capacity of the 

vendor that itself shows that the plaintiff purchased mere bag of wind and nothing else. 

And the vendor has no perfect right, title to transfer and therefore it can be inferred that 

he did not come to support the plaintiff's claim. 

 



EFFECT OF NON PAYMENT OF ENTIRE SALE CONSIDERATION: 

It is now well settled that payment of entire price is not a condition precedent for 

completion of the sale by passing of title, as Section 54 of Transfer of Property Act, 

1882 (“the Act”, for short) defines 'sale' as a transfer of ownership in exchange for a 

price paid or promised or part paid and part promised. If the intention of parties was that 

title should pass on execution and registration, title would pass to the purchaser even if 

the sale price or part thereof is not paid. In the event of non-payment of price (or 

balance price as the case may be) thereafter, the remedy of the vendor is only to sue 

for the balance price. He cannot avoid the sale. He is, however, entitled to a charge 

upon the property for the unpaid part of the sale price where the ownership of the 

property has passed to the buyer before payment of the entire price, under Section 55 

of the Act. 

Normally, ownership and title of the property will pass to the purchaser on registration of 

the sale deed with effect from the date of execution of the sale deed. But this is not an 

invariable rule, as the true test of passing of property is the intention of parties. Though 

registration is prima facie proof of an intention to transfer the property, it is not proof of 

operative transfer if payment of consideration (price) is a condition precedent for 

passing of the property30. 

EFFECT OF POSSESSORY RIGHTS: 

It would be imperative that one who claims possession must give all such details as 

enumerated hereunder. They are only illustrative and not exhaustive. 



(a) who is or are the owner or owners of the property; 

(b) title of the property; 

(c) who is in possession of the title documents 

(d) identity of the claimant or claimants to possession; 

(e) the date of entry into possession; 

(f) how he came into possession - whether he purchased the property or inherited or got 

the same in gift or by any other method; 

(g) in case he purchased the property, what is the consideration; if he has taken it on 

rent, how much is the rent, license fee or lease amount; 

(h) If taken on rent, license fee or lease - then insist on rent deed, license deed or lease 

deed; 

(i) who are the persons in possession/occupation or otherwise living with him, in what 

capacity; as family members, friends or servants etc.;  

(j) subsequent conduct, i.e., any event which might have extinguished his entitlement to 

possession or caused shift therein; and 

(k) basis of his claim that not to deliver possession but continue in possession. 

 

 



30. Kaliaperumal Vs. Rajagopal and another 2009 (4) SCC 193 

According to law laid down by this Court in Rame Gowda (dead) by LRs. (supra), it is 

the settled legal position that a possessory suit is good against the whole world except 

the rightful owner. It is not maintainable against the true owner. 

Principles of law which emerge in this case are crystallized as under:- 

1. No one acquires title to the property if he or she was allowed to stay in the premises 

gratuitously. Even by long possession of years or decades such person would not 

acquire any right or interest in the said property. 

2. Caretaker, watchman or servant can never acquire interest in the property 

irrespective of his long possession. The caretaker or servant has to give possession 

forthwith on demand. 

3. The Courts are not justified in protecting the possession of a caretaker, servant or 

any person who was allowed to live in the premises for some time either as a friend, 

relative, caretaker or as a servant. 

4. The protection of the Court can only be granted or extended to the person who has 

valid, subsisting rent agreement, lease agreement or license agreement in his favour. 

5. The caretaker or agent holds property of the principal only on behalf of the principal. 

He acquires no right or interest whatsoever for himself in such property irrespective of 

his long stay or possession31. 



Possession carries with it the claim to possession and not to be interested with until 

some one else establishes a superior title. 

It is now well settled that in India, nobody can take possession of an immoveable 

property except in accordance with law. The law operating in this connection32 is thus 

clear that so far as the Indian law is concerned, the person in peaceful possession is 

entitled to retain his possession and in order to protect such possession he may even 

use reasonable force to keep out a trespasser. A rightful owner who has been 

wrongfully dispossessed of land may retake possession if he can do so peacefully and 

without the use of unreasonable force. If the trespasser is in settled possession of the 

property belonging to the rightful  

31. (2012) 0 AIR (SC) 1727 

32 Rame Gowda (D) by Lrs. v. M. Varadappa Naidu (D) by Lrs. and Anr.1 

 

owner, the rightful owner shall have to take recourse to law; he cannot take the law in 

his own hands and evict the trespasser or interfere with his possession. The law will 

come to the aid of a person in peaceful and settled possession by injuncting even a 

rightful owner from using force or taking the law in his own hands, and also by restoring 

him in possession even from the rightful owner (of course subject to the law of 

limitation), if the latter has dispossessed the prior possessor by use of force. In the 

absence of proof of better title, possession or prior peaceful settled possession 

is itself evidence of title. Law presumes the possession to go with the title unless 

rebutted. The owner of any property may prevent even by using reasonable force a 



trespasser from an attempted trespass, when it is in the process of being committed, or 

is of a flimsy character, or recurring, intermittent, stray or casual in nature, or has just 

been committed, while the rightful owner did not have enough time to have recourse to 

law. In the last of the cases, the possession of the trespasser, just entered into would 

not be called as one acquiesced to by the true owner. 

It is the settled possession or effective possession of a person without title which would 

entitle him to protect his possession even as against the true owner. The concept of 

settled possession and the right of the possessor to protect his possession against the 

owner has come to be settled by a catena of decisions33.  

ACQUISITION OF TITLE ON ACCOUNT OF NEGLIGENCE OF ACTUAL OWNER 

THROUGH ADVERSE POSSESSION: 

It is well recognized proposition in law that mere possession however long does not 

necessarily means that it is adverse to the true owner. Adverse possession really 

means the hostile possession which is expressly or impliedly in denial of title of the true 

owner and in order to constitute adverse possession the possession proved must be 

adequate in continuity, in publicity and in extent so as to show that it is adverse to the 

true owner. The classical requirements of acquisition of title by adverse possession are 

that such possession in denial of the true owners title must be peaceful, open and 

continuous. 

33. AIR(SCW) 4022/ [2008] 3 BBCJ(SC) 185/ [2009] 3 SCC 306/ [2008] 9 Scale 386 Subramaniaswamy Temple, 
Ratnagiri Vs. V.Kanna Gounder (Dead) LRs. 

 



The possession must be open and hostile enough to be capable of being known by the 

parties interested in the property, though it is not necessary that there should be 

evidence of the adverse possessor actually informing the real owner of the formers 

hostile action.  

The High Court has erred in holding that even if the defendants claim adverse 

possession, they do not have to prove who is the true owner and even if they had 

believed that the Government was the true owner and not the plaintiffs, the same was 

inconsequential. Obviously, the requirements of proving adverse possession have not 

been established. If the defendants are not sure who is the true owner the question of 

their being in hostile possession and the question of denying title of the true owner do 

not arise. Above being the position the High Courts judgment is clearly unsustainable34. 

The pleas on title and adverse possession are mutually inconsistent and the latter does 

not begin to operate until the former is renounced.35” 

For example, if a person claims to have come in to possession as a consequence of 

execution of a document, he cannot be permitted to take the plea of adverse 

possession36. It has been ruled that adverse possession must be adequate in 

continuity, in publicity and extent and a plea is required at the least to show when 

possession becomes adverse so that the starting point of limitation against the party 

affected can be found37. 

27. In Karnataka Board of Wakf v. Govt. of India [(2004) 10 SCC 779] it has been 

opined that adverse possession is a hostile possession by clearly asserting hostile title 

in denial of the title of the true owner. It is a well-settled principle that a party claiming 



adverse possession must prove that his possession is ‘nec vi, nec clam, nec precario’, 

that is, peaceful, open and continuous. The possession must be adequate in continuity, 

in publicity and in extent to show that their possession is adverse to the true owner. 

34. [2007] 1 RCR(Civ) 19/ [2006] 2 RCR(Rent) 593/ [2006] 4 CivCC 311/ [2006] 8 Scale 624/ [2006] 0 AIR(SCW) 
4368/ [2006] 7 SCJ 563/ [2006] 8 JT 382/ [2006] 6 Supreme 706/ [2006] 7 SCC 570/ [2006] 4 BBCJ(SC) 329 
T.Anjanappa Vs. Somalingappa 

35. [2014] 2 ALD 176 Bayyarapu Narayana Raidu Vs. Pagadala Varalaxmi, Hyderabad 

36. K.Subbaiah (Dr.) Vs Krishnama charlu (died) (per L.Rs ) and others , 2011 (2) ALT 515. 

37. S.M. Karim v. Mst. Bibi Sakina [AIR 1964 SC 1254] , 

It must start with a wrongful disposition of the rightful owner and be actual, visible, 

exclusive, hostile and continued over the statutory period. Thereafter, the learned 

Judges observed thus: - 

“11. ... Plea of adverse possession is not a pure question of law but a blended one of 

fact and law. Therefore, a person who claims adverse possession should show: (a) on 

what date he came into possession, (b) what was the nature of his possession, (c) 

whether the factum of possession was known to the other party, (d) how long his 

possession has continued, and (e) his possession was open and undisturbed. A person 

pleading adverse possession has no equities in his favour. Since he is trying to defeat 

the rights of the true owner, it is for him to clearly plead and establish all facts necessary 

to establish his adverse possession.38” 

WHETHER SEEKING CONSEQUENTIAL RELIEF OF CANCELLATION OF DEED IS 

MANDATORY: 

Section 31 of Specific Relief Act reads: 



01. Any person against whom a written instrument if void or voidable and who has 

reasonable apprehension that such instrument, if left outstanding may cause him 

serious injury, may sue to have it adjudged void or voidable and the Court may, in its 

discretion, so adjudge it and order it to be delivered up and cancelled. 

02. If the instrument has been registered under the Indian Registration Act, 1908 (16 of 

1908), the Court shall also send a copy of its decree to the officer in whose office the 

instrument has been so registered and such officer shall note on the copy of the 

instrument contained in his books the fact of its cancellation. 

However reference to Section 25 of the Contract Act and Section 53 (2) of Transfer of 

Property Act shows that in certain situations, a sham transaction can also be treated as 

voidable at the instance of some persons and these persons may approach the 

appropriate authority for getting it so adjudged and for its concellation as permitted by 

Section 31 of the Specific Relief Act, 196339. 

38. [2014] 2 SCC 788/ [2013] 14 JT 491/ [2013] 7 Supreme 723/ [2014] 1 LW(SC) 451 Tribhuvanshankar Vs. 
Amrutlal 

39. Keshab Orihandra Vs. Laxmidhar Nayak, AIR 1993 Ori.1. 

Void document does not confer any right on anybody and such document need not be 

cancelled40. 

Void or Voidable means an agreement not enforceable by law is said to be void. An 

agreement which is enforceable by law at the option of one or more of the parties 

thereto but at the option of the other or others is a voidable contract. The term “void” is 

to be understood in a wider sense as “not binding”41. 



For example: The plaintiff in the present case claimed a declaration for adjudging the 

disputed document to be void. In our opinion it is not necessary for the plaintiff in a case 

where he claims a document to be void to specifically ask for the document to be 

delivered up and cancelled. If the Court finds that the claim made by the plaintiff is 

correct and adjudges the document to be void or voidable, it is in the discretion of the 

Court to direct the document to be delivered up or to cancel it42. In the case of void 

document or decree a person affected can file a suit seeking substantive relief and he 

need not seek declaration that the said document or decree is void or any consequential 

relief relating to its cancellation43. A person who apprehends injury by a written 

instrument void or voidable, can maintain a suit for cancellation44. Court can excercise 

power to require benefit to be restored or compensation to be made when instrument is 

cancelled or is successfully resisted as being void or voiable. DIFFERENCE BETWEEN 

THE SUIT FOR DECLARATION OF LEGAL HEIR AND ORIGINAL PETITION FOR 

SUCCESSION CERTIFICATE:- Section 370 to 390 of the Indian Succession Act, 1925 

deal with issuing succession certificate whereas Section 34 of Specific Relief Act deal 

with declaratory relief. 

40. Maddu Tata Vs. Nagamani, 1995 (1) ALT 750 

41. Manick Vs. Shiva, 52 C.W.N. 389. 

42. AIR 1968 Punj 495 Inder Singh Vs. Nichal Kaur 

43. Sanjay Vs. Kaushish, AIR 1992 Del 118. 

44. Md.Noorul Hoda Vs. Bibi Raifunnisa, 1996 (7) SCC 767 = 1996 (1) Supreme Court 242. 

 

 



The following are the basic differences: 

01. A person who is given succession certificate does not acquire ownership rights in 

property merely by issuance of such certificate. 

02. When there is question of law or fact of intricate nature succession certificate can't 

be given (Section 373 (3)). 

03. Pleadings in OP are summary in nature and court can obtain indemnity bond for that 

amount. 

04. Adjudication is not final decision on title but based on primafacie title. 

05. The succession certificate can be revoked U/Sec.383. 

CONCLUSION: 

Law has developed to meet the needs of the society. Hitherto the Tahasildars used to 

issue legal heir certificate but recently there is a circular divesting their powers to issue 

the legal heir certificate. Consequently more number of litigant public are approaching 

the Civil Courts. 

Thus a declaratory decree can be granted only where interest of justice will be 

advanced as this jurisdiction is essentially based upon the rule of good conscience and 

natural justice, will not be invoked where the conduct of the plaintiff is not otherwise just 

and equitable as where he has not come into equity with clean hands. Not only the 

cause should be justifiable but it should also be just. 



So in view of the Section 35 of the Specific Relief Act, a declaratory decree is binding 

on the parties to the suit or persons claiming through the parties only. 

BY 

Sri.Dr.T.SRINIVASA RAO, 

M.A., LL.M. PGD IPRM., PhD., (Gold Medal) 

V ADDITIONAL DISTRICT & SESSIONS JUDGE, RANGA REDDY DISTRICT AT LB NAGAR. 
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ORIGIN AND KINDS OF JUSTICE 

“WHEN JUSTICE IS DONE, IT BRINGS JOY TO THE RIGHTEOUS BUT TERROR TO EVIL DOERS” 

-HOLY BIBLE 

I. INTRODUCTION: 

At the outset, I am very happy to inform the readers of this Journal that with the grace of the God 

Almighty who gave me strength and wisdom, I am writing this FIFTIETH (50th) ARTICLE. 

I take this opportunity to thank the God Almighty, my dear Brother and Sister Judges, respected 

Lawyers, Public Prosecutors who encouraged me a lot, without whose encouragement I could 

not have completed these 50 Articles. 

The concept of Justice is as old as Adam and Eve as it is the basic instinct of individuals. All the 

states have been striving to achieve Justice and to establish a society based on Justice. 

It is very difficult to define Justice like “Love”. Different interpretations have been offered from 

time to time, while some writers regarded Justice as “Virtue”, others understood it as “Equality”. 

Many others considered it as “Rule of Law. 

The English word “Justice” derived from the Latin “Justitia” meaning righteousness or equality. 

The term justice is a nick name for a fair minded man. The word Justice also refers to the 



formulation and implementation of rules and regulations endorsed by the Constitution of India 

and the Judiciary. 

Definition of Justice according to great philosophers: 

Plato: Justice is giving to every person his due 

Aristotle: Justice is no other than each and every individual in society discharging his moral 

duties. 

Caphalous: Justice means speaking the truth and paying one's debts 

Polymarchus: Justice means to help friends and harm enemies. 

II. SOURCES OF JUSTICE: 

Earnest Backer gives four sources of Justice which are as follows: 

(A) NATURE: Greeks perceive that nature to be a source of Justice and they viewed that (1) 

Man should be free, (2) Man should be treated equally, (3) Man should be associated with his 

fellow beings by the common element of reason. 

(B) ETHICS: Idealist thinkers Plato, Emanuel Kant, Thomas Hilly Green, Earnest Barker and 

others propounded that Justice originated from ethical practices. They pointed out that values 

accepted by the society over a period of time have inturn become the impersonal source of 

positive Justice. The state enforced this positive Justice in course of time. 



(C) RELIGION: Religion is regarded as another source of Justice. This source has been in force 

since medieval age. The church authorities held the notion that it was God who propounded the 

notions of Justice, right and wrong. God, through Church, initiated the concept of Justice as the 

rule of the theory of might. Thomas Acquinas a philosopher turned saint believed that the Church 

is the manifestation of religion. According to him, life based on laws is the best one. 

(D) ECONOMIC: Economic elements are also treated as a source of Justice. These elements 

attained significance with the advent of industrial revolution which led to glaring economic 

disparities between different sections of society. Industrial revolution, inspite of its tremendous 

achievements, led to the growth of miseries, poverty and immorality in society. It forced the 

people to have a strong zeal of enterprise. 

III. TYPES OF JUSTICE: There are four types of Justice that people can seek when wrong 

was done to them. They are as follows: 

(A) DISTRIBUTIVE JUSTICE: 

It is also known as economic Justice, it is about fairness in what people receive when equality is 

a fundamental principle. 

(B) PROCEDURAL JUSTICE: 

If people believe that a fair process was used in deciding what it to be distributed, then they may 

well accept an imbalance in what they receive in comparison to others. 

(C) RESTORATIVE JUSTICE: 



The first thing that the betrayed person may seek from the betrayer is some form of restitution, 

putting things back as they should be. The simplest form of restitution is a straight forward 

apology. Restoration means putting things back as they were, so it may include some act of 

contribution to demonstrate one is truly sorry. 

This may include action and even extra payment to the offended party. 

(D) RETRIBUTIVE JUSTICE: 

It works on the principle of punishment. Its intent may be to dissuade the prepartors and others 

from future wrong-doings. 

IV. OTHER TYPES OF JUSTICE: 

There are other types of Justice and the preamble of our Constitution refers three types of Justice 

i.e., Social, Economic and Political Justice. 

(A) SOCIAL JUSTICE: Social Justice envisages a balance between rights of individuals and 

social control. It ensures several benefits and extends protection to the individuals against the 

interference or encroachment from others in society. It is consistent with the unity and integrity 

of the nation. It also extends protection to the downtrodden and weaker sections of society. 

Example: When Dr.Babasaheb Ambedkar was asked to sit outside the class room on account of 

untouchbility, he thought failure of Social Justice in those days. 

(B) ECONOMIC JUSTICE: Economic Justice refers to the absence of economic discrimination 

between individuals on irrational and unnatural grounds. It stands for the equal treatment of 



individuals irrespective of differences in the income, money, wealth, property etc., In its positive 

aspect, it implies payment of adequate emoluments to the workers strongly abhorring disparities 

in the distribution of wealth and incomes. It does not allow exploitation of the weaker sections. It 

sees that nobody is deprived of the basic necessities of life. It hints out that everyone must be 

provided with adequate food, clothing, shelter and other minimum needs. It conceives just 

economic order in the society. It supports the principle “from each according to his ability, to 

each according to his needs”. 

Example: Recently Anganwadi workers requested the State Government to enhance their salaries 

bringing Economic Injustice to the notice of the Government and the Government enhanced their 

salaries. 

(C) POLITICAL JUSTICE: Political Justice symbolizes political equality. It implies provisions 

of political rights to all the adult citizens in a State by facilitating free and fair participation of the 

citizens in the Governance of the Country and allows the citizens for their active participation in 

day-to-day administration. It is based on the premise that everyone is counted as one and none 

for more than one. It prevails in the State when the following conditions are prevalent: 01. Rule 

of Law, 02. Independent Judiciary, 03. Popular elections to the representative bodies, 04. 

Political parties, 05. Freedom of Press and Assembly, 06. Democratic rule etc., 

Example: When the Women were denied the Right to Vote in olden days, they thought failure of 

Political Justice. 

(D) NATURAL JUSTICE: Natural Justice is based on the notion that every person in the world 

possesses some rights for availing the natural resources. As the human beings are the only 



rational creatures, it is their responsibility to see that natural resources have to be judiciously 

exploited by keeping in mind the requirements of the future generations. Moreover everyman 

should be treated equally. 

Example: When Mahatma Gandhiji was thrown out of a train for traveling in a First class, which 

then meant for Whites alone, he thought failure of Natural Justice in South Africa. 

(E) LEGAL JUSTICE: Legal Justice is manifested in the laws of the State. It is supplemented by 

customs of the society. It is embodied in the Constitution and Legislative enactments in a State. 

It determines the legal contours of Justice. Legal Justice basically has two implications. Firstly, it 

implies that there is just application of the laws in society on the basis of rule of law. Secondly, 

laws are made in consonance with the principles of natural justice. 

Example: In Menaka Gandhi Vs. Union of India, it was held that mere existence of law was not 

enough to restrain personal liberty. Such a law must be “Just, Fair and Reasonable”. 

V. SYMBOL OF JUSTICE MEANS: 

Most know that when they see a statue of a blindfolded woman holding a sword or scroll in one 

hand and scales in the other that they are looking at the aspirational symbol of Justice. She is 

called as Romans and Greeks Themis and Justia respectively. The symbol of Justice began to be 

the link between the natural law and rational law. It corporates the culture of the divine, the 

inherent right of the individual and the culture of civil society, and the responsibilities of people 

and law. She is elevated, as the intermediary between divine justice and human justice, 

representing the highest standards and virtues of humanity. She carries the scale, a sword or 

scroll and she is often blindfolded. 



(A) The SCALES OF JUSTICE represents the balance of the individual against the needs of 

society and a fair balance between interests of one individual and those of another. The 

personification of justice balancing the scales dates back to the Egyptian Goddess of Justice, 

Maat, who stood for truth and fairness. 

(B) The SCROLL OF JUSTICE represents learning and knowledge, the passing of time and the 

extent of life. Justice demands that we continue to learn as our life unfolds. Education is a 

responsibility of the individual and society. 

(C) The SWORD OF JUSTICE is the active force, a symbol of power, protection, authority, 

vigilance and might. This double-edged sword in Justice's left hand, recognizes the power of 

Reason and Justice, which may be wielded either for or against any party. It serves as a reminder 

of the necessity of real punishment, the power of the law, and ultimately, the power over life and 

death. 

(D) The BLINDFOLD, symbolic of Blind Justice, represents equality, knowing no differences in 

the parties involved. Representations of the Lady of Justice in the Western tradition show that 

sometimes she wears a blindfold, which is more prevalent in Europe, but often she appears 

without one. 

VI. JUSTICE IN DECIDING DISPUTES: 

Deciding disputes involves three kinds of knowledge: knowing the facts, knowing the law 

applicable to those facts, and knowing the just way of applying the law to them. 

 



CONCLUSION: 

Rendering Justice is the divine duty entrusted by the God Almighty to the mankind. So 

discharging such sacrosanct duty is a great privilege for every Judge. 

So I always consider the word “Justice” so precious because it is a last resort for seekers of 

Justice and it protects all kinds of rights of creatures on the Earth. Therefore, Justice should be 

speedy and it should always prevail over and shall be complete. 

BY 

Sri.Dr.T.SRINIVASA RAO, MA., LLM., PGDIPRM., PhD., (GOLD MEDAL) 
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HOW TO DISPOSE OF 

THE LAND GRABBING ORIGINAL PETITIONS SPEEDILY 

He who justifies the wicked and he who condemns the righteous are both alike an abomination to the Lord - Holy Bible 

INTRODUCTION: The concept and the constitution of Special Court under A.P. Land 

Grabbing (Prohibition) Act, 1982 (hereinafter referred to as 'Act') is to arrest and curb the 

attempts made by certain lawless persons operating individually or in groups to grab either by 

force or by deceit or otherwise and take advantage of the sky-rocketing prices of lands, land 

belongings to Government, a local authority, a religious or Charitable Institution or Endowment 

including Wakf or any other private person. 

OBJECTIVES OF THE ACT: As per the Andhra Pradesh Reorganization Act, 2014, the state 

Government can adapt combined AP Acts without referring them to the State Legislative 

Assembly before June 2, 2016. The State Government of Telangana felt that Andhra Pradesh 

Land Grabbing (Prohibition) Act, 1982 is not being implemented in its true spirit as the objective 

of the Act was to dispose of the case of land grabbing within six months. The Telangana State 

Government noticed that the aim of constituting special Courts and special Tribunals for disposal 

of land grabbing cases within the prescribed period is not achieved and there are instances that 

took years in taking cognizance of the cases itself. As the objective and purpose of the enactment 

of Land Grabbing Act was not achieved, the Telangana State Government has decided to repeal 

the same. Accordingly, the Telangana State Government has repealed Andhra Pradesh Land 

Grabbing (Prohibition) Act, 1982 and transferred all land grabbing cases pending in Special 

Courts and Tribunals to the City Civil Courts and District Courts. Orders to this effect were 

issued recently. All Appeals pending before the Special Court have been transferred to our 



Hon'ble High Court. (However, the said act of repealing by the State Government of Telangana 

is under challenge before the Hon'ble High Court at Hyderabad). 

For this reason I am writing this article as almost every District Judge has to deal with these 

cases as on date in the State of Telangana and in the State of Andhra Pradesh the Act is intact. 

BURDEN OF PROOF: As per Section 10:- In any proceedings under this Act, a land is alleged 

to have been grabbed, and such land is prima facie proved to be the land owned by the 

Government or by a private person the special Court or as the case may be, the Special Tribunal 

shall presume that the person who is alleged to have grabbed the land is a land-grabber and the 

burden of proving that the land has not been grabbed by him shall be on such person. 

A plain reading of Section 10 would further make it clear that the burden is always on such 

person, who approaches the Special Court or the Tribunal, to prove prima facie that he/she/it is 

the owner of the property and then the burden shifts on to the other side to prove that he/she/it 

has been in lawful possession of the property. This is the crux of the enquiry, which is 

contemplated under the scheme of the Act. 

GENERAL FINDING OF THE SPECIAL Court: Generally, the Court/Special Court has to 

give a finding that the Respondent/Respondents is or are/ are not the land grabbers within the 

meaning of that term under Section 2 (d) read with Section 2 (e) of the Act when the petitioner is 

declared as the owner of the petition schedule property. 

(I) For example (decided case):- After considering the evidence, the Special Court found that the 

schedule land is a Government land and the writ petitioners are in unauthorized occupation of it, 

as such they are land grabbers within the meaning of Section 2(d) of the A.P. Land Grabbing 

https://indiankanoon.org/doc/58320868/
https://indiankanoon.org/doc/58320868/


(Prohibition) Act, 1982. The conclusion reached by the Special Court to give the above finding is 

that the petitioners have not perfected their title by way of adverse possession because their 

possession refers from 1962 onwards; possession of the writ petitioners cannot be said as open 

and hostile to the Government and developments if any made by them in the schedule land did 

not bind the Government as the same was done without the knowledge or approval of the 

Government. As such they were not entitled for assignment. Thus observing, the Special Court 

held that the petitioners are land grabbers and accordingly ordered for their eviction. 

(II) For example: The learned Special Judge accordingly proceeded to declare the respondent 

Nos. 1 to 17 before him as land grabbers within the meaning of the A.P. Land Grabbing Act, 

1982 and directed that criminal proceedings be commenced against them for offences punishable 

under Sections 4 & 5 of the said Act. 

It is not out of place to mention that by virtue of Sub-Section 4 every finding of the Special 

Court/Tribunal with regards to any alleged act of land grabbing shall be conclusive proof of the 

fact of land grabbing and of the persons who committed such land grabbing and every judgment 

of the Special Tribunal with regards to the determination of title and ownership to, or lawful 

possession of, any land grabbed shall be binding on all persons having interest in the such land, 

subject to the provisos 1 to 3 there under. 

HOW TO DECIDE ADVERSE POSSESSION: For example (decided case):- It has come in 

evidence that originally the State was the owner of the schedule land. But it allowed the 

petitioners and their predecessors to enjoy the schedule land as their own peacefully, 

continuously and to its knowledge for more than the statutory period, The petitioners clearly 

stated in their counter filed before the Special Tribunal as to how and when their adverse 

https://indiankanoon.org/doc/875838/
https://indiankanoon.org/doc/1272508/


possession commenced and nature of their possession of which the authorities are quite aware. 

The petitioners' possession over the schedule land is hostile to the State as they have established 

the ingredients, namely the nature of possession as adequate, in continuity, publicity and extent. 

The authorities did not object for such continuous possession and enjoyment. As mentioned 

earlier the principles of adverse possession will apply to the case of the petitioners. Thus, the 

petitioners have perfected their title over the schedule property by adverse possession. But the 

Tribunal without satisfying whether the State has made out a primafacie case for the eviction of 

the petitioners, entertained the application and ordered eviction of the writ petitioners which was 

blindly accepted by the Special Court. As the petitioners have succeeded in establishing that they 

have been in possession and enjoyment of the schedule land for more than the statutory period, 

and perfected their title over the schedule property by way of adverse possession, to give a 

finding that the petitioners are land grabbers is quite incorrect and illegal. 

HOW TO CONDUCT ENQUIRY: The procedure for enquiry in Land Grabbing Original 

Petition is as simple as Motor Vehicle Original Petition. If the respondents in the land grabbing 

case refused to receive the notices sent to them and failed to make any representation and 

ultimately they would be called absent and set exparte in the land grabbing case, following which 

the subsequent proceedings would be initiated and dispose of the land grabbing case by giving 

directions to the Respondents to implement the Judgment. 

SERVICE OF NOTICES: All notices under the Act and the rules made there under shall be 

served by registered post with acknowledgment due. Within three days after the order of the 

Court the petitioner or appellant shall file before the Registrar/Superintendent or as the case may 

be the required number of covers correctly addressed and bearing the required stamps and 



accompanied by postal acknowledgment forms. The postal acknowledgment purporting to bear 

the signature of respondent or adult member of the family shall be sufficient service of the 

notice. The Court may declare that an endorsement of refusal made by the postman shall be 

deemed to be sufficient service. If the covers returned with an endorsement that the addressee is 

not residing at the address or left the place without instructions, the Court may direct substituted 

service by publication in any Newspaper in the local language having circulation in the area in 

which the respondent is known to have last resided. 

ISSUES OR POINTS FOR DETERMINATION: (I) For example: On the basis of the 

pleadings (petition and counter), the Court may frame the following issues or points, as the case 

may be, for consideration: 

(1) Whether the Petition Schedule Land is a Government Land ? 

(2) Whether the respondents perfected the title over the petition schedule land by their long 

possession ? 

(3) Whether the petitioner is entitled to seek for declaration to declare him as owner of the 

petition schedule property ? 

(4) Whether the petitioner is entitled for declaration to declare the respondents as land grabbers 

and seek a direction for delivery of the schedule property by removing the structures ? 

REFERENCE TO LARGER BENCH: In N. Srinivasa Rao v. Special Court under the A.P. 

Land Grabbing (Prohibition) Act and Ors.,2 (2006 (4) SCC 214) it was held that actual 

dispossession has to be established and questions like acquisition of title by adverse possession 

can be decided only by the Civil Court. Contrary to this decision in Konda Lakshmana Bapuji v. 

Govt. of A.P. and Ors.,1 (2002 (3) SCC 258), it was observed that all the questions concerning 



the civil nature of dispute are to be decided by the Special Court set up under the Act and the 

Civil Court has no jurisdiction. Then the matter was referred to a larger bench in 

V.Laxminarasamma Vs. A.Yadaiah (dead) & Ors (2008 4 SCC 526) wherein it was held that 

Konda Lakshmana Bapuji case (supra) lays down the correct law and N. Srinivasa Rao does not. 

HOW TO DECIDE THE ISSUE OF LAND GRABBING: (I) For example: In Konda 

Lakshmana Bapuji v. Govt. of A.P. (2002) 3 SCC 258,the Supreme Court considered the 

definition of ‘land grabbing’. The Supreme Court held as follows: “A mere doubt raised by the 

State on the title and possession of the occupant of a land does not make him a land grabber. 

Whenever the right of the occupant is questioned by the State, it is enough for the occupant to 

show that he has a primafacie bonafide claim to the land occupied but a burden is cast on him to 

prove that he is in occupation or possession of the land under a lawful title.”  

“40. To make out a case in a civil case that the appellant is a land grabber the first respondent 

must aver and prove both the ingredients-the factum as well as the intention-that the appellant 

falls in the categories of the persons, mentioned above [clause (d) of Section of the Act], has 

occupied the land in dispute, which belonged to the first respondent, without any lawful 

entitlement and with a view to or with the intention of illegally taking possession of such land or 

entering into the land for any of the purposes mentioned in clause (e) of Section 2 of the Act, 

summarized above.”  

“41. What needs to be looked into in the present controversy is: whether the appellant has any 

lawful entitlement (Proprietary or possessory) to the land in dispute and had come into 

possession of the land in dispute unauthorizedly.” 



(II) For example:- What emerges thereby in the context is that in order to declare a person as 

land grabber of a property, there should be clear allegation of land grabbing and proof of illegal 

occupation of the property without lawful entitlement and with a view to illegally taking 

possession of the land or enter into the land for any of the purposes contemplated in Section 2(e). 

Such intention can be implied by virtue of relevant evidence including the evidence about the 

conduct of the party who occupied the property which can be gathered. 

What is significant here is that the respondents have been in the possession of the property which 

is not legal. It cannot be said that they have been doing so innocently. Before they occupied the 

property at the inception by virtue of their purchases, they were bound to ascertain the 

identification of those properties and then only should have occupied the properties. (2012 5 

ALD 1; Smt. B. Visalakshi Versus The Special Court under A.P. Land, Grabbing (Prohibition) 

Act, Hyderabad, & Another). 

RELIEFS TO BE GRANTED BY THE SPECIAL COURT: The Special Court can restore 

possession to the rightful owner through the Revenue Authority. It is also Competent to award 

compensation by the Land Grabber to the rightful owner. It can also pass interim directions. 

For example (decided case): The petition is allowed with costs declaring the petitioner as owner 

of the schedule property and further declaring the respondents as land grabbers over the petition 

schedule property. The respondents are directed to handover the petition schedule property to the 

petitioner within 3 months from the date of this Order, failing which, the petitioner is at liberty to 

take possession of the property through process of Law. 



The compensation and profits so awarded and cost of delivery if any shall be recovered as an 

arrear of land revenue of the Government if the Government is the owner and as a decree of a 

Civil Court, in any other case. 

CONCLUSION: Land grabbing in any form is declared as unlawful. For speedy enquiry and 

trial of the Land Grabbing Cases, the Government constituted Special Courts. The Special Court 

will try every land grabbing case with respect to the ownership and title to or lawful possession 

of the land grabbed. 

The decision of the Special Court shall be final. For this purpose the Special Court is deemed to 

be a Civil Court with all its Powers. 

Merely because two forums are created i.e., the Special Court and Special Tribunal, it doesn't 

mean that they are conflicting and discriminative. 

So deciding the Land Grabbing Original Petitions (LGOPs) is as easy as any other title Suit. 

BY 

Sri.Dr.T.SRINIVASA RAO, MA., LLM., PGDIPRM., PhD., (GOLD MEDAL) 

SPECIAL JUDGE 
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In 2006 (5) SCC 658 (Balasarala Constructions (P) Ltd., Vs. Hanuman Seva Trust and others), 

suits could not be dismissed as barred by limitation without proper pleadings, framing of issue of 

limitation and taking of evidence. This court time and again held that limitation is a mixed 

question of fact and law and a Plaint cannot be rejected on such mixed question of fact and law. 

Therefore, the contention of the petitioner to reject the plaint do not sustain.  

17. In Kasthuri & others Vs. Baskaran & another, reported in 2004 (2) L.W. 429, 

M.Karpagavinayagam,J., as he then was, has held that in cases where a reading of the Plaint 

shows that there is no arguable case for the plaintiff, the plaint can be rejected. But in cases 

where there is a doubt as to whether the Plaint can be rejected or not, or whether the plaintiff has 

got arguable case or not, in such circumstances, the benefit must go to the plaintiff. This view 

has been taken by the learned Judge relying upon the Judgment of the Bombay High Court 

reported in AIR 1999 Bombay 161. In that context it has been held as follows:- "19. It is settled 

law as held by various Courts that where on the face of the Plaint, a suit appears to be barred by 

any law, the Court shall dismiss the suit. But where it does not so appear, but requires further 

consideration or, in other words, if there be an doubt or if the Court is not sure and certain that 

the suit is barred by some law, the Court cannot reject the Plaint under Clause (d) of Order 7 

Rule 11 of CPC.  

20. In this context, it would be relevant to quote the observation made by the Bombay High 

Court in AIR 1999 Bombay 161, with which I entirely agree. The observation is as follows: "It is 

settled law that the Plaint can be rejected as disclosing no cause of action if the court finds that it 

is plain and obvious that the case put forward is unarguable. The phrase "does not disclose a 

cause of action" has to be very narrowly construed. Rejection of the plaint at the threshold entails 

very serious consequences for the plaintiff. This power has, therefore, to be sued in exceptional 

circumstances. The court has to be absolutely sure that on a meaningful reading of the plaint it 

does not make out any case. The plaint can only be rejected where it does not disclose a cause of 

action or where the suit appears from the statements made in the plaint to be barred by any 

provision of the law. While exercising the power of rejecting the plaint, the Court has to act with 

utmost caution. This power ought to be used only when the court is absolutely sure that the 

plaintiff does not have an arguable case at all. The exercise of this power though arising in civil 

procedure, can be said to belong to the realm of criminal jurisprudence an any benefit of the 

doubt must go to the plaintiff, whose Plaint is to be branded as an abuse of the process of the 

court. This jurisdiction ought to be very sparingly exercised and only in very exceptional cases. 

The exercise of this power would not be justified merely because the story told in the pleadings 

was highly improbable or which may be difficult to believe."  

18. In J.Lili Jabakani and others Vs. T.A.Chandrasekhar, reported in 2006 (5) CTC 848, this 

Court held as follows:  

"9. The other contentions raised on behalf of the petitioners are that the Court fee paid is not in 

accordance with law and if the Suit is valued as per the sale consideration shown in the 

documents, the Court has no jurisdiction, are also raised only for rejection, for the reason that in 

the plaint averments, the sale deeds itself are disputed as an outcome of the fraud played by the 

petitioners herein, in the sense, no consideration has been passed, as stated in the sale deeds, 

because of the collusion of the petitioner and the first defendant-Shanmugam. The same being a 



disputed question of fact, cannot be taken as a point for rejection of the plaint at the threshold. xx 

xx xx xx xx  

12. In the same Judgment of Saleem Bhai, referred to supra, the Supreme Court has held that for 

the purpose of deciding the Application filed under Rule 11 of Order 7 of the Code of Civil 

Procedure, the averments in the Plaint are germane and the plea taken by the defendant in the 

written statement would be wholly irrelevant at that stage. The said decision was rendered, as in 

that case, the Application filed under Order 7, Rule 11 of the Code of Civil Procedure has not 

been disposed off on the ground that the written statement has not been filed and directed the 

defendant in the Suit to file his written statement. That order was confirmed by the High Court 

and while deciding an Appeal against that orders, the Supreme Court observed that the 

Application can be filed at any stage of the suit and non filing of the written statement would not 

preclude the Trial Court from considering the Application under Order 7, Rule 11 of the Code of 

Civil Procedure, particularly, in that case, the Application has been filed under sub-clauses (a) 

and (d) of Rule 11 of Order 7 CPC. That is not the facts of the present case." Therefore, from the 

above decisions, it is clear that a suit can be maintained and cannot be rejected so long as 

averments disclose cause of action or raises questions fit to be decided by court, unless, ex facie 

it is barred by any law.  

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

Civil Procedure Code, 1908, Order 7, Rule 11(d), Civil Procedure Code, 1908, Order 1, 

Rule 2 -- Mis-joinder of parties or cause of action - Barred by any law - Rejection of Plaint - A 

suit barred for misjoinder of parties or of causes of action - Not barred by law within the 

meaning of order VII Rule 11 (d) of the Code........... 

Xxxxxxxxxxxx 

rejecting  plaint is a decree and appeal lies under Section 96        of Code of Procedure 
 

xxxxxxxxxxxxxx 

THE Court below rejected the plaint on the ground that the Original Suit agreement was not filed 

and only a Xerox copy was sought to be filed alongwith the plaint. Under Order 7, Rule 11 CPC, 

a plaint can be rejected only in cases enumerated in Rule 11 and not otherwise. Non-filing of the 

suit agreement is not one of the grounds on which, a plaint can be rejected. Andhra Pradesh High 

Court 

Judges : J.ESWARA PRASAD 

J.S.Raghupathi Rao - Appellant 

Versus 

P.Ramadevi - Respondent 

https://indiankanoon.org/doc/1645922/


Decided On : 11-20-92 

Xxxxxxxxxxxxxx 

  6. Order VII Rule 11 C.P.C has dealt with various aspects relating to rejection of plaint and 

hence, it has spelt out the types of cases in which the plaint shall be rejected. Clause (a) thereof 

sets out that a plaint is liable to be rejected where it does not disclose any cause of action, 

inasmuch as, upon a careful and meaningful reading of the plaint as a whole in a non-formal 

manner and if the same is found to be manifestly vexatious and meritless, in the sense that it 

failed to disclose a clear right to sue such a plaint is liable to be rejected under Clause (a) of Rule 

11 Order VII C.P.C. The rejection in such cases is for want of the necessary cause of action 

accruing the right to sue or it could be for the reason that it was not disclosed clearly in the 

plaint. Therefore, if a plaint is rejected once before for want of non-disclosure or for not accruing 

of cause of action, the provision contained in Rule 13 of Order VII will certainly come to the 

rescue of such a plaintiff to present a fresh plaint clearly disclosing the cause of action and the 

right to sue, which may have either occurred prior to the filing of the earlier suit or even 

thereafter. Therefore, cases where a plaint is rejected in view of Clause (a) of Rule 11 Order VII 

C.P.C does not present any serious difficulty, for purposes of applicability of Rule 13 of the said 

order. 2015 0 Supreme(AP) 431; 

 

 

IN THE HIGH COURT OF JUDICATURE AT HYDERABAD FOR THE STATE OF 

TELANGANA AND THE STATE OF ANDHRA PRADESH 

NOOTY RAMAMOHANA RAO, J. 

Nalla Raji Reddy - Appellant 

Versus  

Venkatanantha Chary – Respondent 

Civil Revision Petition No. 1874 of 2015  

Decided on : 07-10-2015 

Xxxxxxxxxxxxxx 

With respect to Clause (a), I have perused the plaint. Para-15 of the plaint is concerned with 

cause of action. The plaint has narrated several events and dates on which cause of action 

purportedly arose. Therefore, ex facie, this is not a case where the plaint does not disclose any 

cause of action. Even assuming that the contents of the plaint relating to cause of action may not 



be correct, the Court will not embark upon a roving enquiry on this aspect while considering an 

application under Order VII Rule 11. All that the Court needs to examine at that stage is whether 

the plaint contains pleadings relating to cause of action. Once the Court is satisfied that the plaint 

does not contain such pleadings, it will not go further.  

 

       With regard to second ground, namely, whether the suit is barred by any law, the learned 

counsel for the petitioner submitted that from the dates mentioned in the paragraphs relating to 

cause of action, it is evident that the suit is clearly barred by limitation. There appears to be a 

misconception that the time barred suits fall within the ambit of Clause (d) of Rule 11. In my 

opinion, the said Clause will be attracted only if the Court is satisfied from the statement in the 

plaint that filing of suit itself is barred by any law i.e., certain statutes prohibit filing of civil 

suits. To illustrate, Section 170 of the Representation of People Act, 1951 bars the jurisdiction of 

the civil Courts to adjudicate on the legality of any action taken or decision given by the 

Returning Officer or any other person appointed under the said Act; Section 6E of the Essential 

Commodities Act, 1955 bars the jurisdiction of any Court, Tribunal or other authority to make 

order on seizures made under Section 3 of the said Act. Where, by express language of any 

statutory provision, jurisdiction of civil Courts is barred, suits filed in violation of such statutory 

provisions fall under Clause (d) of Rule 11 of Order VII CPC. The question whether a suit is 

barred by limitation or not is a mixed question of law and fact, and therefore such a question 

cannot be adjudicated at the threshold before trial is held. Hence, the ground that the suit is 

barred by limitation is not comprehended by the provisions of Order VII Rule 11.  

 

       For the above-mentioned reasons, I do not find any illegality or jurisdictional error in the 

order of the lower Court warranting interference of this Court in exercise of its revisional 

jurisdiction under Article 227 of the Constitution of India.  

 

       Accordingly, the civil revision petition is dismissed. 2014 6 ALD 218; 2014 0 Supreme(AP) 

747; 

HIGH COURT OF ANDHRA PRADESH  

C.V. NAGARJUNA REDDY, J. 

K.N. Reddy  

Versus  

Defense Personnel Co-op., House Building Society Ltd.  



Civil Revision Petition No. 1866 of 2014  

Decided on: 15-07-2014 

Xxxxxxxxxxxxxxxx 

     9. In a decision in M.A.E.KUMAR KRISHNA VARMA V. RAMOJI RAO AND OTHERS 

(2008(6) ALT 688) this Court, after referring to various decisions cited, held as follows:  

 

       “From the principles laid down in the above decisions, what emerges is: the question 

whether the plaint discloses a cause of action or not should be determined on the basis of 

averments made in the plaint alone and in order to ascertain the same, the plaint has to be read as 

a whole in a meaningful manner and the Court cannot consider the merits of the matter at that 

stage and the onus is on the defendant to show that the plaint does not disclose the cause of 

action and the plaint is liable for rejection only if it does not disclose a cause of action, but not in 

a case where there is no cause of action and it is sufficient if the plaint discloses some cause of 

action and the weakness, if any, in the plaintiffs’ case as perceived by the defendant or the 

remoteness of the chances of success for the plaintiffs are irrelevant.’  

 

       10. In the above decision, a recent decision of the Apex Court in KAMALA & ORS. VS. 

K.T.ESHWARA SA & ORS. (2008(1) Decisions Today (SC) 363), was referred to wherein it 

was held as follows:  

 

       “Under VII, Rule 11 (d) of the Code has limited application. It must be shown that the suit is 

barred under any law. Such a conclusion must be drawn from the averments made in the plaint. 

Different clauses in Order VII, Rule 11, in our opinion, should not be mixed up. Whereas in a 

given case, an application for rejection of the plaint may be filed on more than one ground 

specified in various sub-clauses thereof, a clear finding to that effect must be arrived at. What 

would be relevant for invoking clause (d) of Order VII, Rule 1 of the Code is the averments 

made in the plaint. For that purpose, there cannot be any addition or subtraction. Absence of 

jurisdiction on the part of a Court can be invoked at different stages and under different 

provisions of the Code. Order VII, Rule 11 of the Code is one, Order XIV, Rule 2 is another. 

 

       For the purpose of invoking Order VII, Rule 11 (d) of the Code, no amount of evidence can 

be looked into. The issues on merit of the matter, which may arise between the parties, would not 

be within the realm of the Court at that stage. All issues shall not be the subject matter of an 

order under the said provision.”  



 

       11. In BALASARIA CONSTRUCTION (P) LTD v. HANUMAN SEVA TRUST AND 

OTHERS (<a class="HyperLinkClass" onclick="temptest(this)" href="#" 

data='00100040785'>(2006) 5 SCC 658a>), it was held as follows:  

 

       “After hearing counsel for the parties, going through the plaint, application under Order 7 

Rule 11(d) CPC and the judgments of the trial court and the High Court, we are of the opinion 

that the present suit could not be dismissed as barred by limitation without proper pleadings, 

framing of an issue of limitation and taking of evidence. Question of limitation is a mixed 

question of law and fact. Ex facie in the present case on the reading of the plaint it cannot be held 

that the suit is barred by time. 

Xxxxxxxxxxxxxxx 

 



CHECKING AND REGISTRATION OF INTERLOCUTORY APPLICATIONS 

“He who excels in his work will serve before Kings” - Holy Bible 

 

I. INTRODUCTION: The time for checking of Interlocutory Applications is immediate and at 

any cost within three days from the date of filing. 

Interlocutory Application means: Provisional; interim; temporary; not final; that which 

intervenes between the beginning and the end of any suit, appeal or other legal proceeding that 

was already instituted in such Court, other than an application for execution of a decree or order 

or for review of Judgment or for leave to appeal. 

Objective of checking of Interlocutory application is to examine the application in order to find 

out whether it is as per law. 

II. PROCEDURE FOR CHECKING: The procedure required for proper and effective 

checking of Interlocutory Applications (IAs) is the following: 

01. First pick up the connected bundle, 

02. Then verify case number and the names of the parties with the connected original records and 

decrees of a suit (OS or SC), Appeal Suit (AS), Civil Miscellaneous Appeal (CMA), etc., 

03. Cause title should be in the following manner: 

a) In the affidavit or verified petition the names of original parties should be as mentioned in the 

connected matter 

b) In case of final decree petitions and other verified petitions like in plaint, there must be short 

and long cause titles of parties 

c) In the petition enclosed to affidavit the cause title should be in full descriptive manner. 



i) The petition should contain the name of the petitioner who filed the petition and category of 

him in the suit etc., like petitioner/plaintiff, petitioner/defendant, petitioner/respondent etc., 

ii) Then the names of the respondents and their array in the connected suit etc., as plaintiff or 

defendant etc., like Respondent/Plaintiff, Respondent/Defendant, Respondent/Petitioner etc., 

d) In case of impleadment petition: 

1. the petitioners would be: the proposed parties 

2. the respondent would be: Respondent, Respondents/Plaintiffs, Respondents/Defendants as the 

case may be. 

e) For impleading of third parties by the parties to the suit etc., the person who sought 

impleadment of the 3
rd

 party, be shown as petitioner whether he is plaintiff or defendant or some 

of plaintiffs or defendants and then the correct procedure is that the proposed party be shown as 

Respondent and if more than one, as Respondents and the other parties on record whether some 

of the plaintiffs or defendants (who are not covered as petitioners) must also be shown as 

respondents otherwise the names of proposed parties should not be shown in the cause title but 

their names and full description should be shown underneath the prayer portion of petition as 

proposed parties. 

Form of Interlocutory Application – Rule 53: Interlocutory Applications shall be headed with 

the cause title of the plaint, original petition, or appeal as in Form No.13. 

Contents: Except where otherwise provided by these rules or by any law for the time being in 

force, an Interlocutory Application shall state the provision of law under which it is made and the 

order prayed for or relief sought in clear and precise terms. The application shall be signed by the 

applicant or his Advocate who shall enter the date on which such signature is made. Every 

application in contravention of this rule shall be returned for amendment or it shall be rejected. 

4. Verification of Affidavit: 

I. Whether the contents of affidavit are connected with the matter in which the petition is filed. 



II. If several petitioners are there and one party is swearing the affidavit, whether it is for himself 

or on behalf of others also, 

III. Whether there is signature of deponent with date, and 

IV. Whether verification of contents of affidavit is there with signature of attesting authority 

(generally an Advocate) with full name or code number if allotted. (see Sec.139 CPC) 

V. Whether the affidavit contents are from the deponent's personal knowledge or belief (with 

grounds of belief) or information (with source of information) to be stated clearly, (as per Rule 

48 of CRP). 

5. Verification of Petition: 

A) If it is a verified petition whether the same contained short and long cause titles correctly, 

name of the Court whether correctly mentioned or not, whether there is a specific prayer or 

prayers or not, whether there is any Court fees payable or not, if so, whether correctly mentioned 

the provision of law and paid the Court fees or not and whether jurisdiction of the court property 

mentioned or not. 

B) If it is an affidavit petition to verify 

1. Correct provision of law 

2. Prayer of the petition should be in consonance with the affidavit 

3. Signature of petitioner or advocate on record for petitioner. 

4. There should be docket to the petition 

5. In all Interlocutory Applications for each prayer there must be a separate petition supported by 

affidavit (Rule 55 CRP). 

III. AFFIDAVIT MEANS: Affidavit (Rule 34 CRP): The word “affidavit” shall include any 

document required to be sworn; and the words 'swear' and 'sworn' shall include 'affirm' and 



'affirmed'. The expression “Affidavit” has been commonly understood to mean a sworn 

statement in writing made especially under oath or an affirmation before an authorized officer. 

General Clauses Act, 1897 defined an 'affidavit' to include affirmation and declaration in the case 

of person by law allowed to affirm or declare instead of swearing. The essential ingredients of an 

affidavit are: the statements or declarations are made by the deponent relevant to the subject 

matter and in order to add sanctity to it; he swears or affirms the truth of the statements made in 

the presence of a person who in law, is authorized either to administer oath or to accept the 

affirmation. The importance of affidavits and the seriousness attached to it has been constantly 

ignored by the persons concerned. An affidavit is a solemn and voluntary declaration or 

statement of facts in writing, relating to matters in question or at issue, and sworn or affirmed 

and signed by the deponent before a person or officer duly authorized to administer such oath or 

affirmation. It constitutes evidence, where so provided or agreed. 

Form of Affidavit (Rule 35 CRP): Every affidavit shall be drawn up in the first person and 

divided into paragraphs numbered consecutively, and each paragraph as nearly as may be shall 

be confined to a distinct portion of the subject. 

Description of deponent (rule 36): The person making affidavit shall subscribe his full name, 

name of the father, age, place of residence and his trade or occupation. 

Description of persons referred: When in an affidavit any person is referred to, the correct 

name and address of such person and further description as may be sufficient for the purpose of 

the identification of such person, shall be given in the affidavit including his place. 

Title: Affidavit shall be titled as in the suit or matter in which it is filed; but in every case in 

which there are more than one plaintiff or defendant, it shall be sufficient to state the full name 

of the first plaintiff/defendant. 

Swearing (Rule 38): Affidavit may be sworn before any Court/Magistrate/Member of Nyaya 

Panchayat/Sub-Registrar, Nazir/Deputy Nazir, Member of State Legislature/Parliament/ 

Municipal Councilor/Member of Zilla Parishad or any Gazetted Officer/Notary/Retired Gazetted 

Officer/Commissioned Military Officer/Advocate other than the advocate engaged in the 



proceedings/Superintendent in the Office of the Commissioner for the A.P. Hindu Religious 

Institutions and Charitable Endowments. (Section 139 CPC is also relevant). 

Certification (Rule 39): Officer before whom the affidavit is sworn or affirmed shall state the 

date on which, and the place where, the same is sworn or affirmed and sign his name and 

description at the end as in form No.14 otherwise the same shall not be filed or read in any 

matter without the leave of the Court. 

Correction/alteration in Affidavit (Rule 40): Affidavit with corrections/alterations/erasures 

shall not be read or filed or made use of unless they are authenticated by the initials of the officer 

taking the affidavit. An Officer may refuse to take an affidavit where, in his opinion, the 

interlineations or alterations, or erasures are so numerous as to render it necessary that the 

affidavit should be re-written. 

What to do when the affidavit is defective: If in a given case, the affidavit is found to be 

defective in on respect or the other, the party shall not be allowed to amend the same. Nor it is 

reasonable to reject the petition which is being supported by such defective affidavit. Instead, the 

Court may direct the concerned party or person to file additional affidavit, meeting the 

requirements of law and rules. Because the contents of the affidavit are sworn before Oath 

Officer, any amendment thereto would imply that the affidavit is not properly sworn and so, the 

Court shall not allow correction, rectification of amendments to the affidavit. 

Proper endorsement (rule 46): No affidavit shall be filed in the Court unless properly endorsed 

with the number and title of the suit or matter, the name of the deponent, the date on which it is 

sworn and by whom and on whose behalf it is filed. 

Affidavit on information (rule 48): Every affidavit containing statements made on the 

information or belief of the deponent shall state the source or ground of the information or belief. 

Stating the matter of opinion (rule 49): Every affidavit stating any matter of opinion shall 

show the qualification of the deponent to express such opinion, by reference to the length of 

experience, acquaintance with the person or matter as to which the opinion is expressed, or other 

means of knowledge of the deponent. 



IV. WHO CAN SIGN THE AFFIDAVIT: The 'deponent' may be any person even other than 

the Advocate, or the party himself, and includes the clerk of an Advocate. The division bench of 

A.P. High Court expressed the opinion that truth shall not be allowed to be suppressed by any 

person who is directly or indirectly connected with the suit proceedings. Therefore the affidavit 

can be permitted to be given in the following order of priority: 

Firstly, by the party to the proceedings; 

Secondly, by the Advocate; 

Thirdly, Advocate's clerk; and, 

Lastly, by any person who has knowledge of the facts stated in the affidavit provided the source 

of such information is furnished. 

The above priority may vary from case to case depending upon the facts and circumstances of 

each case. In Pasupuleti Subba Rao Vs. Nandavarapu Anjaneyulu AIR 2003 AP 445 = 2003 (6) 

ALD (NOC) 69-2 held that the practice of Advocates swearing the affidavits in all types of 

applications, without rhyme or reason should be deprecated. The division bench in G.Krishna 

Murthy Vs. Hemalatha Chit Funds Pvt., Ltd., Hanmakonda and others, 2006 (4) ALD 42 (DB) 

observed that observations in Pasupuleti Subba Rao's case are of no consequence because, 

despite those observations the learned Single Judge eventually accepted the affidavit signed by 

the Advocate in that case. The Division bench held that the observations of the Court in 

Pasupuleti Subba Rao's case are of no consequence in as much as the AP Civil Rules of Practice 

were not considered in that Judgment. 

Summoning deponent for cross examination u/o.19 rule 2 CPC is discretion of court: Order 

19 CPC – The law of affidavits: According to Order 19 Rule 1, any Court may at any time for 

sufficient reason, order that any particular fact or facts may be proved by affidavit or that the 

affidavit of any witness may be read at the hearing, on such conditions the Court thinks 

reasonable; Provided that where it appears to the Court that either party bonafide desires the 

production of a witness for cross-examination and that such witness can be produced, an order 

shall not be made authorizing the evidence of such witness to be given by affidavit. 



In a proceeding under order 19 there is discretion left with the Court and no applicant would 

have the absolute right to claim examination of a deponent on his affidavit as filed. It is only the 

Court concerned who can decide, if in the facts of a given case, whether evidence of the 

deponent of an affidavit should be taken or not. The provisions of Order 19 Rule 1 and 2 cannot 

be resorted to when and where the Court is expressly permitted to decide interlocutory matters 

on affidavit; either party to such a proceeding would not have any absolute right to cross 

examine the concerned. Recourse to Order 19 rule 1 and 2 can be resorted to by agreement 

among parties or on their consent. In terms of Order 19, ordinarily the Court empowered to have 

a fact proved by affidavit provisions of Rule 1 are not subject to the proviso. If there are 

sufficient and appropriate reasons, the Court may direct proof of some fact or facts by affidavits, 

but certainly not the case in its entirety. Such order under rule 1 would be possible in some 

permissible circumstances and more particularly in exceptional or extraordinary circumstances. 

Evidence through affidavit would not be permitted without an order of the Court and the same 

would be allowed when the parties to the proceedings agree to such filing of affidavit evidence. 

The Supreme Court in Sudha Devi Vs. M.P. Narayana, AIR 1988 SC 1381 made it clear that the 

affidavits are not included in the definition of “evidence” in Section 3 of the Evidence Act and 

can be used as evidence only for sufficient reasons. When the Court passes an Order under order 

19 rule 1 or 2 CPC it can permit the affidavit to be filed on condition that the defendant is 

available for cross-examination and it is not open to the revision petitioners to file an affidavit 

and request the Court to receive the same in evidence as of right. 

Ultimately, it was held in Shetty Chandra Shekhar Vs. Neeti Ramulu, 2008 (2) ALD 709 that 

because the affidavit filed in support of the petition cannot be treated as evidence, the petition 

filed by defendants-respondents in the proceedings under order 39 rule 1 CPC seeking to 

summon the deponent of the affidavit filed in support of the petition for temporary injunction is 

not maintainable. 

V. SEPARATE APPLICATION FOR EACH DISTINCT PRAYER – RULE 55: There shall 

be separate application in respect of each distinct relief prayed for. When several reliefs are 

combined in one application, the Court may direct the applicant to confine the application only to 



one of such reliefs unless the reliefs are consequential; and to file a separate application in 

respect of each of the others. 

Separate application for distinct prayers under Rule 55 of CRP – when it does not apply: It 

is the opinion of the High Court that if the relief is separate and distinct as per Rule 55 of CRP, 

two separate applications have be filed. When one relief is ancillary to the main relief or inter-

connected to the main relief two prayers cannot be asked for in one petition and those prayers 

can be granted. Even otherwise, as per Rule 55, if two separate applications are necessary, the 

Court may direct the party making the application to file two separate applications. But when 

once the party is entitled to the relief, the Court is not supposed to dismiss the petition on the 

technical ground, as observed by the Hon'ble Judge. (Massarath Yasmeen Vs. Mohammed 

Azeemddin, 2011 (6) ALD 598). 

Two sets of orders for the same relief can't be granted even on two separate applications: 

For Example: An application U/Order 39 Rule 1 and 2 CPC restraining the respondent from 

alienating the petition schedule property and the application U/Order 38 Rule 5 CPC for 

attachment before Judgment. But one application is maintainable. (V.G.Quenim Vs. Bandakar 

Brothers Pvt., Ltd., 2002 (9) SCC 513). 

When the interlocutory application may be rejected – Rule 56: Every application which does 

not pray for substantive order but prays merely that any other application may be dismissed, and 

every application which prays for an order which ought to be applied for on the day fixed for the 

hearing of any suit, appeal, or matter, may be rejected with costs. 

VI. WHEN THERE IS SPECIFIC PROVISION SECTION 151 CPC CAN NOT BE 

INVOKED: Where a situation is governed by a specific provision under CPC, Invocation of 

Section 151 CPC is impermissible. Lakshmi General Finance Limited Vs. Executive Engineer, 

YRPC Divison, Yeleru Reservoir Project, Canal Division 2006 (5) ALT 48. 

When there is no specific provision in Civil Procedure Code providing for application for 

recalling of order permitting withdrawal of suit, provisions of Section 151 CPC can be resorted 

to in the interest of Justice. (Jet plywood Pvt Ltd., Vs. Madhukar Nowlakha, 2006 (3) SCJ 383). 



Memo is not substitute for Interlocutory Application for the following reasons: 

1. Speaking order can't be passed. 

2. No decree or order would be passed on memo 

3. The opposite party would lose an opportunity to prefer a Revision and his right will be 

defeated. 

But in all cases Interlocutory Application is not mandatory. For example: The provisions in the 

Civil Rules of Practice requiring the filing of an Interlocutory Application can't be deemed to be 

mandatory and as an implediment to withdrawal of the claim by the plaintiff as no right has 

accrued to the second defendant in the suit. 2014 (2) ALD 160 Dr.M.Srinivas Rao and another 

Vs. Madhura Centre/Tiffin rep. by its Owner and another. 

VII. SERVICE OF NOTICE OF AN INTERLOCUTORY APPLICATION IN ADVANCE 

IS NOT SUFFICIENT IN VIEW OF RULE 58 CRP: Rule 58 crp mandates that: (1) Unless 

the Court otherwise orders, notice of an interlocutory application shall be given to the other 

parties to the suit or matter of their Advocates, not less than three days before the day appointed 

for the hearing of the application. 

Service on advocate: Notice shall be served on the Advocate whenever the party appears by 

such Advocate. 

Service on party appearing in person: Notice of the application may be served on a party not 

appearing by Advocate, by registered post acknowledgment due, or by the speed post or by an 

approved courier service or by fax message or by electronic mail service or by such means, to the 

address given in the pleading and in the event of its non-service on the party, by means of 

summons to be delivered to the party or in the event of the party being absent or refusing to 

receive the same, by affixture at his address. 

Copies to be served on opposite party not less than 3 clear days in advance (Rule 59) 



Every interlocutory application shall be supported by an affidavit and true copies of the 

application, affidavit and the documents, if any, which the applicant intends to use or on which 

he intends to rely, shall be furnished to the opposite party or his advocate unless otherwise 

ordered, not less than three clear days before the hearing date. 

Difference between filing and presentation of Affidavit (Rule 44 CRP): Before any affidavit 

is used it shall be filed in Court but the Judge may, with the consent of both parties, or in case of 

urgency allow any affidavit to be presented to the Court and read on the hearing of an 

application. 

Notice of filing (Rule 45): The party filing affidavit intended to be read in support of an 

application shall give not less than two days' notice thereof to the other parties, who shall be 

entitled to inspect and obtain copies of the same, and to file counter-affidavits and shall give 

notice thereof to the applicant, who may inspect and obtain copies of the same and file affidavits 

in reply; but, except with the leave of the Court no further affidavit shall be filed or read. If any 

party fails to give notice of filing an affidavit the Court may grant an adjournment of the hearing 

and order the party in default to pay the costs thereof. 

Out of Order Petition – Rule 57: Whenever it is intended to move the application as an urgent 

(out of order) application, the copy of the application served on the Advocate or the party 

appearing in person shall contain an endorsement stating that the application is intended to be 

moved as an urgent application on the day specified in the endorsement. 

VIII. EVERY INTERLOCUTORY APPLICATION IS A SUPPLEMENTAL 

PROCEEDING U/SEC.94 CPC: SECTION 94 CPC reads as: In order to prevent ends of 

justice from being defeated the Court may, if it is so prescribed --- 

(a) Issue a warrant to arrest the defendant and bring him before the Court to show-cause why he 

should not give security for his appearance, and if he fails to comply with any order for security 

commit him to the Civil prison. 

(b) Direct the defendant to furnish security to produce any property belonging to him and to 

place the same at the disposal of the Court or order the attachment and sold; 



(c) Grant a temporary injunction and in case of disobedience, commit the person guilty thereof to 

the Civil prison and order that his property be attached and sold. 

(d) Appoint a receiver of any property and enforce the performance of his duties by attaching and 

selling his property, 

(e) Make such other interlocutory order as may appear to the Court to be just and convenient. 

IX. IS THERE ANY DIFFERENCE BETWEEN SUPPLEMENTAL PROCEEDINGS 

AND INCIDENTAL PROCEEDING: The incidental proceedings are in aid to the final 

proceedings. In other words, an order passed in the incidental proceedings will have a direct 

bearing on the result of the suit. Such proceedings which are in aid of the final proceedings 

cannot, thus, be held to be at par with supplementary proceedings which may not have anything 

to do with the ultimate result of the suit. 

A Supplementary proceeding is initiated with a view to prevent the ends of justice from being 

defeated. The supplementary proceedings may not be taken recourse to as a routine matter but 

only when an exigency arises thereof. The orders passed in the supplemental proceedings may 

sometimes cause hardship to the other side and, thus, are required to be taken recourse to, when a 

situation arises therefor and not otherwise. There are well-defined parameters laid down by the 

Courts from time to time as regards the applicability of the supplemental proceedings. 

Incidental proceedings are, however, taken recourse to in aid of the ultimate decision of the suit 

which would be that any order passed in terms thereof, subject to the rules prescribed therefor, 

would have a bearing on the merit of the matter. Any order passed in aid of the suit is in exercise 

of ancillary powers. Whenever an order is passed by the Court in exercise of its ancillary power 

or in the incidental proceedings, the same may revive on revival of the suit. But so far as 

supplemental proceedings are concerned, the Court may have to pass a fresh order for their 

revival. 

An order to furnish security to produce any property belonging to a defendant and to place the 

same at the disposal of the Court or an order for attachment of any property as also granting of a 

temporary injunction or appointment of a receiver are supplemental in nature. The effect of such 



order may be felt even after decree is passed. An order of attachment passed under order 38 of 

the Code of Civil Procedure would be operative even after decree is passed. Such an order of 

attachment passed under order 38 can be taken benefit of by the decree holder even after a decree 

is passed. An order of temporary injunction passed in a suit may either merge with a decree of 

permanent injunction or may have an effect even if a decree is passed, as, for example, for the 

purpose of determination as regards the status of the parties, violating the order of injunction or 

the right of a transferee who have purchased the property in disobedience of the order of 

injunction. The orders passed in supplemental proceedings may have to be treated distinctly as 

opposed to an order which is ancillary in nature or which has been passed in the incidental 

proceeding. 

X. IDENTIFICATION OF DEPONENT: If deponent not known to officer (Rule 41): Every 

person making an affidavit for use in the Court shall, if not personally known to the person 

before whom the affidavit is made, be identified by someone known to him, and the person 

before whom the affidavit is made shall state at the foot of the affidavits, the name, address and 

description of the person by whom the identification was made. 

Pardahnashin Woman (Rule 42): Where the deponent is Pardahnashin woman and has not 

appeared unveiled before whom the affidavit is made, she shall be identified by a person known 

to him and such person shall at the foot of the affidavit certify that the deponent was identified 

by him and shall sign his name giving his name and address. 

Blind or illiterate (Rule 43): If the affidavit is sworn or affirmed by illiterate, blind or 

unacquainted with the language in which the affidavit is written, the officer shall certify that the 

affidavit was read, translated or explained in his presence to the deponent, and that the deponent 

seemed to understand it and made his signature or mark in the presence of the Officer, as in 

Form No.15 otherwise the affidavit shall not be used in evidence. 

Provided that where the deponent due to physical deformity or any other cause, is unable to sign 

or affix his mark on the affidavit, such affidavit may be received in evidence, if the officer before 

whom the affidavit is subscribed certifies that the contents of the affidavit were read over and 

explained to the deponent and admitted by him to be correct. 



XI. CONCLUSION: So a petition has to be either numbered or returned within 3 days and all 

objections which may be relevant shall be taken at one time. Taking of piece meal objections 

shall be avoided. 

After returning petition for twice or trice, if still the objections remained unanswered, the 

Interlocutory Application shall be placed at bench for hearing the advocate and for passing 

necessary orders. 

Ineffective checking of interlocutory applications will have far reaching consequences. 

Firstly, it leads to delay of disposal of main case if false, frivolous, vexacious interlocutory 

applications are registered without effective checking. Secondly, it leads to increase of work load 

of Court, because a stitch in time saves nine, likewise, effective checking of interlocutory 

applications will certainly curb the multiplicity of the litigation. 

Before parting with, I am of the view that it is very easy to register an Interlocutory Application 

rather than returning it on good grounds, because the later requires more wisdom and knowledge 

on the part of the Ministerial Officer. 

BY 

Sri.Dr.T.SRINIVASA RAO, MA., LLM., PGDIPRM., PhD., (GOLD MEDAL) 

V ADJ-cum-SPECIAL JUDGE 

FOR TRIAL OF SCHEDULED OFFENCES INVESTIGATED BY NATIONAL INVESTIGATION AGENCY-

CUM-V ADDITIONAL METROPOLITAN & SESSIONS JUDGE-CUM-V ADDITIONAL DISTRICT & 

SESSIONS JUDGE, RANGAREDDY DISTRICT AT N.T.R.NAGAR, LB NAGAR, HYDERABAD, 

TELANGANA STATE. 



PAPER PRESENTATION ON ENQUIRIES AND ORDERS IN INTERLOCUTORY 

APPLICATIONS 

 

I. INTRODUCTION: 

Nature of enquiry in interlocutory applications: While deciding interlocutory application such 

as those under order 22 or order 39 etc., Confining the evidence to the form of affidavits at the 

interlocutory stages is adopted mostly as a measure of convenience. With the recent amendments 

to the Code, the evidence through affidavits also stands equated to that of oral evidence. The 

broad principles such as reference to pleadings, evidence, appreciation of the contentions, 

application of the provision of law, need to be followed even while disposing of interlocutory 

applications. However, the Code does not prescribe any special procedure to be observed in 

regard to interlocutory or miscellaneous proceedings. Since section 141 CPC mandates that the 

procedure provided for in the Code in regard to suit, shall be followed in all the proceedings in 

any civil Court as far as possible. (Asia Vision Entertainment Limited Vs. Suresh Productions, 

2004 (3) ALD 874). 

Marking of documents: Procedure for marking of documents during enquiry in Interlocutory 

Application: Considering the question in T.Bhopalreddy and another Vs. K.R.Lakshmi Bai and 

another 1998 (1) ALD 770 (DB), a Division Bench of this Court overruled the decision of a 

learned Single Judge in G.Sambrajyam Vs. P.Mahalakshmma and others 1995 (1) ALD 358, 

holding that there is no provision in Civil Rules of Practice for marking documents as exhibits at 

the state of interlocutory matters. The Division Bench opined that the documents marked for the 

purpose of determination of any interlocutory application cannot be treated as evidence per se, 



but would enable the Court to primafacie come to a conclusion about the merits or demerits of 

the contentions advanced. For that purposes, the Court should necessarily be able to locate the 

documents and know their contents and in the absence of any specific rule, the Courts would not 

be justified in not giving any marking at all to such of the documents on which both sides would 

rely on. Therefore, the Division Bench held that it was nowhere envisaged that the case of the 

contestant parties can only be decided on affidavit and not on any other material. 

It was held in Burra Anitha Vs. Elagari Mallavva and others C.R.P.No.632 of 2010 that a 

document unregistered can be admitted in evidence for a collateral purpose under section 49 of 

Registration Act, but an unstamped or insufficiently stamped document is inadmissible for any 

purpose, even for a collateral purpose, under section 35 of Stamp Act unless required stamp duty 

and penalty are paid. Under rule 60 of Civil Rules of Practice, documents be marked in 

interlocutory proceedings in the same manner as in a suit. Absolute prohibition under section 35 

of Stamp Act applies for looking into such document even for purposes of an Interlocutory 

Application. 

Proof of facts by affidavit – Rule 60: Any facts required to be proved upon an interlocutory 

proceeding shall unless otherwise provided by these rules, or ordered by the Court, be proved by 

affidavit but the Judge may, in any case, direct evidence to be given orally, and thereupon the 

evidence shall be recorded, and exhibits marked, in the same manner as in a suit and list of the 

witness and exhibits shall be prepared and annexed to the Judgment. 

Cross examination of affidavit petitioner is the discretion of Court but not at the instance 

of either party: According to Order 19 Rule 1, any Court may at any time for sufficient reason, 

order that any particular fact or facts may be proved by affidavit or that the affidavit of any 



witness may be read at the hearing, on such conditions the Court thinks reasonable; Provided that 

where it appears to the Court that either party bonafide desires the production of a witness for 

cross-examination and that such witness can be produced, an order shall not be made authorizing 

the evidence of such witness to be given by affidavit. 

II. ORDERS IN TEMPORARY INJUNCTIONS: Now-a-days most of the people are very 

selfish even they don’t love their neighbour and they don’t bear to allow the crow to lie on their 

terrace which lied on their neighbour’s terrace. There is vide difference between the present 

generation and the old generation, and the same can be perceived by the following story: One 

Rangayya purchased one acre of land from Somayya. Soon after Rangayya found treasure in the 

said land while cultivating the same and said to himself that he purchased only one acre of land 

but not the treasure in it therefore he shall ask the Somayya to take the treasure which belongs to 

his ancestors, and accordingly asked Somayya to take the same, interestingly what Somayya 

answered was that he sold away the land which includes everything in it, therefore it does not 

belong to him as he lost his right over the same. But now-a-days there are very few people with 

such attitude. 

At times litigants filing suits with fresh round of litigation even though a matter was finally 

disposed of by the Apex Court, only for the sake of getting interim injunction. Sometimes after 

getting the interim injunction he will build up his case by securing evidence of possession. So 

with this back drop I am writing this paper by giving answers to the following questions: 1. What 

is injunction, in which case interim injunction can be granted and in which cannot be granted? 2. 

When status-quo can be granted and cannot be granted? 3. What are the principles that are to be 

considered while granting interim injunction and permanent injunction? 4. Difference between 



temporary injunction and permanent injunction? 5.When mandatory injunction at the 

interlocutory stage can be granted? 6. Whose possession can be protected and whose protection 

need not be? 7. When declaration is necessary? 8.Whether the findings of interim injunction will 

have any bearing on the suit? 9. Whether trespasser can be granted injunction? 10. General 

protection under Section 52 of Transfer of Property Act ? 

What is Injunction: Injunction is nothing but power of the Court in the shape of a preventive or 

mandatory relief and it should not be granted as a matter of right unless the certain conditions are 

satisfied. 

It was held in Sridhar Panda Vs. Taramani Dibya, 1997 (3) Civil L.J. 597 “an injunction is a 

judicial process whereby a party is ordered to refrain from doing or to do a particular act or 

thing. In the former case it is called a restrictive injunction and in the latter a mandatory 

injunction. Injunction may be either final remedy obtained by a suit, or primary and Interlocutory 

relief granted while the suit is pending. In the 1
st
 case it is a decree, in the 2

nd
 an order or writ. 

An injunction is merely a process by which Court enforce equity. It is an order of an equitable 

nature. And Interlocutory or interim injunction is to preserve matters in suit until the case can be 

tried. 

Object of granting temporary injunction: The very object of granting temporary injunction is 

to keep the matters in status-quo until final disposal of the suit, the power of granting temporary 

injunction must be exercised most cautiously. It is only when the property is in danger of being 

wasted, destroyed, damaged, alienated or put behind the power of the Court such power can be 

exercised. 



The decision, whether or not to grant an interlocutory injunction has to be taken at a time when 

the exercise of the legal right asserted by the plaintiff and its alleged violation are both contested 

and remain uncertain till they are established on evidence at the trial. The relief by way of 

interlocutory injunction is granted to mitigate the risk of injustice to the plaintiff during the 

period before which that uncertainty could be resolved. The object of the interlocutory injunction 

is to protect the plaintiff against injury by violation of his right, for which he could not be 

adequately compensated in damages recoverable in the action if the uncertainty were resolved in 

his favour at the trial. 

In which case interim injunction can be granted and in which cannot be granted: A 

temporary injunction can be granted in the following circumstances:  

O.39 R.1 C.P.C provides that in the following cases temporary injunction may be granted: 

(1) A property in dispute is in danger of being wasted, damaged, alienated, or sold.  

(2) When the defendant threatens or intends to remove or dispose of his property with an 

intention to defraud creditors. 

(3) When defendant threatens to dispossess the plaintiff or causes injury to the plaintiff in 

relation to any property in dispute. 

The Judicial Precedents have set some basic cardinal principles to grant temporary injunctions. 

They are (1) primafacie case, (2) balance of convenience, (3) irreparable loss. The petitioner 

must prove the existence of prima facie right in his favour. The Court must be satisfied that there 

is every possibility hilting in his favour or the petitioner must argue that there is serious question 



to be tried. The petitioner must satisfy the Court that an order is highly necessary without which 

a right accrued in favour cannot be protected from injury and which cannot be adequately 

compensated. Added to this, the conduct of the party has to be taken into account and that the 

proof of primafacie case by itself is not sufficient, but it has to be satisfied that non-interference 

by Court would result in irreparable injury which cannot be adequately compensated in terms of 

damages. (Colgate Palmolive(India) Ltd Vs. Hindustan Liver Ltd., AIR 1999 SC 3105). 

Other elements for consideration: the Supreme Court observed in the above Colgate 

Palmolive(India) case that the other considerations which ought to be weighed by the Court for 

grant of injunctions shall be as follows: 

1. Extent of damages is an adequate remedy. 

2. Protect the plaintiff’s interest for violation of his rights however having regard to the 

injury that may be suffered by the defendants by reason there for, 

3. The Court while dealing with the matter ought not to ignore the factum of strength of 

one’s case being stronger than the others, 

4. No fixed rules or notions ought to be had in the matter of grant of injunction but on the 

facts and circumstances of each case the relief being kept flexible, 

5. The issue is to be looked from the point of view as to whether on refusal of the injunction 

the plaintiff would suffer irreparable loss and injury keeping in view the strength of the 

parties’ case, 

6. Balance of convenience or inconvenience are to be considered as an important 

requirement  

even if there is a serious question or prima facie case in support of the grant, 



7. Whether the grant or refusal of the injunction will adversely effect the interest of the 

general public which can or cannot be compensated otherwise. 

The difference between temporary injunction and permanent injunction: 

(a) Temporary injunction: 

1. O.39 R.1 C.P.C deals with temporary injunctions. 

2. The principles which govern the grant of permanent injunction would govern the grant of 

temporary injunction also. 

3. Temporary injunctions are to continue till Specific period, till further orders or until disposal 

of the suit 

4. It is preventable relief, it cannot be granted unless at least two of the above said conditions are 

satisfied including prima facie case. 

5. It can
 
be granted at any stage of the suit. 

(b) Permanent injunction: 

A perpetual injunction can only be granted by the decree made at the hearing and upon the merits 

of the suit, the defendant is thereby perpetually enjoined from the assertion of a right, or from the 

commission of an act, which would be contrary to the rights of the plaintiff 

 

 



Perpetual injunctions may be granted under the following circumstances: 

(1) Subject to other provisions contained and referred to in Chapter 7, Specific Relief Act, 1963, 

a perpetual injunction may be granted to the plaintiff to prevent a breach of an obligation existing 

in his favour, whether expressly or by implication. 

(2) When any such obligation arises from contract, the Court shall be guided by the rules and 

provisions for specific performance of contracts, contained in chapter 2 of the Act. 

(3) When the defendant invades or threatens to invade the plaintiff’s right to, or enjoyment of, 

property, the Court may grant perpetual injunction in the following cases, namely: 

(A) Where the defendant is a trustee of the property for the plaintiff, 

(B) Where there exists no standard for ascertaining the actual damage caused, or likely to be 

caused, by the invasion. 

(C) Where the invasion is such that a combination in money would not afford adequate relief. 

(D) Where the injunction is necessary to prevent a multiplicity of Judicial proceedings. 

In a suit for injunction simplicitor (1) the initial burden lies on the plaintiff to establish that he is 

in possession and enjoyment of the suit land as on the date of filing of the suit coupled with 

incidental, (2) they should further establish that the defendant or his men caused unlawful 

interference or causes endangerment to the rights of plaintiff, (3) in doing so plaintiff should 

stand or fall on the basis of his own case and he cannot take advantage of weaknesses, if any, in 



the case of defendant, (4) since the relief of temporary injunction is a discretionary relief, hence 

the plaintiff should approach the Court with clean hands without suppressing any material facts. 

What is prima facie case? When the suit land is vacant land, the presumption under law is that 

possession follows title has to be invoked. The party who has title to the suit land by virtue of 

which the registered sale deed is in his favour, prima facie should be presumed that he is in 

possession of the suit land (D. Yadamma and others Vs. Jayasuriya Narayana and another, 2008 

(3) ALD 65). The existence of the prima facie right and infraction of the enjoyment of his 

property or the right is a condition for the grant of temporary injunction. Prima facie case is not 

to be confused with prima facie title which has to be established to on evidence at the trial only. 

Prima facie case means raising a substantial question or bonafide contention which needs 

investigation and a decision on merits. Satisfaction that there is a prima facie case by itself is not 

sufficient to grant injunction (Dalpath Kumar Vs. Prahlad Singh and others, AIR 1993 SC 276). 

So grant of injunction is a discretionary relief. The exercise thereof is subject to the Court 

satisfaction that (1) there is a serious disputed question to be tried in the suit and there is 

probability of his being entitled to the relief asked for by the plaintiff, (2) the Courts interference 

is necessary to protect the party from the injury. In other words, irreparable injury or damage 

would ensue before the legal right would be established at trial, and (3) that the comparative 

hardship or mischief or inconvenience which is likely to occur from withholding the injunction 

will be greater than that would be likely to arise from granting it. 

It was held in N.V. Choudhary Vs. Hindustan Steel Works Construction Ltd., AIR 1984 A.P. 110 

that the grant of temporary injunction is a discretionary remedy and in exercise of judicial 



discretion in granting or refusing to grant temporary injunction the Court will take into reckoning 

the following as guidelines: 

1. Whether the person seeking temporary injunction has made out a prime facie case. This is 

sine qua non. 

1. Whether the balance of convenience is in his favour i.e., whether it 

could cause greater inconvenience to him if the injunction is not 

granted than the inconvenience which he otherwise would be put to 

if the injunction is granted. As to that, the governing principle is 

whether the party seeking injunction could be adequately 

compensated by awarding damages and the defendant would be in 

a financial position to pay them. 

2. Whether the person seeking temporary injunction would suffer irreparable injury. It is 

however, not necessary that all the three conditions must obtain. With the first condition 

as sine qua non at least two conditions should be satisfied by the petitioner conjunctively 

and a mere proof of one of the three conditions does not entitle a person to obtain 

temporary injunction. 

So prima facie case means that it needs serious consideration, investigation or determination. It 

does not mean proof at this stage. It means bonafide dispute requiring determination without 

prejudging the case. In order to find out whether there exists any prima facie case in favour of a 

party or not, it would be enough if it could be established that there was a seriously arguable 

question and it is not necessary that the point be proved to the hilt at that stage. Showing a 

reasonable chance of success is enough. The apparent attempt of the applicant’s case is the 



guiding factor. Then the Court has to consider the balance of convenience and irreparable loss 

aspects. 

What is irreparable injury? Even where prima facie case is in favour of plaintiff, Court will 

refuse temporary injunction if injury suffered by plaintiff on account of refusal of temporary 

injunction was not irreparable.(Best Sellers Retail (India) Pvt. Ltd. Vs. Aditya Birla Nuvo Ltd., 

and others, [2012] 5 SCJ 413). 

The Court further has to be satisfied that non-interference by the Court would result in 

irreparable injury to the party seeking relief and that there is no other remedy available to party 

except one to grant injunction and he needs protection from the consequences of apparent injury 

to be caused. Irreparable injury however does not mean that there must be no physical possibility 

of repairing the injury, but means only that injury must be material one, namely one that cannot 

be adequately compensated by way of damages. 

To quote the words of Alderson, B. in The Attorney-General Vs. Hallett [153 ER 1316 : (1857) 

16 M. & W. 569]: “I take the meaning of irreparable injury to be that which, if not prevented by 

injunction, cannot be afterwards compensated by any decree which the Court can pronounce in 

the result of the cause.” 

What is balance of convenience? The Court while granting or refusing to grant injunction 

should exercise sound judicial discretion to find the amount of substantial mischief or injury is 

likely to be caused to the parties. It is only after a careful comparison between the convenience 

of two sides that the Court should arrive at a conclusion whether to grant or refuse the interim 

relief to protect the rights of the party which may be accepted at the trial of the suit but the 



answers in the matters arising subsequent to the suit need not be considered while granting a 

refusal to grant an interim relief. 

Ex: There are two documents which indicated that there was prima facie case to be investigated. 

Unless the sale certificate is set aside or declared to be a nullity, the same has legal validity and 

force. It cannot be said that no right could be derived from such certificate. Secondly, when the 

contesting respondents were in possession as evidenced by the record of rights, it cannot be said 

that such possession is by a trespasser. The claim of the contesting respondents is in their own 

right. Consequently injunction is refused (see Anand Prasad Agarwalla Vs. Tarkeshwar Prasad, 

[2001] AIR (SC) 2367) 

9. If final relief cannot be granted in favour of a party, normally no question would arise to grant 

an interim relief in favour of that party so far as the possession and enjoyment of property is 

concerned. 

10. The delay in approaching the Court is of course a good ground for refusal of interim relief 

but in exceptional circumstances the Court may grant relief even at a belated stage provided the 

Court is satisfied that the applicant has not been negligent in pursuing the case. 

11. Irreparable injury is generally substantial and cannot be remedied with damages. Balance of 

convenience necessarily brings in the concept of irreparable injury. The very 1
st
 principle on 

which temporary injunction may be granted is that the Court will not grant it to restrain an 

actionable wrong for which damages might be proper remedy. When having regard to the facts 

of circumstances of the case, the appended damages or injury cannot be adequately compensated 

by money. Such injury which cannot be adequately remedied by damages the remedy by 



damages would be inadequate if the compensation ultimately payable to the applicant in case of 

success in the suit would not place him in the position in which he was before. And injuries that 

to be irreparable where there exists no standard of assessing the pecuniary damages. Thus, an 

injury is irreparable that the damages are estimable only by conjecture, and not by any accurate 

standard.  

Ex: A prima facie case had been made out as to the agreement for sale, to go to trial and if the 

nature and character of the suit properties were allowed to be altered during the pendency of the 

suit by construction of multi-storied building, the very purpose for which the appellant had filed 

the suit for specific performance would be rendered nugatory and could not be compensated in 

terms of money if no such interim order is passed. The entire object of the suit filed by the 

appellant Trust will be rendered meaningless and the purpose for which the suit had been filed 

would be completely defeated. [See Gujarat Bottling Co. Ltd. & Ors. Vs. Coca Cola Co. & Ors. 

(1995) 5 SCC 544 at 574]. 

Incidentally, the House of Lords prior to the decision in 1.American Cyanamid Co. Vs. Ethican 

Ltd., 2. J.T. Stratford & Sons Ltd. Vs. Lindley in no uncertain terms laid down that the plaintiff 

had to show a strong prima facie case that his rights has been infringed and thereafter the 

plaintiff was required to show that the damages would not be an adequate remedy in the event of 

there being a success of the plaintiff at the trial and that the balance of convenience favored the 

grant. This requirement, however, in the matter of grant of an injunction so far as the English 

Courts are concerned, stands slightly diluted by reason of the decision in American Cyanamid’s 

case (supra) which records that in the event of there being a serious issue to decide, the grant 



would be available to a plaintiff on however, compliance with the other fundamentals as noticed 

below. A strong prima facie case, therefore, stands substituted by a serious issue to be decided. 

Lord Diplock in Cyanamid’s case laid down the following guiding principles for the grant of 

interlocutory injunction: 

(1) “The plaintiff must first satisfy the Court that there is a serious issue to decide and that if the 

defendants were not restrained and the plaintiff won the action, damages at common law would 

be inadequate compensation for the plaintiff’s loss. 

(2) The Court, once satisfied of these matters will then consider whether the balance of 

convenience lies in favour of granting injunction or not i.e., whether justice would be best served 

by an order of injunction. 

(3) The Court does not and cannot judge the merits of the parties’s respective cases and that any 

decision of justice will be taken in a state of uncertainty about the parties’ rights.” 

It would seem to follow therefore, that what should be borne in mind, in addition to what has 

been phrased in Lord Diplock’s speech, is that if there is uncertainty, the Court should be doubly 

reluctant to issue an injunction, the effect of which is to settle the parties’ rights once for all. 

On a clear analysis of the speech of Lord Diplock, it appears that if damages, recoverable at 

common law, would be an adequate remedy and the defendant would be in a financial position to 

pay the same, no interlocutory injunction should normally be granted, howsoever strong the 

plaintiff’s claim appear to be at that stage. Lord Diplock went on to observe further that in the 

event of there being any doubt, as to the adequacy of the respective remedies and damages 



available to either party or both, then and in that event, the question of balance of convenience 

arises and the same will vary from case to case (Colgate Palmolive India Ltd.,. Vs. Hindustan 

Lever Ltd., 1999 (7) Supreme 240). 

Probability test: It was held in Hindustan Petroleum Corporation Ltd., Vs. Sriman Narayanan, 

AIR 2002 SC 2598 the need for protection in granting interlocutory injunction has to be weighed 

against the corresponding need of the defendant to be protected against injury resulting from his 

having been prevented from excising his own legal rights for which he could not be adequately 

compensated and the Court must weigh one need against another and determine where the 

“balance of convenience” lies. 

Conduct of the party also is a relevant factor: The granting of temporary injunction being it is 

discretionary relief, the conduct of the parties also always has to been considered an important 

relevant factor in deciding whether temporary injunction is to be granted or not in the 

circumstances of a particular case. The conduct may relate to fraud, misrepresentation, 

suppression of material facts, etc., Acquiescence or delay also may be fatal in certain 

circumstances. 

Injunction cannot be granted as a matter of course: Though it is not possible to lay down a 

rigid rule regarding the exercise of discretion by the Court while granting temporary injunctions, 

since the plaintiff by the interim injunction undoubtedly seeks to interfere with the rights of the 

opponent before the plaintiff’s right is finally established, the injunction is not granted as a 

matter of course.(N.W. Rly Administration Vs. N.W.Rly Union Lahore, AIR 1933 Lah. 2003). 



What are to be considered while granting Permanent injunction: The relief of injunction is 

an equitable and discretionary remedy. So the maxim that he who seeks equity must do equity 

applicable to a case in which equitable remedy is prayed for. Moreover, the plaintiff asking for 

such a relief should be able to show that he has come to Court with clean hands, added to this 

that title should not be investigated in a suit for permanent injunction only, but title can be 

incidentally investigated for the purpose of determining whether the plaintiff was in possession 

of the suit land as on the date of institution of the suit or not ( S.Rama Rathnamma Vs. 

G.Lavanyavathi, [1998] 2 ALD 518). 

Section 38 of the Specific Relief Act 1963 deals with the grant of perpetual injunction. 

According to sub-section (3) of Section 38 of the Act, a perpetual injunction may be granted to 

the plaintiff when the defendant invades or threatens to invade the plaintiff’s right to or 

enjoyment of property where the invasion is such that compensation in money would not afford 

adequate relief and where the injunction is necessary to prevent a multiplicity of judicial 

proceedings.  

It is well settled that in a suit for injunction, the primary question to be considered is one of 

possession. Of course, the question of title also may be gone into incidentally. It is also well 

settled that a person in possession, though without title, can resist interference from another who 

has no better title than himself and get injunction( See M. K. Setty Vs. M. V. Lakshminarayana 

Rao).  

In Fakirbhai Vs. Naganlal, a Division Bench of the Bombay High Court held that: it is not 

necessary for the person claiming injunction to prove his title to the suit land. It would suffice if 



he proves that he was in lawful possession of the same and his possession was invaded or 

threatened to be invaded by a person who had no title whatsoever. 

In Swaminatha Vs. Narayanaswami , it is held that where the allegations of the plaintiff are that 

he is in lawful possession of the properties and that his possession is threatened to be interfered 

with by the defendants, he is entitled to sue for a mere injunction without adding prayer for a 

declaration of his rights.  

It can, therefore, be stated as a matter of law, that a suit for bare injunction without a prayer for 

declaration of title is maintainable(Chepana Peda Appalaswamy Vs. Chepana Appalanaidu, 

[1996] 2 ALT 389). 

It is needless to say that a person in actual possession of the property can maintain the action for 

injunction against the whole world except the true owner, especially on the strength of 

possessory title( the said view was expressed by the Apex Court in Prataprai N. Kothari Vs. John 

Braganza). 

Question of title may be incidentally gone into: The fact that the question of title also may 

have to be incidentally gone into in deciding whether an injunction can be granted or not as such 

possession is lawful or not. But there is no justification for holding that such a suit is for 

declaration of title and injunction. There can also be no objection to the maintainability of a suit 

for an injunction. Where it was found that the defendant was in a possession and the plaintiff was 

not in possession, a suit for permanent injunction was held to be not maintainable (see Abdul 

Nabi Vs. Bhajan Sahib, AIR 1944 Mad. 221). 



Whether the findings of interim injunction will have any bearing on the suit: The findings in 

Interlocutory application do not conclude or purport to conclude rights but areintended to keep 

the matters in Status Quo pending further orders. Although the plaintiffs have to show that they 

have a strong prima facie case in support of the right to assert and secondly that it is just and 

convenient that pending determination of such right, the property in toto should be maintained in 

Status Quo (Halsbury”s Laws of England volume 17 Para 482). 

So, while dealing with temporary injunctions the Court does not decide the rights of the parties 

finally as it cannot base its findings on the evidence which will be adduced later on but only 

basing on the pleadings, affidavits and documents the matter will be decided till disposal of the 

suit. 

But the findings on various questions like right, title or interest in the suit land would be merely 

incidental or ancillary for the purpose of assessing the prayer for temporary injunction and not 

for anything else and the said findings shall not be of any avail or effective for any other 

purpose. 

When mandatory injunction at the interlocutory stage can be granted: It is settled law that 

before granting mandatory injunction at the Interlocutory stage the Court had to feel a high 

degree of assurance that the petitioner shall win his case that is why Interim mandatory 

injunction has to be granted with due care and caution and in very rare cases (Purshottam 

Vishandas Raheja Vs. Shrichand Vishandas Raheja, 2011 (3) Supreme 698). 

The relief of interlocutory mandatory injunctions are thus granted generally to preserve or restore 

the status quo of the last non-contested status which preceded the pending controversy until the 



final hearing when full relief may be granted or to compel the undoing of those acts that have 

been illegally done or the restoration of that which was wrongfully taken from the party 

complaining. But since the granting of such an injunction to a party who fails or would fail to 

establish his right at the trial may cause great injustice or irreparable harm to the party against 

whom it was granted or alternatively not granting of it to a party who succeeds or would succeed 

may equally cause great injustice or irreparable harm, Courts have evolved certain guidelines. 

Generally stated these guidelines are: 

(1) The plaintiff has a strong case for trial i.e., it shall be of a higher standard than a prima facie 

case that is normally required for a prohibitory injunction. (2) It is necessary to prevent 

irreparable or serious injury which normally cannot be compensated in terms of money. (3) The 

balance of convenience is in favour of the one seeking such relief. (Films Rover International 

Ltd., Vs. Cannon Film Sales Ltd., 2 [(1986) 3 All ER 87]. 

In Kishore Kumar Khaitan and another Vs. Praveen Kumar Singh [4 (2006) 3 SCC 312], this 

Court once again reiterated the principles with respect to the interim mandatory injunction in 

paragraph 6 in the following words: “An interim mandatory injunction is not a remedy that is 

easily granted. It is an order that is passed only in circumstances which are clear and the prima 

facie materials clearly justify a finding that the status quo has been altered by one of the parties 

to the litigation and the interests of justice demanded that the status quo ante be restored by way 

of an interim mandatory injunction”( see Purshottam Vishandas Raheja Vs. Shrichand Vishandas 

Raheja,2011 (3) Supreme 698). 

When status quo can be granted and cannot be granted: Whenever a Court makes an order 

directing the preservation of status quo, it should by the same order state in unequivocal terms 



what the status quo is or otherwise the Court will be failing to do its duty (Albert Vs. Lalita, AIR 

1989 Mad. 73). 

In regard to matters relating to possession when two parties claim that each of them is in 

possession, there is no question whatsoever of merely directing status quo to be maintained. In 

matters relating to disputes regarding possession it is the duty of the Court to decide one way or 

the other as to which part is prima facie in possession of the property. The Court cannot escape 

its duty of merely saying that status quo is to be maintained(Chirapareddi Veeramma Vs. 

Mahaboob Subhani1991] 1 ALT 366). 

Whether injunction can be granted in favour of trespasser: The Apex Court in a decision 

reported in Krishna Ram Mahale Vs. Shobha Venkat Rao held that where a person is in settled 

possession of the suit property, even on the assumption that he had no right to remain on the 

property, he cannot be dispossessed by the owner of the property except by recourse to law. 

Apex Court also held in Munshi Ram Vs. Delhi Administration, the Apex Court held that no one 

including the true owner has a right to dispossess the trespasser by force if the trespasser is in 

settled possession of the land and in such a case unless he is evicted in due course of law, he is 

entitled to defend his possession even against the rightful owner. 

Apex Court also held in Ramrattan v. State of U.P. "a true owner has every right to dispossess or 

throw out a trespasser, while the trespasser is in the act or process of trespassing and has not 

accomplished his possession, but this right is not available to the true owner if the trespasser has 

been successful in accomplishing his possession to the knowledge of the true owner. In such 



circumstances the law requires that the true owner should dispossess the trespasser by taking 

recourses to the remedies available under the law. 

In a decision reported in Osmania university, Hyderabad v. Dr. V. Rajeshwar Rao and others 

observed as follows: "the trespassers are not entitled to injunction against the true owner. Merely 

because a true owner cannot evict a trespasser forcibly, it does not follow that a trespasser can 

obtain injunction as of right against the true owner. The remedy of permanent or temporary 

injunction is basically an equitable relief and plaintiff must come to Court with clean hands. The 

plaintiff cannot therefore normally be permitted to seek the aid of the Court to protect his 

unlawful possession for seeking injunction against the true owner". 

In a decision reported in K. Ankaiah v. Tirumala Tirupathi Devasthanams, it was held that 

“person not having any legal right over disputed property, even if he is in possession of the 

disputed property, when such a person is not lawfully entitled to continue in possession of the 

disputed property and any person whose possession is to be treated as illegal or unlawful 

possession, will not be entitled to seek the relief of injunction against the true owner." 

General Protection under Section 52 of Transfer of Property Act: Even though no relief is 

granted in favour of the plaintiff there is a general protection under Section 52. The principles 

specified in Section 52 of the T.P. Act are in accordance with equity, good conscience or justice 

because they rest upon an equitable and just foundation that it will be impossible to bring an 

action or suit to a successful termination if alienations are permitted to prevail. A transferee 

pendente lite is bound by the decree just as much as he was a party to the suit. The principle of 

lis pendens embodied in Section 52 of the T.P. Act being a principle of public policy, no 

question of good faith or bonafide arises. The principle underlying Section 52 is that a litigating 



party is exempted from taking notice of a title acquired during the pendency of the litigation. The 

mere pendency of a suit does not prevent one of the parties from dealing with the property 

constituting the subject matter of the suit. The section only postulates a condition that the 

alienation will in no manner affect the rights of the other party under any decree which may be 

passed in the suit unless the property was alienated with the permission of the Court (Colgate 

Palmolive India Ltd., Vs. Hindustan Lever Ltd., 1999 (7) Supreme 240). 

When declaration is necessary: In this connection, it may be necessary to refer to Section 34 of 

the Specific relief Act which deals with declaratory decrees. It provides that any person entitled 

to any legal character, or to any right as to any property, may institute a suit against any person 

denying, or interested to deny his title to such character or right and the Court may in its 

discretion make therein a declaration that he is so entitled, and the plaintiff need not in such suit 

ask for any further relief: Provided that no Court shall make any such declaration where the 

plaintiff, being able to seek further relief than a mere declaration of title, omits to do so. 

It is therefore, clear from proviso to Section 34 that a suit for mere declaration is not 

maintainable where the plaintiff being able to seek further relief omits to do so. But the same 

thing cannot be said of a suit for mere injunction which is perfectly maintainable without a 

prayer for declaration of title. 

In Swaminatha Vs. Narayanaswami, it is held that where the allegations of the plaintiff are that 

he is in lawful possession of the properties and that his possession is threatened to be interfered 

with by the defendants, he is entitled to sue for a mere injunction without adding prayer for a 

declaration of his rights. 



It can, therefore, be stated as a matter of law, that a suit for bare injunction without a prayer for 

declaration of title is maintainable (1996] 2 ALT 389/ [1996] 2 ALD 499/ [1996] 1 LS 337, 

Chepana Peda Appalaswamy Vs. Chepana Appalanaidu). 

Conclusion: 

So Order 39 Rule 1 C.P.C deals with temporary injunctions. Whereas section 38 to 42 of specific 

relief act deal with permanent injunctions. But the principles which govern the grant of 

permanent injunctions would govern the grant of temporary injunction also. 

For granting temporary or perpetual injunction the party should comply not only the above said 

provisions but also the equity principle which is sine qua non. At the same time the Court of 

equity should balance the probabilities while granting or refusing to grant the equitable relief. 

III. ATTACHMENT BEFORE JUDGMENT: 

Introduction: 

Attachment is the legal process of seizing property to ensure satisfaction of a Judgment. The 

expression attachment before Judgment we hear almost every day but there are several 

intricacies which we have to understand. Since law is not static it changes to the changing needs 

of the society. That is why Judges and Lawyers are always considered to be students as long as 

they live on the earth. Justice Krishna Iyar is a fine example in this regard. 

Now coming to the topic, any prudent person will entertain the following doubts concerning 

attachment before Judgment they are: 



Most of the litigant public do not understand the spirit of Or.38 R.5 CPC, and they think that 

pronote and property only enough to obtain order of attachment before Judgment, then what 

more is required. Let me examine the provisions and precedents U/O. 38 R.5 to 13 CPC. 

Object of attachment before Judgment: The object of invoking Or. 38 R.5 is to safeguard the 

interest of the plaintiff, if the court is satisfied that ultimately when a decree is going to be 

obtained by the plaintiff he may not be able to realize the fruits of the decree. The main purpose 

of attachment was to coerce a defendant into appearing in court and answering the plaintiff's 

individual of the right to use or it.  

So the object of supplemental proceedings (application for arrest or attachment before Judgment, 

grant of temporary injunctions and appointment of receivers) is to prevent the ends of Justice 

being defeated. The object of order 38 rule 5 CPC in particular, is to prevent any defendant from 

defeating the realization of the decree that may ultimately be passed in favor of the plaintiff, 

either by attempting to dispose of, or remove from the jurisdiction of the court, his movables. 

Attachment before the judgment is a harsh remedy: The power under order 38 rule 5 CPC is 

drastic and extraordinary power. Such power should not be exercised mechanically or merely for 

the asking. It should be used sparingly and strictly in accordance with the Rule. The purpose of 

Order 38 Rule 5 is not to convert an unsecured debt into a secured debt. Any attempt by a 

plaintiff to utilize the provisions of order 38 rule 5 as a leverage for coercing the defendant to 

settle the suit claim should be discouraged. Instances are not wanting where bloated and doubtful 

claims are realized by unscrupulous plaintiffs by obtaining orders of attachment before Judgment 

and forcing the defendants for out of court settlement, under threat of attachment. 



A defendant is not debarred from dealing with his property merely because a suit is filed or about 

to be filed against him. Shifting of business from one premises to another premises or removal of 

machinery to another premises by itself is not a ground for granting attachment before Judgment. 

A plaintiff should show, prima facie, that his claim is bonafide and valid and also satisfy the 

court that the defendant is about to remove or dispose of the whole or part of his property, with 

the intention of obstructing or delaying the execution of any decree that may be passed against 

him, before power is exercised under order 38 rule 5 CPC. Courts should also keep in view the 

principles relating to grant of attachment before Judgment (Prem Raj Mundra Vs. Md.Maneck 

Gazi, AIR (1951) Cal 156, for a clear summary of the principles.) (2008) 1 RCR (Civ) 195 / 

(2008) 1 CivCC 1/(2008) 2 SCC 302/ (2008) 1 CHN (SC) 155, Raman Tech & Process Engg. 

Co. Vs. Solanki Traders.) 

Attachment before the Judgment is considered a very harsh remedy because it substantially 

interferes with the defendants property rights before the final resolution of the over all dispute. 

Not every kind of property owned by the defendant is subject to attachment: The exemption is 

under section 60 CPC. Apart from the fundamental principle that an application U/Order 38 R.5 

can be filed only against a defendant (Land Acquisition Officer (SDC) Soma alia Project Office, 

Rajampet Vs. Y.Vijaya Kumar, 2010 (1) ALT 371). So Or.21 R.46 deals with attachment of 

debt, Sham and other property not in possession of JDV is a different aspect. 

When attachment before judgment can be ordered: The scheme of Order 38 and the use of 

the words 'to obstruct or delay the execution of any decree that may be passed against him' in 

Rule 5 make it clear that before exercising the power under the said Rule, the court should be 

satisfied that there is a reasonable chance of a decree being passed in the suit against the 



defendant. This would mean that the court should be satisfied the plaintiff has a primafacie case. 

If the averments in the plaint and the documents produced in support of it, do not satisfy the 

court about the existence of a primafacie case, the court will not go to the next stage of 

examining whether the interest of the plaintiff should be protected by exercising power under 

order 38 rule 5 CPC. It is well-settled that merely having a just or valid claim or a prima facie 

case, will not entitle the plaintiff to an order of attachment before the Judgment, unless he also 

establishes that the defendant is attempting to remove or dispose of his assets with the intention 

of defeating the decree that may be passed. Equally well settled is the position that even where 

the defendant is removing or disposing his assets, an attachment before Judgment will not be 

issued, if the plaintiff is not able to satisfy that he has a prima facie case. 

Whether attachment can be ordered directly: Where defendant may be called upon to 

furnish security for production of property: where, at any stage of a suit, the Court is 

satisfied, by affidavit or otherwise, that the defendant, with intent to obstruct or delay the 

execution of any decree that may be passed against him, -  

(a) is about to dispose of the whole or any part of his property, or 

(b) is about to remove the whole or any part of his property from the local limits of the 

jurisdiction of the Court, 

The Court may direct the defendant, within a time to be fixed by it, either to furnish security, in 

such sum as may be specified in the order, to produce and place at the disposal of the Court, 

when required, the said property or the value of the same, or such portion thereof as may be 

sufficient to satisfy the decree, or to appear and show cause why he should not furnish security. 



(2) The plaintiff shall, unless the Court otherwise directs, specify the property required to be 

attached and the estimated value thereof. 

(3) The Court may also in the order direct the conditional attachment of the whole or any portion 

of the property so specified. 

(4) If an order of attachment is made without complying with the provisions of sub-rule (1) of 

this rule, such attachment shall be void. 

Conditional attachment can be ordered by Court under Order 38 Rule 5(3) simultaneously with 

notice directing defendant to furnish security or to show cause for not furnishing security subject 

to satisfaction of clauses(a) and (b) of sub-rule(1) of Rule 5 of Order 38 CPC. Mamidala Suresh 

Babu v. Tirumalasetti Krishnamurthy 2006(3) ALT 250. 

Conditional order of attachment before Judgment: The time to be specified by the court to 

furnish security must be reasonable and workable court must examine the issue from the 

practical point of view. Koushik Advertising medią Hyd., V.Poluru Gopala Krishnaiah 2010 (4) 

ALT 90- 2010 (3) ALD 363. 

Whether third party affidavit is mandatory: Under order 38 rule 5 (1) The court must be 

satisfied by affidavit or otherwise. The expression "affidavit or otherwise" was interputed in" 

The perusal of above two referred decisions. The ratio laid down in both the decisions is that, the 

court has to appreciate all the facts and circumstances and to arrive at a right conclusion before 

ordering attachment over the property, there must be some material like third party affidavits or 

the other material to satisfy that the respondent is going to avoid or cause delay for execution of 



the decree. Further the court without giving an opportunity to furnish security, attachment cannot 

be ordered. Considering both the Judgments relied by learned counsel, in this case though the 

petitioner failed to file third party affidavit in support of his contention, but the court can take 

judicial notice that another suit O.S.No.572 of 2007 is also coming up for orders in I.A.No.760 

of 2007 in O.S.No.572 of 2007 filed by E.Venkateswarlu against the present respondent for 

attachment of schedule mentioned property mentioned therein in that petition he filed third party 

affidavit of one Kotrike Viswanatham of Dhone town, wherein the third party affirmed that the 

respondent is going to sell away the property and asked him to purchase the property. Further, he 

affirmed that the respondent is heavily indebted and several suits were also filed against him. 

Therefore, merely on the ground that third party affidavit was not filed in this case. I feel 

dismissing the petition is not justified. It is not denied by the respondent that there are suits filed 

by the creditors against him in several courts. Admittedly another suit O.S.No.572 of 2007 filed 

by other creditors is also coming up along with this petition for orders in a petition filed under 

order 38 rule 5 CPC. 

An order of attachment before Judgment affects the right of the owner of the property to deal 

with the same even before any verdict is available against him as regards the claim of the 

plaintiff. Such an Order is not to be passed merely for the asking or in the routine manner. There 

must be congent, prima facie materials to lead the Court to the conclusion that there have been 

attempts by the defendant to dispose of the property with a view to defeat the decree. Mere 

satisfaction that there has been an attempt to dispose of the property is in itself not sufficient and 

there must be further conclusion, again prima facie, that the attempt to alienate is to delay or 

defeat the decree. For reaching such satisfaction, there has to be before the Court some tangible 

material than the mere statement without giving any particulars and without disclosing the source 



of the information of no third party affidavit as the second affidavit was only of the Clerk of the 

respondent-firm who was under its control as an employee. The affidavits in themselves do not 

disclose as to when an attempt was made to alienate, what type of alienation was intended to be 

made and to whom the alienation was being desired to be made and who gave such information. 

J.Balaji Vs. RC Subramanyam C.R.P.No.4571 of 2008 dt.19-12-2008. 

Property out side the jurisdiction can be attached: Where the property to be attached or 

person sought to be arrested is out side the Jurisdiction of the Court Sec 136 CPC envisages that 

the court may in its discretion ,issue warrant of arrest and make an order of attachment and send 

to the district court within the local limits of whose jurisdiction such person or property resides 

or is situated. Thus it can be seen that there is no bar for attaching a property beyond the 

jurisdiction and arresting a person residing outside the jurisdiction of the Court. (not applicable 

to EPS) Durbhaka Venkatasubramanya Sharma and another Vs. State Bank of India, Banking 

corporation, represented by agent at Allagadda, 1996 (4) ALT 1028. Rajender Sing Vs. Ramdhar 

Singh , AIR 2001 SC 2220 (reiterated). 

Whether the reliefs can be granted i.e., attachment not to alienate: We find that the trial 

court was not correct in passing two sets of order for the same relief; one restraining the 

defendant-appellants from alienating the property and second, attaching the property before the 

delivery of the Judgment. We are, therefore, of the view that the order passed by the trial court, 

directing the defendant-appellants to furnish security, failing which the property shall come 

under attachment, is liable to be set aside. However, we are in agreement with the trial court 

granting injunction in favor of the plaintiff-respondent. (2003) 2 RCR (Civ) 650/(2003) 1 CivCC 



146/(2003) 1 RCR (Civ) 686/(2002) 6 Supreme 24/ (2002) Supp1 JT 464/ (2002) 9 SCC 513. 

V.G.Quenim Vs. Bandekar Brothers Private Ltd., 

Attachment can't defeat the pre-existing rights: It may be noted that as regards the question 

whether the agreement entered into by the Judgment debtor prior to the attachment of property in 

execution of a decree would prevail over the attachment itself, was considered by this court in 

Vannarakkal Kallalathil Sreedharan Vs. Chandramaath Balakrishnan and another 6 and this court 

approved the views expressed in Paparaju Veeraraghavayya Vs. Killaru Kamala Devi7; 

Veerappa Thevar Vs. C.S.Venkatarama Aiyar8; and Angu Pillai Vs. M.S.M.Kasiviswanathan 

Chettiar9 followed by Rango Ramachandra Kulkarni Vs. Gurlingappa Chinnappa Muthal10; 

Yeshvant Shankar Dunakhe Vs. Pyaraji Nurji Tambol11; and Kochuponchi Varughese Vs. 

Ouseph Lonan12 and held that the agreement for sale creates an obligation attached to the 

ownership of property and since the attaching creditor is entitled to attach only the right, title and 

interest of the judgment debtor, the attachment cannot be free from the obligations incurred 

under the contract for sale. (2001) 3 CivCC 186/ 2001) 0 AIR (SCW) 2118/ (2001) 4 Supreme 

170/ (2001) Supp1 JT 95/ (2001) 4 Scale 170/ (2001) 6 SCC 213/ (2001) 0 AIR (SC) 2220/ 

(2001) 3 BBCJ (SC) 21, Rajender Singh Vs. Ramdhar Singh. 

Effects of alienation after attachments: Attachment before Judgment shall not affect the rights, 

existing prior to the attachment, of persons not parties to the suit, nor bar any person holding a 

decree against the defendant from applying for the sale of the property under attachment in 

execution of such decree. This provision also makes it clear that attachment before Judgment 

shall not affect the rights, existing prior to the attachment, of persons not parties to the suit. 



Effects of alienation after attachments: Section 64 Civil Procedure Code prohibits private 

alienation of property after attachment and reads as under: Where an attachment has been made, 

any private transfer or delivery of the property attached or of any interest therein and any 

payment to the Judgment debtor of any debt, dividend or other monies contrary to such 

attachment, shall be void as against all claims enforceable under the attachment. (1990) 2 Scale 

970 4 JT 391/ (1990) Supp2 SCR 594/ (1991) 1 SCC 715, Hamda Ammal Vs. Avadiappapathar. 

CONCLUSION: It is not out of place to mention that under order 38 rule 11-A reads that: 

Provisions applicable to attachment: 

01. The provisions of this Code applicable to an attachment made in execution of a decree shall, 

so far as may be, apply to an attachment made before Judgment which continues after the 

judgment by virtue of the provisions of Rule 11. 

02. An attachment made before Judgment in a suit which is dismissed for default shall not 

become revived merely by reason of the fact that the order for the dismissal of the suit for default 

has been set aside and the suit has been restored. 

Alienation order of attachment before Judgment doesn't confer status of secured creditor. 

So I hope these intricacies would certainly guide us while dealing with attachment before the 

Judgment. 

So it clear that if the court is satisfied that any of the conditions mentioned in sub-clauses (a) and 

(b) of Rule 5 exists, it shall direct the defendant within the time to be fixed by it either to furnish 

security as specified in the order of the Court or to appear and show cause why he should not 



furnish such security. The court while making such an order may also direct conditional 

attachment of the whole or any portion of the property so specified in the order. Where the 

defendant fails to show cause why he should not furnish security or fails to furnish the required 

security within the time fixed by the Court, the Court may order attachment of that property. 

It is implied from sub-rule (3) of Rule 5 of Order XXXVIII of the code and sub-rule (1) of Rule 

6 thereof that in case of failure of the defendant to comply with the two conditions referred to 

above, the conditional attachment, if any made will mature into an absolute attachment pending 

the suit and in case, no such conditional attachment was made, the Court, on the expiry of the 

period stipulated in the notice issued under the conditions stipulated in sub-rule (1) of Rule 5, the 

court shall withdraw the attachment. 

The Power of the Court to order attachment before Judgment is attracted only when plaintiff 

pleads and prima facie proves two conditions precedent. These are: that the defendant is about to 

dispose of whole or any part of his property and defendant is about to remove the property from 

local limits of Jurisdiction of the Court. 

IV. APPOINTMENT OF COMMISSIONERS: 

Section 75: Power of Court to issue commissions: Subject to such conditions and limitations as 

may be prescribed, the Court may issue a commission: 

1. To examine a witness; 

2. To make a local investigation; 

3. To examine or adjust accounts; 



4. To make a partition; 

5. To hold scientific, technical or expert investigation; 

6. To conduct sale of property which is subject to speedy and natural decay and which is in the 

custody of the Court pending the determination of the suit; or 

7. To perform any ministerial act. 

Section 76 CPC says about Commission to another Court 

Section 77 CPC says about Letter of Request 

Section 78 CPC says about Commissions issued by foreign Courts 

Rule 134 CRP: Form of Application for commission: Every application for the issue of a 

commission shall state grounds thereof and shall be supported by an affidavit setting forth the 

length of time that the execution of the commission is likely to occupy, the details regarding the 

locality where the commission is to be executed and its distance from the Court, the estimated 

expenses of the commission, and the remuneration, if any, of the proposed Commissioner: and in 

the case of commission for local investigation or to examine accounts, mesne profits etc., the 

specific points on which the enquiry is desired. 

Rule 135 – Commission's fee: (1) If the application for the issue of a commission is granted, the 

Court shall, after consulting the parties or their advocates, fix the amount of Commissioner's fees 

and expenses and direct payments thereof into Court: and the commission shall not be issued 

unless the sum fixed by the Court is paid into Court within the prescribed period. 



Provided that the Court may, from time to time, on the application of any party or the 

Commissioner, direct that any further sum be brought into Court by any party. 

(2) Process fees shall be collected for serving orders of appointment of Receivers and 

Commissioners as per item II of Schedule of process fees. 

Rule 136 – Return of Commission: Every order for the issue of a commission shall specify the 

date or several dates within which the return of the Commissioner and the objections of the 

parties thereto shall respectively be filed in Court; and the suit or matter shall be adjourned to a 

fixed day. 

Rule 140 – Report of Commissioner: The Commissioner shall make his report in the manner 

prescribed by Form No.37 and shall annex there to a statement of the proceedings he had before 

him together with lists of the witnesses examined and exhibits marked by him. If he is 

empowered to state his opinion on the matter referred to him, he shall append to his report 

schedules setting out the several contested items allowed or disallowed by him, and stating 

shortly his reasons for so doing, as in the said form. 

High Court Circular instruction regarding appointment of Commissioners: ROC No.694/SO/77 

dt.15-07-1977 stating that “advocates commanding good practice are to be included in the 

panels” 

Circular instructions of High Court of A.P. relating to procedure to be followed in appointment 

of Commissioners: ROC No.405/SO/2007 dt.23-04-2007 Circular No.6/2007 stated that “Junior 

Lawyers who are appointed as Commissioners and Receivers are not showing interest in 

executing the warrants and filing the reports in time.” 



1. Commission for examination of a witness: (Order 18 Rule 4 CPC): An order for the issue of 

a commission for the examination of a witness may be made by Court either of its own motion or 

on the application, supported by affidavit or otherwise, of any party to the suit or of the witness 

to be examined. 

The Commissioner may record such remarks as he thinks material respecting the demeanour of 

any witness while under examination under sub-rule (4) of Rule 4 of Order 18. 

Time for submitting Report by Commissioner: As per Rule sub-rule (5) of Rule 4 of Order 18, 

the Commissioner shall submit report to the Court within sixty days from the date of issue of the 

commission unless the Court for reasons to be recorded in writing extends the time. Though 60 

days is the outer time limit for submitting report by the Commissioner, there is likelihood of 

considerable delay in the conclusion of proceedings before the Commissioner. Consequently, the 

object of introducing the procedure to record the cross-examination by commissioners to save 

time of Court and to speed up the trial process will be defeated. 

In each and every case witness can't be examined on Commission: It was held that If Courts' 

participation in cross-examinations is also avoided, quality of adjudication is bound to receive a 

dent. Cross-examination is an important stage where credibility of witness is put to test. True 

purport of evidence can be appreciated, when witness is examined in Court in the presence of 

Judge. 

It was felt that the trial Court ought not to have appointed Commissioner for recording of 

evidence of such hale and healthy witness, particularly, when relevance and admissibility of 

several documents is involved (T.Srinivasa Rao Vs. T.Venkata Rangaiah 2006 (5) ALD 823.) 



2. Commissions for local inspection (Order 26 Rule 9 CPC): In any suit in which the Court 

deems a local investigation to be requisite or proper for the purpose of elucidating any matter in 

dispute, or of ascertaining the market-value of any property, or the amount of any mesne profits 

or damages or annual net profits, the Court may issue a commission to such person as it thinks fit 

directing him to make such investigation and to report thereon to the Court. 

Report and depositions to be evidence in suit: The report of the Commissioner and the 

evidence taken by him (but not the evidence without the report) shall be evidence in the suit and 

shall form part of the record; irrespective of the fact whether the Commissioner is examined as a 

witness or not and the same is marked or not; but the Court or, with the permission of the Court, 

any of the parties to the suit may examine the Commissioner personally in Open Court touching 

any of the matters referred to him or mentioned in his report, or as to his report or as to manner 

in which he has made the investigation. 

Commissioner may be examined in person: Where the Court is for any reason dissatisfied with 

the proceedings of the Commissioner, it may direct such further inquiry to be made as it shall 

think fit. 

The scope of Order 26 Rule 9 CPC is to ascertain the matter in dispute, market value of any 

property, mesne profit or damages etc., But issuing of commission for investigating the fact that 

which of the party is in possession of the property is beyond the scope of Order 26 Rule 9 CPC. 

This question has to be decided by Court after adducing the evidence by the parties. The Court 

has to record findings in this regard and the aforesaid job of Court cannot be shifted to the 

Commissioner. It is to be pointed out that a report of an Advocate Commissioner cannot form 



sole basis of a Judgment. Further, the object of Order 26 Rule 9 CPC is not to assist a litigant to 

collect the evidence where a party can produce evidence itself. 

To find out who is in possession, commissioner cannot be appointed: In Parepally Satyanarayana 

Vs. Vutukuri Meeneder Goud 2008 (1) ALD 461 it was held that a Commissioner cannot be 

appointed to find out as to who is in occupation of the property. But he can be appointed to make 

local investigation to ascertain the facts or other material which are found in the property and to 

make a report in regard to that matter to the Court. 

Commissioner cannot express his opinion: A Commissioner appointed for the purpose of 

conducting local inspection and note physical features of the suit property cannot express any 

opinion of his own. 

A second Commissioner for the same purpose – When may be appointed: The Report of the 

First Commissioner is on the record. The petitioner applied for another Commissioner on the 

ground that the sketch earlier made was suspended by the High Court in the writ petition. It is 

held in Koduru Seshareddy Vs. Gottigundala Venkata Ramireddy and others 2006 (1) ALD 372 

that before appointment of a second Advocate-Commissioner, the Court should record its 

dissatisfaction about the report submitted by the first Commissioner, the object being to avoid 

conflicting reports before the Court. 

It has categorically ruled in Padam Sen and another Vs. The state of UP AIR 1961 SC 218 that it 

is not the business of the Court to collect evidence in favor of one party. 

Except where the purpose of appointing a Commissioner is to note the physical features existing 

as on that day, appointment of Commissioner is to be undertaken only after hearing both the 



parties. The report submitted by an exparte Commissioner represents the version of one party 

only and therefore no evidenctiary value can be attached to an exparte report. 

CONCLUSION: The appointment of Commissioner for local inspection is guided by 

circumstances in every case and they have to be appreciated by Court independently. From an 

appraisal of law and procedure laid down in the above paragraphs it is emerged that appointment 

of a Commissioner for local visits and to investigate the physical features, is generally an 

indispensible process in the civil litigation. The affidavit supporting the application shall clearly 

indicate what the purpose of seeking the appointment of Commissioner is. The relief part of the 

petition shall also disclose the said purpose invariably. The warrant issued by Court to the 

Commissioner shall contain the particulars of the work entrusted to him so that he will not 

exceed the scope of warrant. The parties shall also supply work-memo to the Commissioner 

enabling him to answer the questions raised by the parties according to the case put forth by him. 

Once a Commissioner is appointed, it is not significant at whose instance he was appointed; soon 

after his appointment, he will be the shadow of the judicial Court and his duties are judicial 

functions and therefore, he has to answer all the questions which are given to him in the work 

memo, which are within the scope of the warrant entrusted to him. 

3. Commission to examine or adjust accounts (Order 26 rule 11): In any suit in which an 

examination or adjustment of the accounts is necessary, the Court may issue a commission to 

such person as it thinks fit directing him to make such examination or adjustment. 

Court to give commissioner necessary instructions: (1) The Court shall furnish the 

Commissioner with such part of the proceedings and such instructions as appear necessary and 

the instructions shall distinctly specify whether the Commissioner is merely to transmit the 



proceedings which he may hold on the inquiry, or also to report his own opinion on the point 

referred for his examination. 

Object of Rule 11 of Order 26: Rule 11 of Order 26 of CPC authorizes the Court in any suit, in 

which an examination or adjustment of accounts is necessary, to issue a commission to such 

person as it may think fit, directing him to make such examination or adjustment of accounts. 

Sub-rule 2 of Rule 12 of order 26 CPC lays down that the report of the commissioner and the 

evidence taken by him shall form part of the record of the suit and the Commissioner may be 

examined in the suit as a witness by either party or by the Court, in respect of any matter referred 

to him and mentioned in his report. Rule 16 of order 26 CPC provides that any commissioner 

appointed under that order, may examine the parties and any witness whom they or any of them 

may produce and any other person whom the commissioner may think proper to call upon to 

given evidence in the matter and call for and examine documents and other person whom the 

Commissioner may think proper to examine documents subject as may be given in the order of 

appointment. Under rule 16 of order 26 CPC the Commissioner was empowered to examine 

witnesses, which the parties might have produced before him in connection with taking of 

accounts and he was also empowered to examine the documents including the account books, 

which might have been produced by the parties before him. The Commissioner was thereafter 

required to submit his report to the Court, after taking into consideration the documents produced 

before him by the parties and the deposition of the witnesses examined by the parties before him. 

No doubt under sub-rule (2) of Rule 12 of Order 26 CPC, the evidence received and recorded by 

the Commissioner, as also the report submitted by him, shall form part of the record of the suit 

and shall be evidence in the suit. But there is no provision in any of the rules contained in Order 



26 CPC nor there any other provision in the CPC, debarring the parties from raising objections 

before the Court, after the receipt of the Commissioner's report. 

4. Commission to make partition of immovable property (Order 26 Rule 13): Where a 

preliminary decree for partition has been passed, the Court may, in any case not provided for by 

section 54, issue a commission to such person as it thinks fit to make the partition or separation 

according to the rights as declared in such decree. 

Procedure of Commissioner (Order 26 Rule 14): (1) The Commissioner shall, after such 

inquiry as may be necessary, divide the property into as many shares as may be directly by order 

under which the commission was issued, and shall allot such shares to the parties, and may, if 

authorized thereto by the said order, award sums to be paid for the purpose of equalizing the 

value of the shares. 

(2) The Commissioner shall not then prepare and sign a report or the Commission (where the 

commission was issued to more than one person and they cannot agree) shall prepare and sign 

separate reports appointing the share of each party and distinguishing each share (if so directed 

by the said order) by metes and bounds. Such report or reports shall be annexed to the 

commission and transmitted to Court; and the Court, after hearing any objections which the 

parties may make to the report or reports, shall confirm, vary or set aside the same. 

(3) Where the Court confirms or varies the report or reports it shall pass a decree in accordance 

with the same as confirmed or varied; but where the Court sets aside the report or reports it shall 

either issue a new commission or make such other order as it shall think fit. 



Further, the report submitted by a Commissioner is not going to be the final word on the subject. 

At the most, he can recommend that the property can be divided and that the shares can be 

allotted in a particular manner. He can also make suggestions for working out equities in 

separation of shares. It is always open to the parties concerned, to put forward their objections or 

make suggestions at variance with what is indicated in the report of the Commissioner. At the 

end it is for the Court to pass the final decree taking into account the report of the Commissioner 

and the objections of the parties. 

Commissioner's Report in final decree proceedings – value and purpose: Appointment of a 

Commissioner under order 26 rule 13 read with rule 18 (2) of Order 20 CPC is a step in the 

direction of providing assistance to the Court in passing the final decree. The basic obligation to 

divide the properties and allot them to the shares in accordance with the preliminary decree rests 

with the Court. Since the process may involve inspection of properties, assessment of their value 

etc., commissioners are appointed to undertake such a work, on behalf of the Court. Rule 18 (2) 

of Order 20 mandates that where the Court cannot partition or separate the properties 

straightaway, based upon a preliminary decree, and it finds that further enquiry is needed, it shall 

pass a final decree and issue further directions in the matter. In other words, in case where the 

Court can find it convenient to: 

Declare the share of the parties, 

Ascertain the properties, available for partition, 

Divide them into shares, and 

Allot them to the respective sharers, 



It can at once proceed to dispose of the partition suit through a single decree. However, if a 

further exercise is to be undertaken in the matter of division of the properties into parts, and 

allotment of the shares, a preliminary decree has to be passed covering the first two aspects, 

referred to above and relegating the other two to a later stage culminating in a final decree. Rule 

18 (2) does not indicate the nature of steps to be taken in final decree proceedings. But order 26 

rules 13 and 14 provide for issuance of commissions, to divide the properties into requisite parts 

and the allotment of shares to the parties. As regards the commissions issued for partition, it must 

be recognized, that in the ultimate analysis the commissioner discharges the function of the 

Court itself. It is only as a matter of convenience, that the work is entrusted to him. Obviously, 

by treating as Officer of Court, the Legislature did not intend to subject him to be examined as 

witness. 

5. Commission for scientific investigation (Or.26 R.10-A CPC): (1) Where any question 

arising in a suit involves any scientific investigation which cannot, in the opinion of the Court, be 

conveniently conducted before the Court, the Court may, if it thinks it necessary or expedient in 

the interests of justice so to do, issue a commission to such person as it thinks fit, directing him 

to inquire into such question and report thereon to the Court. 

The provisions of Rule 10 of the Order shall, as far as may be, apply in relation to a 

commissioner appointed under this rule as they apply in relation to a Commissioner appointed 

under rule 9. 

Thus, a specific power is conferred on the Court under order 26 Rule 10A of the Civil procedure 

code to conduct scientific investigation for the purpose of deciding the case. In order to conduct 



such specific investigation, the Court has also got a power to appoint a Commissioner as 

indicated under rule 10(2) of CPC. 

However order 26 rule 10-A of CPC specifically clothes the Civil Court with a power to do 

scientific investigation which includes the power to send the document to an expert calling for a 

report. 

The Court while exercising the powers for the purpose of any Commission or sending for expert 

opinion, the same can as well be exercised even in respect of the document which is not in 

custody of its own. (Pidikiti Sasikala Vs. Kothamasu Lakshmi Mohan Rao @ Mohan Rao 2009 

(6) ALD 519. 

If the expert to whom a disputed signature on the promissory note is sent sought a 

contemporaneous signature which is not freely available, the party is at liberty to request the 

Court to send the signature to any other expert. (Chenga Chinna Reddaiah Vs. Shaik Khalander 

2009 (2) ALD 510. 

Blood grouping to determine paternity: In this regard the Supreme Court evolved the principles 

in Goutam Kundu Vs. State of WB and another AIR 1993 SC 2295: 

1. the Courts in India cannot order blood test as matter of course; 

2. Wherever applications are made for such prayers in order to have roving inquiry, the prayer 

for blood test cannot be entertained. 

3. There must be a strong primafacie case in that the husband must establish non-access in order 

to dispel the presumption arising under section 112 of Evidence Act. 



4. The Court must carefully examine as to what would be the consequence of ordering the blood 

test; whether it will have the effect of branding a child as a bastard and the mother as an unchaste 

woman. 

5. No one can be compelled to give sample of blood for analysis. 

Conditions for application under order 26 Rule 10-A: The case study would disclose that in 

every application under order 26 rule 10-A the following conditions and limitations can be 

evolved: 

The question arising in the suit shall involve a scientific investigation; 

Which cannot in the opinion of the Court, be conveniently conducted before the Court; 

the Court must be of the opinion that it is necessary or expedient in the interests of justice to 

issue a commission to a technically qualified person who can conduct the scientific investigation, 

and, 

Such person shall be directed to inquire into such question involving any scientific investigation, 

and 

Such person shall submit a report thereon. 

It is thus clear that for the purpose of scientific, technical or expert investigation a technically 

qualified person can be appointed as Commissioner under this Rule and that too, only if the 

Court is satisfied that it is necessary or expedient in the interests of justice to issue a commission 

to such a person. This in short is the scheme of the Rule. 



6. Commission for the sale of movable property (Order 26 rule 10C): (1) Where in any suit, 

it becomes necessary to sell any movable property which is in the custody of the Court pending 

the determination of the suit and which cannot be conveniently preserved, the Court may, if, for 

reasons to be recorded, it is of opinion that it is necessary or expedient in the interests of justice 

so to do, issue a commission to such person as it thinks fit, directing him to conduct such sale 

and report thereon to the Court. 

The provisions of Rule 10 this order shall apply in relation to a Commissioner appointed under 

this rule as they apply in relation to a Commissioner appointed under rule 9. 

Every such sale shall be held, as far as may be, in accordance with the procedure prescribed for 

the sale of movable property in execution of a decree. 

General Object of the opinion: Generally commissioner will be appointed by Civil Courts in 

the case of property attached or subject-matter of the suit is perishable in nature, or will get 

damaged if left deposited in the Court or in the custody of the officer or other person appointed 

by the Court for that purpose, in exercise of powers conferred on the Court by order 39 rules 6, 7 

and 8; or during execution of a decree, where movable property had to be sold. 

7. Commission for performance of a ministerial act (Order 26 Rule 10-B): (1) Where any 

question arising in a suit involves the performance of any ministerial act which cannot, in the 

opinion of the Court, be conveniently performed before the Court, the Court may, if, for reasons 

to be recorded, it is of opinion that it is necessary or expedient in the interests of justice so to do, 

issue a commission to such person as it thinks fit, directing him to perform that ministerial act 

and report thereon to the Court. 



Ex: Conducting elections etc., 

(2) The provisions of Rule 10 this order shall apply in relation to a Commissioner appointed 

under this rule as they apply in relation to a Commissioner appointed under rule 9. 

V. APPOINTMENT OF RECEIVERS: Or.40 Rule 1 – Appointment of Receivers: (1) 

Where it appears to the Court to be just and convenient, the Court may by order- 

(a) Appoint a Receiver of any property, whether before or after decree; 

(b) Remove any person from the possession or custody of the property; 

(c) Commit the same to the possession, custody or management of the Receiver; and 

(d) Confer upon the Receiver all such powers, as to bringing and defending suits and for the 

realization, management, protection, preservation and improvement of the property, the 

collection of the rents and profits thereof, the application and disposal of such rents and profits, 

and the execution of documents as the owner himself has, or such those powers as the Court 

thinks fit. 

(2.) Nothing in this rule shall authorize the Court to remove from the possession or custody of 

property any person whom any party to the suit has not a present right so to remove. 

Who is a Receiver: A receiver is an action is an impartial person appointed by the Court to 

collect and receive, pending the proceedings, the rents, issues and profits of land or personal 

estate, which it does not seem reasonable to the Court that either party should collect or receive, 

or for enabling the same to be distributed among the persons entitled. 



The famous “five principles” theory for appointing Receiver: In Krishnaswamy Chetty case 

(supra) P.N.Ramaswami,J. has enumbered the five requirements embodied in the words 'just and 

convenient' in Order 40 Rule 1 to be fulfilled by the facts of the case. These five requirements 

are: 

I. The appointment of a receiver pending a suit is a matter resting in the discretion of the Court. 

II. The Court should not appoint a receiver except upon proof by the plaintiff that primafacie he 

has a very excellent chance of succeeding in the suit. 

III. Not only must the plaintiff show a case of adverse and conflicting claims to property, but, he 

must show some emergency or danger or loss demanding immediate action and of his own right 

he must be reasonable clear and free from doubt. The element of danger is an important 

consideration. 

IV. An order appointing a receiver will not be made where it has the effect of depriving a 

defendant of 'de facto' possession since that might cause irreparable wrong. It would be different 

where the property is shown to be 'in medio', that is to say, in the enjoyment of no one, and 

V. The Court, on the application made for the appointment of a receiver, looks to the conduct of 

the party who makes the application and will usually refuse to interfere unless his conduct has 

been free from blame. 

The above principles are followed with approval by Hon'ble A.P. High Court in several 

Judgments, for e.g., K.Mangamma Vs. K.Brahmareddy 1989 (1) LS 30. 



How to exercise the discretion of Court to appoint a Receiver: The appointment of a receiver 

is recognized as one of the harshest remedies which the law provides for the enforcement of 

rights and is permissible only in extreme cases and in circumstances where the interest of the 

person seeking the appointment of a receiver is exposed to manifest peril. Therefore, this 

exceedingly delicate and responsible duty has to be discharged by the Court with utmost caution 

and only when the five requirements embodied in the words 'just and convenient' in order 40, 

rule 1 CPC are fulfilled by the facts of the case under consideration. The appointment of a 

receiver is made to preserve the property pending litigation to decide the rights of the parties or 

to prevent the scramble among those entitled. 

Appointment of a receiver pending suit is a matter which is within the discretionary jurisdiction 

of the Court. Ordinarily the Court would not appoint a receiver save and except on a primafacie 

finding that the plaintiff has an excellent chance of success in the suit. It is also for the plaintiff 

not only to show a case of adverse and conflict claims of property but also emergency, danger or 

loss demanding immediate action. Element of danger is an important consideration. Ordinarily, a 

receiver would not be appointed unless a case has been made out which may deprive the 

defendant of a defacto possession. For the said purpose, conduct of the parties would also be 

relevant. Parmanand Patel (died) by Lrs. and anthoer Vs. Sudha A. Chougle and others, 2009 (4) 

ALD 7 (SC). 

Appointing Receiver in partition suits is in exceptional case: Before the properties are kept at 

the disposal of a Receiver, a definite finding must be recorded by the Court to the effect that the 

properties are subjected to wastage or misuse by the person, who was in management of the 

properties, at the relevant point of time. 



Some guidelines given by Hon'ble High Court: From an analysis of Order 40 Rule 1 of the 

Code of Civil Procedure in the light of the case law in relation to partition suits, the following 

propositions are deducted by the Division Bench of A.P.High Court. Chelikam Rajamma Vs. 

Padilete Venkataswamyreddy, 1993 (2) ALT 154: 

1. The appointment of receiver cannot be resorted to lightly without considering the entire facts 

and circumstances. 

2. The party seeking the appointment of receiver must make out a case that he or she was not 

only kept out of possession of the properties unauthorizedly, but the party in possession is 

indulging in acts of waste leading to the inference of incompetence. 

3. If, primafacie, the plaintiff has excellent chance of succeeding in the suit, there being no denial 

with regard to his or her share in the plaint schedule properties, the conduct of the opposite party 

in keeping the plaintiff out of possession will be relevant consideration for directing the opposite 

party to deposit a sum of money approximately representing the value of the yield pertaining to 

the share of the plaintiff pending disposal of the suit. Even in such circumstances, a receiver 

should not be appointed to oust the possession of the opposite party from the joint family 

properties. The protection of the properties and safeguarding of the rights of the parties shall be 

the twin objectives impelling the appointment of receiver. 

Legal provisions from the Provincial Insolvency Act, 1920: Section 20: Appointment of 

interim receiver. The Court when making an order admitting the petition may, and where the 

debtor is the petitioner ordinarily shall, appoint an interim receiver of the property of the debtor 

or of any part thereof, and may direct him to take immediate possession thereof or any part 



thereof, and the interim receiver shall thereupon have such of the powers conferrable on a 

receiver appointed under the Code of Civil Procedure, 1908 (5 of 1908), as the Court may direct. 

Section 56 – Appointment of receiver: The Court may, at the time of the order of adjudication, 

or at any time afterwards, appoint a receiver for the property of the insolvent, and such property 

shall thereupon vest in such receiver. 

Section 57 – Power to appoint Official Receiver: (1) The State Government may appoint such 

persons as it thinks fit (to be called “Official Receivers”) to be receivers under this Act within 

such local limits as it may prescribe 

(2) Where any Official Receiver has been so appointed for the local limits of the jurisdiction of 

any Court having jurisdiction under this Act, he shall be the receiver for the purpose of every 

order appointing a receiver or an interim receiver issued by any such Court, unless the Court for 

special reasons otherwise directs. 

 

 

 

 

 

 

 

 

 

 



A FOCUS ON GRANTING OF POLICE AID 

A just weight and balance are the Lord's; All the weights in the bag are His 
work. -Holy Bible 

 

(I) INTRODUCTION: This article especially deals with granting of Police aid pending Civil 

litigation as several intricacies are involved in this area rather than post litigation. Police aid 

means to provide assistance, support or relief by Police. It shall be kept in mind that the scale 

with which the Courts measure the interim Injunction application is not the same with which the 

Courts measure the Police aid petition. Because the scope, objective and proof for granting both 

the reliefs is different. Super added to this, the relief of Police aid may sometimes lead to far 

reaching consequences. That is why this article assumes much importance. 

 

(II) PROVISIONS DEALING WITH POLICE AID: Now the law is settled that a party, who 

obtained temporary injunction orders, and is complaining of violation of such orders, may file 

not only an execution petition under order XXI Rule 32 CPC or an application under order 

XXXIX rule 2-A CPC seeking attachment and/or arrest of the violator for Contempt of Court, 

but also an application seeking Police protection under section 151 CPC from the Civil 

Court.(Bijiga Papa Rao and others Vs. Jonnalagadda Srinivasa Rao, CRPNo 2919 of 2014 

dt7.11.2014). 

So, in order to do Justice between the parties or to prevent the abuse of process of the court, the 

civil courts have ample jurisdiction to give directions to the police authorities to render aid to the 

aggrieved parties with regard to the implementation of the Orders of Court or the exercise of the 

rights created under orders of court. That the police authorities owe a legal duty to the public to 



enforce the law is clear from a decision of the Court of Appeal, reported in R. v. Metropolitan 

Police Commr. (1968) 1 All ER 763, where Lord Debning, M. R. observed at page 769 as 

follows: hold it to be the duty of the Commissioner of Police, as it is of every chief constable to 

enforce the law of the land but in all these things he is not the servant of anyone, save of the law 

itself. The responsibility for law enforcement lies on him. He is answerable to the law and to the 

law alone". 

 

(III) WHAT ARE THE CIRCUMSTANCES FOR GRANTING OF POLICE AID: The 

relief of Police protection may be granted in a situation where an application is filed by the 

person obtaining ad-interim injunction alleging that there is a threat of breach, disobedience or 

violation of order of injunction, subject to proof. when a petition is filed seeking police 

protection, such order cannot be passed in a routine manner and a high degree of proof is 

necessary.” 

It is also relevant to refer the Division Bench decision reported in 1992 TLNJ 120 (cited supra), 

wherein after considering the relevant provisions relating to grant of injunction and Section 151 

C.P.C. the Bench has concluded that, "In view of the above position of law, it has to be held that 

in appropriate cases, directions under Section 151 of the Code can be issued by the Civil Courts 

to the police authorities to render aid to the aggrieved parties for the due and proper 

implementation of the order of temporary injunction or a decree for permanent injunction 

granted by the Civil Court." Finally, Their Lordships have concluded that, "In appropriate cases, 

the Civil Court has the power and is indeed under a duty, to issue suitable directions to police 
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officials, as servants of law, to extend their aid and assistance in the execution of decrees and 

orders of the Civil Courts or implementing an order of injunction passed by it." 

 

(IV) AN ORDER FOR POLICE AID CAN'T BE PASSED IN A ROUTINE MANNER: 

Police aid should not be granted for mere asking as ordering police protection has got serious 

consequences, impinging on the rights of the parties. If an application is filed by the person 

obtaining ad interim injunction alleging that there is a threat of breach, disobedience or violation 

of the order of injunction, subject to proof, the Court has power to order police protection 

imposing necessary conditions not to interfere with the life and liberty, and rights of the opposite 

party. And high degree of proof should be the standard of proof required in the case of threat of 

disobedience of injunction or alleged breach, disobedience or violation of an order of injunction. 

The Court has to be satisfied, prima facie, that there is an imminent threat of violation of interim 

order, if police does not intervene and that there is no other way of ensuring effective 

compliance. If however an alternative could be found such as, deploying an Officer of the Court 

to oversee the implementation of the order, the Court can avoid granting order for police aid. so 

it can be granted only in exceptional circumstances warranting such an exercise of power by the 

court. 

 

(V) POLICE AID CAN'T BE GRANTED SIMULTANEOUSLY WITH AN ORDER OF 

INJUNCTION: Police aid cannot be granted simultaneously with an order of injunction. Only if 

the court is satisfied that the order of injunction passed by it is not obeyed by the other party and 

the party, who has secured the order, is not in a position to enjoy the benefits of the order 



because of the conduct of the other party and police interference is absolutely necessary, the 

court can grant an order of Police aid. 

 

(VI) NOTICE TO OPPOSITE PARTY BEFORE GRANTING POLICE AID: Whenever 

applications for the Police aid are filed, the Courts must, in the first place, invariably issue a 

notice to the opposite party and pass appropriate order only after hearing such party. 

For example: it was held," As this procedure has not been followed by the lower Court, the 

impugned order cannot be sustained"(buyyana sriramulu vs golla venkata ratnam,crp no 1555 of 

2009, dt 4.10.2012, Andhra Pradesh High Court)  

 

(VII) A BLANKET ORDER CAN NOT BE PASSED: In cases where the Courts order police 

protection/police aid in the execution of decrees and orders of the Civil Courts or in 

implementing an Order of Injunction passed by it, the Court is to record reasons as to how and 

why the case is the appropriate case to order police aid and for what purpose the police aid is 

ordered, otherwise there is danger of dispossessing the rightful party. 

 

(VIII) NO AUTHORITY IN THE STATE, REVENUE OR POLICE, CAN IGNORE THE 

FINDING OF THE CIVIL COURT: It is settled law that no authority in the State, Revenue or 

Police, can ignore the finding of the Civil Court or refuse to take steps to see that the order of the 

Civil Court is implemented and the party, in whose favour there is an order of the Civil Court 

should get all help to maintain the law and order and the other party cannot be allowed to 



contravene the injunction order and create law and order problem. (Satyanarayana Tiwari v. 

SHO, PS, Santoshnagar AIR 1982 AP 394 (DB). 

 

(IX) CONCLUSION: In all cases of contempt the plea should be proved applying the very high 

standard of proof and not mere affidavits or self-serving statements of the party seeking the 

intervention of the Court. ( Chottu Ram v. Urvashi Gulati: (2001) 7 SCC 530 and Anil Ratan 

Sarkar v. Hirak Ghosh: (2002) 4 SCC 21). 

In appropriate cases, the Civil Court has the power and is indeed under a duty, to issue suitable 

directions to police officials, as servants of law, to extend their aid and assistance in the 

execution of decrees and orders of the Civil Courts or implementing an order of injunction 

passed by it. An order of temporary injunction has to be obeyed by the parties to it and when the 

plaintiff complains that the defendant is committing breach of the said order and seeks police 

protection, the Court is under an obligation to accord such protection. Unless this is done, the 

rule of law will not prevail and Judicial Orders would not be effectively implemented. Granting 

of such Orders would uphold the dignity and effectiveness of the Judiciary. 

BY 

Sri.Dr.T.SRINIVASA RAO, MA., LLM., PGDIPRM., PhD., (GOLD MEDAL) 
SPECIAL JUDGE 

FOR TRIAL OF SCHEDULED OFFENCES INVESTIGATED BY NATIONAL INVESTIGATION AGENCY-

CUM-V ADDITIONAL METROPOLITAN & SESSIONS JUDGE-CUM-V ADDITIONAL DISTRICT & 

SESSIONS JUDGE, RANGAREDDY DISTRICT AT N.T.R.NAGAR, LB NAGAR, HYDERABAD, 

TELANGANA STATE. 
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WHEN POLICE AID CAN BE GRANTED....? 

A just weight and balance are the Lord's; All the weights in the bag are His work. -Holy Bible 

(I) INTRODUCTION:--- 

(II) PROVISIONS DEALING WITH POLICE AID: Bijiga Papa Rao and others Vs. 

Jonnalagadda Srinivasa Rao wherein it was held that “So a party, who obtained temporary 

injunction orders, and is complaining of violation of such orders, may file not only an execution 

petition under order XXI Rule 32 CPC or an application under order XXXIX rule 2-A CPC 

seeking attachment and/or arrest of the violator for Contempt of Court, but also an application 

seeking Police protection under section 151 CPC from the Civil Court. 

In view of these clear observations of their Lordships with regard to the scope and ambit of the 

inherent powers of the court under Section 151, Civil P. C. we are clearly of the opinion that in 

order to do justice between the parties or to prevent the abuse of process of the court, the civil 

courts have ample jurisdiction to give directions to the police authorities to render aid to the 

aggrieved parties with regard to the implementation of the Orders of Court or the exercise of the 

rights created under orders of court. That the police authorities owe a legal duty to the public to 

enforce the law is clear from a decision of the Court of Appeal, reported in R. v. Metropolitan 

Police Commr. (1968) 1 All ER 763, where Lord Debning, M. R. observed at page 769 as 

follows: hold it to be the duty of the Commissioner of Police, as it is of every chief constable to 

enforce the law of the land but in all these things he is not the servant of anyone, save of the law 

itself. The responsibility for law enforcement lies on him. He is answerable to the law and to the 

law alone". 

https://indiankanoon.org/doc/1671917/
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(III) WHAT ARE THE CIRCUMSTANCES FOR GRANTING POLICE AID: The relief of 

Police protection may be granted in a situation where an application is filed by the person 

obtaining ad-interim injunction alleging that there is a threat of breach, disobedience or violation 

of order of injunction, subject to proof. I also agree with the view of the Division Bench that 

when a petition is filed seeking police protection, such order cannot be passed in a routine 

manner and a high degree of proof is necessary.” 

It is also relevant to refer the Division Bench decision of this Court reported in 1992 TLNJ 120 

(cited supra), wherein after considering the relevant provisions relating to grant of injunction and 

Section 151 C.P.C. the Bench has concluded that, "In view of the above position of law, it has to 

be held that in appropriate cases, directions under Section 151 of the Code can be issued by the 

Civil Courts to the police authorities to render aid to the aggrieved parties for the due and proper 

implementation of the order of temporary injunction or a decree for permanent injunction 

granted by the Civil Court." Finally, Their Lordships have concluded that, "In appropriate cases, 

the Civil Court has the power and is indeed under a duty, to issue suitable directions to police 

officials, as servants of law, to extend their aid and assistance in the execution of decrees and 

orders of the Civil Courts or implementing an order of injunction passed by it." 

(IV) AN ORDER FOR POLICE AID CAN'T BE PASSED IN A ROUTINE MANNER: If an 

application is filed by the person obtaining ad interim injunction alleging that there is a threat of 

breach, disobedience or violation of the order of injunction, subject to proof, the Court has power 

to order police protection imposing necessary conditions not to interfere with the life and liberty, 

and rights of the opposite party. The standard of proof required in the case of threat of 

disobedience of injunction or alleged breach, disobedience or violation of an order of injunction 

should be very high and it should be in between the standard of beyond reasonable doubt and a 

standard of balance on probabilities 



(V) POLICE AID CAN'T BE GRANTED SIMULTANEOUSLY WITH AN ORDER OF 

INJUNCTION: Police aid cannot be granted simultaneously with an order of injunction. Only if 

the court is satisfied that the order of injunction passed by it is not obeyed by the other party and 

the party, who has secured the order, is not in a position to enjoy the benefits of the order 

because of the conduct of the other party and police interference is absolutely necessary, the 

court can grant an order of Police aid. 

(VI) NOTICE TO OPPOSITE PARTY BEFORE GRANTING POLICE AID: Whenever 

applications for the Police aid are filed, the Courts must, in the first place, invariably issue a 

notice to the opposite party and pass appropriate order only after hearing such party. As this 

procedure has not been followed by the lower Court, the impugned order cannot be sustained. 

(VII) CONCLUSION: Be it noted, as held by Supreme Court in Chottu Ram v. Urvashi Gulati: 

(2001) 7 SCC 530 : 2001 (6) ALT 21.2 and Anil Ratan Sarkar v. Hirak Ghosh: (2002) 4 SCC 21 

: 2002 (4) ALT 5.2 , in all cases of contempt the plea should be proved applying the very high 

standard of proof and not mere affidavits or self-serving statements of the party seeking the 

intervention of the Court. 

In Gampala Anthaiah and others v. Kasarla Venkat Reddy , this Court by relying upon the 

decisions of the Apex Court in Meera Chauhan v. Harsh Bishnoi [(2007) 12 SCC 201] and 

P.R.Muralidharan and others v. Swamy Dharmananda Theertha Padar and others [(2006) 4 SCC 

501] held the views expressed in Polavarapu Nagamani s case (1 supra) to the extent it held 

against maintainability of an application for police protection for violation of the injunction order 

as per incuriam. While holding so, this Court in the said judgment at paragraphs 22 to 25 held as 

under: A Division Bench of this Court in Satyanarayana Tiwari v. SHO, PS, Santoshnagar 

MANU/AP/0145/1982 : AIR 1982 AP 394 (DB), had held that no authority in the State, 

Revenue or Police, can ignore the finding of the Civil Court or refuse to take steps to see that the 
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order of the Civil Court is implemented and the party, in whose favour there is an order of the 

Civil Court should get all help to maintain the law and order and the other party cannot be 

allowed to contravene the injunction order and create law and order problem. 

The grant of police aid is an extreme step and therefore order for grant of police help or police 

assistance cannot be made unless the Court is fully convicted about the existence of grave 

emergency such as apprehension of violence by the persons against whom the order has been 

passed. It is very difficult to give exhaustive list of circumstances in which the Court can 

exercise the said power. However, said power is to be exercised with caution and the said power 

can be exercised only after the Court is fully convinced of existence of grave situation 

warranting exercise of said power. 

In N. Karpagam and others v. P. Deivanaiammal and others: AIR 2003 Mad 219, Justice P. 

Sathasivam, (as His Lordship then was) also held that the Civil Court can give direction to the 

Police authorities to render aid to the aggrieved party with regard to implementation of the 

injunction order passed by the Court. His Lordship held: It is also relevant to refer the Division 

Bench decision of this Court reported in 1992 TLNJ 120 (cited supra), wherein after considering 

the relevant provisions relating to grant of injunction and Section 151 C.P.C. the Bench has 

concluded that, In view of the above position of law, it has to be held that in appropriate cases, 

directions under Section 151 of the Code can be issued by the Civil Courts to the police 

authorities to render aid to the aggrieved parties for the due and proper implementation of the 

order of temporary injunction or a decree for permanent injunction granted by the Civil Court. 

Finally, Their Lordships have concluded that, In appropriate cases, the Civil Court has the power 

and is indeed under a duty, to issue suitable directions to police officials, as servants of law, to 

extend their aid and assistance in the execution of decrees and orders of the Civil Courts or 

https://indiankanoon.org/doc/1243784/
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implementing an order of injunction passed by it. An order of temporary injunction has to be 

obeyed by the parties to it and when the plaintiff complains that the defendant is committing 

breach of the said order and seeks police protection, the Court is under an obligation to accord 

such protection. Unless this is done, the rule of law will not prevail and judicial orders would not 

be effectively implemented. Granting of such orders would uphold the dignity and effectiveness 

of the judiciary. 

I would however like to point out that the police aid should not be granted for mere asking. The 

Court has to be satisfied, prima facie, that there is an imminent threat of violation of interim 

order, if police does not intervene and that there is no other way of ensuring effective 

compliance. If however an alternative could be found such as, deploying an Officer of the Court 

to oversee the implementation of the order, the Court can avoid granting order for police aid. 

Ordering police protection has got serious consequences, impinging on the rights of the parties. 

In cases where the Lower Courts order police protection/police aid in the execution of decrees 

and orders of the Civil Courts or in implementing an Order of Injunction passed by it, the Court 

is to record reasons as to how and why the case is the appropriate case to order police aid and for 

what purpose the police aid is ordered. 

BY 

Dr.T.SRINIVASA RAO, MA., LLM., PGDIPRM., PhD., (GOLD MEDAL) 
SPECIAL JUDGE FOR TRIAL OF SCHEDULED OFFENCES INVESTIGATED BY NATIONAL 

INVESTIGATION AGENCY-CUM-V ADDITIONAL METROPOLITAN & SESSIONS JUDGE-CUM-V 

ADDITIONAL DISTRICT & SESSIONS JUDGE, RANGA REDDY DISTRICT AT LB NAGAR, HYDERABAD, 

TELANGANA STATE. 

 

 

 

 



TIMELY JUSTICE - ROLE OF JUDGES 

 

Defend the poor and fatherless; Do Justice to the afflicted and needy; Deliver the poor and needy; Free 

them from the hand of the wicked. 

- Holy Bible 

Introduction: 

No doubt, the strength of Judges in our country is very low,  the procedure is cumbersome and the 

cooperation of other stake holders is not encouraging in comparison with other countries, still timely 

Justice is possible for a capable Judge with sound social philosohy and power of technology. 

Five qualities of a Judge: 

A Judge has to be possessed of excellence not only from within but he should also visibly display 

the functional excellence which is necessary to fulfil the constitutional promise of Justice by the Judiciary 

as a whole.  Five qualities are needed in a Judge which are symptomatic of functional excellence.  They 

are: (i) Punctuality (ii) Probity (iii) Promptness; (iv) Patience and (v) courage. 

According to Justice V.R. Krishna Iyer the Judges who do not pronounce Judgment in time 

commit turpitude.  He notes with a sense of sorrow- “It has become these days, for the highest to the 

lowest courts’ Judges, after the arguments are closed, take months and years to pronounce Judgments 

even in interlocutory matters – a sin which cannot be forgiven, a practice which must be forbidden, a 

wrong which calls for censure or worse
1
. 

Art of fast disposal of cases: 

 Judges have a heavy responsibility in the matter of chronic docket arrears.  Nowhere in the world 

except in India does litigation last up to half a century in some instances.  The art of fast disposal of cases 

would seem to have become alien to the Judges, who do not know the strategy of having a brief hearing 
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and delivering the Judgment in a few days.  A leisurely, jocose and even bellicose style, a high-and-

mighty bearing, and slow and endless arguments are hampering the competent performance of the Judges.  

American Judges allow half an hour and no more. 

Qualities of a wise Judge: 

In our ancient text also the qualities of good Judge have been enumerated.  In “Shukraneeti” the 

great jurist Shukra says “The Judges appointed by the king should be well versed in procedure, be wise, 

of good character and temperament, soft in words, impartial to friend or foe, truthful, learned in law, 

active (not lazy), free from anger, greed or desire (for personal gain)
2
.” 

 The Islamic ideals of Judicial conduct also highlights the virtue of good Judge.  Arabic author Ibn 

Abir-Rabi (9
th
 century) in his work Saluk-ul-Malik

3
 Tadbiril-Mamalik has described the qualities of good 

Judge in the following manner. 

 A Judge should be God-fearing, and at the same time should have a dignified demeanor.  He 

should have sound common sense and be conversant with the best of Judicial literature
4
. 

Even according to Shrimad Bhagvad Gita, a Judge is a person bestowed with ‘excellence’
5
. 

Therefore King Solomon prayed the God almighty like this “therefore give to your servant an 

understanding heart to Judge your people, that I may discern between good and evil”. Then God answered 

his prayer and said “I have given you a wise and understanding heart, so that there has not been any one 

like you before you, nor shall any like you arise after you”
6
.  Therefore, King Solomon is known for his 

wise Judgments and peace prevailed all over his Kingdom. 

The Judge is exalted as Lawgiver and Prophet in the Temple of Justice.  He must have the 

Wisdom of Solomon, the moral vision of Isaiah, the analytic power of Socrates, the intellectual creativity 

of Aristotle, the humanity of Lincoln and Gandhi, and the impartiality of the Almighty
7
. 

                                                           
2
    Infra 8 

3
    Infra 8 

4   Justice Ashok Bhushan, Values of Ethics in Dispensation of Justice, AIR 2010 (1), Page No. 3. 

5
    Justice R.C. Lahoti, Canons of Judicial Ethics, National Judicial Academy, Bhopal, 2005, P. 24. 

6
                Holy Bible New King James Version, I Kings 3: 9 &12 

7   K.M. Sharma, The Judicial Universe of Mr. Justice Krishna Iyer, P. 1, Op. Cit. National Orientation Programme For  

 Newly Appointed Civil Judges (Jr. Division), Reading Material, Complied & Edited at National Judicial Academy, Bhopal 

2009  P. 107. 



Acquisition of wisdom by a Judge: 

The acquisition of wisdom needs five steps.  The first is patience, the second is listening, the third 

is understanding, the fourth is pondering and the fifth is practice – all qualities needed in a Judge
8
. 

 He should be courteous to the bar, to the litigant and to the witnesses.  He should allow the parties 

to have their full say; but should tolerate no irrelevance and should not allow himself to be dominated by 

the parties or their counsel or witnesses. 

The Judges should, as far as possible, avoid technicality of law to have upper hand in 

administering Justice and he has to deal with the cases on the basis of experience. 

 For a successful institutional life as Judge, he should have ‘no ambition, no competition and no 

comparison,’ and should ever strive to do his duty to the best of his ability
9
. Competence and diligence 

are prerequisites to the due performance of Judicial office.   

1.  A Judge shall devote the Judge’s professional activity to Judicial duties, which include not only 

the performance of Judicial functions and responsibilities in Court and the making of decisions, but also 

other tasks relevant to the Judicial office or the court’s operations.  

2.  A Judge shall take reasonable steps to maintain and enhance the Judge’s knowledge, skills and 

personal qualities necessary for the proper performance of Judicial duties, taking advantage for this 

purpose of the training and other facilities which should be made available, under Judicial control, to 

Judges.   

3.  A Judge shall keep himself or herself informed about relevant developments of international law, 

including international conventions and other instruments establishing human rights norms. 

4.  A Judge shall perform all Judicial duties, including the delivery of reserved decisions, efficiently, 

fairly and with reasonable promptness.  

5.  A Judge shall maintain order and decorum in all proceedings before the court and be patient, 

dignified and courteous in relation to litigants, jurors, witnesses, lawyers and others with whom the Judge 

deals in an official capacity.  The Judge shall require similar conduct of legal representatives, court staff 

and others subject to the Judge’s influence, direction or control.  
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6.  A Judge shall not engage in conduct incompatible with the diligent discharge of Judicial duties
10

.      

Judges rightly emphasize that quality of Judicial work is as important as quantitative disposal of 

cases.  The problem is, however, that there is no agreed definition of quality and no methodology to 

measure it.  It is very difficult to assess therefore whether quantitative expansion of Judge strength and 

infrastructure will necessarily result in a positive impact on quality
11

. 

Assessment of professional competence of Judges: 

Honesty, integrity, good moral character are regarded as basic requirements to discharge Judicial 

functions.  Similarly for assessing professional competence several criteria may be identified, such as 

knowledge of substantive laws, procedural laws, specialization in any branch of law, sound knowledge of 

fundamental principles of law and jurisprudence.  The candidate must have a keen and analytical mind.  

He should have patience and must not easily lose temper.  He should not be vindictive.  At the same time 

he must know when to stop waste of time.  He should be above narrow considerations, religious, regional, 

linguistic, political etc., as well as experienced in conducting different types of cases.  That’s why Chief 

Justice of India Sri SH. Kapadia said in a reply to a letter of congratulations that the only asset he 

possesses is integrity
12

.   

Continued Judicial Education through Video conferencing or Audio – Video Visuals: 

The requirements of the job of a Judge differ substantially from that of an Advocate.  The Judge 

needs to be able to preside over a court room, make reasoned decisions, write a properly structured 

Judgment and above all listen rather than talk.  It is said that the distinguished Judge, Desmond Ackner 

who subsequently became a Law Lord, on his first appointment to the Bench had written, “remember, you 

are paid to listen.”  It is absolutely essential that a Judge fully understands the rules of procedure and 

evidence – whether criminal or civil.  He must be able to deal with disruptive people and with reluctant 

witnesses in his court room.  He must have an understanding of the different ways and customs of  all 

those who appear in front of him, whatever their race or religion, their gender, their social background, 

state of health etc.  The lack of appropriate knowledge on the part of the Judge in the subject matter of his 

jurisdiction is bound to lead to delay and at times may even lead to a wrong exercise of discretion or a 

wrong decision not warranted by the facts or the law applicable leading to multiplicity of litigation. 
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Examples like this can be multiplied.  If a Judge does not fully understand the rules and the procedure and 

has no comprehension of what is expected of him as a Judicial functionary, delay is bound to occur and 

arrears are bound to increase.  Therefore, for achieving the object of reducing arrears and ensuring speedy 

disposal of cases, continued Judicial education to all the Judicial functionaries at the entry point and also 

in-service through Video Conferencing and Audio - Video Visuals is absolutely essential
13

.  But such 

training shall be separate for Judges manning civil courts and criminal courts on the end of every month. 

If a Judge is not familiar with a subject, there are greater chances of the litigant suffering 

inJustice.  A lawyer can take undue advantage of the Judge's lack of knowledge or experience in the 

subject and his opponent on the other side will find it difficult to persuade the Judge to accept even 

obvious points which, before a Judge with adequate knowledge, would have needed no effort at all
14

.  

Ex: Mr. Lawrence accepted the officer and became a High Court Judge.  A complicated claim in 

regard to insurance came up before him.  He heard it for several days and took months for decision.  

When the lawyers reminded him of the delay, he listed the matter for Judgment and started asking the 

lawyers what the issue was.  When that he was agreeing with the 'adjuster'. The commercial community 

then came together and said they would not want a Judicial system adjudicating commercial cases in 

which the Judge had no experience of commercial law.  This led eventually to the formation of the 

Commercial Division of the High Court in UK more than a hundred years ago.   

No Judge, however brilliant, can boast of knowledge or experience in all the subjects that come 

before him.  However, if he has at least basic approach as to how to deal with such new problems, there 

can be no difficulty. Today Judges appointed to special tribunals, have to handle several important issues 

relating to modern technology or concerning economic interests of India.  There is a view that bureaucrats 

with experience in these subjects are alone are competent to adjudicate and that Judges are not suitable as 

they have no experience in these branches.  Several intellectuals have criticized the observations of the 

Supreme Court when it lamented that Judicial matters were being shifted from Courts to Tribunals and 

that Judges were being, day by day, excluded from Tribunals which are adjudicating various types of new 

civil disputes. 

Promptness in delivery of Judgments is another important aspect of a Judge's conduct. Of course, 

only a few among our Judges are guilty of delayed Judgments.  But today, there are such delays in the 
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trial Courts as well as in the High Courts and Supreme Court some of which are subject of public debate.  

All efforts must be made by this small fraction of Judges to get rid of this blemish
15

. 

 Of late, we are hearing criticism from various quarters that Judicial standards are falling down 

gradually.  We cannot satisfy ourselves by saying that standards are falling down in all walks of life and 

judiciary cannot be an exception.  As our functions are altogether different from those of the others, we 

cannot compare ours with the fallen standards in other walks of life.  The prosperity of the society 

depends upon the functioning of this institution.  Hence, we cannot remain static and we have to make 

consistent efforts in improving our knowledge and skills to cope up with new challenges.   

 Continuing Judicial education is now accepted as an “integral and essential part” of the Judicial 

system of the United States.  Indeed, it is increasingly seen as a basic necessity, made so by pressures of 

workload, the size of courts, the complexity of modern Judicial programming and the invasion of 

technology.  In relation to the development of Judicial education, Catlin has observed: 

 Lawyers don’t become good Judges by the wave of a magic Wand.  Not even the best lawyers.  

To reappear behind the Bench as a skilled jurist is a tricky manoeuvre. Going from Adversary to 

adjudicator means changing one’s attitude, learning and using new skills, and in some cases severing old 

ties.  In many jurisdictions, Judges must learn their new roles by the seat of their pants.   

Recognition of the need for continuing education by the judiciary as a profession comprises three 

principal components, being: New Judge transition – to train and educate new appointees to assume 

office, to facilitate the transition from advocate to adjudicator, and to bridge the gap between inexperience 

and experience. Continuing education – to facilitate the ongoing professional development of Judicial 

officers and to keep them abreast of change and on going development.  The objective behind Judicial 

training is to develop skills, knowledge, work culture and attitude in a Judicial officer with a view to 

improve the quality and quantity of the output.  Training the Judicial officers and Court staff in this 

context gains prime importance
16

. 

Be an activist Judge: 
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Some believe the Judges should be very active in promoting settlements, and others think that any 

participation by the Judge should be avoided. The activist Judge, however, providing deadlines and 

pushing the litigation promote settlement. A Judge in Los Angles expresses this view best. He prods 

attorneys at each stage because, cases do not settle without the pressure of time therefore “Slavish 

adherence to time schedules pays off, it moves cases”.   

Of course to avoid the problem of denying Justice by going too fast, review the requirement of 

Goldberg V. Kelly to see that your hearings  deliver   

Due Process
17

. 

 “Four things belong to a Judge: to hear courteously, to answer wisely, to consider soberly, and to 

decide impartially.” - Socrates. 

Justice is a consumer product and must therefore meet the test of  confidence, reliability and 

dependability like any other product if it to survive market scrutiny. It exists for the citizenry 'at whose 

service only the system of Justice must work'.  Judicial responsibility, accountability and independence 

are in every sense inseparable. They are, and must be, embodied in the institution of the judiciary. 

Cordial Relations With Bar: 

 The Judicial Officers should maintain harmonious relationship with the members of the Bar and 

at the same time they should try to get the work extracted from them by exhibiting pleasant manners.  

Even if you yourself or an advocate loses temper in a case, don’t develop animosity or ill-will against the 

advocate.  By doing so you will develop a tendency of trying to take revenge against him by dismissing 

his cases.  If you resort to such things, the ultimate sufferer will be the party, who engaged him and the 

party suffers for no fault of him.  You should forget and forgive the advocate if he is at fault.  If you are at 

fault don’t feel shy of expressing regrets in the open Court.  This will go a long way in maintaining 

cordial relations with the members of the Bar. 

 Don’t encourage groupism in Bar on caste lines or on some other lines.  You should discharge 

your Judicial functions dispassionately and you should not give scope for any criticism that you are 

favouring a particular advocate or a set of advocates.  That will be possible if you apply uniform 

standards in your conduct on the Bench and in deciding the cases.  By the time the arguments are 
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concluded, the party should known the result of case and that is possible only if you maintain 

transparency in discharging of Judicial functions. 

Cordial Relations with Staff: 

Don’t try to humiliate or insult your subordinates.  Even if he is at fault, try to bring change in his 

attitude by showing affection towards him.  If you feel that he is an incorrigible person even after trying 

to mend him, you can report the matter to the District Judge, so that suitable action will be taken against 

him. 

Maintenance of Note Book: 

Try to note down the case law under several sections of various acts and that will be useful to you 

as a ready reckoner.  You can lay your hand easily on the principle you need as laid down by the superior 

Courts for your guidance. 

English 

 Most of us are not well versed in English language, mainly due to three-language formula that is 

being followed by the State and most of us might have studied in Telugu medium Colleges even in 

Graduation courses.  But the Court language from Junior Civil Judge Court to Supreme Court being 

English, you must make every effort to learn English.  You can purchase a Wren & Martin Grammar 

Book and till you master the construction of sentences go on doing at least one exercise a day. 

 To acquaint with the legal terms you must always go through latest Judgments of the superior 

courts, which are binding on you.  This will also help you in keeping abreast with the latest trend of the 

Judgments of the superior Courts.  Try to read some English paper in the early hours.  This may help you 

in improving your vocabulary in English language and also keeps yourself posted with on going events 

and things around you. 

Retrospection at the End of Every Day: 

After getting down from the Bench and while relaxing at your house just recapitulate what has 

happened from the time you have gone to the Bench and till you got down from the Bench.  If somewhere 

some wrong has occurred, try to correct yourself by expressing regrets from the Bench on the next day.  

By this you will be developing cool and composed temperament, which is highly essential for a Judicial 



Officer and you will not lose your temper.  If you can achieve this, I have no manner of doubt that you 

will turn to be a good Judicial Officer
18

. 

It is not the strength of the Judges but the attitude of the Judges to have such  zeal to work more
19

.  

Therefore every Judge should have one goal to render instant Justice and reduce backlog of cases and 

keep our country in number one position in Timely Justice. Because the Indian Judiciary has earned and 

won international accolades.  

Excellence in a Judge: 

An ‘excellent’ Judge is impartial and fearless.  He is independent of the executive and the 

legislature, but equally important; he should be independent of his own predilections and prejudices.  He 

should be free of ‘isms’.  He is patient and courteous, but realizes that he is a manager of the Court’s time.  

He pays full attention to the arguments advanced before him, but is duty-bound to curb irrelevant or 

frivolous arguments.  He is well versed in the law, but has the humility to learn from the arguments 

advanced by counsel.  He delivers Judgments on time.  He realizes that the respect of the community is 

not to be taken for granted, and is conscious that his conduct inside and outside the court must be 

exemplary.  He practices restraint in what he speaks in court or outside but does plain speaking when 

required.  He maintains dignity in his court room and outside.  His social relationships and personal 

lifestyles are correct and appropriate, conscious as he is that respect has to be earned by ‘deserving and 

then desiring’ and not by forcing or dictating. 

Excellence in performance is ensured by relentless hard work, constant upgradation of 

knowledge, punctuality, courtesy and conscientiousness.  Proper rest, relaxation and recreation help in 

Judicial performance but a hectic social life and other distractions detract from the discharge of Judicial 

duties.  A Judge need not be an ascetic or sanyasi but a certain degree of aloofness has to be observed by 

him to see that impartiality and objectivity are not only maintained but also seemingly observed.  Because 

society expects higher standards of conduct and rectitude from a Judge
20

. 

Ten Golden Principles to be followed by a Judge: 

1.  Have Command over English language and law (man made law and Judge made law). 

2. Be punctual and spare 10:30 A.M. to 5:00 P.M. to Judicial work. 

                                                           
18

    Justice BSA Swamy text lecture on Court Management, 16th, 17th February, 2002 published by Andhra Pradesh Judicial 

Academy in its reference material. 
19

    A discussion in All India Radio in Spot light to night between  Krishna Mahajan Supreme Court, Advocate and  

 Satya  Prakash, Editor Hindustan Times.  
20

   Justice R.C. Lahoti, Canons of Judicial Ethics, NJA Occasional Paper Series No.5, By Justice Published by NJA Bhopal, India, P. 26 



3   Be an activist Judge like King Solomon and command the Court. 

4   Don’t send back any witness without examining him. 

5   Don’t postpone the Judgments / Orders. 

6   Work like a Bull and Live like a Hermit. 

7   Have understanding heart to Judge people 

8   Be away to treble W’s i.e., wine, women and wealth (earned on corruption). 

9   Be God fearing 

10  Be man of truth and courageous.  

Quality & Quantity of Disposal: 

The elements of judiciousness, fairness, equality and compassion cannot be allowed to be 

sacrificed at the altar of expeditious disposal.  The hackneyed saying is that Justice delayed is Justice 

denied.  But Justice has to be imparted.  Justice cannot be hurried to be buried. Judges are to decide cases 

and not just dispose them of
21

. 

Develop competitive spirit among Judges: 

We inherited British Colonial Judicial system which is week meek and tardy. So we should come 

out of the Colonial system to modern court system by developing good professional skills. In spite of our 

poor legal system, we can get over the same by continuing Judicial education and thereby adopt excellent 

Judicial standards and can avoid Judicial errors. Because Judges have to feel responsibility towards 

society since their fundamental duties are: 

1. Protection of Rights. 

2. Excellence of Judicial Decision making. 

3. Establish frame to timely Justice. 
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Every Judge should have legal standard: 

By Judicial excellence we can render speedy Justice and reduce backlog of cases. Our Judicial 

system is not organized in optimal manner, since the cooperation from  other stake holders for timely 

Justice is not encouraging
22

. People think it is their fate, they will not demand change, ultimately, the 

Judges feel responsibility. Because a client wants error free system. Moreover, every failure of every 

system can ultimately attribute to the judiciary. Particularly the subordinate judiciary as 87% of litigation 

is in subordinate courts and 70 to 75% in magistrate courts. 

 So every Judge should have legal standard. A good Judge knew the legal standard more than 

other stake holders, for example in a case under section 376
23

 of IPC a prostitute can say ‘no’. And no 

physical resistance is necessary like wise a Judge should know the normative rule (object of provision) 

and be known as normative Judge (observing consequences of a crime). 

 We always think how do we give best to the system and see Justice should depend upon who is 

the Judge not the lawyer. When we have high level of commitment, we can transform the society. At this 

juncture, the following paragraph from the bible shows what  people are expecting from Judges: 

 “When the ear heard, then it blessed (praised) me, and when the eye saw, then it approved me; 

“because I delivered the poor who cried out, and the fatherless and he who had no helper.  The blessing of 

a perishing man came upon me, and I caused the widow's heart to sing for joy.  I put on righteousness, 

and it clothed me; my Justice was like a robe and a turban.  I was eyes to the blind, and I was feet to the 

lame.  I was a father to the poor, and I searched out the case that I did not know.  I broke the fangs of the 

wicked, and plucked the victim from his teeth.” 

Conclusion: 

So to extract more work, one has to make a brief study of the nature of the litigation pending on 

the file of his court and know the settled position of law relating to that litigation besides the 

fundamentals of law and grip over the facts of each case before recording evidence so that one can control 

the lengthy and unnecessary cross-examination and avoid unnecessary adjournments. 

 When other systems like police and revenue are not acting at the expected levels, more 

responsibility is on the Judges.  So we are the soldiers of our nation, serving for upholding the values of 
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constitution and to fulfill the society’s desire and expectations. So this is the right time to introspect 

ourselves so that we can turn into effective instruments of social revolution and techno - savvy. 

Therefore, a Judge should have excellence in his profession and maintain good relationship with 

bar, staff, and work like a bull and live like a hermit and should command the court but not be 

commanded by anyone and always try to get wisdom and search for truth, then only he can render timely 

and qualitative Justice. 

BY 

Sri.Dr.T.SRINIVASA RAO, MA., LLM., PGDIPRM., PhD., (GOLD MEDAL) 

SPECIAL JUDGE 

FOR TRIAL OF SCHEDULED OFFENCES INVESTIGATED BY NATIONAL INVESTIGATION AGENCY-

CUM-V ADDITIONAL METROPOLITAN & SESSIONS JUDGE-CUM-V ADDITIONAL DISTRICT & 

SESSIONS JUDGE, RANGAREDDY DISTRICT AT N.T.R.NAGAR, LB NAGAR, HYDERABAD, 

TELANGANA STATE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



TIMELY JUSTICE - ROLE OF LAWYERS 

 

INTRODUCTION: Great Lawyer Daniel Webster said “Justice is the greatest concern of man 

on earth”. There is no greater professional calling than to stand as a Lawyer at the bar of Justice 

and breathe life into the constitution, the bill of rights, statutory Law, and common Law by 

defining, asserting and defending the rights of citizens both individual and business. 

 That is why Bible says Joseph of Arimathea,  a respected member of the council(the then 

Lawyer) upon hearing of Jesus' death, this secret disciple of Jesus "asked Pilate that he might take 

away the body of Jesus, and Pilate gave him permission." Joseph immediately purchased a linen 

shroud and proceeded to Golgotha to take the body of Jesus down from the cross. There Joseph 

and Nicodemus took the body and bound it in linen cloths with the spices that Nicodemus had 

bought. The disciples then conveyed the prepared corpse to the place previously bought for 

Joseph's own tomb, a man-made cave hewn from rock in a garden of his house nearby. (This 

paragraph shows the courage and charity of a Lawyer, when no body came forward including 

His disciples at that time).  Thats why Legal profession is called Noble profession. 

DUTY OF LAWYER TO COURT: A Lawyer is a key player in the Justice system with 

obligations not simply to clients, fellow professionals, witnesses and other third parties, but also 

to the Court.They are as follows: 

(1) a general duty to conduct cases efficiently and expeditiously,  

(2) a general duty not to abuse the Court process,  

(3) a general duty of disclosure owed to the Court, 

(4) a general duty not to interfere with the administration, and  

(5) a general duty to  educate clients about the Court processes in the interests of promoting the 

public's confidence in the administration of Justice. 

 The fifth duty requires  to educate clients about the limits of the Law, as well as about the 

professional obligations. one should  share responsibility for ensuring that broader society has a 

knowledge and understanding of the Law and an appreciation of the values advanced by the rule 

of Law. Every Lawyer must make an effort to educate the public about our judicial system and 

the value of Lawyers, Judges, and the many other participants in the system. 

HISTORY OF LEGAL PROFESSION: The institution of trained Lawyers who might be 

engaged by the litigants to appear on their behalf in the Law Courts is of ancient origin in Europe 

https://en.wikipedia.org/wiki/Disciple_(Christianity)
https://en.wikipedia.org/wiki/Calvary
https://en.wikipedia.org/wiki/Nicodemus


as well as in the East.  In England, the profession dates from 1181 when, in the reign of Henry 

11, certain persons of clerical training were appointed attorneys but whose functions were not 

exactly defined.  Some years later, in the reign of Edward I there created the order of Serjeants 

who could appear in Courts to represent litigants.  The order of Serjeants finally came to an end 

in 1875. 

 The institution  of men, learned in the Law, who as private agents, plead for others in the 

Courts is also of ancient origin in India, Mention is made of such Lawyers by Narada, 

Vrihaspati, Katyana, manu and Shukra.  It appears, however, from their writings that before  

persons could plead and argue for another in Court, he had to establish either that he was a 

relative
24

 or the appointed  agent of the party, for instance, Narada says.  “He deserves 

punishment who speaks on behalf of another, without being either the brother, the father, the son, 

or the appointed agent, and so does he who contradicts himself at the trial. 

 The history of the Legal profession has been traced by Mukerjee, J in Regina Guha
25

 at 

page 316 thus : 

 “As regards Hindu Courts, it is clear that the Legal profession existed in the seventh 

century of the Christian era, when Ashya wrote his commentary  on the Institutes of Narda. To 

the same effect are texts of Vrihaspati, Katyayana and Vyasa quoted by Raghunandan in his 

Vyabahara Tatwa.  It is also fairly clear from Buddhist books that the profession of Lawyers 

existed in the first century before the Christian era;  they were know as “sellers of Law” or 

“traders of Law” who “explained and re-explained, argued and re-argued.   There are also 

references  to pleaders  in the Dhammathats or the Laws of Menoo.  Similarly the Sukranitit 

mentions pleaders
26

” 

 Today there are 12 lakhs of Legal practitioners in India and it is said that the India Legal 

System has almost become the largest in the world.  Every year 60,000 to 70.000 Law graduates 

are being produced by 1,000 Law colleges in Country.  Out of this million, about 6 or 7 lakhs are 

in the profession and the others are in services as Law Officers or in various fields or as  

academicians.  There is no protocol for the Legal profession in the society.  Rule of Law governs 
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and controls the democracy.  Rule of Law is a combination of the judiciary and the Legal 

profession and they are dependent upon the  each other.  Judiciary is like  a gun without bullet in 

the absence of an efficient Bar.  A strong Bar and Bench react on each other.  A strong Bench 

corrects the vagaries of the Bar and a strong Bar checks the idiosyncrasies of the judiciary.  

Quality of the Justice largely depends on the ability of the Judges and efficiency of the Judges is 

gained from the Bar. 

LEGAL PROFESSION'S ACCOUNTABILITY TO THE PEOPLE: In Roman Services Pvt 

Ltd. V. Subhash Kapoor
27

, the Apex Court held thus:  “The profession by and large, till date has 

undoubtedly performed its duties and obligations and has never hesitated to shoulder its 

responsibilities in large interests of mankind.  The Lawyers, who have been acknowledged as 

being sober, task-oriented professionally responsible stratum of the population, are further 

obliged to utilize their skills for socio political modernization of the Country.  The Lawyers are a 

force for the perseverance and strengthening of constitutional government as they are guardians 

of the modern Legal system.  After independence the concept of social Justice has become a part 

of our Legal system.  This concept gives meaning and significance   to the demotic ways of life 

and of making the life dynamic.  The concept of welfare State would remain in oblivion unless 

social Justice is dispensed.  Dispensation of social Justice and achieving the goals set forth in the 

Constitution are not possible without the active, concerted and dynamic efforts made by the 

person concerned with the Justice dispensation system. 

 In Mahabir Prasad Singh v.  Jacks Aviation Pvt. Ltd
28

,  It was held that both the Bench 

and the Bar are the two inextricable wings of the judicial forum and mutual respect is the sine 

qua non for the efficient functioning of the solemn work carried on in Courts of Law
29

.                          

 Therefore, the members of the judiciary and the Bar should devote whole heartedly to 

devise proper means of to refurbish the image of the Justice delivery system.  Lawyers should 

always be aware that they are also the officers of the Court as such  they have to protect the 

judiaciary. To applicate the true role of the Bar it is necessary to have a proper perspective of the 

quality of the men needed to constitute the Bar. It is said, honourable men of proven integrity 

and who are able to bare the burden of administration of Justice and well versed in Laws, rules of 

prudence should adorn the Bar.  The training of apprentices at the Bar must conform to the above 
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requirement for the making of an accomplished Lawyer, earlier every new entrant was required 

to undergo some training in the chambers of the senior Lawyer which necessarily would include 

a sense of discipline and unfold the need of the Legal profession. In recent years there is also a 

drift in the attitude of the numbers of the Bar from the true concept of profession to that of 

business of trade.  It is this drift which accounts for recent aberrations in the Legal profession 

and this trend should be corrected
30

.                   

 Now coming to the Justice delivery system, the system of the Lawyer should always 

keeps in view the interests of his client and the importance of his role as an officer of the Court.  

He should not forget that the trial of a case is voyage in the quest of Justice and he should add 

everything at his command to ensure that Justice is rendered in a fair and impartial manner.  He 

should always bear in mind that speedy Justice is a right guaranteed under the Constitution.  The 

right to life or liberty includes the right to speedy trial.  To achieve the same unnecessary delay 

should be avoided.  The Lawyer should always try to avoid seeking unnecessary adjournments.  

In this direction, viz., rendering speedy Justice, many reforms are needed and the Lawyers have a 

duty and an important role to play in ensuring the same.  In the administration of criminal Justice 

the role of defence Lawyer is very important and directly connected   with speedy trial.  Unless 

he co-operates with the trial, the case cannot be disposed of speedily.  There are many duties 

which a Lawyer has to perform from the stage of commencement of the trial.  But prior to that, 

with all his competence and efficiency he must thoroughly prepare  himself for the task of 

conducting the trial and be always alert and precise during all the stages of trial keeping in view 

the dictum that speedy Justice is a noble concept and right given to the citizen which under no 

circumstances should be frustrated.  In the voyage in this direction, role of Lawyers is of great 

importance.  In order to retain this public confidence, the Legal profession must act and be seen 

as acting for the common good.  The Lawyers  have to adopt to the new conditions discarding 

the notion  that they are mere profession.  The image of the Lawyers requires to be boosted but it 

cannot be forgotten that their image depends entirely on the role which they play in solving 
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national and other problems facing the Country
31

.  In this context, it is very pertinent to note the 

statements of Abraham Lincoln and Mahatma Gandhi on the role of Lawyers.  

Abraham Lincoln said, “discourage litigation. Persuade your neighbors to compromise whenever 

you can.  Point out to them that the nominal winner is often a real loser in fees, expenses and 

waste of time.  As a peace – maker, the Lawyer has a superior opportunity of being a good 

person”                                    

Mahatma Gandhi said, “I had learnt the true practice of Law.  I had learnt to find out the better 

side of human nature and to enter men's hearts.  I realized that the true function of a Lawyer was 

to unite parties given as under.  The lesson was so indelibly burnt into me that the large part of 

my time during the twenty years of my practice as a Lawyer was occupied by bringing about 

private compromises of hundreds of cases, I lost nothing, thereby-not even money, certainly
32

 

not my soul”.                 

 It is well recognized the world over that Lawyers have played a critical role in 

championing social, economic and political changes that have characterized the movement  of 

ideas in what has come to be called as modernity. It would be of course be trite knowledge of 

simply list out all the Lawyers who have played significant roles in various movements of 

freedom, thought and political organization all over the world
33

. 

 The long delay in disposal of cases and the huge arrears must be a matter of great concern 

to all including the Lawyers community.  It is true that with the growing population and growing 

awareness and consciousness in the people there is a rise in institution of cases.  But a little heart 

searching will reveal profession's contribution to it.  Delays are often caused by inadequate 

preparation or even non preparation, defective drafting of pleadings, seeking unnecessary and 

avoidable  adjournments, by non-compliance of the procedural formalities regarding timely filing 

of notices, process-fee, copies, documents, etc., by lengthy and repetitive argument, which may 

tire out the Court and waste considerable time, misplaced emphasis, want of  methodical 

systematized, disciplined forensic presentation of facts, Law and arguments in an unclear and 
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confused manner, lacking logic and analysis
34

.  Effort of the Lawyers should be that the public 

time of a Judge may be saved or prevented to be wasted.  They should conduct in such a manner 

that cases may not be listed on the board only for seeking time. 

 The situation at present is that there is, uneven distribution of Legal services and 

monopoly of work with a few Lawyers at the top, the non-availability of competent  Legal  

services to the poor, the inequality in the quality of Legal representation, and consequent 

prospect for denial or miscarriage of Justice, relatively indifference of the bar to matters of 

public interest and social Justice and neglect of the Law reform activities and opposition to 

change in judicial procedures
35

.                                                                                           

CONTINUING LEGAL EDUCATION-A BOOST TO LAWYERS: Today every profession 

is seeking to specialize and acquire new skills and expertise to be above to do its job efficiently.  

The Bar has to realize the importance of specialization and learn, for example the nature and 

scope of forensic science in detection and proof.  Again, information and communication 

technology is changing the way we think, act and do things. Through video-conferencing and 

multi-media application, recording of evidence or examination can be conducted effectively 

without invading the rights of parties to the dispute.  Lawyers should be receptive to change and 

the benefits of technology should be fully utilized.  Continuing education for Lawyers is as much 

necessary as it is for Judges.  Government should assist the Bar Council and Bar Associations to 

enable its members to acquire new knowledge and skills as quickly and efficiently as possible
36

. 

 The Bar Council, the Bar Associations have a duty to maintain the standards necessary 

for the Bar.  The Law Schools have a duty to prepare the students for the profession.  If the Law 

Schools fail and the foundation is weak, it will always be showing up at every stage at the Bar 

and at the stage of recruitment to the subordinate judiciary and even appointment to the higher 

judiciary. 

 Former Chief Justice of Andhra Pradesh Sri A.R.Dawe said at a meeting on “continued 

Legal education for Lawyers vis-à-vis today’s global challenges” that a Lawyer is always a 

student and nobody is perfect in his field.  So, for example to conduct a case in a Consumer 

Court regarding the sweet Rasgulla, you should know how to prepare it and you should remain 
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up to date.  So also, to learn the human anatomy, Norco analysis, DNA etc.  If a Judge is 

learning, why a Lawyer should not learn
37

.  Former Chief Justice of India Sri K.G. Balakrishnan 

said, Legal studies are improved, of course, in National Law School.  In U.S.A., for renewal of 

Enrolment Certificate, the Advocates have to undergo compulsory free training programmes 

during that year.  Otherwise, they cannot get renewal of their Bar Counsel Certificate
38

.  

 D.V.Subba Rao (Former Chairman, Bar Council of India) said “paradigm shift from 

easement Law to environmental Law is necessary”.  Krishna Mohan (Member Bar Council of 

AP) urged the need to amend the Advocates Act, 1961 for continuing Legal education because 

the Advocates studied B.L. prior to 2000 may not know the Information Technology Act, and 

Domestic Violence Act 2005
39

. 

 Sri M. Rajendra Reddy (Former Member Bar Council of India) said professional 

standards are degrading day by day, seniors have to take responsibility and there is need to 

establish National Law Academy or State Law Academy to train the Advocates like A.P. Judicial 

Academy for Judges
40

.   

 So, interactive sessions should be conducted by senior Lawyers who should teach young 

Lawyers various aspects of Lawyering like Court craft ethics, etc.  A pilot project has been 

launched by the British Council which has received a tremendous response from various Bar 

Councils.  Lawyers are taught the art of examination of witnesses, how to prepare and present a 

case. This programme is conducted over the weekends during which period senior Lawyers 

spend their time with youngsters. 

 Unfortunately, in our Country most of the people do not know the Laws of the Land.  

Approximately there are more than 5000 Acts in our Country.  But, most of the people do not 

know atleast some Acts applicable in day to day life.  Because electronic media did not 

recognize this aspect.  Therefore, the final year Law students should be entrusted to the Courts, 

Public Prosecutors, Senior Lawyers to learn practical knowledge and be permitted to conduct 

cases under the Supervision of the above said persons like house surgeons of Medical Profession.  

There must be syllabus on fundamental Law Points like the consequence of offense etc in the 
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School and College syllabus, so that Legal awareness may be improved among the future 

generation of this Country. 

 The final year Law students should be entrusted to the Courts, Public Prosecutors, Senior 

Lawyers to learn practical knowledge and be permitted to conduct cases under the Supervision of 

the above said persons like house surgeons of Medical Profession.   

 There must be syllabus on the basic tenets of the Law of land like the consequences of 

offence etc in the School and College syllabus, so that Legal awareness be improved among the 

future generation of this Country and crime rate be reduced.   

 There should be a separate TV (Television) Channel for Judges, Lawyers, Police, Public 

Prosecutors and litigant public through which Legal education can be imparted.  The news reader 

should read news regarding latest decisions of High Courts and Supreme Court and the activities 

of the concerned departments and its developments relating to the stake-holders  

STANDARDS OF BAR: The reputation of a Bar based on quality is hall-mark of any Legal 

system and on it depends the quality of judiciary.   But the quality and standards of the Bar have 

fallen tremendously and immeasurably and it can be explained that there is sharp general decline 

in quality that one notices today. That is why the Bar Council of India decided to conduct test at 

the all India level for the aspirants of Legal profession for every 6 months
41

.  In fact it is a 

welcoming feature to improve the standards of Bar.  

 It should not be forgotten that Law is the most laborious of all professions and before any 

man can attain any perfection in it or win the confidence of his clients.  He must devote years to 

constant and unremitting study.  A Legal mind should be developed to function logically, 

analytically and vigorously.  One must be willing to work hard many hours a day, must 

subordinate
42

 every thing to service of Law and resist the temptation of “get-rich-quick.”  

   

ALTERNATIVE ARRANGEMENT FOR DEFENCE COUNSEL: The Former Prime 

Minister Dr. Manmohan Singh called for a concerted effort by the Government, the Judiciary and 

the Bar Association to deal with mounting arrears of Court cases and said the role of Lawyers 

could not be confined to Courts or advising clients, but the role extends to being an integral part 
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of the system of Administration of Justice.  And Justice not just in the Legal sense, but Justice-

Social, Economic and Political as set out in the preamble of our magnificent constitution
43

. 

 So, the following measures of solving this problem of delay and reduction of backlog of 

cases  be adopted.  They are: 

4. There should be a responsibility on every Advocate to clear of old and identified cases 

pending with them failing which he shall give explanation to the Bar Council for every six 

months. 

5. Make a suitable amendment to Section 309 Cr.P.C., because the motto of the Courts 

would be that no witness shall be send back without examining him.  

6. Section 35
44

 of the advocates act 1961 should be amended suitably by defining 

professional misconduct and other misconduct, so as to attract certain acts mentioned in this 

chapter covered by sub heading “deception of Court and obstruction of Justice” including the 

aspect of filing meritless cases and to impose costs for producing irrelevant evidence and wasting 

the valuble time of the Court. 

 The Bar Council, the Bar Association should play an effective role for improving the 

quality and for raising the standard of the Bar.  They should be able to equip them mentally and 

morally, ultimately, it would be  up to the Lawyers themselves to carve out the position that 

would
45

 concede  to them.   

ORGANIZE REFRESHER/ORIENTATION COURSE: A Lawyer is an officer of the Court 

and is there to assist the Court in the administration of Justice.  Every Lawyer can not be 

expected to be as learned and wise as the Judge himself and in fact many of them are of a lower 

Calibre, for which they are not responsible and should not be blamed so long as they try to do 

their best.  The Judge need not expect from them more than what they have to offer.  It has been 

sometimes complained that some Judges are like Lambs in the presence of eminent counsel and 

adopt the posture of a Wolf with juniors
46

.  Junior needs guidance and encouragement and should 

be treated with consideration.  It is not fair to over-awe them.   After all they can not be expected 
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to attain maturity within a day.  But a junior on his part, though he can not be expected to be well 

up in Law should come fully prepared with facts and on the basis of the facts should be able to 

explain the Court the grievance of his client. 

NEED OF OVERHAUL OF LEGAL EDUCATION SYSTEM: Many students take the Law 

Course as a time pass study, because it does not guarantee any job like Engineering, Medicine 

etc., So, when there is no demand one cannot expect a quality product. 

 Moreover, the teachings in Law Colleges and the application of Law in practice are 

running parallel.  The newly entrants of Legal fraternity do not know the procedure of Courts.  

That is why our Former Prime Minister, Dr.Manmohan Singh described the correct status of 

Legal education as a “Sea of Institutionalized Mediocrity”  with a few Islands of excellence and 

he stressed the need for “Dramatic” reforms and improvement in its quality.  “We do have a 

small number of Dynamic and out-standing Law Schools, but I am afraid they remain Islands of 

Excellence amidst a Sea of Institutionalized Mediocrity
47

”. 

RESEARCH CENTRE IN EVERY STATE JUDICIAL ACADEMY: There must be a 

research center in every State Judicial Academy. With the objectives to clarify the doubts of 

Judges, Lawyers, Police, Litigant Public and to know the challenges facing the State and 

National Judiciary and un-settled Legal problems and to refer them to the Universities for 

Research and to find out the solution. 

The advent of the National Law Schools with Five years course of study has caused a revolution 

in the field of Legal education and Legal Profession.  Brilliant students are coming out of these 

Law schools and are competent enough to appear and argue before Courts of Law on the first 

day of their entering the profession
48

. 

ROLE OF DEFENCE COUNSEL: We cannot dispense with the role of the defence counsel in 

the Criminal Justice System.  Right from the day of filing the memo of appearance till the date of 

delivery of judgment the learned defence counsel, always seeks to protract the matter to enable 

his client to escape the clutches of Law. It is the duty of the Presiding Officers to curtail the 

cross-examination and delay tactics. 
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DECEPTION OF COURT AND OBSTRUCTION OF JUSTICE - AMERICAN 

EXPERIENCE: There is no recognized rule of Law or ethics which justifies the conduct of 

counsel in any case, civil or criminal, in endeavoring by dishonest means to mislead the Court or 

jury, even if to do so might work to the advantage of his client, and such conduct will constitute 

a ground for suspension or disbarment
49

. A duty rests on the Courts to maintain the integrity of 

the Legal profession by disbarring attorneys who indulge in practices designed to bring the 

Courts or the profession into disrepute, or to perpetuate a fraud on the Courts, or to corrupt and 

defeat the administration of Justice
50

.  An attorney may be suspended or disbarred for perverting, 

or attempting to pervert, a decision of a cause on the merits, by deceiving or misleading the 

Court
51

, by bribing or tampering with witnesses
52

,  or jurors, by stiffing or suppressing 

evidence
53

, by introducing evidence or allowing evidence to be given he knows to be false or 

forged
54

 by knowingly making false or forged affidavits, or having them made, for the purpose 

of deceiving the Court
55

, or by incorporating  misstatements in the pleadings or in the papers in a 

case before the Court. Other acts of misconduct resulting in obstructing or perverting the 

administration of Justice which have been held grounds for disbarment are : Conspiring to obtain 

a divorce on false grounds, inducing litigants to assume a fictitious residence, filing suit, before 

Legal residence necessary there for is fully established; filing suit or taking proceedings in the 

wrong jurisdiction with corrupt motive or fraudulent design to subvert Justice, filing a sham 

answer, or affidavit for the purpose of delay; abetting witness to conceal identify or to 

impersonate another, deliberately and knowingly procuring a false and fraudulent judgment or 

order, submitting a fictitious case, submitting only a partial statement of material facts known to 

him, continuing a suit based on perjured testimony, prosecuting a claim known by him to be 

unjust and without merit; advising a client to forfeit bail, or to disobey an order of Court, 

applying for continuance because of the absence of material witnesses who are actually present; 

citing a case as controlling without informing the Court of unreported decisions known to him 
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which discredited it; filing false or sham pleadings, or worthless appeal bonds; supporting a 

claim by a false and fraudulent appraisement; offering depositions directly contradictory to those 

made in former proceedings by the same deponent; and submitting a proposition to change an 

opinion of a Court for a money consideration
56

 .  

FREQUENT ADJOURNMENTS: Often adjournments are sought by senior advocates on the 

plea that they are busy in other Courts.  This should be rejected as advocates have no business to 

accept too many briefs to which they cannot do Justice. 

 It is the duty of every advocate who accepts a brief in a criminal case to attend the trial 

from day to day, He would be committing a breach of professional duty if he fails to attend
57

.  If 

it is proved against a Legal practitioner that he deliberately, for the purpose of impeding the 

course of Justice, makes a statement to a Court which he knows or believes to be untrue and 

thereby gains an advantage for his client, he is guilty of grossly improper conduct and as such 

renders himself liable to punishment. A Legal practitioner who asks for adjournments on 

different occasions to move the High Court for the transfer of a case and takes no steps at all on 

all these occasions in either himself or by means of his client to move the High Courts and it 

appears that the adjournments were asked for merely to delay the course of Justice with 

deliberate intention renders himself liable to be punished for grossly improper conduct in the 

discharge of his professional duty
58

  It is not the duty of a Legal practitioner blindly to follow 

every instruction his client gives him.  

DELAY CAUSED BY LEGAL PROFESSION: Somehow the unfortunate trend has arisen 

among attorneys to make almost every case a BIG CASE.  There is a tendency to want to present 

the evidence not once, but many times over, and to adduce needlessly cumulative evidence not 

only on the controverted issues but also on those which are all but uncontested.  Advocates tend 

to confuse quantity the Court of evidence with probative quality that is why there is a common 

saying concerning the advocates to win a case i.e., either to confuse are convince.  Nothing lulls 

an attorney to the passage of time like the sound of his or her own voice. Few attorneys can tell 

you what time it is without describing how the clock was made.                                                                                           

 The time-limited format would provide the Lawyers with sufficient incentive to avoid the 

presentations of unnecessary evidence.  If a party were foolish enough to present irrelevant 
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evidence, he would automatically bear the cost because he would be wasting his own precious 

time.  Of course, a rule against the introduction of unduly prejudicial evidence, such a Federal 

Rule of Evidence 403, would still be required
59

 in our Law by amending section 35 of the 

advocates act 1961 and make it punishable.      

 The forensic habits of the Indian Legal Profession also contribute to the escalation of 

time taken, for disposal of Civil and Criminal proceedings, even at the trial level.  As early as 

1925, the Civil Justice Committee
60

, noted that “there is a tendency in India to over-prove 

essential allegations” and there is a further tendency to prove and over prove unessential 

allegations.  The committee  also noted that, : “Even more surprising is the cross-examination” 

which “frequently extends  over a period which is more than six  times as long as is necessary to 

produce useful results
61

.  Similarly arguments often tend to be unduly prolix, large number of 

authorities are cited and the practice of reading out lengthy excerpts from leading decision is 

quite common
62

. 

 It is true out of enthusiasm, advocates, trying to elicit answers during the cross-

examination even for admitted facts since admitted facts need not be proved as contemplated 

Under Section 58
63

 of I.E.A. Like wise when a party or witness files a document it means he 

knows the recitals of the documents and admitting them.  Again opposite counsel need not 

reaffirm the recitals of the said document through the said party or witness which amounts to 

unnecessary cross-examination. For example if a de-facto complainant or a prosecution witness 

files a sale deed, but the recitals or boundaries mentioned in it are favourable to the Accused, 

then the accused need not elicit the recitals or boundaries again.   

MARKING OF DOCUMENTS: It causes a hurdle for speedy trial. In most of the cases 

advocates oppose marking of the documents and seek time to file counters. But the settled 
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position of Law laid down in Bipin Shantilal Panchal Vs. State of Gujarat and another
64

 is to 

mark any document by recording such objection to consider at the stage of final judgment 

(Except a document requires stamp duty). 

 Be that as it may, it is astonished to   learn that some unscrupulous Lawyers are doing 

lengthy cross-examinations and advance lengthy augments for the sake of high fees paid by the 

client (accused). For this reason “in countries like Singapore people have to pay hearing fees if it 

continues for over three days”. It was said by the former CJI Sri, K.G. Balakrishnan on account 

of “National Consultation for Strengthening the Judiciary towards reducing pendency and 

delays” held in Delhi
65

                               

 Justice V.R. Krishna Iyer said in an article “the syndrome of the Judicial arrears” that 

slow and endless arguments are hampering the competent performance of the Judges.  American 

Judges allow half an hour and no more
66

. 

MERITLESS CASE – PROFESSIONAL MISCONDUCT: If it is brought under professional 

misconduct punishable under section 35 of Advocate Act, 1961 most of the unnecessary 

litigation can be curbed. 

 It is an elementary duty of an Advocate to offer, even if unpalatable, correct advice to his 

client and dissuade him from filing a meritless case.  Even if the assessment of the case made by 

an Advocate, eventually turns about to be incorrect, he need not be upset as no one is infallible.  

If members of the Bar conduct themselves keeping the interests of the clients and the Court 

above their own, much of the unproductive litigation can be avoided.  Again by keeping the 

number of adjournments to the barest minimum, the Bar can aid speedy disposal of cases.  

Discharging their duties to the client and the Court diligently by preparing the cases thoroughly 

and presenting them in Court within the shortest possible time without beating around the bush 

and fairly conceding if the other side has a valid point and confining the arguments to points 

which are worth pressing being highly arguable, if not answerable, in the best traditions of the 

Bar, they can help disposal of cases. 

 Justice B.Sudarshan Reddy said “people still repose confidence in the Administration of 

Justice in this Country.  Whenever an attack on the judiciary, is attack on the Legal fraternity as 
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we are inseparable.  He deprecated for the lengthy arguments by the advocates and lengthy 

judgments by the Judges.  Lawyer is the first Judge of the cause/case, so if he says a client “you 

don’t have a case and if every Lawyer says the same then we reduce the pendency and I would 

salute such great Lawyers.  Best mediator is a Lawyer.  So Judges and Lawyers should not 

indulge in playing blame game by throwing responsibility on each other”. 

 Division Bench of Andhra Pradesh High Court comprising former Chief Justice A.R. 

Dawe dismissed a writ petition seeking action against TRS President K. Chandra Sekhara Rao 

for announcing that he would undertake fast unto death as it is merit less case abusing process of 

Courts
67.

 

 A three Judge Bench consisting of Former Chief Justice K.G. Balakrishnan and Justice 

B.S.Chauhan and K.S.Radhakrishnan dismissed the petition filed by Rajamundry Divisional 

Council of LIC Agents Association against the Bill as the jurisdiction of Court could not be 

invoked. 

 The Former Chief Justice of India told the counsel “You are a responsible organization.  

You are abusing the process of the Court.  You are challenging a Bill pending before Parliament.  

How can you challenge a Bill?  You cannot file this type of petition.  Can we ask Parliament not 

to pass the Bill?” When he  said costs would be imposed, the counsel withdrew the petition and it 

was dismissed as withdrawn
68

.  

 So also, the Former Chief Justice of India Sri H.S. Kapadia said on the first day as Chief 

Justice of India that huge costs would be imposed on Litigants filing frivolous public interest 

applications (P.I.L)
69

. 

LENGTHY ARGUMENTS CAUSING DELAY: To save the time of the Court, the counsel 

may be asked to submit written arguments.  Therefore the advocates should be insisted to file 

written arguments. In this regard section 314 (4) be amended suitably
70

. 

RESPONSIBILITY OF ADVOCATES: Lawyers owe a duty to contribute to the orderly, 

proper and expeditious trial of causes in our Country (Saif Ali v. Sydney Mitchell and Co. Ltd
71

,  
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Aggressive and discourteous tactics have to be avoided (Gerrard v. Email Furniture Pvt Ltd
72

; In 

criminal matters, if one's client is on bail, counsel should not delay the disposal of cases
73

. 

 Unfortunately, in our Country, the Law schools are not imparting training on practical 

side because most of our Law teachers are not having practical experience therefore, the  new 

entrants of Legal profession  are not in a position to assist the Courts for speedy Justice and 

reducing pendency, except for representing “ready” or “not ready”.  Therefore this trend should 

be changed by creating awareness among the Law teachers on the practical side, by experienced 

Judges and Lawyers. 

CONCLUSION: 

 Lawyers should also remember that while it is natural on their part to work towards 

winning their case, litigation should not be reduced to mere trade at the cost of basic principle of 

ethics.  This is an obligation that they owe to the society and they must live upto it.  

 A Lawyer is generally indifferent to Justice
74

.  He cares little for jurisprudence.  He 

formulates a principle which suits his client.  Indian Bar as presently organized, militates against 

expeditious handling of cases
75

. Senior Lawyers, in whose hands the work is heavily 

concentrated, contribute to delay and arrears by their non-availability and un-preparedness
76

. 

 Firstly, there must be some reform in the education system.  We need to give high 

priority to merit and to encourage students and fresh Law graduates to actively participate in the 

management of Law.  This can be achieved by encouraging them to actually participate in the 

settlement of disputes through the Lok Adalat or through mediation. 

 Secondly, every Advocate should follow the foot prints of Mahatma Gandhi who said “I 

warned every new client at the out set, that he should not expect me to take up a false case or to 

coach the witnesses”. 
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 Former Chief Justice of India Sri K.G. Balakrishnan said on account of inauguration of 

Judicial Officers’ rest house in Chennai that Advocates should not disturb Court proceedings for 

personal benefits. Consequently we loose working days
77

. 

 The flag of Indian Judiciary is flying high commanding respect in and outside the 

Country. Lawyers are the social engineers so they can mould the society. 

 Most of the litigation can be curbed if meritless cases are not filed by the Lawyers and by 

advising the parties to go for prelitigation even in genuine cases.  Lengthy cross-examination, 

lengthy arguments should be curbed and should have inclination to see no witness is sent back 

without being examined and should not resort to abstaining Courts under any circumstances. 

Ultimately every Lawyer should take the sprit from Mahathama Gandhi and Abraham Lincoln 

while dealing with cases. 
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SPOT LIGHT ON REJECTION OF PLAINT 

Do not withhold good from those to whom it is due, when it is in the 
Power of your hand to do so -Holy Bible 

(I) INTRODUCTION: Rejecting Plaint is an appealable decree and appeal lies under Section 96 

of Code of Procedure. So Under Order 7, Rule 11 CPC, a Plaint can be rejected only in cases 

enumerated in Rule 11 and not otherwise. For example, non-filing of the suit document is not 

one of the grounds on which, a Plaint can be rejected. 

Order VII Rule 11 C.P.C has dealt with various aspects relating to rejection of Plaint and this 

article deals with clause (a) and (d) only as most of the litigation is revolving around these 

clauses only. Clause (a) thereof sets out that a Plaint is liable to be rejected where it does not 

disclose any cause of action, inasmuch as, upon a careful and meaningful reading of the Plaint as 

a whole in a non-formal manner and if the same is found to be manifestly vexatious and 

meritless, in the sense that it failed to disclose a clear right to sue such a Plaint is liable to be 

rejected under Clause (a) of Rule 11 Order VII C.P.C. The rejection in such cases is for want of 

the necessary cause of action accruing the right to sue or it could be for the reason that it was not 

disclosed clearly in the Plaint. Therefore, if a Plaint is rejected once before for want of non-

disclosure or for not accruing of cause of action, the provision contained in Rule 13 of Order VII 

will certainly come to the rescue of such a Plaintiff to present a fresh Plaint clearly disclosing the 

cause of action and the right to sue, which may have either occurred prior to the filing of the 

earlier suit or even thereafter. Therefore, cases where a Plaint is rejected in view of Clause (a) of 

Rule 11 Order VII C.P.C does not present any serious difficulty, for purposes of applicability of 

Rule 13 of the said Order. (Nalla Raji Reddy Vs. Venkatanantha Chary in Civil Revision Petition 

No. 1874 of 2015 Decided on : 07-10-2015). 

https://indiankanoon.org/doc/1645922/


(II) LIMITATION IS A MIXED QUESTION OF FACT AND LAW: Limitation is a mixed 

question of fact and Law and a Plaint cannot be rejected on such mixed question of fact and Law. 

(2006 (5) SCC 658 (Balasarala Constructions (P) Ltd., Vs. Hanuman Seva Trust and others), 

In cases where a reading of the Plaint shows that there is no arguable case for the Plaintiff, the 

Plaint can be rejected. But in cases where there is a doubt as to whether the Plaint can be rejected 

or not, or whether the Plaintiff has got arguable case or not, in such circumstances, the benefit 

must go to the Plaintiff. This view has been taken by the learned Judge relying upon the 

Judgment of the Bombay High Court reported in AIR 1999 Bombay 161. In that context it has 

been held as follows:- "19. It is settled Law as held by various Courts that where on the face of 

the Plaint, a suit appears to be barred by any Law, the Court shall dismiss the suit. But where it 

does not so appear, but requires further consideration or, in other words, if there be a doubt or if 

the Court is not sure and certain that the suit is barred by some Law, the Court cannot reject the 

Plaint under Clause (d) of Order 7 Rule 11 of CPC. (Kasthuri & others Vs. Baskaran & another, 

reported in 2004 (2) L.W. 429). 

(III) PLAINT CAN BE REJECTED ONLY IN EXCEPTIONAL CASES: It is settled Law 

that the Plaint can be rejected as disclosing no cause of action if the Court finds that it is plain 

and obvious that the case put forward is unarguable. The phrase "does not disclose a cause of 

action" has to be very narrowly construed. Rejection of the Plaint at the threshold entails very 

serious consequences for the Plaintiff. This Power has, therefore, to be sued in exceptional 

circumstances. The Court has to be absolutely sure that on a meaningful reading of the Plaint it 

does not make out any case. The Plaint can only be rejected where it does not disclose a cause of 

action or where the suit appears from the statements made in the Plaint to be barred by any 



provision of the Law. While exercising the Power of rejecting the Plaint, the Court has to act 

with utmost caution. This Power ought to be used only when the Court is absolutely sure that the 

Plaintiff does not have an arguable case at all. The exercise of this Power though arising in Civil 

Procedure, can be said to belong to the realm of Criminal jurisprudence an any benefit of the 

doubt must go to the Plaintiff, whose Plaint is to be branded as an abuse of the process of the 

Court. This jurisdiction ought to be very sparingly exercised and only in very exceptional cases. 

The exercise of this Power would not be justified merely because the story told in the pleadings 

was highly improbable or which may be difficult to believe. 

(IV) ONLY THE AVERMENTS OF THE Plaint ARE GERMANE: The Supreme Court has 

held that for the purpose of deciding the Application filed under Rule 11 of Order 7 of the Code 

of Civil Procedure, the averments in the Plaint are germane and the plea taken by the defendant 

in the written statement would be wholly irrelevant at that stage. The Application can be filed at 

any stage of the suit. Therefore it is clear that a suit can be maintained and cannot be rejected so 

long as averments disclose cause of action or raises questions fit to be decided by Court, unless, 

ex facie it is barred by any Law. 

So also averments in the Plaint as a whole have to be seen to find out whether clause (d) of Rule 

11 of Order VII was applicable. (2005 LawSuit(SC) 1152 Popat and Kotecha Property Vs. State 

Bank of India Staff Association). 

So the question whether the Plaint discloses a cause of action or not should be determined on the 

basis of averments made in the Plaint alone and in Order to ascertain the same, the Plaint has to 

be read as a whole in a meaningful manner and the Court cannot consider the merits of the matter 

at that stage and the onus is on the defendant to show that the Plaint does not disclose the cause 

of action and the Plaint is liable for rejection only if it does not disclose a cause of action, but not 



in a case where there is no cause of action and it is sufficient if the Plaint discloses some cause of 

action and the weakness, if any, in the Plaintiffs’ case as perceived by the defendant or the 

remoteness of the chances of success for the Plaintiffs are irrelevant.’ (M.A.E.Kumar Krishna 

Varma v. Ramoji Rao and others (2008(6) ALT 688). 

So what would be relevant for invoking clause (d) of Order VII, Rule 1 of the Code is the 

averments made in the Plaint. For that purpose, there cannot be any addition or subtraction. 

(V) HOW TO DECIDE WHETHER THERE IS CAUSE OF ACTION OR NOT....?: For 

example: “with respect to Clause (a), I have perused the Plaint. Para-15 of the Plaint is concerned 

with cause of action. The Plaint has narrated several events and dates on which cause of action 

purportedly arose. Therefore, ex facie, this is not a case where the Plaint does not disclose any 

cause of action. Even assuming that the contents of the Plaint relating to cause of action may not 

be correct, the Court will not embark upon a roving enquiry on this aspect while considering an 

application under Order VII Rule 11. All that the Court needs to examine at that stage is whether 

the Plaint contains pleadings relating to cause of action. Once the Court is satisfied that the Plaint 

does not contain such pleadings, it will not go further.” (K.N. Reddy Vs. Defense Personnel Co-

op., House Building Society Ltd. in Civil Revision Petition No. 1866 of 2014 Decided on: 15-07-

2014). 

(VI) HOW TO DECIDE WHETHER THE SUIT IS BARRED BY ANY LAW..?: For 

example: with regard to second ground, namely, whether the suit is barred by any Law. There 

appears to be a misconception that the time barred suits fall within the ambit of Clause (d) of 

Rule 11. In my opinion, the said Clause will be attracted only if the Court is satisfied from the 

statement in the Plaint that filing of suit itself is barred by any Law i.e., certain statutes prohibit 



filing of civil suits. To illustrate, Section 170 of the Representation of People Act, 1951 bars the 

jurisdiction of the civil Courts to adjudicate on the legality of any action taken or decision given 

by the Returning Officer or any other person appointed under the said Act; Section 6E of the 

Essential Commodities Act, 1955 bars the jurisdiction of any Court, Tribunal or other authority 

to make Order on seizures made under Section 3 of the said Act. Where, by express language of 

any statutory provision, jurisdiction of civil Courts is barred, suits filed in violation of such 

statutory provisions fall under Clause (d) of Rule 11 of Order VII CPC. The question whether a 

suit is barred by limitation or not is a mixed question of Law and fact, and therefore such a 

question cannot be adjudicated at the threshold before trial is held. Hence, the ground that the 

suit is barred by limitation is not comprehended by the provisions of Order VII Rule 11. (K.N. 

Reddy Vs. Defense Personnel Co-op., House Building Society Ltd. in Civil Revision Petition 

No. 1866 of 2014 Decided on: 15-07-2014). 

Moreover, Under Order VII, Rule 11 (d) of the Code has limited application. It must be shown 

that the suit is barred under any Law. Such a conclusion must be drawn from the averments made 

in the Plaint. 

(VII) THE FACT THAT THE RELIEF CAN'T BE ALLOWED IS NOT A GROUND TO 

REJECT THE PLAINT: With the rejection of Plaint, the very avenue for redressal gets closed, 

almost once for all. Therefore, strong circumstances, as provided for under Rule 11 of Order VII 

CPC., must be found existing, before the Plaint is rejected. In the instant case, there is not even a 

finding that there is no cause of action for the appellant to file the suit. No provision of Law is 

cited that bars the suit. The mere fact that there is every likelihood of the relief claimed by the 



appellant being not allowed, cannot be a ground for rejection of the Plaint. (2009 LawSuit(AP) 

766 Sudheer Kumar Sanghi Vs. D.Tulasi Das). 

(VIII) CONCLUSION: Certain grounds may be good grounds for the defendants to get the suit 

dismissed, but they can't be invoked at the stage of Order VII Rule 11 CPC. For example: Plea of 

non-joinder, misjoinder of parties and cause of action, resjudicata because they do not fit into 

any of the clauses contained in Rule 11 Order VII CPC. 

Super added to this, Rejection of Plaint is a very drastic step; resulting in the very closure of 

doors of a Court to the plaintiff in the suit concerned. Refusal of adjudication on merits by a 

Court warrants a very strong circumstance covered by Rule 11. the Parliament is very cautious in 

stipulating the grounds on which a plaint cannot be rejected. (G.Ananda Murthy Vs. 

G.Anasuyamma and others (2010 Supreme (AP) 502). 
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WHEN HAND CUFFS ARE PERMISSIBLE 

God created man and woman in his image. 

-Bible (Genesis 1:26-31) 

Introduction: 

Human rights are based on the principle of respect for the individual. Their fundamental 

assumption is that each person is a moral and rational being who deserves to be treated with 

dignity. They are called human rights because they are universal. Whereas nations or specialized 

groups enjoy specific rights that apply only to them, human rights are the rights to which 

everyone is entitled—no matter who they are or where they live—simply because they are alive. 

Right against hand cuffing comes under life and liberty as guaranteed under Art. 21 of the 

Constitution: 

A person cannot be deprived of his life except in accordance with a rational, reasonable 

and un arbitrary law. The liberty of the person cannot be taken away except in accordance with 

law which should be reasonable and un arbitrary. life appearing in Art. 21 has been held to be a 

life with human dignity - a life where all the human facilities, perceptions and sensitivities are 

given fullest scope of expression and to develop. To avoid burdening this Judgment with 

precedents, the case law need not be excerpted. Suffice to remind that "personal Liberty" 

guaranteed under Art. 21 is liberty of thought, liberty of expression, liberty of belief and faith 

and liberty of worship. This is clear by reading the Preamble of the Constitution. The Supreme 

Court in different contexts interpreted Art. 21 as guaranteeing various penumbral rights which 

are necessary for enjoyment of life. These include right to go abroad, right against solitary 



confinement, right against bar fetters, right to legal aid, right to speedy trial, right against hand 

cuffing, right against delayed execution, right against public hanging, right to doctor s assistance 

and right to shelter([2000] 0 CrLJ 1297 / [2000] 1 ALD(Cri) 117 Sunkara Satyanarayana Vs. 

State Of A.P.) 

Hand cuffs mean: 

A restraining device consisting of a pair of strong, connected hoops that can be tightened 

and locked about the wrists and used on one or both arms of a prisoner in custody. 

List of prisoners who can be hand-cuffed: 

Every person arrested by a police Officer or remanded to custody by a Magistrate on a 

charge of having committed one of the following offences shall be hand-cuffed unless by reasons 

of age, sex or infirmity he can easily and securely be kept in custody without hand-cuff :- 

a) Offences relating to coin, sections 231 to 254 Indian Penal Code. 

b) Murder and culpable homicide, Sections 302 to 304 Indian Penal Code. 

c) Attempt to commit murder and culpable homicide, Sections 307 and 308 IPC 

d) Being a Thug, Section 311 Indian Penal Code. 

e) Robbery, Section 311 Indian Penal code. 

f) Dacoity, Section 395 Indian Penal Code and all sections relating to decoity. 



g) Any other offences against property, if the offender has been previously convicted of any 

offence against property or has been ordered to find security for good behaviour. 

h) Persons accused of an offence punishable under Section 148 Indian Penal Code". (1996] 0 

CrLJ 1670/ [1996] 0 Supreme(SC) 78 In M.P.DWIVEDI Vs.) 

Express authorization for hand cuffing is sine qua non: 

The handcuffing of the under trial prisoners cannot, however, be justified even under the 

provisions of Andhra Pradesh Police Manual inasmuch as the said regulation requires an express 

authorisation from the Magistrate/judge/Jail Officer for the purpose of taking him to Court from 

jail and from jail to Court. 

When permission for handcuffs can be granted: 

Where the police or the jail authorities have well-grounded basis for drawing a strong 

inference that a particular prisoner is likely to jump jail or break out of the custody then the said 

prisoner be produced before the Magistrate concerned and a prayer for permission to handcuff 

the prisoner be made before the said Magistrate. Save in rare cases of concrete proof regarding 

proneness of the prisoner to violence, his tendency to escape, he being so dangerous/desperate 

and the finding that no other practical way of forbidding escape is available, the Magistrate 

(Concerned Court) may grant permission to handcuff the prisoner. [1996] 0 CrLJ 1670/ [1996] 0 

Supreme(SC) 78M.P.DWIVEDI Vs. . 

Handcuffs without permission is a serious violation of Human Rights: 



The handcuffs can be used by the escorting police party if the prisoner is dangerous and 

desperate, or if the prisoner is likely to break out of custody or play the vanishing trick. The 

escorting party must form the opinion on the basis of antecedents of the prisoner. [Prem Shankar 

Shukla v. Delhi Administration -AIR 1980 SC 1535]. The escorting authority should record 

contemporaneously the reasons for handcuffing an under trial prisoner even in extreme cases and 

intimate the court, so that the court may consider the circumstances and issue necessary 

directions to the escort party. [Sunil Gupta v. State of M.P. -1990 SCC (Cr.) -440]. 

In the following decision the supreme court observed as follows :It appears that the 

contemnor was completely insensitive about the serious violations of the human rights of the 

under trial prisoners in the matter of their handcuffing in as much as when the prisoners were 

produced before him in Court in handcuffs, he did not think it necessary to take any action for 

the removal of handcuffs or against the escort party for bringing them to the Court in handcuffs 

and taking them away in the handcuffs without his authorization. [1996] 0 CrLJ 1670/ [1996] 0 

Supreme(SC) 78M.P.DWIVEDI Vs.  

For example, in this case the hand cuffs are not necessary: 

" The petitioners are educated persons and selflessly devoting their service to the public cause. 

They are not the persons who have got tendency to escape from the jail custody. In fact, 

petitioners 1 and 2 even refused to come out on bail, but chose to continue in prison for a public 

cause. The offence for which they were tried and convicted under Section 186 of Indian Penal 

Code is only a bailable offence. Even assuming that they obstructed public servants in discharge 

of their public functions during the dharna or raised any slogan inside or outside the Court, that 

would not be sufficient cause to hand-cuff them. Further, there was no reason for hand-cuffing 



them while taking them to Court from jail on April 22, 1989. On judicial order by a competent 

Court, that person comes within the judicial custody of the Court. Therefore the taking of a 

person from a prison to the Court or back from Court to the prison by the escort party is only 

under the judicial orders of the Court. Therefore, even if extreme circumstances necessitate the 

escort party to bind the prisoners in fetters, the escort, party should record the reasons for doing 

so in writing and approve or disapprove the action of the escort party and issue necessary 

directions. It is most painful to note that the petitioners 1 and 2 who staged a dharna for public 

cause and voluntarily submitted themselves for arrest and who had no tendency to escape had 

been subjected to humiliation by being hand-cuffed which act of the escort party is against all 

norms of decency and which is in utter violation of the principle underlying Article 21 of the 

Constitution of India. We strongly condemn this kind of conduct of the escort party arbitrarily 

and unreasonably humiliating the citizens of the country with obvious motive of pleasing 

someone". 

Courts are to uphold human values and to protect the rights guaranteed under the Constitution: 

The Supreme Court observed as follows: The plea of ignorance of the law only is stated to be 

rejected. What is worse in this case is the Magistrate behaving in this way. We are of the view 

that Magistrate requires to be sensitised to the values of human dignity and to the restraint on 

power. When it allows an inhuman conduct on the part of the police, it exhibits both the 

indifference and insensitiveness to human dignity and the constitutional rights of the citizens. 

There could be no worse lapse on the part of the judiciary which is the sentinel of these great 

liberties. As Jeseph Addison said :- 

"Better to die ten thousand deaths than wound my honor." 



If dignity or honour vanishes what remains of life! In these circumstances to uphold human 

values and to protect the rights guaranteed under the Constitution, (Khedat Mazdoor Chetna 

Sangath Vs. State Of M.P. The same principles are reiterated in Sunil Gupta v. State of M.P., 

(1990) 3 SCC 119) 

AP Police Manual Order 461 reads as under: 

The use of hand cuffs or leg chains should be avoided and if at all, it should be resorted to 

strictly in accordance with the law mandated in judgment of the supreme court In p uphold 

human values and to protect the rights guaranteed under the Constitution Prem shanker shukla 

vs. Delhi administration (1980, 3 scc 526) and citizen for democracy vs state of Assam (1995, 3 

scc 743). The points to be observed in this regard are as follows: 

1. When an accused is in court during the trial, he must be held to be in the custody of the 

court. If an accused is so dangerous that it is necessary to handcuff him, representation 

should be made to the court, and the court will issue appropriate instructions in the 

matter. accused persons while in court during trial should not be handcuff except with the 

permission of the court. 

2. Under trial prisoners and other accused persons shall not be handcuffed and chained 

without specific permission of the court and only if there is a reasonable apprehension, 

either due to heinous nature of the crimes with which they are charged or will attempt to 

escape or that an attempt will be made to rescue them.  

Conclusion: 



Therefore even if extreme circumstances necessitate the escort party to bind the prisoners in 

fetters, the escort party should record the reasons for doing so in writing and intimate the court so 

that the court considering the circumstances either approve or disapprove the action of the escort 

party and issue necessary direction. 

So protecting human dignity is a rule and handcuffing is an exception. At the same time there is 

no total prohibition of handcuffing but there must be some prima facie material as referred in the 

above cited decisions and AP Police Manual for handcuffing. 

BY 

Sri.Dr.T.SRINIVASA RAO, M.A., LL.M. PGD IPRM., PhD., (GOLD MEDAL) 
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INVESTIGATION AGENCY-CUM-V ADDITIONAL METROPOLITAN & SESSIONS JUDGE-CUM-V 

ADDITIONAL DISTRICT & SESSIONS JUDGE, RANGA REDDY DISTRICT AT LB NAGAR, HYDERABAD, 

TELANGANA STATE. 

 


