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 A suit for declaration of title and for recovery of possession was 

decreed.  Execution Petition has been filed for delivery of immovable 

property i.e., open land under Order 21 Rule 35 C.P.C.,  The 

Executing Court ordered delivery of property.  When the Bailiff 

proceeded to execute delivery warrant, he found that there are 

structures like residential houses made by Judgment Debtors in the 

suit land.  Then the Bailiff returned delivery warrant un-executed duly 

reporting to the Executing Court about existence of such structures.  

The executing Court ordered him to execute the delivery warrant 

entrusted to him, duly directing him to demolish such construction of 

structures and hand over vacant possession of suit land to decree 

holder, even though the plaintiff has not sought for the relief of 

mandatory injunction in the suit and in that situation, the decree 

under execution cannot be treated to be as an un-executable decree 

and it is of no consequence as to whether such structures are in 

existence or not in suit land which were constructed either prior or 

after filing of the suit, as per the language used in Order 21 Rules 35, 

97 and 101 C.P.C.,  

 The Executing Court can pass orders directing its Bailiff to 

execute the delivery warrant duly demolishing structures, if any, made 

by the Judgment Debtors and to deliver vacant possession of suit 

land, on the application made by Decree holder under Order 21 Rule 

97 C.P.C., requesting the Executing Court to give such specific 

directions to its Bailiff to demolish the structures made by Judgment 



Debtors in suit land and handed over its vacant possession to Decree 

holder.  

 Even if the Judgment Debtors have contended that without a 

prayer and decree for mandatory injunction, the trial Court/Executing 

Court cannot give directions to its Bailiff to remove structures on the 

premises that they exist even at the time of filing of the suit and if 

plaintiff Decree holder fails to ask for decree for mandatory injunction 

by way of filing separate suit, the Executing Court cannot order 

delivery of vacant possession of suit land and such contention of 

Judgment debtors is liable to be rejected by Executing Court, in view 

of specific language used in Order 21 Rules 35(3) 97 &101 C.P.C. 

 The court can execute the decree without tortuous remedy by 

way of filing a separate suit for mandatory injunction or possession 

thereof by the plaintiff – Decree holder so as to avoid delay in 

execution or frustration and thereby defeat decree. 

 Hence, the Judgment Debtors have no right or word to say or to 

contend that the decree under execution is only for recovery of 

schedule land is an un-executable decree.  But the Executing Court is 

certainly empowered to pass specific directions to its Bailiff to execute 

the delivery warrant after demolishing the structures, if any, existing 

on schedule land and hand over vacant possession of the schedule 

land.  

 Even, if, for any reason, the Judgment Debtors do not co-operate 

in removing the movables from the existing structures, the Bailiff is 

authorized to make an ‘inventory’ of those movables in the presence of 

2 respectable panchas i.e., Panchayat Secretary and Village Servant 

and keep all those movables in the custody of such Panchayath 



Secretary, to be delivered to the Decree holder as per the provisions of 

Rule 35 of Order 21 C.P.C. 

 Further, Sub-rule (3) of Rule 35 of Order 21 C.P.C., clearly 

authorizes the Executing Court through its officers i.e., Bailiffs to 

deliver the possession of suit land to which decree passed and if the 

person in possession by that time, namely Judgment Debtor, being 

bound by the decree under execution, do not afford free access, the 

Court through its officers i.e., Bailiffs, may, after giving reasonable 

warning to the person in possession, and facilitate to any woman not 

appearing in public, according to the customs of the country to 

withdraw, remove or open any lock or bolt or break open any door or 

do any other act necessary for putting the Decree holder in possession 

of the suit land. 

  The intendment of the Parliament in introducing the important 

provision under Order 21 Rule 35 (3) C.P.C., which authorizes 

Executing Court to pass all the incidental, ancillary or necessary 

orders for the purpose of enforcement of the decree under execution 

for the relief of delivery of the possession of the suit land and those 

inherent powers also include the power to remove any obstructions of 

construction or superstructure made PENDENTI LITE i.e., either prior 

to or after filing of the suit, and such type of orders passed by the 

Executing Court in execution of decree for delivery of possession of 

suit land, cannot be treated to be orders not passed without having 

jurisdiction. 

  In these situations, it is also not necessary that the tenant or 

any person is in possession inducted by the Judgment Debtor by way 

of lease or the induction of that person and that person should be 



made as party to the suit, when the construction was made pending 

the suit and that person or tenant was inducted into possession 

without there being obtaining any leave of the Court. 

 It is settled law that even a tenant who claims title, right or 

interest in the property through Judgment Debtor or under colour of 

interest through Judgment Debtor, the tenant is also bound by the 

decree, like Judgment Debtor and that the tenant need not be treated 

to be econominee and there is no need to implead him as a party-

defendant to the suit nor it be an impediment to remove obstruction 

put up by that person to deliver possession to the Decree holder, by 

the Bailiff while executing delivery warrant in a decree under 

execution passed only for declaration of title or recovery of possession.   

 These are two principles kept in mind by the Executing Court, 

while passing ancillary, incidental or necessary orders for the effective 

enforcement of decree under execution of delivery of possession of suit 

land, by following the mandatory provisions of order 21, Rule 35 (3) 

and 101 C.P.C., by exercising these inherent powers, so as to enable 

the Decree holder to get the decree fruits without there being any 

delay in execution. 

 From a reading of above parameters, it is well known and 

understand even not only to a law maker but also at best a prudent 

man, that the intendment of Parliament in introducing the provisions 

of Order 21 Rules 35 (3), 97 and 101 C.P.C., so as to enable the 

decree holder to get the decree fruits, without there being 

impleadment of tenant as a party to the suit, which means it is not 

necessary to implead tenant as a party-defendant to the suit, even if 

Judgment debtor inducted him as his tenant into possession of suit 



land pending suit i.e., PENDENTI LITE (prior to filing of the suit or 

after filing of the suit). 

 In that situation, the Executing Court is perfectly right in 

exercising its jurisdiction while passing ancillary, incidental or 

inherent powers in ordering delivery of possession of property in 

execution of decree and thus the Executing Court is having ample 

power to direct its Bailiff to execute the delivery warrant in a suit for 

only declaration of title and for recovery of possession of land, even 

though there exist structures after its due demolition and hand over 

the possession of suit land to the decree holder i.e., by demolishing 

the structures made by Judgment debtor even during the pendency of 

suit and such an action of the Executing Court in passing such an 

order exercising its inherent power, cannot be treated to be as an 

Order passed without having jurisdiction.   

  Likewise, there is no need to implead the tenant as a party-

defendant to the suit when the construction was made pending suit 

and if tenant is inducted into possession of the same without ‘leave’ of 

the Court.   

 It means, the execution of decree need not be stalled in that 

exigency of inducting Judgment debtor’s tenant in possession and 

another exigency of filing any separate suit for mandatory injunction. 

 Thus there is no impediment or there is no hard and fast rule to 

say that the tenant in possession must be impleaded as a party-

defendant to the suit and the tenant need not be econominee to the 

suit and there is no bar for removal of structure put up by them to 

deliver possession to the decree holder who gets decree for declaration 



of title or possession only, without there being the relief of mandatory 

injunction. 

  The above said parameters have been rightly held by Apex 

Court while dealing with the above subject matter in B.GANGADHAR 

Vs. B.G.RAJALINGAM (AIR 1996 SUPREME COURT 780) in the 

following lines : 

“ .. .. in view of Order 21, Rule 35(3) 
the Court executing the decree is 
entitled to pass such incidental, 
ancillary or necessary orders for 
effective enforcement of the decree 
for possession.  That power also 
includes the power to remove any 
obstruction or super-structure made 
pendente lite.  The exercise of 
incidental, ancillary or inherent 
power is consequential to deliver 
possession of the property in 
execution of the decree.  Thus 
where in a suit for declaration of 
title and vacant possession of land, 
the decree was passed by the trial 
Court directing handing over vacant 
possession of land by demolishing 
the shops constructed by the 
Judgment debtor during pendencey 
of suit, the said direction in 
execution of decree was not without 
jurisdiction”.  
 
 “ It is also not necessary that 
the tenant should be made party to 
the suit when the construction was 
made pending suit and the tenants 
were inducted into possession 
without ‘ leave ’ of the Court.  It is 
settled law that the tenant who 
claims title, right or interest in the 
property through the judgment 
debtor or under the colour of 
interest through him, he is bound 
by the decree and that, therefore, 
the tenant need not econominee by 
impleaded as a party defendant to 
the suit not it be an impediment to 
remove obstruction put up by them 
to deliver posse to the decree ”. 



 
 The Hon’ble High Court of Judicature, Andhra Pradesh at 

Hyderabad has also discussed the above parameters while dealing 

with the similar subject matter in DONGALA VENKAIAH AND 

ANOTHER Vs. DONGALA RAJI REDDY (2007 (5) ALD 716), held as 

follows :  

 “ Execution of decree under Order 
21 Rules 35, 97 and 101 C.P.C in a 
suit for declaration of title and 
recovery of possession is decreed and 
Structures like residential houses 
made by Judgment 
Debtors/Defendants in suit land the 
Trial Court of ordered execution 
directing Bailiff to demolish 
construction and handover vacant 
possession of land to decree holder is 
Not without jurisdiction, Merely 
because plaintiff has not sought for 
relief of mandatory injunction, it 
cannot be said that decree is in-
executable and it is of no 
consequence whether structures 
existing on suit land were 
constructed prior to or after filing of 
suit ” 

 
  “ suit filed for recovery of 
possession of land and Having filed 
written statement, defendants did 
not let in evidence and if suit 
decreed and EP for execution of 
decree filed Defendants instead of 
filing appeal, filed suit for 
cancellation of said decree and 
Defendants’ suit was dismissed and 
When Bailiff could not execute 
warrant for delivery of possession of 
suit land on account of existence of 
residential houses, Decree holder 
filed E.A. under Order 21 Rule 97 of 
C.P.C. requesting Court to give 
directions to bailiff to demolish 
constructions made by defendants 
(Judgment debtors) in suit land and 
such Directions were issued 
accordingly overruling Judgment 
debtors objections and CRP, 



Contention that without a prayer 
and decree for mandatory injunction, 
trial Court cannot direct bailiff to 
remove structures/residential houses 
and as the structures/residential 
buildings were already in existence 
even at time of institution of suit and 
plaintiff failed to ask for a decree 
for mandatory injunction, executing 
Court cannot order delivery of vacant 
possession ”. 
 
 “ Rejecting contention that if such 
constructions were made  only 
during the pendencey of the suit then 
the plaintiff can execute the decree 
without tortuous remedy of separate 
suit seeking mandatory injunction or 
possession, the Court held. ” 

 
The Hon’ble Madras High Court has also discussed about the 

parameters as mentioned above while dealing with the subject matter 

in KANNU GOUNDER Vs. NATESA GOUNDER (AIR 2005 MADRAS 

31) and held in the following lines : 

“ under Order 21 Rule 35 C.P.C., the 
decree holder is entitled to get vacant 
possession of the schedule property 
after removal of any constructions or 
structures put up during the 
pendency of the suit in a suit for 
decree of delivery of vacant 
possession while executing the decree 
under execution”. 
 

 

 

IN THE CASE OF DURAISAMI 
MUNDALIAR Vs. RAMASAMI 
CHETTIAR, 1979 TLNJ 9. 

 
“ The salutary principle which has 
got to be kept in mind is that where a 
Court directs by a decree or order 
that vacant possession of land should 
be given, and decree could be made 
effective by directing its own officer 
to remove the superstructure on it 
(Emphasis applied) and to deliver 



vacant possession of the property to 
the decree holder”.  
  
 “ it may not be necessary to have 
any specific power in that behalf, and 
such a power is exercised in every 
case in which vacant possession is 
ordered.  The power to remove the 
superstructure on the land is an 
incidental power: necessary and 
ancillary to the power to deliver 
possession of the property”. 
 

IN THE CASE OF B.GANGADHAR Vs. 
B.G.RAJALINGAM, 1995 (2) MLJ (SC) 107 
: ( AIR 1996 SC 780 ).  

 

 “The exercise of incidental, 
ancillary or inherent power 
inconsequential to deliver possession 
of the property in execution of the 
decree.  No doubt, the decree does not 
contain a mandatory injunction for 
demolition.  But when the decree for 
possession had become final and the 
Judgment-debtor or a person 
interested or claiming right through 
the Judgment-debtor has taken law in 
his hands and made any 
constructions on the property pending 
suit, the decree-holder is not bound by 
an such construction.  The relief of 
mandatory injunction, therefore, is 
consequential to or necessary for 
effectuation of the decree for 
possession, it is not necessary to file 
a separate suit when the construction 
was pending suit with out permission 
of the Court.  Otherwise, the decree 
becomes in-executable driving the 
plaintiff again for another round of 
litigation which the Code expressly 
prohibits such multiplicity of 
proceedings”. 
 
  “ .. .. It is needless to point out 
that the construction put up by the 
defendant/Judgment/debtor whether 
before or after filing of the suit, is 
liable to be removed, if there is a 
prayer for possession. When there is a 
decree for delivery of vacant 
possession which would mean and 



include, delivery after removing all 
the structures or anything in the suit 
property and therefore, the 
plaintiff/decree holder is entitled to 
take delivery of possession after 
removal of any manner of 
construction or structures in the suit 
property and therefor. ” 

 
  The Hon’ble High Court of Judicature, Andhra Pradesh at 

Hyderabad, while dealing with the above decision followed the decision 

rendered by Hon’ble Madras High Court decision and the above 2 

decisions are emanated by following the above cited decision of Apex 

Court and thus these 3 decisions are very much useful for any 

Executing Court while dealing with the subject matter of the suit for 

decree for declaration of title and for recovery/delivery of possession of 

suit land. 

 Basing upon the verdict and holdings in the above cited 3 

decisions, the Executing Courts are at liberty to exercise its inherent 

powers while ordering the very delivery of possession of suit land, 

without there being insisting upon the very filing of separate suit for 

mandatory injunction so also without there being insisting upon the 

very impleadment of tenants of Judgment debtors as parties to the 

suit in the event of Judgment debtors have inducted those tenants in 

the suit land, with a view to avoid multiplicity of proceedings, without 

there being any sort of creating situation to the plaintiff in driving 

again another round of litigation by way of filing separate suit for 

mandatory injunction and obtain decree in such suit.  The Code of 

Civil Procedure expressly prohibits such a situation with a view to 

avoid that delay in eviction treating it ‘as abuse of the process of the 

court’ and also preventing the Judgment Debtors from procrastinating 



the executing proceedings for delivery of possession of suit land by 

way of introducing mala fide pleadings by raising dispute with regard 

to description or identity or schedule land or dispute with regard to 

boundaries thereof. 

 The above mentioned parameters which have been already dealt 

with by Apex Court and also Hon’ble High Court of Judicature, 

Andhra Pradesh at Hyderabad and also by Hon’ble Madras High 

Court, are guiding principles to the Executing Courts while dealing 

with the delivery of property and finally one should have to bear in 

mind that if there is any kind of hurdle caused by the Judgment 

Debtors when the Bailiff of Executing Court intends to execute the 

delivery warrant, the said Bailiff is authorized with a power to remove 

or demolish any structures appearing in suit land or any tenant 

inducted in it by Judgment Debtors, the Bailiff is supposed to hand 

over vacant possession of schedule land to the Decree holder by 

following the provisions of Order 21 Rules 35(3), 97 & 101 C.P.C., by 

removing Judgment debtor or his tenant so as to enable the Decree 

holder to get the decree fruits for declaration of his title and for 

recovery of possession of the suit land, without there being relief of 

mandatory injunction.  

  


