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 IN THE COURT OF PRINCIPAL SESSIONS JUDGE, 

   SRINAGAR. 

    **************** 

JO Code : JK00026 
CNR No  : JKSG01 
 

Bail Application     :    /2020 

Date of institution  :  10.03.2020 

Date of Order   :  31.03.2020 

 

1. Irfan Ahmad Dar S/O Mohammad Akbar Dar 

2. Bilal Ahmad Bhat S/O Ali Mohammad Bhat 

Both residents of Sholipora, Budgam  

through their next friend Umer Akbar Dar S/O 

Mohammad Akbar Dar R/O Sholipora, Budgam.  

           (Applicants) 

    Through: Adv. Touseef Ahmad Joo 

   Versus 

Union Territory of Jammu & Kashmir through SHO  

Police Station Pantha Chowk, Srinagar. 

                                                       (Non-applicant) 

            Through: Public Prosecutor (CPO) 

In the matter of: 

Application seeking bail in favour of applicants in FIR 

No. 12 of 2020 under Section 8/20 of NDPS Act, 

Police Station Pantha Chowk, Srinagar. 

_______________________________________________________ 

Appearing counsel: 

Adv. Touseef Ahmad Joo for applicants 

Public Prosecutor (CPO) for Union Territory. 

 

CORAM : Abdul Rashid Malik 

 

Through video conferencing  

 

    O R D E R 

 The instant application for grant of bail in favour of the 

applicants has been presented by the learned counsel for the 

applicants before this Court on 10.03.2020. On presentation 
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of the application Ld. P.P (CPO) was directed to file objections 

and detailed police report. Ld. P.P has filed the objections. 

Police report is also on the file. 

It is stated in the application that the accused are 

innocent and peaceful citizens of J&K and are not involved 

in any criminal, subversive or anti-national activities and 

have been implicated in a false and frivolous FIR on some 

baseless allegations. The concerned Police have arrested the 

applicants without any reasonable cause or justification. 

That bail is the rule and jail is exception i.e. “bail not jail” 

and further detention of applicants is not justifiable and 

reasonable by any canon of law especially when a right to be 

released on bail has accrued to the applicants in terms of 

Rule of Law. The applicants are presumed to be innocent   till 

the guilt is not proved against them as the same is a cardinal 

principle in the criminal jurisprudence. The continuous 

detention of the applicants has physically and 

psychologically depressed the applicants to a great extent 

and their further detention is likely to affect them badly an 

adversely. That in case the applicants are not released on 

bail, the applicants alongwith their family members shall be 

put to irreparable loss and mental agony which cannot be 

compensated by way of costs of whatsoever nature. The 

applicants shall abide by and adhere to all the terms and 

conditions of this Court and shall not leave the territorial 

jurisdiction of this Court without prior permission. More so, 

the applicants shall not hamper or tamper with the 

prosecution evidence. The applicants have earlier 

approached Addl. Special Mobile Magistrate, Pantha-chowk 

and the same was returned to the applicants represented 

before this forum. 
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Police report reveals that on 05.03.2020 Police Station 

Pantha Chowk received a docket from ASI Mohammad 

Ramzan No.214/H wherein he has stated that he alongwith 

other constables was conducting a Naka Checking of the 

vehicles at Camp City Gate at 13.10 P.M during the course 

of which a vehicle (Sumo) bearing registration No.JK01M-

2244 was intercepted by the Naka party for usual search, 

during the course of which Charas wrapped in maize husks 

weighing 400 grams were recovered from the said vehicle and 

during the course of preliminary enquiry they disclosed their 

names as Irfan Ahmad Dar S/O Mohammad Akbar Dar and 

Bilal Ahmad Bhat S/O Ali Mohammad Bhat, both residents 

of Sholipora, Budgam. It is alleged that the accused could 

not produced any reasonable justification for the same as the 

alleged accused were taking the charas for sale amongst 

youth and the accused have committed the offences under 

8/20 NDPS Act. As such a docket was sent to the Police 

Station Pantha Chowk through Sgct Jameel Ahmad No. 

946/S for registration of a case. On receipt of this report a 

case being FIR No. 12/2020 for commission of offence under 

section 8/20 NDPS Act was registered against the accused 

and consequently investigation was taken up. Perusal of 

report further reveals that during investigation seizure 

memo, recovery memo and site plan were prepared and also 

statement of witnesses were recorded. The vehicle bearing 

registration No.JK01M-2244 was seized. The sample was 

taken from the seized contraband for FSL examination.  

The Ld. P.P filed the objections to the instant bail 

application, mainly opposed the application on the ground, 

that accused are involved in a heinous and non-bailable 

offence and the bail application be rejected as the 

Investigating officer has collected sufficient material in 
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support of the allegations including the seizure of the charas 

seized from the possession of the accused. The accused have 

committed offence which is anti-social in nature and is 

having serious ramifications as the same is running contrary 

to the larger public interests as such in order to protect the 

larger public interests the motion for enlargement of accused 

on bail deserves to be rejected. The rigour of Section 37 of 

NDPS Act is applicable to the case in hand, which bars the 

jurisdiction of the Court to grant bail.  

  

Ld. Counsel appearing for the applicants/accused 

submitted that the investigation of the case is almost 

complete and the further incarceration of the applicants/ 

accused will in no manner facilitate the investigation of the 

case. 

I have heard the learned counsel for the parties 

through video conferencing and perused the record.   

 From the perusal of  Section 37 of NDPS Act, it becomes 

conspicuous that the offences punishable under Section 

19,24,27-A and also offence involving commercial quantity 

shall be dealt differently in terms of Section 37 (i)(ii), wherein 

it is provided as under:-   

 

     Section-37 “(1) Notwithstanding anything 

contained in the Code of Criminal Procedure, 1973 )2 of 

1974)-------- 

 (a) every offence punishable under this Act shall be 

cognizable; 

 (b) no person accused of an offence punishable for 
(offences under section 19 or  section 24 or section 27-A 

and also for offences involving commercial quantity)  

shall be released on bail or on his own bond unless---- 

 (i) the Public Prosecutor has been given an 

opportunity to oppose the  application for such release, 
and 
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 (ii) where the Public Prosecutor opposes the 
application, the court is satisfied  that there are 

reasonable grounds for believing that he is not guilty of 

such offence and that he is not likely to commit any offence 

while on bail.” 
   

 The Hon'ble High Court in case titled Tariq Ahmad Dar 

Vs. State and others reported as 2008(I) S.L.J page 202 in 

para 2 observed as under:- 

 

 “Earlier Section-37 of the NDPS Act took into 
its sweep all offences punishable under the Act, but 
now pursuant to amendment operation of  Section-
37 of the Act has been limited in its operation only 
to such offences which are punishable under 
Section-19, Section 24, Section 27(A) and all 
offences involving commercial quantity of the 
Narcotics. The fetters imposed by Section-37 of the 
Act are applicable only under said position of the 
case. If the case does not fall within the scope of 
Section-37, then grant or refusal of the bail has to 
be considered under Section-497 of the Cr.P.C.” 

 

 The applicants in the instant application is booked for 

the commission of offence under Section 8/20 of NDPS Act, 

whereas Section 20 of NDPS Act carries punishment 

extending from six months to twenty years and is divided into 

three parts i.e. punishment for small quantity is provided 

upto six months, punishment for intermediate is provided 

upto ten years, whereas, punishment for commercial 

quantity is provided upto twenty years.  

 

 Under the table appended to the NDPS Act in terms of 

Sub clause (vii)-a and (xxiii)-a of Section 2 of the Act, against 

the entry 23, the small quantity of Charas is prescribed as 

100 grams, whereas 1 Kg is prescribed as commercial 

quantity, however, in the case in hand admittedly the 

quantity of the seized contraband does not fall within the 
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purview of commercial quantity, as such rigours of Section 

37 will not applicable to the instant case. 

 

 Once Court comes to the conclusion that rigours of 

Section 37 of NDPS Act  are not applicable, in that 

eventuality the general principles as are laid down under 

Section 497 of Cr.P.C can be resorted to, however, again 

section 497 of Cr.P.C only debars the Courts from granting 

bail, though not creates absolute bar, where reasonable 

grounds exist for believing, that the accused is guilty of an 

offence punishable with death or imprisonment for life, 

however, in the case in hand, bar of section 497 Cr.P.C is not 

applicable. 

 

 From the perusal of Police report, the objections, it no 

where transpires, that the applicants have any previous 

history of like accusation or any material placed before the 

Court which shows that the applicants if admitted, would 

jump over the bail, however, mere suspicion, however, strong 

it may be cannot take place of proof, as such the liberty of 

the applicants, cannot be curtailed, as punitive measure.

  

  

 In our criminal jurisprudence bail, not jail, is the 

general rule subject to recognized exceptions. 

 
 It is an established principle of criminal jurisprudence 

that in the absence of specific countervailing factors, there is 

a general presumption in favour of bail. This rule is a natural 

extension of the very foundation of the modern legal system, 

which proceeds on the presumption that all persons are 

innocent until proved guilty. The job of criminal justice 

system is to do its best to see that trial should be completed 
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as early as possible, so that under-trials should know their 

fate; it is not to make the accused languish in jail as under-

trials. 

 

 Hon'ble Supreme Court in case titled Judikanti 

Narasimhulu Vs. Public Prosecutor High Court of 

Andrapradesh reported in AIR 1978 SC page 430, which is 

worth quoting; 

“ Bail or jail?__at the pretrial or post-conviction stage 

belongs to the blurred area of the criminal justice 

system and largely hinges on the hunch of the 

bench, otherwise called judicial discretion. The 

Code is cryptic on this topic and the court prefers to 

be tacit, be the order custodial or not. And yet, the 

issue is one of liberty, justice, public safety and 

burden of the public treasury, all of which insist that 

a developed jurisprudence of bail is integral to a 

socially sensitized judicial process. As Chamber 

Judge in this summit court I have to deal with this 

uncanalised case-flow, adhoc response to the 

docket being the flickering candle light. So it is 

desirable that the subject is disposed of on basic 

principle, not improvised brevity draped as 

discretion. Personal liberty, deprived when bail is 

refused, is too precious a value of our constitutional 

system recognized under Art. 21 that the crucial 

power to negate it is a great trust exercisable, not 

casually but judicially, with lively concern for the 

cost to the individual and the community. To 

glamorize impressionistic orders as discretionary 

may, on occasions, make a litigative gamble 

decisive of a fundamental right. After all, personal 

liberty of an accused or convict is fundamental, 

suffering lawful eclipse only in terms of 'procedure 

established by law'. The last four words of Art. 21 

are the life of that human right.” 

 

In the case of Sanjay Chandra VS CBI (2012) 1 SCC 40, the 

Hon’ble Supreme Court observed:- 

“The jurisdiction to grant bail has to be exercised on the basis of 

well-settled principles having regard to the circumstances of each 
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case and not in an arbitrary manner. While granting the bail, the 

court has to keep in mind the nature of accusations, the nature of the 

evidence in support thereof, the severity of the punishment which 

conviction will entail, the character, behaviour, means and standing 

of the accused, circumstances which are peculiar to the accused, 

reasonable possibility of securing the presence of the accused at the 

trial, reasonable apprehension of the witnesses being tampered with, 

the larger interests of the public or State and similar other 

considerations. It has also to be kept in mind that for the purposes of 

granting the bail the legislature has used the words “reasonable 

grounds for believing” instead of “the evidence” which means the 

court dealing with the grant of bail can only satisfy it (sic itself) as 

to whether there is a genuine case against the accused and that the 

prosecution will be able to produce prima facie evidence in support 

of the charge. It is not expected, at this stage, to have the evidence 

establishing the guilt of the accused beyond reasonable doubt.” 

 

   

Adverting to the present case, the quantity of contraband is 
not commercial but falls in intermediate quantity, thus the 
offence is punishable, under Section 20(B) of the Narcotic 
Drugs and Psychotropic Substances Act, 1985. The 
maximum punishment prescribed is ten years imprisonment 
and fine, which may extend to Rupees one lac. Therefore, the 
bar in the matter of grant of bail, contained in Section 37 of 
the Act, is not attracted, because Section 37 comes in the 
way of grant of bail, where the offence involves commercial 
quantity. There is another aspect of the matter that 
investigation of the case is almost complete, Police does not 
now require the custody of the applicants, which is also a 
mitigating factor titling in favour of applicants. 
 

 Keeping in view the totality of the circumstances 

discussed herein above, and in absence of FSL report, the 

accused  deserve to be enlarged on interim bail till 
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16.04.2020, accordingly  the applicants/accused are 

directed to furnish personal bail bonds to the tune of 

Rs.50,000/- each with one surety in the like amount subject 

to the following conditions:- 

  

1. That they shall remain present before the investigating 

agency as and when directed;  

2. That they shall not directly or indirectly make any 

attempt or endeavour to influence the prosecution 

witnesses; 

3. That they shall not in any manner cause any kind of 

interference in the smooth trial of the case; 

4. That they shall not leave the territorial limits of  Union 

Territory of J & K without prior permission. 

 
 Put up on 16.04.2020 for further orders. 
  
 

Announced:    Principal Sessions Judge, 
31.03.2020      Srinagar.  
“Firdous” 
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