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IN THE COURT OF PRINCIPAL SESSIONS JUDGE,  

   SRINAGAR.     
JO Code : JK00026 
CNR No  : JKSG _________________2020 
 

Bail Application     :      
Date of institution  :  03.04.2020 
Date of Order   :  03.04.2020 

 
Nawaz Ahmad Sheikh S/O Ghulam Nabi Sheikh 
R/O Khag Shuplain, Budgam 
Through his Brother Nazir Ahmad Sheikh 

           (Applicant) 
  Through: Adv. Mohammad Amin Najar 
 
   Versus 

Union Territory of Jammu & Kashmir through 
1. SHO Police Station Soura, Srinagar 
2. Incharge Superintendent Central Jail, Srinagar.  

                                                       (Non-applicants) 
         Through: Public Prosecutor (CPO) 

In the matter of: 
Application seeking bail in favour of applicant in 
FIR No. 49/ 2019 under Sections 363,376,109 
RPC and 4 POSCA Act, Police Station Soura, 
Srinagar. 

_______________________________________________________ 
Appearing counsel: 
Adv. Mohammad Amin Najar for applicant. 
Public Prosecutor (CPO) for Union Territory. 

 
CORAM : Abdul Rashid Malik 

 
Through Video Conferencing  
 

    O R D E R 

 The petitioner who is in custody in consequence of 

the registration of the case referred to above has filed this 

application for admitting him to bail on the following 

grounds that: 

 

1. That the challan against the accused/applicant has 
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been presented before this Court and the charges 

were framed against the accused framed on 

17.12.2019.  

2. That in the statement of prosecutrix recorded under 

Section 161 Cr.P.C, the prosecutrix has not 

deposed anything against the accused Nawaz 

Ahmad Sheikh neither has deposed that the said 

accused has kidnapped or committed sexual 

intercourse with the prosecutrix as such the story 

projected by the prosecution is full of infirmities and 

based on false to involve the accused in the case in 

which the accused is neither directly or indirectly 

involved. 

3. That in the statement of prosecutrix recorded under 

Section 164 Cr.P.C by the Magistrate, the 

prosecutrix has implicated the above named 

accused and the said accused has taken the 

prosecutrix in a garden of SKIMS Hospital Soura, 

Srinagar and till the night they were there and 

thereafter they went to Hotel for Dinner and after 

leaving the Hotel the accused gave some juice to 

prosecutrix became unconscious. The said 

allegations of prosecutrix falls on ground on the sole 

reason that it is not possible for an unknown lady 

to accompany any unknown person have dinner 

together and thereafter drink juice which speaks 

about malafides on part of prosecutrix and there is 

no evidence against the accused on record. The 

father of the prosecutrix has deposed in the 

statement recorded u/s 164 Cr.P.C that it was on 

20.06.2018 he left for work and while returning 

back he searched for prosecutrix, but didn’t found 
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her and after strenuous efforts of search the father 

of prosecutrix after three days i.e. on 23.06.2019, 

lodged FIR with concerned Police Station with 

regard to his daughter. On Sunday night at 10.30 

PM he received a call from Security personnel of 

SKIMS, informed the father of prosecutrix about her 

whereabouts and accordingly the police 

accompanied father of prosecutrix and handed-over 

her to him. The father of the prosecutrix further 

deposed that he doesn’t know about the accused 

persons. 

4. That there are no independent or private witnesses 

in whose presence the prosecutrix was recovered, 

the only witnesses to the case are father, mother 

and one neighbour of the prosecutrix and other 

technical witnesses. 

5. That the applicant is labourer by profession and the 

petitioner has been falsely implicated in a fabricated 

case which has no legs to stand and would crumble 

under its own weight in due course of law.  

6. That the applicant is a peace loving, law abiding 

citizen and has deeply rooted in the society and 

belongs to a respected family and cannot flee from 

the clutches of law rather the applicant would face 

the trial if any.  

7. That the detention of the applicant would adversely 

affect the defence of the applicant as he cannot 

defend himself properly and any detention of the 

applicant at this stage would amount to pretrial 

incarceration which is not permitted under the laws 

of the land.  

8. That the prosecution had leveled and set baseless, 
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false, frivolous and heinous allegations against the 

petitioner, which the prosecution has failed to prove 

against the petitioner till yet. Furthermore there are 

no chances that the petitioner, if admitted to bail, 

will hamper or tamper and hang or bang upon the 

prosecution witnesses. So, on this count the 

petitioner deserves to be admitted on bail. The 

Hon’ble Supreme Court in case titled “ Zahur 

Haider Zaidi Vs. Central Bureau of investigation on 

05.04.2019 has opinioned that bail should not be 

refused on apprehension that accused may 

intimidate and win over the witnesses and jump 

over the bail.     

9. That applicant belongs to a very poor family and is 

the only bread earner for his large family. There is 

nobody who may take care and look after them 

besides the applicant and as such have became the 

destitute, vagrant and ill-fated persons and there 

are every apprehensions that they family members 

of the applicant will die for hunger and starvation, 

if the applicant is not allowed and admitted to bail. 

10. That it is admitted position of law that the accused 

is presumed to be innocent till his guilt is proved.  

11. That the accused shall in no case misuse or abuse 

the privilege of bail in case same is considered in 

his favour. 

 

It is recited in the final report submitted by police 

that complainant-father lodged a written complaint in the 

Police Station Soura, wherein he has stated that his 

daughter (aged about 14/15 years) has left the home in 

the evening of 26.06.2019 and did not return and despite 
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making huge efforts, family of the victim failed to 

ascertain her whereabouts etc. On receipt of this report a 

case being FIR No.49/2019 registered under section 363 

RPC. After registration of FIR preliminary inquiry was 

initiated and victim was recovered, statements of the 

witnesses and victim were recorded. Police report further 

reveals that medical test of the victim was conducted and 

report of the same was obtained. Statement of the 

complainant and victim was recorded under Section 164-

A in the Court and victim was accordingly handed over to 

her parents. In view of the facts and circumstances, 

statements of the case and after completion of the 

investigation offences under Sections 363, 376, 4 

(POCSO) were established against the accused.  Accused 

No. 4 was charged under Sections 363, 376, 109 read 

with Section 4 POCSO. The accused 2, 3 were already 

released on bail by the Learned Chief Judicial Magistrate 

in terms of order dated 24.09.2019, and accused No. 4  

was bailed out on 15.07.2019 by the same Court, while 

as accused No. 1 i.e. Nawaz Ahmad Sheikh was remanded  

to the  police custody. 

2.  After completion of the investigation accused 2, 3 

and 4 have been released on bail by the Learned Chief 

Judicial Magistrate, Srinagar in terms of order dated 

24.09.2019 and 15.07.2019. During the course of 

investigation the Police recorded the statement of Imtiyaz 

Ahmad Malik, Azan, Rehana Begum, Moomin Rashid 

Rather and the prosecutrix. That apart, the statement of 

prosecutrix under Section 164-A was also recorded by 3rd 

Additional Munsiff (JMIC) Srinagar. The medical test of 

the victim was also conducted. After completion of the 

investigation challan was submitted in this Court under 
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Sections 363, 376, 109 RPC, and Section 4 on 

05.10.2019 of   The Protection of Children from Sexual 

Offences Act, 2012. The accused have been charged 

under the aforesaid Sections on 17th of December 2019, 

they have denied the charge and claim to be tried.  

The proceedings of the case are going on as per the 

provisions of POCSO Act, 2012 and protocol for recording 

the evidence of vulnerable witness. The statement of 

victim has been recorded in presence of the supporting 

person on 05.02.2020 and 17.02.2020 respective, 

wherein the victim has deposed against the accused.   

 
 Objections have been called from the prosecution. 

In its objections the Ld PP while contesting the instant 

application has submitted that the accused is involved in 

the non-bailable offences which are heinous in nature 

and as such cannot claim bail as a matter of right; that 

the prosecution has so far recorded the statement of the 

victim only and rest of the prosecution witnesses are yet 

to be examined and as such if the accused is released on 

bail, he will try to tamper the prosecution witnesses and 

will flee from the clutches of justice; that the victim being 

a minor girl was enticed by the accused person and he 

has offered her some juice due to which she had gone 

unconscious and thereafter the victim had became the 

pray of other accused persons; that the prosecution may 

be granted further time to produce the other prosecution 

witnesses and enlarging the accused on bail at this stage 

will hamper the trial of the case.  

  

I have heard the learned counsel for the parties 

through video conferencing and perused the record.  
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Admittedly in case of non-bailable offences which 

don’t carry the sentence of death or imprisonment for life 

in alternative, bail is a rule and its denial is exception. 

Especially when there is nothing on record to show that 

the accused if admitted to bail will jump over the 

concession of bail and will temper with the prosecution 

evidence. 

As observed by V.R. Krishna Iyer, J. in Gudikanti 

Narasimhulu and Others Vs. Public Prosecutor, High 

Court of Andhra Pradesh. AIR 1978 SC 429. 

“Bail or jail at the pre-trial or post conviction stage belongs 

to the blurred area of the criminal justice system and 

largely hinges on the hunch of the bench, otherwise called 

judicial discretion. Personal liberty deprived when bail is 

refused is too precious a value of our constitutional system 

recognized under Article 21 that the crucial power to 

negate it is a great trust exercisable not casually but 

judiciously with lively concern for the cost to the individual 

and the community, suffering lawful eclipse only in terms 

of procedure established by law.” 

 

 It is also a settled legal position that mere gravity of 

offence and severity of punishment is no ground for 

rejection of bail application especially where there is no 

allegations that if released on bail, the accused is likely 

to abscond with a view to evade the trial and secondly 

where there is no material on record to show that in the 

event of bail, the accused is likely to tamper with the 

prosecution evidence. 

In the case of Sanjay Chandra VS CBI (2012) 1 SCC 40, 

the Hon’ble Supreme Court observed:- 
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“The jurisdiction to grant bail has to be exercised on the basis of 

well-settled principles having regard to the circumstances of 

each case and not in an arbitrary manner. While granting the 

bail, the court has to keep in mind the nature of accusations, the 

nature of the evidence in support thereof, the severity of the 

punishment which conviction will entail, the character, 

behaviour, means and standing of the accused, circumstances 

which are peculiar to the accused, reasonable possibility of 

securing the presence of the accused at the trial, reasonable 

apprehension of the witnesses being tampered with, the larger 

interests of the public or State and similar other considerations. 

It has also to be kept in mind that for the purposes of granting 

the bail the legislature has used the words “reasonable grounds 

for believing” instead of “the evidence” which means the court 

dealing with the grant of bail can only satisfy it (sic itself) as to 

whether there is a genuine case against the accused and that the 

prosecution will be able to produce prima facie evidence in 

support of the charge. It is not expected, at this stage, to have the 

evidence establishing the guilt of the accused beyond reasonable 

doubt.” 

On the usage of presumption raised under Section 
29 of POCSO Act in appropriate cases and also 
referring to the Supreme Court's observation 
in State of Bihar v. Rajballav Prasad, (2017) 2 SCC 
178, the Kerala High Court observed in Joy V.S v. 
State of Kerala B.A No. 8741 of 2018 (decided on 
March 5, 2019): 2019 SCC OnLine Ker 783 as under: 

"10. This court is not oblivious to Section 29 of the Act which 

contains a legislative mandate that the court shall presume 

commission of the offences by the accused unless the contrary is 

proved. Section 29 of the Act states that where a person is 



9 

 

prosecuted for committing or abetting or attempting to commit 

any offence under Sections 3, 5, 7 and 9 of the Act, the Special 

Court shall presume, that such person has committed or abetted 

or attempted to commit the offence, as the case may be, unless 

the contrary is proved. The court shall take into consideration 

the presumption under Section 29 of the Act while dealing with 

an application for bail filed by a person who is accused of the 

aforesaid offences under the Act (See State of Bihar v. Rajballav 

Prasad, (2017) 2 SCC 178 : AIR 2017 SC 630). 

11. However, the statutory presumption under Section 29 of the 

Act does not mean that the prosecution version has to be 

accepted as gospel truth in every case. The presumption does 

not mean that the court cannot take into consideration the 

special features of a particular case. Patent absurdities or 

inherent infirmities or improbabilities in the prosecution 

version may lead to an irresistible inference of falsehood in the 

prosecution case. The presumption would come into play only 

when the prosecution is able to bring on record facts that would 

form the foundation for the presumption. Otherwise, all that the 

prosecution would be required to do is to raise some allegations 

against the accused and to claim that the case projected by it is 

true. The courts must be on guard to see that the application of 

the presumption, without adverting to essential facts, shall not 

lead to any injustice. The presumption under Section 29 of the 

Act is not absolute. The statutory presumption would get 

activated or triggered only if the prosecution proves the 

essential basic facts. If the accused is able to create serious 

doubt on the veracity of the prosecution case or the accused 

brings on record materials which would render the prosecution 

version highly improbable, the presumption would get 

weakened." 

 

It is also a settled legal position that mere gravity of an 

offence and severity of punishment is no ground for 

rejection of bail application especially where there is no 

allegation that if released on bail, the accused is likely to 

abscond with a view to evade the trial and secondly where 

there is no material on record to show that in the event   

of bail, the accused is likely to temper with the 
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prosecution witnesses. 

 

  The accused referred herein above is behind the 

bars since last six months as evident from the file and 

proceedings against him have commenced from the date 

the challan was presented before the court. At this stage, 

in view of afore mentioned circumstances of the case, it 

is clearly evident from the challan that police agency on 

the basis of evidence (oral/documentary) collected 

/recorded in the case has established commission of 

offences punishable under section 363,376,109 RPC and 

4 POSCA. I think merely submitting for the refusal of 

exercise of discretion of bail in favour of accused is not 

enough unless supported with some substantial grounds. 

It would be appropriate to mention here that  I don’t think 

that by admitting accused to bail shall impose any 

obstructions in the process of investigation as challan  

stands already committed before this court  but the 

purpose of grant of bail is just  a mere change  of custody 

of accused  from police to surety. The heinousity, gravity  

and nature of offence  are not the only factors to be taken 

into consideration for refusal of bail but other factors are 

also to be taken in to account like stage of investigation  

and so also the civil liberty of the accused  in view of the 

fact that  offences allegedly committed by the accused  are 

subject to trial and in the interest of natural justice, the 

accused has every right to project  his  defence  during 

the course of trial and in order to enable him   to project 

his  defence he is  required to be  released from custody.  

The Co-accused have already been released on bail by the 

Courts below. The statement of the prosecutrix stands 

recorded and this Court at this stage cannot marshal the 
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evidence of the prosecutrix as the same is bound to cause 

prejudice to the prosecution story and affect the fair trial 

but the deposition of the prosecutrix has to be kept in 

mind while considering the bail plea of the accused at the 

post-trial stage and the quality of the prosecution 

evidence. 

However, keeping in mind the facts and circumstances of 

the case, and without going into the merits of the case, it 

would be proper to exercise discretion of grant of bail in 

favour of accused. Therefore the instant application is 

allowed and the accused is directed to be released on 

interim bail till 16.04.2020 subject to the furnishing of 

bail bond to the tune of Rs 50,000/- and personal bond 

of like amount subject to the following conditions :-  

  

1 He shall not leave the territorial limits of this 

court without prior permission. 

2 He shall remain available on each and every 

date of hearing during the proceedings. 

3 He shall not directly or indirectly make any 

inducement, threat or promise to any person 

acquainted with the facts of the case so as to 

dissuade him from disclosing such facts to the 

court. 

 

Put up on 16.04.2020 for further orders.  

 

Announced        
03.04.2020   Principal Sessions Judge, 
“Firdous”       Srinagar. 
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