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IN THE COURT OF PRINCIPAL SESSIONS JUDGE, 
   SRINAGAR. 

    **************** 
JO Code : JK00026 
CNR No  : JKSG 01 
 

Bail Application     :        
Date of institution  :  17.04.2020 
Date of Order   :  17.04.2020 

 
Waseem Ahmad Mir S/O Abdul Rahim Mir 
R/O Lolab Kupwara Kashmir 
Through his Brother Mohammad Syed   
        (Petitioner/Accused) 

   Through: Adv. Aijaz Ahmad Bhat 
 
   Versus 

Union Territory of Jammu & Kashmir through 
SHO Police Station Nowhatta, Srinagar 

                                      (Respondents/Non-applicants) 
        Through: Public Prosecutor (CPO) 

In the matter of: 
Application seeking bail in favour of accused in 
FIR No. 08/ 202019 under Sections 363,376,109 
IPC and 3/4 POSCA Act, P/S Nowhatta, Srinagar. 

_______________________________________________________ 
Adv. Aijaz Ahmad Bhat for applicant. 
Public Prosecutor (CPO) for Union Territory. 

 
CORAM : Abdul Rashid Malik 

 
Through Video Conferencing  
 

    O R D E R 

 
 Bail on behalf of the petitioner/accused in the 

aforementioned FIR has been sought on the grounds that 

the above titled bail application is pending disposal before 

this Court and was listed for consideration on 

26.03.2020, but due to the restrictions/lockdown owing 

to Covid-19 pandemic, the matter could not be taken up 

for consideration by this Court. The petitioner/accused 
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has been languishing in jail for the last more than two 

months and in the instant case when the main accused 

has already been released on bail one month back and 

the allegations leveled against the applicant are only 

under Section 109 RPC, therefore the applicant deserves 

the concession of bail in the matter; that in view of the 

Covid-19 pandemic which has spread like wild fire and 

engulfing the most advanced nations/societies of the 

world, the application needs to be considered at an 

earliest possible dated and the bail application may be 

considered on most humanitarian and sympathetic 

consideration.; that in view of directions passed by the 

Hon’ble Supreme Court and also various orders passed 

by the Government in regard to decongestion of jails, the 

application titled above may be taken up for 

consideration at an earliest possible dated.  That the 

petitioner/accused named above has been implicated in 

a false and frivolous case. That the applicant/accused is 

arrested by Police concerned put him behind the bars 

unnecessary, allegedly showing to have helped a person 

namely Talib Hussain Khan in Kidnapping a lady. The 

petitioner/accused holds high repute and respect in the 

area of his locality and has not committed any offence, 

nor has any criminal background. That the applicant/ 

accused is innocent and has never indulged in any sort 

of crime, nor has any criminal progeny. That the accused 

shall in no case misuse or abuse the privilege of bail in 

case same is considered in his favour. 

 

Perusal of Police report reveals that on 07.02.2020 

complainant Mst. Shakeela lodged a written 

complaint in the Police Station Nowhatta, wherein 
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she has stated that she is resident of Kupwara and 

presently she is living in a rented house at Jiladgari 

Mohalla Nowhatta. On 06.02.2020 at 10 AM her 

daughter (aged approximately 14 years) daughter of 

Mohammad Ashraf Pachar R/O Manigah Kupwara 

went to Nowhatta Market for purchasing some 

household goods, but did not return till evening and 

could not be traced out till date. Actually she has 

been enticed and kidnapped by some unknown 

person with intention to illicit sexual intercourse.  On 

receipt of this report a case being FIR No.08/2020 

registered u/s 363 IPC and investigation taken up. 

During investigation statement of witnesses 

recorded, site map prepared. The victim was 

recovered from the possession of the accused and 

accused persons were arrested. Police report further 

reveals that medical test of the victim was conducted 

and report of the same was obtained. As per 

investigation and medical report the accused Talib 

Hussain Khan was found to have committed the 

offences under section 363,376, 3/4 POCSO Act and 

the above named accused was found to have 

committed the offences under section 109 IPC. The 

medical report is awaited and the investigation of the 

case is in progress.  

 
 Objections have been called from the prosecution. 

In its objections the Ld PP while contesting the instant 

application has submitted that the prosecutrix was 

kidnapped by the accused with the aid and assistance of 

the petitioner who has abetted the main accused and has 

provided him convenience for the commission of offence. 
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That the applicant/accused is involved in a very heinous 

offence which carries punishment of imprisonment which 

can be extended up to ten years and he is also involved 

in an offence against the women as such does not deserve 

concession of bail at this stage when the investigation is 

being conducted by the investigating agency. That 

concession of bail if granted at this stage in favour of 

accused will encourage him to repeat the offence in future 

also. The material and evidence collected during the 

investigation is prima facie suggestive of the involvement 

of accused in the commission of offences as such the 

above referred application for bail deserves to be rejected.  

That since the accused is involved in a very grave offence 

and as such there is every apprehension that he may 

temper the prosecution evidence and pollute the process 

of justice. 

 
I have heard the learned counsel for the parties through 

video conferencing and perused the application, detailed 

police report and the objections of the prosecution.  

Keeping in view the aforementioned perusal and 

consideration in the light of law on the subject of bail in 

case non-bailable offence as interpreted by the Hon’ble 

Apex Court and various High Courts of our Country, I am 

of the considered opinion that it may meet the ends of 

justice in case the accused is admitted to bail subject to 

reasonable bail conditions. 

 

 Admittedly in case of non-bailable offences, which 

do not carry the sentence of death or imprisonment for 

life in alternative, bail is a rule and its denial an exception 

especially where there is nothing on record to show that 
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the accused if admitted to bail will jump over the 

concession of bail and will tamper with the prosecution 

evidence. 

 

 It is a trite that two paramount considerations viz. 

likelihood of accused fleeing from justice and his 

tampering with prosecution evidence relate to the 

ensuring of fair trial of the case in a court of justice. It is 

essential that due and proper weight-age should be 

bestowed on these two factors apart from others. 

As observed by V.R. Krishna Iyer, J. in Gudikanti 

Narasimhulu and Others Vs. Public Prosecutor, High 

Court of Andhra Pradesh. AIR 1978 SC 429. 

“Bail or jail at the pre-trial or post conviction stage belongs 

to the blurred area of the criminal justice system and 

largely hinges on the hunch of the bench, otherwise called 

judicial discretion. Personal liberty deprived when bail is 

refused is too precious a value of our constitutional system 

recognized under Article 21 that the crucial power to 

negate it is a great trust exercisable not casually but 

judiciously with lively concern for the cost to the individual 

and the community, suffering lawful eclipse only in terms 

of procedure established by law.” 

In the case of Sanjay Chandra VS CBI (2012) 1 SCC 40, 

the Hon’ble Supreme Court observed:- 

 

“The jurisdiction to grant bail has to be exercised on the basis of 

well-settled principles having regard to the circumstances of 

each case and not in an arbitrary manner. While granting the 

bail, the court has to keep in mind the nature of accusations, the 

nature of the evidence in support thereof, the severity of the 
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punishment which conviction will entail, the character, 

behaviour, means and standing of the accused, circumstances 

which are peculiar to the accused, reasonable possibility of 

securing the presence of the accused at the trial, reasonable 

apprehension of the witnesses being tampered with, the larger 

interests of the public or State and similar other considerations. 

It has also to be kept in mind that for the purposes of granting 

the bail the legislature has used the words “reasonable grounds 

for believing” instead of “the evidence” which means the court 

dealing with the grant of bail can only satisfy it (sic itself) as to 

whether there is a genuine case against the accused and that the 

prosecution will be able to produce prima facie evidence in 

support of the charge. It is not expected, at this stage, to have the 

evidence establishing the guilt of the accused beyond reasonable 

doubt.” 

On the usage of presumption raised under Section 
29 of POCSO Act in appropriate cases and also 
referring to the Supreme Court's observation 
in State of Bihar v. Rajballav Prasad, (2017) 2 SCC 
178, the Kerala High Court observed in Joy V.S v. 
State of Kerala B.A No. 8741 of 2018 (decided on 
March 5, 2019): 2019 SCC OnLine Ker 783 as under: 

"10. This court is not oblivious to Section 29 of the Act which 

contains a legislative mandate that the court shall presume 

commission of the offences by the accused unless the contrary is 

proved. Section 29 of the Act states that where a person is 

prosecuted for committing or abetting or attempting to commit 

any offence under Sections 3, 5, 7 and 9 of the Act, the Special 

Court shall presume, that such person has committed or abetted 

or attempted to commit the offence, as the case may be, unless 

the contrary is proved. The court shall take into consideration 

the presumption under Section 29 of the Act while dealing with 

an application for bail filed by a person who is accused of the 

aforesaid offences under the Act (See State of Bihar v. Rajballav 

Prasad, (2017) 2 SCC 178 : AIR 2017 SC 630). 
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11. However, the statutory presumption under Section 29 of the 

Act does not mean that the prosecution version has to be 

accepted as gospel truth in every case. The presumption does 

not mean that the court cannot take into consideration the 

special features of a particular case. Patent absurdities or 

inherent infirmities or improbabilities in the prosecution 

version may lead to an irresistible inference of falsehood in the 

prosecution case. The presumption would come into play only 

when the prosecution is able to bring on record facts that would 

form the foundation for the presumption. Otherwise, all that the 

prosecution would be required to do is to raise some allegations 

against the accused and to claim that the case projected by it is 

true. The courts must be on guard to see that the application of 

the presumption, without adverting to essential facts, shall not 

lead to any injustice. The presumption under Section 29 of the 

Act is not absolute. The statutory presumption would get 

activated or triggered only if the prosecution proves the 

essential basic facts. If the accused is able to create serious 

doubt on the veracity of the prosecution case or the accused 

brings on record materials which would render the prosecution 

version highly improbable, the presumption would get 

weakened." 

It is also a settled legal position that mere gravity of 

offence and severity of punishment is no ground for 

rejection of bail application especially where there is no 

allegations that if released on bail, the accused is likely 

to abscond with a view to evade the trial and secondly 

where there is no material on record to show that in the 

event of bail, the accused is likely to tamper with the 

prosecution evidence. 

 

 Police report reveals that the investigation of the 

case is still in progress as the expert opinion is awaited 

from FSL Srinagar. The material on record shows that the 

co-accused who happens to be a child in conflict with law 

has already been released on bail by the Juvenile Justice 

Board. The police report does not disclose the 



8 

 

commission of offence against the present accused under 

Section 376 but at this stage, this Court cannot comment 

upon the merits of the case much less when the final 

report as well as the trial is to follow but it is also a trite 

law that Court cannot draw a presumption against the 

accused when the foundation for the same is not existing 

on the material available on record. 

 

 Therefore, in view of the facts and circumstances of 

the case and COVID-19 pandemic, the application is 

allowed and the accused is admitted to interim bail till 

05.05.2020 subject to his furnishing of bail bond in the 

amount of Rs.50,000/- and personal bond in the like 

amount provided he is not involved in any other 

offence/case. The accused shall however cooperate with 

the investigation agency and produce himself before the 

same as and when required and shall not leave the 

territory of Kashmir Valley without prior permission from 

this Court. He shall also not make any attempt to win 

over the prosecution witnesses in any manner 

whatsoever. 

 Put up on 05.05.2020 for further orders.  

 

Announced   Principal Sessions Judge, 
17.04.2020.       Srinagar. 
“Firdous” 
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