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IN THE COURT OF FIRST ADDL. SESSIONS JUDGE   

SRINAGAR 

File No: Nil                                                                                                             
Date of Institution:14.04.2020                                                                              

Date of Order:20.04.2020 

In the matter of:  
                            Sajad Ahmed Khan                                                                                
          S/O Bashir Ahmed Khan                                                                     
          R/O Zaindar Mohalla Habba Kadal Srinagar                        
          Through his wife Afreen  Jan                                                   
          D/O Abdul Rashid Khan                                                                
          R/O Zaindar Mohalla Habba Kadal Srinagar, Kashmir  

                                                                                           ….Applicant. 

                            ( Through Mr Irfanul Rashid Advocate) 

   Union Territory through SHO P/S Shaheed Gunj Srinagar                                   
                ….Non-Applicant. 

                                  (Through learned APP)   

 In the matter of: 

                              Application for Grant of bail in Case FIR No.  

            16/2020 U/S 8/20 of NDPS Act 

Coram: RAJINDER SAPRU                                                                         

J.O.Code:JK-00059 

                                            O R D E R 

1. This bail application was presented through virtual mode, before 

the previous duty Judge i.e. Ld. 4th Addl. Sessions Judge, Srinagar, 

during the period of Lockdown, in view of the Circular of the Hon’ble 

High Court regarding COVID-19 and accordingly, was forwarded to this 

Court for further proceedings.  
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2. Through the medium of the instant bail application, accused Sajad 

Ahmed has sought indulgence of this court to grant bail to him on the 

facts and grounds; that he has been arrested by personnel of police 

station Shaheed Gunj on 05.03.2020 in a fake & false case FIR for the 

commission of offences under Sec. 8/20 NDPS Act:  that he is an 

innocent person and a law abiding citizen of the country and has not 

indulged in such offence; that  applicant/accused is the sole bread earner 

for his family and his continued detention has lead his  family members 

to starvation; that applicant/accused has no criminal background; that 

continuous detention of accused in prison is adversely affecting his 

psyche and health;  that allegations against the accused persons are 

baseless and absurd; that applicant has the responsibility of his old aged 

parents and minor children; that  applicant/accused is ready to abide by 

any  the condition which this Court may deem fit to impose; that 

applicant accused has deep roots in the society and therefore, will not 

jump the bail if granted to him and that there are no chances of his 

hampering or tampering with the prosecution evidence. Lastly, 

applicant/accused has prayed for grant of bail to him in the above titled 

case FIR.  

3. Report of police has been obtained. As per report submitted the 

allegations against accused are that while police party of concerned 

police station was performing Naka duty they had intercepted the 

accused, who was found roaming suspiciously near Naka and 

accordingly, was tactically apprehended by the Naka Party. After 

questioning accused had disclosed his name as Sajad  Ahmad Khan S/O 
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Bashir Ahmed Khan R/O Zaindar Mohalla Srinagar. Upon the personal 

search of the accused person a green Colour polythene containing 

CHARAS like substance weighing about 245 gm was recovered, which 

the accused person was carrying for sale. Accordingly, a docket was 

prepared and forwarded to Police Station concerned for registration of 

Case against the accused. On receipt of the information at the police 

station a case under FIR No. 16/2020 was registered and investigation 

started. During the Course of investigation I.O concerned seized the 

recovered contraband and also arrested the accused.  During 

investigation it has come to fore that accused person was having in 

possession/carrying the Charas for sale of same to the youngsters to 

make them addicts. 

4. Learned APP has submitted the objections to the application and 

has resisted the bail application inter-alia on the grounds that the accused 

has committed non bailable offence which is against the State and 

society at large and therefore, in the larger interest of State and society, 

the application is liable to be dismissed; that application of the the 

applicant/accused is hit by rigour of  Section 37 NDPS Act and therefore 

this Court lacks jurisdiction to grant bail in favour of accused; that 

applicant/accused, if granted bail, will tamper and hamper with the 

prosecution witnesses and therefore, will hamper and impede the 

investigation of the case; that applicant/accused if released on bail is 

likely to repeat the commission of offence. Prosecution has, accordingly, 

prayed for dismissal of the application. 
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5. I have heard Ld. Counsel for the applicant/accused and also Ld. 

APP through whatsapp video call from their respective residence. I have 

also perused the bail application, the police report and objections filed 

by the prosecution. Besides, I have given due consideration to the 

arguments advanced and law on the subject. As it is clear now that a 

fresh basil matter would fall within the category of “Extremely urgent 

matter” as such this matter is being taken up and considered on its 

merits. Since, the allegation against the accused is that he was found in 

possession/ carrying 245 grams of CHARAS like substance, therefore, 

this first thing this Court is required to consider is as to whether the 

rigour of Section 37 of NDPS is attracted to the case of applicant or not. 

6.  In order to appreciate the same it will be profitable to reproduce 

Section 37 of NDPS Act here, which reads as under:- 

37. Offences to be cognizable and non-bailable. 

1.   Notwithstanding anything contained in the Code of 

Criminal Procedure, 1973 (2 of 1974) 

a)  every offence punishable under this Act shall be 

cognizable, 

b)   no person accused of an offence punishable for 

offences under section 19 or section 24 or section 27A 

and also for offences involving commercial quantity 

shall be released on bail or on his own bond unless— 

(i)  the Public Prosecutor has been given an opportunity 

to oppose the application for such release, and                              

(ii) where the Public Prosecutor opposes the application, 

the court is satisfied that there are reasonable grounds 
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for believing that he is not guilty of such offence and 

that he is not likely to commit any offence while on bail. 

2.    The limitations on granting of bail specified in clause (b) 

of sub-section (1) are in addition to the limitations under the 

Code of Criminal Procedure, 1973 (2 of 1974) or any other 

law for the time being in force, on granting of bail.” 

7.      A bare perusal of section 37 of NDPS Act would make it manifest 

that bar to grant of bail envisaged under this section is only with respect  

to offences punishable under sections 19, 20, or section 27-A of the Act 

and  for offence involving commercial quantity. S.No 23 of the 

Notification appended to NDPS Act small quantity of CHARAS is 

prescribed as 100 gm and the Commercial quantity thereof is prescribed 

as 1000gm. Since, recovery of only 245 gms of CHARAS from 

possession of accused is alleged, which clearly shows that case of the 

accused does not fall within the category of commercial quantity of 

CHARAS as prescribed under the Act  but falls within the category of 

intermediate quantity only therefore, rigour of section 37 of NDPS Act 

is not attracted to the case of the applicant/accused.   

8.      Now as rigour of Sec. 37(1)(b) NDPS Act is not applicable to the 

case of the applicant, therefore, his bail  application is required  to be 

considered under the provisions of Code of Criminal Procedure. Since, 

the commission of offences alleged against do not carry sentence of 

death or imprisonment for life therefore, the bar to grant of bail under 

Code of criminal procedure is also not attracted to the case of the 

applicant. Prosecution has not alleged any criminal background to the 
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accused as such, it cannot be presumed that he has the capacity to 

influence the prosecution witnesses who in the case are mainly police 

officials. Besides accused is a local resident and thus, has roots in the 

society as such, is unlikely to flee from justice or to jump the bail if 

granted. Since, law presumes accused person to be innocent till proved 

guilty after trial and therefore, keeping accused in custody would 

tantamount to penalizing him without being put to trial, which is not 

permissible under law. Further it is settled law that Bail is the rule and 

Jail only an exception. Prosecution has not brought anything on record 

to prompt this Court to follow the rule in breach. 

9..   From what has been stated above and taking into consideration the 

facts and circumstances of the case in its entirety, the quantity of 

contraband seized from the possession of accused and also the fact that 

the accused is languishing in custody since 05.05.2017 and without 

commenting anything on the merits of the case, I am of the considered 

opinion that accused Sajad Ahmed, at this stage has carved out a case for 

grant of interim bail to him. Applicant Sajad Ahmed Khan is 

accordingly, admitted to interim bail till next date of hearing subject to 

his furnishing of a bail bond in the amount of Rs. 50000/- and a personal 

bond of like amount (provided he is not involved or required in any 

other case or offence).  

10.  The interim bail granted shall however, be subject to the following 

conditions;  

1.  That applicant accused shall furnish bail bond through 

virtual mode (whatsapp) in PDF form in the first instance and once 
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the Court Complex is declared open he shall submit hard copy of 

the same along with the identity proof etc. 

2. That applicant/accused shall observe a quarantine period of 

14 days in his home and also try to stay away from his family 

members and to follow proper social distancing norms prescribed 

by Government. 

3. That applicant/accused shall remain present before the 

Court on next date through whatsapp video call before the duty 

Judge concerned if lock-down subsists and other-wise shall 

remain physically present before the Court. 

4. He shall also remain present before the Court on each and 

every date of hearing thereafter. 

5. That applicant/accused shall not leave the jurisdiction of the 

Court without prior permission of the court. 

6. That applicant/accused shall not try to influence, intimidate 

or win over any prosecution witness in any manner whatsoever. 

7. That applicant/accused shall not try to tamper or hamper 

with the prosecution witnesses in any manner whatsoever. 

8. That applicant/accused shall not involve him-self in any 

criminal offence during the period of bail. 

11.    Let the application come up before the Court/ duty judge (as the 

case may be) for further proceedings on 11.05.2020.  

Announced                                                                                                      
20.04.2020                                              RAJINDER SAPRU                                  
                   J.O Code- JK00059                                                     
              1st Addl. Sessions Judge,                                  

                  Srinagar 
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