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THE COURT OF 3RD ADDITIONAL DISTRICT AND SESSIONS JUDGE .... SRINAGAR 
******** 

File No.                            Date of Institution                             Date of Order  

Nil                                           06.04.2020                                     07.04.2020 

                               Imtiyaz Ahmed Dar son of Abdul Gani Dar 

                               Resident of Ladermud District Pulwama  

                                                                                                        ... Petitioner 

                               Petitioner through Advocate Zubeer Zameer (virtual mode) 

                                                            Versus  

                               Union Territory (State) of Jammu and Kashmir through 

                               SHO Police Station Rainawari Srinagar 

                                                                                                    ..... Respondent 

                               Mohrir Court Present for the Prosecution (virtual mode) 

In the matter of: Petition for admission of the accused to Bail.  

CORAM: Tasleem Arief 

JO Code: JK00057 

Order (at Residence) 

1. The Petitioner’s learned counsel has presented the instant bail petition in this 

Court through virtual mode having sent it through WhatsApp messaging in view 

of the honorable High Court Circular No. 15/GS issued on 26.03.2020 regarding 

protective measures to contain the COVID-19 Virus pandemic. The averments 

of the bail petition would show the accused herein of facing trial in this Court 

in case FIR No. 61 of 2019 of the Police Station Rainawari for the commission of 

offences punishable under sections 8/20 of the NDPS Act. The learned coun-

sel of the accused has averred that this Court has charged the accused for the 

commission of the foresaid offences on 01.02.2020 and that this Court has not 

yet recorded the evidence of any witness. The learned counsel has averred that 

the accused is the father of two minor girl children who need his care more at 

this moment of the COVID-19 virus pandemic. He has averred that the father of 

the accused is suffering from the ailment of Asthma and that he needs regular 

care. He has averred that the accused, being the son, has the obligation to take 

care of his father. He has averred that the trial of the accused will take time to 

reach a conclusion and that in view of the current pandemic situation the Court 

proceedings have come to a halt. He has averred that admitting the accused to 

interim bail at this stage will not cause any prejudice or harm but it will help in 

preventing overcrowding in the jails. He has averred that the accused will co-

operate during the trial of the case when it resumes and that he will even sur-

render before this Court. He has averred even the State of Punjab has ordered 

the release of certain categories of accused or undertrial prisoners and that the 

case of accused herein for bail may also be considered at par with them. He has 

averred that the police have not complied with the procedural requirements in 

the instant case which entitle the accused to be admitted to bail. He has aver-

red that the rejection of the bail petition will amount to pre-trial conviction. On  
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such averments he has sought admission of the accused to bail.  

2. The access to the Court complexes is closed both for the judicial officers and 

the staff in terms of the honorable High Court Circular No. 15/GS issued on 26. 

03.2020. This Court could not, for that reason, access the Court file for perusal. 

The learned defence counsel has, however, sent copies of the police report, the 

FIR, seizure memo etc. for the perusal of this Court through virtual mode. Their 

perusal would reveal that the police concerned have arrested the accused on 

13.11.2019 in Case FIR No. 61 on the allegation that he has committed offence 

punishable under sections 8/20 of the NDPS Act. The police has alleged of hav-

ing recovered 1900 grams of charas (01 Kilo and 900 grams) from his posses-

sion. The police have alleged that he is carrying the trade of narcotic drugs and 

involving youth in drug addiction.  

3. The honorable High Court has issued Circular No. 15/GS on 26.03.2020 re-

garding protective measures to contain spread of COVID-19 virus pandemic. 

Honorable the Chief Justice has issued certain directions keeping in view decla-

ration of lockdown of 21 days by the Government of India, vide its No. 40-3/ 

2020-DM-1(A) dated 24.03.2020 and the closure of Government offices by the 

Government of Union Territory of Jammu and Kashmir in terms of its Order no. 

421-JK (GAD) of 2020 dated 25.03.2020. Honorable the Chief Justice has direct-

ed that the access to all the Court complexes of the Union Territories of Jammu 

& Kashmir and Ladakh, including the High Court complexes at Srinagar and 

Jammu shall remain closed during the period of lockdown. Honorable the Chief 

Justice has also directed that the Principal District and Sessions Judges shall 

make arrangements for hearing of any exceptionally urgent Civil/Criminal mat-

ter(s) from the residence(s) of the Judicial Officer(s) who shall be designated by 

the concerned District and Sessions Judge for the purpose and that the hearings 

shall be on the virtual mode only. The learned Principal District and Sessions 

Judge Srinagar, has in pursuance of the foresaid directions of honorable the 

Chief Justice issued Order No. 542 of 28.03.2020 and designated this Court to 

deal with bail/remand and exceptionally urgent civil/criminal matters from the 

residence by virtual mode only w.e.f. 06.04.2020 to 10.04.2020.   

4. The question that would here arise for this Court’s consideration is whether 

the instant bail petition would fall within the category of ‘extremely urgent mat-

ters’ warranting the immediate indulgence of this Court. This Court holds the 

humble view that the instant bail matter will not fall within the category of ex-

tremely urgent matters for several reasons. First, the State Legal Services Au-

thority (UT of J&K) has issued an order and its corrigendum on 01.04.2020 re-

garding the release of Undertrial Prisoners. It has directed that the following 

categories of undertrial prisoners may be considered for 60 days interim bail, 

extendable for another period in case the circumstances so demand, on furnish-

ing surety and personal bond: (i) All undertrial prisoners with only one case 

pending against them, in which maximum prescribed sentence is 7 years or 

less with or without fine; (ii) Matters pertaining to prisoners with advanced age, 

suffering from any illness may be examined on case to case basis. 
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Note: Following categories of prisoners, even if falling in the above criteria, may 

not be considered— 

(a) All inmates undergoing trial for intermediate or large quantity recovery 

under the NDPS Act or u/s 379-B IPC or under POCSO Act or for any crime 

against women or for an offence of acid attack.  

(b) All under-trials who are foreign nationals  

5. The Police concerned have alleged of having recovered 1900 grams of Charas 

like substance from the Petitioner/accused herein. Having regard to the Notifi-

cation No. 1055 (A) dated 19.10.2001 specifying small and commercial quantity 

of contrabands, the contraband alleged to have been recovered from the pos-

session of the accused falls in the category of commercial quantity and the of-

fence that the accused is alleged to have committed carries punishment of upto 

20 years. Charas figures at serial No. 23 in the foresaid Notification according to 

which 100 grams and less of Charas constitute small quantity and one kilogram 

and more constitute commercial quantity. Further the petitioner/accused does 

not appear from averments of the petition to be a person of advanced age or suf-

fering from any illness. In this view of the matter and having regard to the fore-

said Corrigendum to order that the SLSA has issued on 01.04.2020, this Court 

does not consider the instant application as extremely urgent. 

6. Secondly, the entire world and the entire nation are facing the unprecedented 

scourge of COVID-19 pandemic. The Government of India has declared nation-

wide lock down for a period of 21 days, commencing from 25.03.2020 to 14.04. 

2020. The Ministry of Home Affairs invoking section 6 of the Disaster Manage-

ment Act, 2005 has issued an order directing the State and its Authorities to im-

plement measures including restriction on movement of citizens, closure of all 

offices, factories, shops and establishments except essential goods and services. 

The Law Enforcing Agencies have taken legal action against the defaulters under 

section 188 of the Penal Code for committing disobedience of order duly prom-

ulgated by a public servant. This COVID-19 pandemic has hindered the regular 

functioning of the Courts. The Courts, while they dispose of a bail petition, will 

require the assistance not only of the defence counsel or lawyer of the accused 

but the Prosecution as well. The Prosecution requires to be given fair chance of 

hearing especially when the offence is one which has eaten the vitals of our so-

ciety, and destroyed our youth and the economy. The Prosecution requires to 

be provided a fair opportunity to produce all material and evidence on  record 

to oppose the bail petition more particularly in view of the provisions of section 

37 of the Act.  

7. Today the situation is grave and the scare of the disease so widespread and 

pervasive that everything, even the life, appears as if it has come to a standstill. 

This Court considers that in such situation, it may not be possible for the Pro-

secution to produce evidence on record to oppose the bail petition. The Prosecu-

tion cannot incur any liability in the present situation if the trial is delayed or 

hindered and it does not produce any witness. It has no power to control the 

situation or even manage it. Even this Court will require to essentially examine 
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the Court file and the Record which will not be presently available in view of 

closure of access to the Courts for both the judicial officers and the staff. This 

Court cannot direct the Criminal Ahlimad to procure the Court file and produce 

it before me for perusal at this stage either physically or through virtual mode. 

The physical production of the Court file will require the Criminal Ahlimad to 

visit the court complex and procure the file which will amount to committing 

breach of the directions of Honorable the Chief Justice and may even imperil 

the health of the Criminal Ahlimad and those who come in contact with him.  

8. Thirdly, the bail application does not contain any material which may satisfy 

or persuade this Court into thinking that the instant matter is one of extremely 

urgent nature. The bail petition does not contain anything to show that the ac-

cused is a person suffering from any infirmity or disease or sickness or that he 

is an old aged person. Even his learned counsel did not place on record any ma-

terial or medical report which would show that the accused is suffering from 

any disease or infirmity or that his health condition has worsened in the Jail or 

there is apprehension that he may contact any disease there. Presently the jails 

are kept in high hygienic conditions. True the right to personal liberty of the 

accused is a sacrosanct right but in the prevailing circumstances that right of the 

accused must yield to the larger public interest. Right of the accused to personal 

liberty is not the sole consideration in deciding a bail petition but there are eq-

ually other weighty considerations like gravity of the offence and the severity of 

punishment that it carries, the impact of the offence on the social and economic 

structure of the State, the antecedents of the accused, his likelihood of coming 

again into contact with drugs pedlars if he is released on bail. If this Court were 

to think only of the right to personal liberty of the accused and yet deny the pro-

secution the opportunity to oppose the bail petition on the foresaid other con-

siderations it would amount to reaching a lopsided view of the matter. On this 

count too this Court considers that the instant bail petition will not fall within 

the category of extremely urgent matters.        

9. This Court finds guidance to reach such conclusion in the judgment of the 

honorable Rajasthan High Court in Bail Application No. 17767/2019 titled Sha-

rukh son of Jaharu Khan Vs State of Rajasthan and that of the honorable Bom-

bay High Court in CRI. Bail Application No. 691 of 2020 titled Sopan Ramesh 

Lanjekar Vs State of Maharashtra. The honorable Rajasthan High Court has 

held in Bail Application No. 17767/2019 that “12. It is true that right to liberty is 

a fundamental right and citizens are free to move anywhere in the country but 

reasonable restrictions have been imposed due to emergent situation to prevent 

the spreading of COVID-19 virus. The entire country is under lockdown.” “13. 

Release of an accused or convict at the cost of breaching the order of lockdown 

and at the cost of risking the life of many cannot be considered to fall within the 

category of extreme urgent matter.” “15. In view of the discussions made here-

inabove, this Court is of the considered view that at the time when there is com-

plete lockdown the bail application, appeals under the SC/ST Act, applications 

for suspension of sentence cannot be considered to be of extreme urgency.” 
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10. Consistent with the foresaid discussion and reasons, this Court holds the 

opinion that the instant bail application filed in this Court through virtual mode 

does not fall within the category of extremely urgent matter and it does not war-

rant the immediate indulgence of this Court. But this Court does not find any 

reason to entertain the instant bail petition urgently today. This bail Petition 

shall come up for hearing before this Court after completion of the period of 

lockdown and after resumption of the working of the Court which is likely to be 

on 15.04.2020.  

Announced                                                                 3rd Addl. Sessions Judge  

07.04.2020                                                                  Srinagar         
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