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THE COURT OF 3RD ADDITIONAL DISTRICT AND SESSIONS JUDGE ..... SRINAGAR 
******* 

File No.                         Date of Institution                               Date of Order 

20/M                                  18.03.2020                                        27.04.2020                                

CNR No. JKSG010007282020     

                               Faizan Zahoor son of Zahoor Ahmed Sheikh 

                               Resident of Mochuwa Bagh-Mehtab Srinagar 

                                                                                                        ... Petitioner 

                                Petitioner through Advocate M. A. Magray (virtual mode) 

                                                            Versus  

                               Union Territory of Jammu and Kashmir through 

                               SHO Police Station Shaheed Gunj Srinagar 

                                                                                                    ..... Respondent 

                               Prosecution through learned Addl. Public Prosecutor  

                                                                                                     (virtual mode) 

In the matter of: Petition for admission of the accused to Bail.  

CORAM: Tasleem Arief 

JO Code: JK00057 

Order (at Residence) 

1. The learned counsel for the Accused has presented the instant bail petition 

in this Court through virtual mode having sent it through WhatsApp messag-

ing. Pertinent it would be to mention here that the learned counsel for the Ac-

cused has already filed the bail petition in this Court on 18.03.2020 which was 

last posted for hearing on 24.03.2020. This Court has obtained the Police Report 

and the Prosecution objections in that bail petition. Due to holiday scheduled on 

24.03.2020 and lockdown thereafter, the said bail petition could not be taken on 

board in the Court. The learned counsel for the Accused has thus filed the instant 

soft copy of that bail petition through virtual mode on 30.03.2020.  

2. The learned counsel for the Accused has averred that the Respondent has ar-

rested the accused on 02.03.2020 on a fake and frivolous allegation of having 

committed offence punishable under sections 8/21 of the NDPS Act in Case FIR 

No. 15/2020. He has averred that the accused is a law abiding citizen, that he 

does not have any previous criminal record and that he has got respect and dig-

nity in the area. He has averred that the Respondent has booked the petitioner 

in a false, frivolous and fabricated case, that the accused has no knowledge of 

the incident, that he is a bread earner of his family and a mason by profession. 

He has averred that the Respondent did not comply with the mandatory provi-

sions of the NDPS Act, that the accused is innocent and did not commit any of-

fence. He has averred that this Court may grant the accused bail so as to enable 

him to prepare his defence. He has averred that the accused has a fundamen-

tal right to personal liberty and that the Respondent has curtailed his freedom 

without any right or justification. He has sought admission of the accused to 

bail and sought also to assure this Court that the Accused will abide by the con-
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ditions of the bail order, that he will not abscond or tamper with the prosecu-

tion evidence. 

3. The Prosecution has also sent through virtual mode through WhatsApp mes-

saging the police report and other documents which would show that the Police 

Station Shaheed Gunj has arrested the accused on 02.03.2020 in Case FIR No. 15 

on the allegation that he has together with other accused, committed offence 

punishable under sections 8/21 read with section 29 of the NDPS Act. The Police 

have alleged of having apprehended the accused herein and his co-accused on 

02.03.2020 during patrolling at Guru Bazar Bund and of having recovered ten 

grams of heroin like substance from their possession during their search. The 

police have alleged that the Accused herein and his co-accused are carrying the 

trade of narcotic drugs and that it was on their disclosure statement and indica-

tion that the Police have arrested two other drug pedlars (co-accused in the case) 

and recovered fifteen grams of heroin like substance from their possession. The 

Police would arrest the foresaid accused, prepare the site map, seize the contra-

band, weigh the contraband and found it to weigh 10 grams and 15 grams as the 

case may be; they would seal the seized contraband on spot, produce it before 

the Executive Magistrate and he would remove samples from it and send those 

samples to the FSL for analysis; the FSL report is awaited. The Police would rec-

ord the statements of witnesses and found the accused herein and the other ac-

cused of having prima facie committed the offence punishable under sections 

8/21 read with section 29 of the NDPS Act.      

4. The Prosecution has contested the bail petition and filed objections; it has 

averred that the accused has committed a heinous non-bailable offence which 

carries severe punishment and which is an offence against interests of the gen-

eral public; it has averred that the Police concerned have collected cogent evi-

dence against the accused during the investigation which prima facie connect 

him with the crime and that the investigation is at the stage of infancy; it has 

averred that the accused does not deserve the concession of bail, and if he is 

granted bail it will make a travesty of justice. It has averred that if the accused is 

admitted to bail, he will repeat the offence and he will abscond and tamper with 

the prosecution evidence and hamper the investigation. Based on such of these 

averments, it has sought rejection of the bail petition.  

5. This Court has heard the learned counsel for the accused as also the learned 

Additional Public Prosecutor, perused the bail petition, the objections, the po-

lice report and other documents and considered law on the subject. 

6. Doubtless the police have alleged the accused herein of having committed of-

fence punishable under sections 8/21 read with section 29 of the NDPS Act; they 

have alleged of having recovered heroin like substance from him and the other 

accused. They have found that the contraband allegedly recovered from the ac-

cused weighed 10 grams and 15 grams as the case may be which is an interme-

diate quantity of the contraband according to entry No. 56 of the Notification No. 

1055 (E) of 19.10.2001. The quantity of the contraband allegedly recovered from 

the accused being an intermediate quantity and less than the commercial quan-

tity will not attract the applicability of section 37 of the NDPS Act and this Court 
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cannot apply the rigour of that section in the present case. The rigour of section 

37 of the Act will apply only in those offences which are punishable under sec-

tions 19, 24 and 27A and all those offences that involve the commercial quantity 

of contrabands. It will not be required of the accused here to satisfy this Court at 

this stage of the bail that he has not been guilty of the offence. The present bail 

petition would be considered under the provisions of section 437 of the Code; 

the provisions of section 437 of the Code confer discretion on a court to grant 

bail to an accused who is alleged of having committed an offence which is not 

punishable with death or imprisonment for life.  

7. The settled position of law is that in considering a bail petition, a court is not 

required to conduct a preliminary trial of the case and consider the probability 

of the accused being found guilty or innocent. A Court, while deciding such peti-

tion, will be traversing beyond its proper ambit and exceeding the limit of its 

function if it engages itself in discovering the guilt or innocence of the accused. 

The guilt or innocence of the accused can be determined only at the trial.  

8. Be the case as it may, this Court deals here with the bail plea of the accused. 

The power of Courts to grant or refuse bail to a person accused of the commis-

sion of a non-bailable offence is discretionary in nature. Even so the Courts can-

not exercise that discretion in an arbitrary, casual or a whimsical manner. They 

require exercise that discretion both in a judicial and judicious manner and 

based on an objective consideration of the material brought on record and ac-

cording to well established judicial principles. The judicial exercise of that dis-

cretion requires the Courts to consider the nature, character and gravity of the 

allegation constituting the offence and depravity of the act, the severity of the 

punishment that it carries and the knowledge of how it has affected the victim 

and the community and how the public has reacted towards it; it must consider 

also the standing, character, conduct and antecedents of the accused, the pro-

spects of his reformation and the possible mental and physical impacts of in-

carceration on his health. The Court must also consider all the material that the 

prosecution has produced in support of the charge and such of it as has been 

produced to substantiate its apprehensions expressed about chances of abscon-

sion of the accused and his tampering with its evidence if he is admitted to bail. 

The nature of the accusation and the character of the accused are the most im-

portant considerations in bail matters. Sometimes it becomes imperative for the 

court to refuse bail to an accused when it is satisfied, on objective consideration 

of the matter, that it would be prejudicial to societal interests to admit him to 

bail. However, the general rule is bail and not jail. It is only in exceptional cir-

cumstances that the court may refuse the admission of an accused to bail.           

9. The prime object of the grant of bail is to secure to a person accused of the 

commission of an offence his personal liberty. Every person has a right to per-

sonal liberty and no authority can deprive him of that personal liberty except in 

accordance with the procedure established by law. The right to personal liberty 

of a person is a sacrosanct right guaranteed by the Constitution. That constitu-

tional guarantee of personal liberty is reinforced by the presumption of inno-

cence of the accused until the prosecution should, beyond reasonable doubt, 

establish his guilt. The courts are under a duty to protect the fundamental right 
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to personal liberty of a person accused of the commission of an offence keeping 

in view the presumption of his innocence on the one hand and protection of the 

right of prosecution to secure his presence at the trial or during investigation 

and protection of its evidence from tampering on the other hand. The courts are 

required to draw balance between the individual interests and the societal inter-

ests. This Court finds guidance in this regard in numerous judgments of the su-

perior Courts and notably in the judgment of the honorable Supreme Court in 

the case of Babu Singh Vs State of U.P. AIR 1978 SC 527.  

10. The incarceration of an accused pending trial has no punitive purpose; it is 

an arrangement to secure his presence in the court during trial or before an in-

vestigation officer during investigation. The court may release the accused on 

bail if it is possible to secure his presence during trial otherwise than by incar-

ceration. One way of doing it is to hand him over to the sureties, demand suffi-

cient bail from them and make them responsible for ensuring his presence in 

the court or before an investigating officer. The settled position of law it is that 

the Court may admit an accused to bail if he ensures it that he will not abscond 

or thwart the trial or tamper with the prosecution evidence. The honorable High 

Court of Himachal Pradesh has beautifully summed up this proposition in the 

case of Rajkumar Vs State of H.P. 2002 Cri LJ 3816. It has held that “the main 

purpose of incarceration of accused during trial in judicial custody is to ensure 

that the accused faces trial, that is to say, that he may not abscond with a view to 

evade the trial and secondly that he does not tamper with the prosecution evi-

dence. In case the aforesaid two purposes, that is, the presence of the accused 

at the trial and non-tampering with the prosecution evidence can be achieved 

and otherwise assured, ordinarily there should be no objection in granting bail 

to the accused.” 

11. The Public Prosecutor has argued that the bail petitioner/accused may tam-

per with the prosecution evidence and he may abscond, if he is admitted to bail. 

But this Court finds no ground to agree with this contention of the prosecutor as 

she did not bring any material on record to substantiate her apprehensions. On 

the contrary it would be found from the material on record that the proposed 

prosecution witnesses are largely police personnel and they would least be dis-

suaded by the accused herein or any other person on his behalf to disclose any 

facts connected with the case to the Court or to any police officer or other au-

thority. Equally repellent appears her contention that the accused herein will ab-

scond if admitted to bail. But the perusal of material on record shows that the 

accused herein is the resident of this Union Territory residing within the juris-

diction of this Court and that he has relationships within the UT. The prosecu-

tion did not produce any material which will show or suggest that the accused 

herein is dreaded criminal and his admission to bail would be threat to society 

or public order. It has placed on record no material to show or suggest that the 

conduct, character and antecedents of the accused are deplorable. On the other 

hand the accused herein has sought to assure this Court that he will obey and 

abide by the conditions of the bail order and that he will not abscond or tamper 

with the prosecution evidence. Such being the case, this Court considers it ex-

pedient in the interests of justice to admit the accused herein to interim bail at 
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this stage and release him from judicial custody. The prosecution did not pro-

duce anything on record which would justify or warrant the continued deten-

tion of the accused herein during the pendency of investigation and trial. 

12. This Court seeks guidance from judgment of the honorable Supreme Court 

in Kalyan Chandra Vs Rajesh Ranjan (2005) 2 SCC 42. It has held that "under 

the criminal laws of this country, a person accused of offences which are non-

bailable, is liable to be detained in custody during the pendency of trial unless he 

is enlarged on bail in accordance with law. Such detention cannot be questioned 

as being violative of Article 21 of the Constitution, since the same is authorized 

by law. But even persons accused of non-bailable offences are entitled to bail if 

the Court concerned comes to the conclusion that the prosecution has failed to 

establish prima facie case against him and/or if the Court is satisfied by reasons 

to be recorded that in spite of the existence of prima facie case, there is need to 

release such accused on bail, where fact situations require it to do so."  

13. This Court considers it expedient in the interests of justice to admit the ac-

cused to interim bail at this stage as it is expected to help the court see as to how 

he will conduct himself on his release on bail. The accused is accordingly admit-

ted to interim bail until 04.05.2020 provided that he shall furnish bail bonds to 

this Court in a sum of fifty thousand rupees secured by one surety and a per-

sonal bond too in the same amount to be executed before the Superintendent of 

the Jail concerned who shall transmit the same to this court. And further pro-

vided that he shall attend in the Court on every occasion of hearing in the case 

during the course of trial and shall not remain absent on any occasion without 

its previous permission and in case of unavoidable absence he shall intimate it 

and request that he may be permitted to be represented by his counsel; he shall 

cooperate with the IO during the course of investigation; he shall not either di-

rectly or indirectly dissuade any person acquainted with the facts of the case to 

disclose them before the Court or to any other authority; he shall not repeat the 

commission of the offences or commit any offence similar in nature to the of-

fence of which he is accused; he shall not leave the territorial limits of the Union 

Territory without previous permission of this Court. He shall observe a quaran-

tine period of 14 days at his home and follow proper social distancing norms 

as prescribed by the Government.   

14. The prosecution shall have right to seek cancellation of the bail if it finds 

that the bail petitioner/accused has violated any condition of this bail order or 

for any other valid reason. Further this Court considers it opportune to empha-

size here that the observations made by it herein shall not be construed to af-

fect the merits of the main case in any wise. After the bail bonds on behalf of the 

Accused herein are furnished to this Court and accepted and attested by it, it 

will issue docket directing the Superintendent of Jail concerned to release the 

accused from his custody on obtaining personal bond from him provided he is 

not involved or required in any other case or offence. The petition shall be 

listed for further proceedings on 04.05.2020. 

Announced                                                                    3rd Additional Sessions  

27.04.2020                                                                     Judge Srinagar  
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