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THE COURT OF 3RD ADDITIONAL DISTRICT AND SESSIONS JUDGE .... SRINAGAR 

Duty Judge for District Srinagar 
*******  

File No.                         Date of Institution                                Date of Order 

Nil                                      28.04.2020                                         28.04.2020 

1. Fayaz Ahmed son of Ghulam Ahmed Ahangar 

2. Gulzar Ahmed son of Ghulam Ahmed Ahanger 

3. Hameeda wife of Ghulam Ahmed Ahanger 

Residents of Bongam Khonmoh Srinagar 

4. Shubeena Akhter (alias Fancy) wife of Mushtaq Ahmed Sheikh 

5. Mushtaq Ahmed Sheikh son of Bashir Ahmed Sheikh 

Residents of Lassipora Budgam 

                                    Petitioners.. 

             Petitioner through Advocate Tanseef Mushtaq (virtual mode)  

                                                         Versus 

          Union Territory of Jammu & Kashmir  

                    Through SHO Police Station Women’s Cell 

                    Rambagh Srinagar 

                                            Respondent 

                    Respondent through learned Addl. Public Prosecutor  

                                                                                                  (virtual mode) 

 

In the case of: Application for grant of anticipatory bail. 

Coram: Tasleem Arief 

JO Code: JK00057 

ORDER: (at Residence) 

1. The Petitioners’ learned Counsel has presented the instant petition for ad-

mission of the petitioners to anticipatory bail in this Court through virtual mode 

having sent it through WhatsApp messaging in view of the honorable High 

Court circular No. 15/GS issued on 26.03.2020 and Order No. 1575/GS issued 

on 14.04.2020 regarding the protective measures to contain the COVID-19 virus 

pandemic. This Court has entertained the petition and it shall be diarized in the 

Regular Register after the completion of Lockdown and after the resumption of 

working by the Court. This Court has provided the Prosecution a copy of the 

petition through the Mohrir Courty through virtual mode and asked it to file the 

police report and the objections on the next date of hearing.     

2. The Petitioners have sought anticipatory bail on the ground that they have a 

reasonable apprehension of being arrested by the Respondent–Police Station on 

the allegation of having committed a non-bailable offence. They have averred 

that they are reputed persons and respected in their locality, that they are inno-

cent persons and that they did not commit any offence much less the offence 

of which they are accused. They have averred that one of them, Fayaz Ahmed 

Ahanger, had booked the complainant herein in offences punishable under sec-
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tions 380 and 506 of the Penal Code and that the complainant herein wants to 

take revenge of them and that he has lodged false, frivolous and concocted case 

against them and that he has implicated them in a fabricated case. They have 

averred that they have fallen prey to the animosity of the complainant, that the 

police are harassing them and that the police want to arrest them. They have 

averred that if the police will arrest them, they will suffer disrepute in society 

and that their image will be tarnished. They have sought to assure this Court 

that they will not abscond or tamper with the prosecution evidence. Based on 

such averments, they have sought their admission to anticipatory bail.  

3. This Court has heard the petitioners’ learned counsel, perused averments of 

the petition and considered law on the subject. The provisions of section 438 

of the Code (Section 497A of the Old Code) deal with the power of High Court 

and that of the Court of Sessions in matters relating to the grant of anticipatory 

bail. Settled position of law it is that the power of granting anticipatory bail is 

extraordinary in character and has to be exercised in exceptional cases where it 

appears that the person is falsely implicated or a frivolous case has been lodged 

against him or where the court is of the view that there are reasonable grounds 

to believe that the person accused of an offence is not likely to abscond or mis-

use the liberty while on bail. The purpose and objective of such power is to see 

that the liberty of a person is not put to jeopardy on frivolous grounds at the 

instance of irresponsible persons who have been made incharge of the investi-

gation. Anticipatory bail in effect provides the bail ap-plicant immunity from 

unnecessary detention and protection against harassment and humiliation 

which are a necessary concomitant of arrest. 

4. The honorable Supreme Court has observed in the case of Arnesh Kumar Vs 

State of Bihar and another (2014) 8 SCC 273 that “arrest brings humiliation, 

curtails freedom and cast scars forever. Law makers know it so also the police. 

There is a battle between the lawmakers and the police and it seems that po-

lice has not learnt its lesson; the lesson implicit and embodied in the Cr.PC. It 

has not come out of its colonial image despite six decades of independence; it is 

largely considered as a tool of harassment, oppression and surely not consi-

dered a friend of public. The need for caution in exercising the drastic power 

of arrest has been emphasized time and again by Courts but has not yielded 

desired result. Power to arrest greatly contributes to its arrogance so also the 

failure of the Magistracy to check it. Not only this, the power of arrest is one of 

the lucrative sources of police corruption. The attitude to arrest first and then 

proceed with the rest is despicable. It has become a handy tool to the police 

officers who lack sensitivity or act with oblique motive. 

“Law Commissions, Police Commissions and this Court in a large number of 

judgments emphasized the need to maintain a balance between individual 

liberty and societal order while exercising the power of arrest. Police officers 

make arrest as they believe that they possess the power to do so. As the arrest 

curtails freedom, brings humiliation and casts scars forever, we feel differently. 

We believe that no arrest should be made only because the offence is non-bail-
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able and cognizable and therefore, lawful for the police officers to do so. The  

existence of the power to arrest is one thing, the justification for the exercise of 

it is quite another. Apart from power to arrest, the police officers must be able 

to justify the reasons thereof. No arrest can be made in a routine manner on a 

mere allegation of commission of an offence made against a per-son. It would be 

prudent and wise for a police officer that no arrest is made without a reason-

able satisfaction reached after some investigation as to the genuineness of the 

allegation.”   

5. The Petitioners’ learned counsel has argued that the police concerned have 

implicated and involved the petitioners in a false and frivolous case involving 

the commission of non-bailable offence and that the police are seeking a pretext 

to arrest them. Thus the reasonable apprehension of being arrested by the police 

concerned expressed by the petitioners would appear genuine to this Court at 

this stage. Two of petitioners are women and all of them have good social repute. 

They will definitely feel humiliation, agony and harassment if they are arrested 

by the police at their whim and caprice. This Court does not find any reason at 

this stage to presume that the petitioners will tamper with the prosecution 

evidence or abscond or misuse their liberty while on bail. Such being the case, 

this Court considers it proper and expedient in the interests of justice to admit 

the Petitioners to interim bail in anticipation of arrest until the next date of 

hearing pending filing of objections and the police report by the Prosecution 

and the consideration of the same. A copy of this order be served on the Addl. 

Public Prosecutor and the Superintendent of Police Srinagar. Thus the SHO Police 

Station Women’s Cell Rambagh shall release the Petitioners on bail in the event 

of their arrest or that of any of them provided that they shall, each one of them 

as the case may be, furnish bail bonds in an amount of thirty thousand rupees 

secured by one surety and provided further—  

(I) that they are not involved in any offence which is punishable with imprison-

ment for a term exceeding five years. Nothing in this order shall be deemed to 

prevent or restrain the police concerned to proceed against the petitioners in 

case of their involvement in a non-bailable offence carrying punishment of im-

prisonment of more than (05) five years; (II) that they are not involved in any 

offence punishable under section 188 of the Penal Code or any special Act or 

any special law for the time being in force within the Union Territory including 

the NDPS Act, Prevention of Corruption Act, Forest Act and other special laws 

being in force within the Union Territory; (III) that they are not involved in any 

terrorism related act or any subversive or such other act which is prejudicial 

to the unity, sovereignty, integrity and security of the country; and (IV) that 

they are not involved in any sexual offence or any immoral activity or any other 

offence relating to trafficking of human beings for immoral purposes.  

The petitioners shall abide by, and observe, the following conditions— 

(I) they shall make themselves available for interrogation by the investigation 

officer as and when required; 
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(II) they shall not, directly or indirectly, make any inducement, threat or promise 

to any person acquainted with the facts of the case so as to dissuade him or 

her from disclosing such facts to the Court or to any police officer; 

(III) they shall not leave this Union Territory without the previous permission 

of the Court; and 

(IV) they shall not commit any offence similar to the offence of which they are 

accused or suspected. 

The petitioners are therefore granted interim anticipatory bail until 06.05.2020. 

However, Prosecution shall be at liberty to apply for the cancellation of the bail 

if the petitioners fail to abide by the conditions or any of them as stipulated 

above. The bail petition shall be listed on 06.05.2020 for filing of objections and 

production of the police report by the Prosecution. Further the Petitioners’ 

learned counsel shall supply the hard copies of the bail petition to this Court 

within one week after the completion of lockdown and resumption of normal 

functioning by the Courts.   

Announced                                                                      3rd Additional Sessions  

28.04.2020.                              Judge Srinagar.  
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