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APPLICATION FOR GRANT OF BAIL 

 

O R D E R 

 

1.  At the very outset, it is apt to mention here that pursuant to the 

Circular NO.15/GS Dated 26.3.2020 of the Hon’ble High court 

so as to overcome the spread of COID-19 (Coronovirus), the 

bail application on behalf of the Petitioner came to be submitted 

through WhatsApp. The report from the Police concerned and 

objections from the prosecution were also sought through 

WhatsApp. 

2. In the application, bail of the Petitioner has been sought on the 

grounds that the Petitioner has been arrested by the Police 

Station Zadibal on 19-03-2020 without any cause or 

justification, however, some baseless allegation has been 

levelled by the concerned police against the petitioner. The 

Petitioner is a very much innocent person and has not 

committed any offence whatsoever whether directly or 



indirectly.The  Petitioner is running a pharmacy near Zadibal 

Police Station and has a good reputation in the society. He has 

never been involved in any unlawful activities and has always 

respected the law of land being a respectable citizen of the 

country. Petitioner is languishing in jail for false and baseless 

allegations and there is every threat that the detention will 

deteriorate his health especially presently when World Health 

Organization has declared COVID-19 as pandemic and global 

medical emergency is declared. It is undertaken on behalf of the 

Petitioner that he will not tamper or hamper the prosecution 

evidence nor will jump over the bail incase same is granted in 

his favour. Further the Petitioner is ready to comply with all the 

directions which may be imposed by this court.  

3. Police report submitted by Sub Divisional Police Officer 

Hazratbal Srinagar reveals that on 19-03-2020 during evening 

hours, the SHO of Police Station Zadibal was perusing the 

letters (Dak) in his office and during this one person namely 

Bilal Ahmad Dar S/o Ghulam Ahmad Dar R/o Sikha Bagh 

Lalbazar Srinagar C/o Al-Habib Medical Shop, Shari Butt 

entered into the office of SHO and paid Rs.20,000/- as bribe to 

him. Pertinent to mention here is that the said person is running 

a Medical Shop and during these days Coronovirus has spread 

in the whole country including the Valley of Kashmir as a result 

of which people are purchasing masks and other medicines. 

With a view to hide this offence, the said person was paying 

bribe to the SHO Zadibal, as such was arrested on spot and the 

bribe amount in the shape of Indian currency of Rs.20,000/- 

were seized as per a separate seizure memo. FIR for above 

referred offence was lodged and investigation started. 

Statements of witnesses were recorded, site map was also 

prepared and accused is lodged in Police custody as per remand 

dated 26-07-2020.   



4. Prosecution has resisted the application on the grounds that the 

act/offence committed by the accused in these compelling 

situations is of heinous nature and anti-social. As per the police 

report, it is crystal clear that accused has tried to offer illegal 

gratification in order to shield his nefarious activities, which 

speaks the gravity of an offence. Further the investigation of the 

case is at its infancy stage, as such the release of accused may 

hamper the investigation. Accordingly the prosecution has 

prayed for the rejection of the application. 

5. Learned counsel for the accused in his written arguments has 

submitted that it is admitted fact that the Petitioner/accused is 

running a pharmacy near Police Station Zadibal since decades 

and is registered with the Health department of J&K. The police 

report does not reveal as to what illegal activity was accused 

doing which contradicts the story o prosecution and makes it 

doubtful. Further the Police report does not reveal as to why the 

Petitioner/accused has gone to police Station. For the sake of 

arguments, if a person is doing illegal activity which though is 

not reflected and described in report why a person would go 

himself to police Station unless called. The accused/Petitioner 

was called to police Station and he had accordingly complied 

with the direction. The accused has been trapped their and false, 

baseless allegation has been levelled against him. Learned 

counsel has further submitted that the money alleged to be 

seized by police has not been offered in bribe but has been in 

pocket of accused/Petitioner which was for his personal use. 

There is high risk of transmission of COVID-19 to the accused 

if he would not be released on bail. The Supreme Court in view 

of the present crisis of coronovirus has also directed to consider 

the bail of under trial prisoners involved in the offence where 

imprisonment is upto seven years so as to decongest the 

prisons. The police report does not reveal for what purpose the 

accused/Petitioner would have offered the illegal 



gratification/bribe which again makes the story of prosecution 

shaky ad doubtful. Learned counsel has further submitted that 

the Petitioner/accused cannot be in a position to tamper with the 

evidence specifically when whole country is in lockdown and 

there is imminent threat to the life of accused himself while 

going even out of home due to the said virus. Learned counsel 

has accordingly prayed for enlarging the accused on bail.  

6. Arguments of learned counsel for accused were refuted by the 

learned Senior Public Prosecutor on the grounds that the 

accused is involved in non-bailable, heinous and anti-social 

offence, therefore, any concession of bail in favour of the 

Petitioner/accused at this time shall be against the interests of 

the society. Further the investigation of the case is at its infancy 

and incase the accused is admitted to bail, he will try to win 

over and tamper the prosecution witnesses. 

7. Heard learned counsel for the accused, SPP for the State and I 

have also gone through the application, objections and the 

police report.   

8. Before proceeding to weigh the relative contentions of counsel 

for the parties, it shall be necessary to extract the relevant 

portions of the judgments of Hon'ble Supreme Court that 

pertain to the principles required to be taken into consideration 

while deciding the bail application. In Gurcharan Singh & Ors 

v. State (Delhi Admn.) AIR 1978 SC 179; Gudikanti 

Narasimhulu & Ors v. Public Prosecutor, (1978) SC 729; State 

of U.P vs. Amarmani Tripathi (2005) 8 SC 21 and Sanjay 

Chandra v. CBI 2011(4) Cr. Court Cases 849 SCC, the legal 

position that emerges is summarized as follows:- 

a)  Personal liberty is too precious a value of our 

Constitutional System recognized under Articles 21 that 

the crucial power to negate it is a great trust exercisable 

not casually but judicially, with lively concern for the 

cost to the individual and the community. Deprivation of 

personal freedom must be founded on the most serious 



considerations relevant to the welfare objectives of 

society specified in the Constitution. 

 

b)  As a presumably innocent person the accused person is 

entitled to freedom and every opportunity to look after 

his own case and to establish his innocence. A man on 

bail has a better change to prepare and present his case 

than one remanded in custody. An accused person who 

enjoys freedom is in a much better position to look after 

his case and properly defend himself than if he were in 

custody Hence grant of bail is the rule and refusal is the 

exception. 

 

c)  The object of bail is to secure the attendance of the 

accused at the trial. The principal rule to guide release 

on bail should be to secure the presence of the applicant 

to take judgment and serve sentence in the event of the 

Court punishing him with imprisonment. 

 

d)  Bail is not to be withheld as a punishment. Even 

assuming that the accused is prima facie guilty of a grave 

offence, bail cannot be refused in an indirect process of 

punishing the accused person before he is convicted. 

 

e)  Judges have to consider applications for bail keeping 

passions and prejudices out of their decisions. 

 

f)  In which case bail should be granted and in which case 

it should be refused is a matter of discretion subject only 

to the restrictions contained in Section 437(1) of the 

Criminal Procedure Code. But the said discretion should 

be exercised judiciously. 

 

g)  The powers of the Court of Session or the High Court to 

grant bail under Criminal Procedure Code are very wide 

and unrestricted. The restrictions do not apply to the 

special powers of the High Court or the Court of Session 

to grant bail under Section 439(1) of Cr.P.C. Unlike 

under Section 437(1), there is no pan imposed under 

section 439(1) Cr.P.C against granting of bail by the 

High Court or the Court of Session to persons accused of 

an offence punishable with death or imprisonment for 

life. However, while considering an application for bail 

under Section 439(1), the High Court or the Court of 

Sessions will have to exercise its judicial discretion also 

bearing in mind, among other things, the rational behind 

the ban imposed under Section 437(1) against granting 

bail to persons accused or offences punishable with 

death or imprisonment for life. 



 

h)  There is no hard and fast rule and no inflexible principle 

governing the exercise of such discretion by the Courts. 

There cannot be an inexorable formula in the matter of 

granting bail. The facts and circumstances of each case 

will govern the exercise of judicial discretion in granting 

or refusing bail. The answer to the question whether to 

grant bail or not depends upon a variety of 

circumstances, the cumulative effect of which must enter 

into the judicial verdict. Any one single circumstance 

cannot be treated as of universal validity or as 

necessarily justifying the grant or refusal of bail. 

 

i)  While exercising the discretion to grant or refuse bail the 

Court will have to take into account various 

considerations like the nature and seriousness of the 

offence; the circumstances in which the offence was 

committed; the character of the evidence; the 

circumstances which are peculiar to the accused; a 

reasonable apprehension of witnesses being influenced 

and evidence being tampered with; the larger interest of 

the public or the State; the position and status of the 

accused with reference to the victim and the witness; the 

likelihood of the accused fleeing from justice; the 

likelihood of the accused repeating the offence; the 

history of the case as well as the stage of investigation 

etc. In view of so many variable factors the 

considerations which should weigh with the Court cannot 

be exhaustively set out. However, two paramount 

considerations are; (i) the likelihood of the accused 

fleeing from justice or tampering with prosecution 

evidence and these factors relate to ensure a fair trial of 

the case in the court of justice and hence it is essential 

that due and proper weight should be bestowed on these 

factors. 

 

j)  If the investigation has not been completed and if the 

release of the accused on bail is likely to hamper the 

investigation bail can be refused in order to ensure a 

proper and fair investigation. 

 

k) If there are sufficient reasons to have a reasonable 

apprehension that the accused will flee from justice or 

will tamper with prosecution evidence he can be refused 

bail in order to ensure a fail trial of the case. 

 

l)  The court may refuse bail if there are sufficient reasons 

to apprehend that the accused will repeat a serious 

offence if he is release on bail. 



 

m)  For the purpose of granting or refusing bail there is no 

classification of the offences except the ban under 

Section 437(1) of Criminal Procedure Code against 

grant of bail in the case of offences punishable with 

death or life imprisonment. Hence there is no statutory 

support or justification for classifying offences into 

different categories such as economic offences and for 

refusing bail on the ground that the offence involved 

belongs to a particular category. When the court has 

been granted discretion in the matter of granting bail and 

when there is no statute prescribing a special treatment 

in the case of a particular offence the Court cannot 

classify the cases and say that in particular classes bail 

may be granted but not in others. Not only in the case of 

economic offences but also in the case of other offences 

the Court will have to consider the larger interest of the 

public or the State. Hence only the considerations which 

should normally weigh with the Court in the case of other 

non-bailable offences should apply in the case of 

economic offences also. It cannot be said that bail should 

invariably be refused in cases involving serious economic 

offences. 

 

9.  Now let us weigh the case of the petitioner in light of the 

principles of law as laid above.  

10. The investigation in the case is in its preliminary stage. The 

Petitioner is alleged to have bribed the SHO Police Station 

concerned. How the Petitioner the owner of a medical shop 

could have dared to bribe the police officer in the police Station 

without there being a demand of bribe money, this aspect of the 

case is yet to be investigated. The police officer being particeps 

criminis in transaction of bribe money cannot be therefore, 

ruled out.  

11. Moreover, COVID-19 disease has caused havoc in the world 

nowadays. Almost whole population is under lockdown. The 

use of masks and other safety measures like that of sanitizers 

etc is in evitable as protection from this highly contagious viral 

disease. People are in queue before medical stores/shops for the 

purchase of these masks and sanitizers. Owners of the medical 

stores/shops are in process of hoarding of these items so as to 



mint money with active connivance and patronage of officers at 

helm of affairs particularly greedy police officials. The 

Petitioner, in order to mint money, advanced bribe money to 

SHO Police Station Zadibal and was arrested there. The 

concession of bail in favour of the Petitioner shall not be taken 

in good taste by the public at large who are in quos and 

confusion due to rapid spread of COVID-19 disease and same 

shall erode their faith in court system .  

12. In light of the discussion made above, I am of the considered 

view that the Petitioner’s case does not qualify for the 

concession of bail at this stage. As such the bail application is 

rejected. 

13. Before parting, I feel it appropriate to note here that the 

investigation in right perspective in this case can impartially be 

conducted by Anti Corruption Barue being prime investigating 

agency in corruption cases and it is advisable that ACB 

Kashmir should take the investigation in the case. With these 

observations the application is disposed of and shall go to 

records after due completion. A copy of this order be forwarded 

to Director ACB through PP for consideration in light of above 

observations.  

 

(R. N. Watal) 
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