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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE 

AT SRINAGAR. 

File No.______________ D.O.I  27-03-2020     D.O.D 01-04-2020 
 

Case No. 256/2020 
 

CNR No. JKSG030030732020. 

 

  Uneeb Showkat Misger S/o Habib Ullah Misger R/o 

Nowhatta Srinagar , at present Old Pandach Chinar Colony. 

Through his wife ShaziaMisger. 

          

        Applicant. 

    Through Ld. Advocate Aquib Hussain Bhat & 

Ld. Advocate Fahad Nisar Khan 

     V/S 

  State Through Police Station Soura. 

  F.I.R No. 13/2020 

  Offence U/Section 366, 376,506 IPC, 

 

 

In the matter of:-  

    Bail Application 

 

CORAM:- Gowhar Majid Dalal/ JO Code:- JK00098, 
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     ORDER 

 

Through the medium of this order / application for bail on  behalf 

of the above accused person is disposed off. I have perused the 

bail application , police report. By way of video conferencing I have 

heard  and considered the submissions of the Ld. Counsel for the 

accused. 

The brief resume of the bail petition filed by the Ld. Counsel for 

the accused is given here as under:- 

Ld. Counsel for the applicant has stated that the accused is 

innocent and has not committed any offences and has been 

arrested by the police station concerned on 21-02-2020 without 

any reason, cause or justification and is now languishing in the 

Central Jail Srinagar. Applicant is a peaceful citizen and is not 

involved in any criminal activity. The applicant has already filed bail 

application before the Chief Judicial Magistrate on 22-02-2020 and 

the Hon’ble Court has disallowed the same on 13-03-2020 and in 

view of the changed circumstances a fresh application is 

submitted. It is also pleaded that the non-applicant has completed 

the investigation in the case and the accused has been referred 

and lodged in the Central Jail Srinagar. That the alleged accused is 

working in a medical agency as employee and is the only bread 

earner of the family and in case the bail is not granted to the 

alleged accused, his family members will suffer starvation. That the 

alleged accused will not hamper and tamper with the prosecution 

evidences. That the alleged accused person will undertake to abide 

by all the terms and conditions that may be imposed by the 

Hon’ble Court. That the accused person will not leave the 

territorial jurisdiction of the Court. That the alleged accused has 

got deep roots in the society and has both movable and 
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immovable property in his name and there is no apprehension that 

the alleged accused will flee from the jurisdiction of this Court. It is 

also submitted that alleged accused is suffering from various 

ailments and there is likely hood of getting the accused exposed to 

risk of life amid Corona Virus as he is already suffering from cough 

and flue. It is also submitted that the dangerous virus namely 

Corona has spread all over the world including India and the UT’s 

of Jammu and Kashmir. The only treatment for the decease is 

social distancing which is being observed throughout India 

including UT OF JK. 

 

In the premises it is therefore prayed that this Hon’ble Court may 

be pleased to grant bail in favor of the applicant , the same would 

be in consonance with justice. 

Police report reflects that on 20-02-2020 complainant submits the 

report before the police stating therein that she is student of 10th 

class and she got introduced with theaccused in one of the 

marriage ceremonies of their relatives and he used to come to 

their residential house. Accused is dealing with medicines, she 

requested the accused that she needs the consultation from the 

doctor about her ailment, as he was dealing with medicines. Then 

he took the complainant in his private vehicle under the pretext of 

consultation and instead of taking her to doctor, he took her in his 

residential house at Pandach and committed rape upon her. He 

took naked photographs of complainant and intimated the 

complainant that he will upload these naked photographs on the 

social sites and she did not disclose this fact to the parents 

because of the threat and fear. He committed rape on her without 

her consent under the pretext of intimidation and blackmailing on 

15-02-2020 accused again took the complainant for the whole 

night in his house and committed repeated rape upon  her. On her 
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return, she narrated entire story to her parents and police was 

lateron informed and the case was registered under the above said 

F.I.R for the commission of the offence U/S 363, 376, 506 IPC.  

During the course of investigation offences U/S ¾ POCSA and 

offence U/S 363 IPC was dropped. The statement of the 

prosecutirxU/S 164 was recorded and the accused has been lodged 

to the Central Jail. 

Learned counsel for the accused submitted the detailed arguments 

by pleading that accused is innocent and has not committed any 

offence he drew the attention of the Court towards the concept of 

liberty as enshrined in the constitution. He also submitted that if 

the accused will not be enlarged on bail, it will amount to pre-trial 

punishment. He also focused its arguments viza viz the concept of 

bail and not jail. Ld. counsel also submitted that in wake of the 

Corona Virus which has spread all over the world including UT’s of 

J&K and in light of directions passed by the Hon’ble Supreme 

Court, in order to de-congest the jails petitioner be enlarged on 

bail in order to avoid the threat of spreading the virus and as the 

accused is suffering from cough, flue and other ailments and also 

the Hon’ble Apex and high court as the precautionary measures 

have already released many detainees including the prisoners 

detained under PSA.    And lastly prayed that the accused also be 

enlarged on bail. Ld. Counsel in order to support his arguments ld. 

Counsel procured various judgments /case laws some of which are 

reflected hereunder . 

BhagirathsinhJudejav.State of Gujrat reported in 1984 0 AIR(sc) 

372; 

Hon’ble Supreme Court observed“We fail to understand 

what the learned Judge of the High Court 

desires to convey when he says that once a 

prima facie case is established, it is 
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necessary for the court to examine the nature 

and gravity of the circumstances in which the 

offence was committed. If there is no prima 

facie case there is no question of 

considering other circumstances. But even 

where a prima facie case is established, the 

approach of the court in the matter of bail 

is not that the accused should be detained by 

way of punishment but whether the presence of 

the accused would be readily available for 

trial or that he is likely to abuse the 

discretion granted in his favor by tampering 

with evidence”. 

 

Assad Ullah Khan VS State,1980 0 SriLJ 31; 1979 0 Supreme(J&K) 

78; 

 

 

Para 6 “Obvious the two most important 

considerations that would determine the 

granting or refusing the bail to the accused 

were the likelihood or otherwise of the 

accused absconding or attempting to tamper 

with the prosecution evidence. Undoubtedly, 

the other consideration shall also weigh for 

consideration of a bail matter. The most 

important consideration, however, are to see 

firstly, that the accused is not enabled to 

give a slip to law and run away from justice 

and, secondly, to prevent a possibility of 

the evidence of the prosecution being 

tampered or inferred with”. 
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Para 7. In AIR 1978: SC; 429 the following 

passage from the judgment of Lord Russel has 

been quoted with approval:- 

 

       "I observe that in this case bail was 

refusal for the prisoner. It cannot be too 

strongly impressed on the magistracy of the 

country that bail is not to be withheld as a 

punishment, but that the requirements as to 

bail are merely secure the attendance of the 

prisoner at trial." 

 

       In this very judgment the Supreme 

Court has quoted with approval another 

quotation from another judgment of the same 

Judge which is as under: - 

 

       "It is the duty of the Magistrates to 

admit the accused persons to bail, wherever 

practicable, unless there were strong grounds 

for supporting the such persons would not 

appear to take their trial. It was not the 

poorer classes who did not appear for their 

circumstances were such as to tie them to the 

place where they carried on their work. They 

had not the golden wings with which to fly 

from justice. 

 

 

MANOJ KUMAR VS STATE OF HIMACHAL PRADESH, 2018 1 ShimLC 

368; 
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Para 14.”Needless to say object of the bail is 

to secure the attendance of the accused in 

the trial and the proper test to be applied 

in the solution of the question whether bail 

should be granted or refused is whether it is 

probable that the party will appear to take 

his trial. Otherwise, bail is not to be 

withheld as a punishment. Otherwise also, 

normal rule is of bail and not jail. Court 

has to keep in mind nature of accusations, 

nature of evidence in support thereof, 

severity of the punishment which conviction 

will entail, character of the accused, 

circumstances which are peculiar to the 

accused involved in that crime”. 

 

Para 16. In ManoranjanaSinh Alias Gupta 

versus CBI, 2017 5 SCC 218, The Hon'ble Apex 

Court has held as under:- 

 

       "This Court in Sanjay Chandra v. CBI, 

also involving an economic offence of 

formidable magnitude, while dealing with the 

issue of grant of bail, had observed that 

deprivation of liberty must be considered a 

punishment unless it is required to ensure 

that an accused person would stand his trial 

when called upon and that the courts owe more 

than verbal respect to the principle that 

punishment begins after” 
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In the present case after perusing the record available  the 

investigation of the case is completed and considering the 

submissions of ld counsel and keeping in  view  the judgments/. 

Case laws procured by the ld. Counsel I am of the considered 

opinion that there is no apprehension of the accused fleeing from 

the jurisdiction of the Hon’ble court or jumping over the bail  and 

since the statement of the prosecutrix is recorded u/s 164 there is 

no question of hampering or tempering of the evidence or winning 

over the prosecution witnesses and the accused has been now 

behind the bars from last about one and half month and charge 

sheet/ Challan has not so far been produced by the prosecution 

before the competent court of law and it is likely not to be 

produced immediately due to the circumstances prevailing in the 

state and it will not be fruitful to withheld the bail and let the 

applicant/accused languish in the jail for no good as the 

investigation already stands completed , more so  keeping in view 

the present situation where the country is involved in pandemic 

namely corona  virus , in order to prevent the spread of the virus 

among the accused, other inmates and the jail staff it is the need 

of the hour to release/ enlarge  the bail petitioner/Accused  on bail 

to save the larger interest of the society. I am of the view that the 

accused deserves the concession of bail at this stage and  should 

be enlarged on bail  

 

In view of the above facts and circumstances , I deem it proper to 

allow the application and enlarge the accused on bail upon his 

furnishing of one surety and personal bond to the tune of Rs 

50,000/ subject to the following conditions . 
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1. That accused / petitioner shall not make any attempt directly 

/indirectly to threaten or induce prosecution witnesses or 

anyone acquainted with the facts of the case . 

2. That the accused /petitioner shall remain present as and when 

required by the investigating authority. 

The application is disposed off and consigned to records after due 

compilation . 

 

Announced :   Chief Judicial Magistrate    

01-04-2020    Srinagar 
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