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In the case of:- 

State        V/s          Altaf Ahmed Rather and others. 
In the matter of:- 
  FIR No.22/2017, P/S Soura Srinagar, U/S 302, 120-B RPC. 
 
Ghulam Rasool Rather S/O Ghulam Hassan Rather, R/O Chanapora. 
                  .....(Petitioner/Applicant) 

Through:- Sh. Mushtaq Ahmad Dar, Advocate. 
 

V/s 
 
 UT J&K through P/S Soura, Srinagar.  
                       ....(Non-applicant) 

Through:-  Special PP. 
        
 
In the matter of:- 
  An application for grant of bail. 
 

O R D E R 
 

1. This instant application has been filed before me through virtual mode on 

my phone number by the petitioner through his counsel. In the petition, it 

has been submitted that petitioner is presently lodged in Central jail Srinagar 

and has been falsely implicated in the instant case. The petitioner was 



granted interim bail when his wife was murdered by the complainant party 

and thereafter interim bail was also granted on health grounds to the 

petitioner and he was directed to undergo surgery but the doctors at SKIMS 

did not perform the surgery of the petitioner due to high diabetes of the 

petitioner at the relevant point of time. The petitioner was again lodged in 

Central Jail Srinagar and again date of surgery was fixed but not performed 

by the doctors at SKIMS resultantly the health of the petitioner deteriorated 

further day by day. Since 2017 the trial has not been concluded and the 

prosecution has deliberately withheld the statement of witnesses.  The 

petitioner has been given date of surgery for 10.04.2020 but he has not been 

produced before SKIMS by the jail authorities. The epidemic is spreading and 

petitioner being more than 60 years of age suffering from various ailments 

and in such situation he is more vulnerable to corona virus as he is suffering 

from diabetes, cardiac ailment etc. The Hon’ble Supreme Court of India had 

issued directions for dealing with the cases of undertrial prisoners and 

convict prisoners in the light of COVID-19 pandemic. Since the petitioner is 

an old aged person suffering illness as such his case needs to be considered 

under the orders issued by the Hon’ble Supreme Court. That medical record 

have been already submitted which is on the court file and the petitioner had 

been declared as high risk patient and has been advised for undergoing 

surgery by the doctors. That the petitioner if continued to be lodged in jail, 

his conditions will further deteriorate, as such he needs home quarantine so 

that he could be given proper care during this pandemic. That the situation 

in jails is not normal, jails are congested and there is every apprehension that 



pandemic may spread in the jail. At the last, it is prayed that accused be given 

interim bail for the time being. 

2. Notice has been issued to the special PP for filing of objections. Special PP 

filed the objections mentioning therein that accused is facing trial U/S 302 

RPC punishable either with life imprisonment or death, as such cannot claim 

bail. The application for grant of interim bail on health grounds have already 

been rejected by the Hon’ble Court and second bail application on the same 

grounds cannot be filed as there is no change of circumstance after the 

rejection of first bail application.  That the applicant was already granted bail 

on health grounds but he misused the same and the concession of interim 

bail was withdrawn. That grant of bail in such offences will send a wrong 

message in the society. That there is no material attached by the petitioner 

suggesting that accused petitioner needs home quarantine.  In the para wise 

reply also, it has been contended by the Special PP that the 

accused/petitioner had misused the earlier interim bail granted to him and 

had deliberately not got the operation done and even he had not produced 

himself before the medical board which was constituted upon the direction 

of this court for conducting the surgery of the petitioner. That no medical 

record had been annexed with  the petition to prove the grounds taken by 

the petitioner in the petition. That the jail authorities are taking proper care 

of the inmates by following the advisories issued by the Government. That 

the case of petitioner does not fall in the orders issued by the Hon’ble 

Supreme Court for dealing with the cases of undertrial prisoners and convict 

persons. 



3. That the learned counsel for the petitioner had also submitted his arguments 

through voice call. In the arguments the learned counsel submitted that the 

Government order dated 01.04.2020 clearly reflects that the cases of 

persons under ailment or suffering from any illness be taken for 

consideration of interim bail. The petitioner being age old person suffering 

from various ailments needs to be given the concession of interim bail as he 

is to be operated upon as advised by doctors at SKIMS and post operational 

care requires  homely atmosphere which cannot be provided inside the jail 

and if the accused/petitioner remained inside the jail during this pandemic, 

there is every apprehension that he will be put to risk of corona virus. He 

further submitted that pacemaker had been recently put in his body and he 

had already been declared as high risk patient. He further submitted that 

patient is 84 years of age and in case he is not operated open and released 

in time on interim bail there is every risk to his life. On the other hand, Special 

PP on his arguments through voice call submits that the case of petitioner 

does not fall under the said order dated 01.04.2020 issued by the 

government and the petitioner under the garb of getting operated upon had 

already misused the concession of interim bail, as such same was withdrawn 

by this court. He further argued that no fresh medical record had been 

attached with this file. Furthermore, he argued that petitioner if needs to be 

operated upon should have approached the jail authorities or filed a proper 

application before the court for getting operated upon. 

4. Since the learned counsel for the petitioner at the very inception of his 

arguments submitted that he does not want to argue the instant bail 

application on merits and he had not mentioned regarding the same in his 



bail petition also, as such there is no deliberation by me on the merits of the 

case. He had only filed the instant bail application on health grounds. 

Keeping in view the petition and the submission of the learned counsel for 

the petitioner, this court vide its order dated 01.05.2020 directed the jail 

incharge Srinagar to file the health status report of the petitioner.  

5. That Senior Medical Officer, Central jail Srinagar had filed the report vide 

No.SMOCJ26/20/58, dated 02.05.2020 mentioning therein that petitioner is 

suffering from diabetes mellitus, essential hypertension , coronary artery 

disease, with previous history myocardial infraction and recurrent left 

inguinal hernia. Further it has been mentioned that accused had suffered an 

attack of myocardial infraction in 2017 as is revealed by the medical records. 

The accused was advised surgery and the date was fixed on 08.05.2020.  At 

the last, it has been submitted that keeping in view his above mentioned 

health ailments, his age and previous attack of myocardial infraction, he 

needs regular cardiological/surgical and endocrinological consultation at 

higher centre.   

6. Important to note that petitioner had been granted interim bail vide order 

dated 07.04.2018 passed by this court for undergoing surgery and 

postoperative medical care and the said order was extended from time to 

time till 05.11.2019 when the concession of interim bail was finally 

withdrawn by the court.  The operative part of the order dated 05.11.2019 

passed by this court is reproduced as under: 

“Petitioner thus is not a case of acute sickness to have required any surgery. 

In the above said authority which is being relied upon the petitioner there 

applicant was suffering from cancer who was undergoing cycles of 



chemotherapy, therefore, required continuous follow-up which could not 

have been done by keeping him in custody, it was in this background the 

petitioner therein was admitted to bail. The said authority is 

distinguishable on facts and circumstances of the present case. Here 

petitioner was admitted to interim bail on the condition of undergoing 

surgery and postoperative care and even after lapse of more than one year 

he did not undergo any surgery or other allied treatment merely because 

he is diabetic and hypertensive, does not fit him as person suffering from 

acute high risk disease. There is no immediate threat to his life. 

Consequently, concession of bail given by this court on 07.04.2018 is 

withdrawn. His application for a grant of bail therefore lacks merit, is 

dismissed. He shall surrender to custody. Application stands disposed off 

and shall form part of main file.” 

7. From the above order dated 05.11.2019,it is clear that since the petitioner 

had not undergone surgery, as such the concession of interim bail granted 

on health grounds stands withdrawn. Thereafter the petitioner moved 

another application for undergoing surgery and post operation care which 

was also dealt in detail by this court and stand disposed off vide order dated 

07.02.2020 passed by this court. The operative part of the said order dated 

07.02.2020 is reproduced as under: 

“In the present case though the petitioner is more than 80 years old but 

the medical report given in by the board of doctors of SKIMS Soura Srinagar 

described petitioner requiring surgery of herniorraphy and 

cholecystectomy for which he was advised to undergo surgery on 

25.03.2019 but he did not report for his surgery in Ward No.3, which status 



is continued till today. It is also stated that petitioner is a case of COPD and 

diabetes besides hypertension, being old aged person, he was seen by 

cardiologist as well and was found to be fit for surgery. But the applicant 

on his own despite availing interim bail choose not to cooperate with the 

medical authority, thus did not opt for surgery. On the same ground and 

delay on his part in not subjecting himself to surgery, the concession of bail 

has earlier been withdrawn in terms of order dated 05.11.2019. From the 

medical report available at the passing of earlier order and the ailment 

shown continues to be the same even as on December 2019 when the 

petitioner was subjected to examination by the board of doc tors. There 

appears to be no life threatening disease to the petitioner tow arant his 

enlargement on bail. The surgery of cholesystectomy relates to removal of 

gall bladder which surgery can be undertaken even in custody as well. 

Whereas, regarding surgery of herniorraphy that depends upon the choice 

of the petitioner whether he would like to go for said surgery or not. Had 

he intended to undergo surgery of herniorraphy then nothing prevented 

him to cooperate with medical authorities when he was directed to report 

to surgery fro 06.10.2019 at 10.00 AM for admission and subsequent 

surgery. But he chose not to report for general surgery which means 

petitioner is seeking enlargement of bail on flimsy grounds. No case for 

grant of bail ata this stage is made out. Application is dismissed. However, 

in case applicant desires to undergo surgery, he shall inform the 

Superintendent jail who shall make efforts to coordinate with Director 

SKIMS Soura, Srinagar for doing the needful. Application stands disposed 

off accordingly and shall form part of main file.” 



8. The instant petition has been filed almost on the same grounds regarding the 

conducting of surgery and postoperative treatment on which the previous 

bail application was filed but with the apprehension of risk of infection of 

corona virus due to present pandemic. The court vide its order dated 

07.02.2020 dealt in detail with regard to surgery that needs to be undergone 

by the petitioner. The court had also given its finding with regard to the 

surgery of removal of gall bladder and herniorraphy. The order has been 

passed in detail and at this stage in my opinion no further deliberation on 

this aspect is required. The health status of petitioner continues to be the 

same and no new ailment or any new disease have been referred in this 

application or any change of circumstance with respect to the health 

condition of the petitioner. The petitioner counsel had in his petition had 

reflected that medical records of the petitioner had not been attached with 

this petition as they are lying attached with the court file. Important to note 

that the court vide its order dated 05.11.2019 and 07.02.2020 had the 

opportunity to go through that medical records and had given its finding 

accordingly. This court cannot by virtue of this application sit over the 

findings given by this court vide its order dated 05.11.2019 and 07.02.2020 

.The learned counsel had not reflected that he had thereafter i.e after the 

order dated 07.02.2020 submitted any fresh medical record of the petitioner 

so that same can be perused right now in this petition.  The learned counsel 

for the petitioner submitted that health report of the petitioner be called 

from the jail incharge and also get the petitioner examined through board of 

directors. Important to note that report has been called from the Senior 

Medical Officer Central jail Srinagar who had referred to the same old 



ailments from which the accused/petitioner is suffering and had not 

mentioned any fresh ailment with which the accused might have been 

suffered.  Even for  that matter the petitioner counsel had not referred to 

any fresh ailment of the petitioner and is banking upon the old ailments 

regarding which this court had already given its findings in previous orders. 

So in such eventualities in my humble opinion there is no need for directing 

the board of directors to examine the petitioner afresh.  The only grievance 

projected by the petitioner by virtue of this petition is that he needs to be 

given the concession of bail for undergoing surgery. It is important to note 

that the board of directors vide its opinion had submitted that the petitioner 

is to be operated upon for herniorraphy and cholecystectomy and for which 

dates are also given to the petitioner. This court vide its order dated 

07.02.2020 had in detail given its finding with regard to both the surgeries 

there is no need of further deliberation on it at this stage.  

9. The grounds further projected by the petitioner is that because of the corona 

virus in the whole country the inmates of the jail are living in very congested 

places as such are at high risk of gaining infection of corona virus, as such 

accused/petitioner who is to be operated upon is more vulnerable in such 

situations as such be bailed out.      

10. The medical report submitted by the Central jail Srinagar does not at any 

point reflects that accused is suffering from any life threatening disease or 

there is any threat to his life viz a viz spread of COVID-19 in the jail. 

Furthermore, the petitioner has preferred this fresh application on the 

prevailing situations without attaching any medical record pertaining to the 

COVID-19 or its spread or chances of its spread within the jail. Merely 



mentioning the fact that the present pandemic had spread everywhere does 

not mean that jails are to be decongested even with regard to the persons 

who are involved in heinous offences. The jail authorities are taking proper 

care of the inmates and petitioner counsel had not pointed out a single fact 

which raises any suspicion in the mind of this court that further detention in 

the jail of the accused will likely to infect the accused with corona virus. The 

medical grounds on which the petitioner seeks the bail does not show that 

he is any way suffering from any life threatening disease. The medical 

certificate issued by Senior Medical Officer Srinagar had advised that 

petitioner needs consultation at the higher level as such the Central jail 

Incharge  can be directed to get the petitioner examined by some 

specialist/consultant with regard to the ailments with which the petitioner is 

suffering. 

11. The Ld. counsel for the petitioner has averred that because of the present 

corona virus threat there is every chance that the petitioner if kept behind 

the bars will get infected by the corona virus.  

12. The Honourable High court has issued a circular no. 15/GS on 26-3-2020 and 

it has been directed that the Principal District and Sessions Judge shall make 

arrangements for hearing of exceptionally urgent civil/criminal matters from 

the residence of the judicial officers. The learned Principal District and 

Sessions judge wide order no. 542 dated 28-3-2020 designated this court to 

deal with exceptionally urgent civil/ criminal matters from the residence by 

the virtual mode. 

13. That the question that would here arise for the court consideration is 

whether the instant bail petition would fall within the category of extremely 



urgent matters warranting the immediate indulgence of this court.  This 

court holds the humble view that the instant bail matter will not fall with in 

the category of extremely urgent matters for the reasons that the State Legal 

Services authority had issued an order and its corrigendum on 01.04.2020 

regarding the release of undertrial prisoners. It has directed that the 

undertrial prisoners with only one case pending against them, in which 

maximum prescribed sentence is 7 years or less with or without fine, 

meaning thereby the offences punishable with more than 7 years, shall not 

be considered as the extremely urgent matters. The case history reveals that 

the accused is involved in the offence punishable U/S 302 RPC, the 

punishment for which is either life imprisonment or death. Thus in view of 

the circumstances and the facts discussed above, the instant application 

does not fall under the category of the extremely urgent matters.  

Furthermore, the jail authorities are taking proper care in the jails and are 

following the advisories issued by the central as well as state governments 

from time to time.  

14. Very true, the cases of undertrial prisoners are to be taken on case to case 

basis and the ailments of the prisoners are to be considered . The accused is 

suffering from diabetes mellitus and hypertension, coronary artery disease 

and required herniorraphy and cholecystectomy and for which dates have 

been given to the petitioner.  It has been referred that the petitioner had 

suffered the myocardial infraction in 2017 and was managed by SKIMS Soura 

but since then he had not reported any such problem either before the jail 

or before the court in his previous applications. He had sought the grant of 

bail for surgery which was considered in 2018 and thereafter cancelled on 



05.11.2019. Thereafter again his plea of surgery was considered in detail vide 

order dated 07.02.2020 by the court. The report filed by the Senior Medical 

Officer Central jail Srinagar had not reflected that accused is at present 

suffering from any life threatening disease or he is under any danger or risk 

of getting infected with corona virus in the jail. In the report it has been 

simply mentioned that the accused petitioner needs regular 

cardiological/surgical and endocrinological consultation at a higher centres. 

Thus this argument of the petitioner counsel does not carry any weight and 

is rejected. 

15.   In view of the afore mentioned discussion, the petition for bail is found 

devoid of any merit and substance, as such, the plea for bail is rejected. 

However considering the medical report submitted by the senior medical 

Officer Central jail Srinagar, it is directed that  in case petitioner desires to 

undergo surgery, he shall inform the Superintendent Central jail Srinagar 

regarding this and who shall coordinate with the Director SKIMS for doing 

the same. Furthermore, Superintendent jail is directed to take proper care 

of the inmates in the jail and particularly the patients suffering from diabetes 

by following the Government advisories issued from time to time  by the 

government regarding COVID-19 in letter and spirit.  

   

16. In view of the above discussion, no case for grant of interim bail under the 

prevailing situations is made out by the petitioner. Application of the 

petitioner is as such dismissed.   

 

17.  There is no clear record with regard to the age of the petitioner. In the 

heading of the petition, age of the petitioner is mentioned as 84 years 

whereas in para 6 of the petition, the petitioner age has been mentioned as 



more than 60 years. APP has stated the age of the petitioner as 63 years, 

thus the age of the petitioner is not clear and since the courts are working 

on virtual mode at present, so because of non access to court files, exact age 

of the petitioner could not be verified.   

 

18.  The judgement titled Abdul Hamid Bhat vs State decided by our own 

Honourable High Court on 27-11-2014 submitted by counsel for petitioner is 

minutely perused. With due respect to the said judgement same is with 

regard to the under trail prisoner getting cycles of chemotherapy which is 

not possible at jail and the above cited authority is very much distinguishable 

from the present case, as such not applicable in this case.  

19. The copy of this order be conveyed to the Ld. counsel for the petitioner as 

well as to the Ld. APP through virtual mode (whatsapp) on their respective 

phone numbers. Copy of this order be also forwarded to Superintendent 

Central jail, Srinagar through Whatsapp for compliance. 

20. The concerned official of this court shall compile the record of this 

application on opening of the courts after the lockdown period and kept it 

with the main file. 

21. Application is accordingly disposed off and shall form part of the main file.  

 

DATED                                                                   Additional Sessions, Judge (I/C) 

14-05-2020                                                                             Srinagar.                               

 

 

 


