
IN THE COURT OF PRINCIPAL SESSIONS JUDGE, 
SRINAGAR.  

                                
JO Code : JK00026 
CNR No  : JKSG  

B.A. No     :       -----/2020 
Date of Institution :    27.06.2020 
Date of Order    :    06.08.2020 

 
Altaf Hussain Khan S/O Mohammad Hussain Khan 

R/O: Saderabal, Srinagar, Kashmir.     

                                                             (Applicant/Petitioner) 

    Through:  Adv. Adil Asimi 
   VERSUS 

Union Territory of J&K through SHO Police Station Nigeen, Sgr.   

                                    (Respondents) 

    Through: Public Prosecutor(CPO) 

__________________________________________________________ 
In the matter of; 
 Petition U/S 438 Cr.P.C for grant of anticipatory bail in     

         favour of the applicant/petitioner.  

 
CORAM: Abdul Rashid Malik 

 

O R D E R 

Through Video Conferencing 

 

This Court in terms of order dated 27-06-2020 granted 

interim bail in favour of the petitioner by directing the 

concerned police agency to withheld his arrest unless involved 

in commission of offences carrying punishment of more than 

seven years. At the same time Ld. PP(CPO) was directed to file 

objections and detailed police report.  

Police has submitted its report. The police report reveals 

that on 27-06-2020, complainant namely Arif Hussain Khan 

filed a written complaint in the Police Station Nigeen, Srinagar 

stating therein that the complainant is the resident of 

Sadarabal, Srinagar and has the share of  two rooms from his 

father’s house situated at Saderabal, Srinagar and on 21-06-

2020,  the brothers of the complainant namely Altaf Hussain 

Khan and Zahoor Ahmad Khan have stolen the luggage and 

valuables lying in  the two rooms of complainant etc.  On the 



basis of written report a case bearing FIR No. 109/2020 was 

registered U/Ss 454, 380 IPC and investigation taken up. I/O 

proceeded to the spot, prepared the site plan and recorded the 

statements of the witnesses and as per the investigation, the 

accused was found to have committed the offences 

punishable U/Ss  454, 380 IPC.  

 Learned PP has filed the objections to the application 

wherein he has stated that the averments made by the 

applicant are totally baseless, the accused person is involved 

in the non-bailable offences U/Ss 454, 380 IPC, investigation 

of the case is still going on and the stolen property is yet to be 

recovered. Lastly the Learned PP(CPO) has prayed that the 

instant bail application may be rejected in the interest of 

justice.  

I have heard the arguments and considered the same.  

Learned Counsel for the petitioner has argued that a false, 

frivolous and fabricated complaint has been lodged by the 

complainant before the respondent without any rhyme, 

reason or justification. The Learned Counsel for the petitioner 

has further submitted that the Learned P.P(CPO) has filed the 

police report as well as objections through virtual mode and 

prays for absolute bail on the ground that the origin of 

lodging of instant  FIR is  a civil suit, which is  pending 

between the complainant and the petitioner before the Court 

of Learned 1st Additional Munsiff, Srinagar. Learned Counsel 

for the petitioner has further submitted that the applicant’s 

wife is in Mumbai and she is seriously ailing and needs her 

husband for medical care. Learned Counsel for the 

applicant/petitioner further submits that the applicant will 

abide all the terms and conditions which this Court deem fit 

and proper and lastly prays for absolute bail under the facts 

and circumstances mentioned herein above.  



 Ld. PP(CPO) has resisted the bail application on the 

grounds that the offences committed by the 

applicant/petitioner are non-bailable in nature and the 

investigation of the case is pre-mature.  

Perusal of the report reveals that the applicant/petitioner is 

not involved in an offence which is punishable with death or 

imprisonment for life or any special offence.  On the other 

hand, there are reasonable grounds to believe that petitioner 

has associated himself with the process of    investigation    

including    custodial    interrogation    as contemplated in 

the provisional relief granted in terms of order (supra). Had 

it been otherwise, the investigating agency would definitely 

have moved this Court for cancellation or modification of the 

same. 

  In Gurbaksh Singh Sibbia Etc. vs. State of 

Punjab 1980 AIR 1632, 1980 SCR (3) 383, it has 

been held by the constitutional bench of the Hon’ble 

Apex Court as: 

“Anticipatory bail is a device to secure the  individual’s 
liberty; it is neither a passport to the commission of 

crime nor a shield against any and all kinds of 
accusation, likely or unlikely.” 

The intention of the legislature is quite clear that the power 
of grant or refusal of bail is entirely discretionary. The 
Constitution Bench in Sibbia's case (supra) has clearly 
stated that grant and refusal is discretionary and it should 
depend on the facts and circumstances of each case. The 
Constitution Bench in the said case has aptly observed 
that we must respect the wisdom of the Legislature 
entrusting this power to the superior courts namely, the 
High Court and the Court of Session. The Constitution 
Bench observed as under: 
"We would, therefore, prefer to leave the High Court and 
the Court of Session to exercise their jurisdiction 
under Section 438 by a wise and careful use of their 
discretion which, by their long training and experience, 
they are ideally suited to do. The ends of justice will be 
better served by trusting these courts to act objectively and 
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in consonance with principles governing the grant of bail 
which are recognized over the years, than by divesting 
them of their discretion which the legislature has conferred 
upon them, by laying down inflexible rules of general 
application. It is customary, almost chronic, to take a 
statute as one finds it on the grounds that, after all "the 
legislature in, its wisdom" has thought it fit to use a 
particular expression. A convention may usefully grow 
whereby the High Court and the Court of Session may be 
trusted to exercise their discretionary powers in their 
wisdom, especially when the discretion is entrusted to 
their care by the legislature in its wisdom. If they err, they 
are liable to be corrected." 

 

 In the backdrop of law discussed herein above and in 

view of the facts and circumstances of the instant case, it is 

not disputed on record that the petitioner has already been 

subjected to custodial interrogation and he has till date fully 

cooperated with the I/O. The police report shows that the 

statements of the witnesses have been recorded and the 

petitioner has not caused any impediment in the fair and 

effective investigation of the case. The co-accused has already 

been released on bail. Nothing shall prevent the I/O from 

proceeding with the investigation and in case the investigation 

culminates into a charge-sheet, the same shall be filed before 

the Court of competent jurisdiction.  

 Accordingly, the interim order dated 27-06-2020 is 

made absolute to the same terms and conditions with the 

following further directions:-  

1. That the petitioner shall not influence or tamper with 

the prosecution witnesses.  

2. That the petitioner shall not repeat the offence or cause 

any harassment to the complainant.   

3. That the petitioner shall remain present in the trial 

Court in case the investigation culminates in the 

charge-sheet. The accused shall also cooperate with the 

investigation.  



 

The application is accordingly disposed off in terms of 

the above.  

The earlier interim orders issued prior to this order shall 

stand modified accordingly in view of the instant order 

whereby the application is finally disposed off. It is also 

made clear that the order issued today whereby the 

interim order was extended till 18-08-2020 shall stand 

modified in terms of the present order as the interim 

bail is made absolute subject to the terms and 

conditions set forth herein above. File be consigned to 

records after due compilation.  

Any earlier order issued shall stand modified 

accordingly in view of the instant order whereby the 

application is finally disposed off.  

Announced:                        Principal Sessions Judge, 
06-08-2020                                       Srinagar. 

                          
 Ld. P.P (CPO) to forward digitally signed copy of the 
order to the SHO concerned for compliance.  

 
                                                                         Sd/-  
                                                       Principal Sessions Judge,  
                                                                       Srinagar.  
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