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Paper Presented by  
 
Smt M.Babitha 
Mahila Sessions Judge 
Vijayawada. 

 
I. “Weapon” means anything used, designed to be used or intended for use 
…… 
(a) in causing death or injury to any person, or  
(b) for the purpose of threatening or intimidating any person and without 
restricting the generality of the forgoing, includes a fire arm. 
 1. Any instrument or device for use in attack or defense in combat 
fighting or war as a sword, refile or cannon. 
 
 2. Anything used against an opponent adversary or victims the deadly 
weapon of satire. 
 
 Weapon is not directly defined in law, articles of any description 
designed or adopted as weapon for the offence or defence, and includes 
fire-arms, sharp edged and other deadly weapons and parts of, and 
machinery for manufacturing arms, including items used in injuring a 
person. 
 
 The discovery and recovery at the instance of the Accused are governed 
by Sec.27 and Sec.8 of Indian Evidence Act. In a criminal case appreciation of 
evidence plays a vital role in considering the prosecution case. 
 
 Rang Bahadur Singh Vs. State of U.P. reported in AIR 2000 SC 1209 it has 
been has held as follows: “The time-tested rule is that acquittal of a guilty person 
should be preferred to conviction of an innocent person. Unless the prosecution 
establishes the guilt of the accused beyond reasonable doubt a conviction 
cannot be passed on the accused. A criminal court cannot afford to deprive 
liberty of the appellants, lifelong liberty, without having at least a reasonable 
level of certainty that the appellants were the real culprits.” 
 In view of the principle that the prosecution must establish the guilt of 
the accused beyond reasonable doubt, The Evidence Act 1872 provides 
protections in the form of Sec.24, Sec.25 and Sec.26. 
 
 In State, Rep. by Inspector of Police and Others, Vs. N.M.T.Joy 
Immaculate (AIR 2004 SC 2282) the Hon’ble Supreme Court of India held that 
“The admissibility or otherwise of a piece of evidence has to be judged having 
regard to the provisions of the Evidence Act. The Evidence Act or the Code of 
Criminal Procedure or for that matter any other Law in India does not exclude 2 
relevant evidence on the ground that it was obtained under an illegal search and 
seizure. Hence, the direction given by the High Court that the confession and 
alleged recovery has no evidentiary value as it was obtained under an illegal 
order of remand is clearly illegal and has to be set aside. 
 
 In AIR 2004 SC 2865, the Hon’ble Supreme Court of India held that “The 
expression 'provided that' together with the phrase 'whether it amounts to a 
confession or not' in S. 27 show that the section is in the nature of an exception 
to the preceding provisions particularly Ss. 25 and 26. The first condition 
necessary for bringing this Section into operation is the discovery of a fact, albeit 
a relevant fact, in consequence of the information received from a person accused 
of an offence. The second is that the discovery of such fact must be deposed to. 
The third is that at the time of the receipt of the information the accused must be 
in police custody. The last but the most important condition is that only 'so much 
of the information' as relates distinctly to the fact thereby discovered is 
admissible. The rest of the information has to be excluded. The word 'distinctly' 
means 'directly', 'indubitably', 'strictly', 'unmistakably'. The word has been 
advisedly used to limit and define the scope of the provable information. The 
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phrase 'distinctly' relates 'to the fact thereby discovered' and is linchpin of the 
provision. This phrase refers to that part of the information supplied by the 
accused which is the direct and immediate cause of the discovery. The reason 
behind this partial lifting of ban against confessions and statements made to the 
police, is that if a fact is actually discovered in consequence of information given 
by the accused, it affords some guarantee of truth of that part, and that part 
only, of the information which was the clear, immediate and proximate cause of 
the discovery. No such guarantee or assurance attaches to the rest of the 
statement which may be indirectly or remotely related to the fact discovered. The 
various requirements of the section can be summed up as follows : 
 
(1) The fact of which evidence is sought to be given must be relevant to the 
issue. It must be borne in mind that the provision has nothing to do with 
question of relevancy. The relevancy of the fact discovered must be established 
according to the prescriptions relating to relevancy of other evidence 
connecting it with the crime in order to make the fact discovered admissible. 
 
(2) The fact must have been discovered. 
 
(3) The discovery must have been in consequence of some information received 
from the accused and not by accused's own act. 
 
(4) The persons giving the information must be accused of any offence. 
 
(5) He must be in the custody of a police officer. 
 
(6) The discovery of a fact in consequence of information received from an 
accused in custody must be deposed to. 
 
(7) There upon only that portion of the information which relates distinctly or 
strictly to the fact discovered can be proved. The rest is inadmissible.” 
 
 In  Pandu Rangu Kalupati and Another Vs. State of Maharastra. AIR 
2002 SC 733 The honble Supreme Court held that the Discovery of a fact 
cannot equated with the recovery of the object though later may help in the 
final shape of what exactly the fact discovered pursuant to the information 
elicited from the accused. 
 It has been further held by the High Court of Kerala that “there is no 
necessity of obtaining the signature of the accused in the disclosure statement so 
as to make it admissible. Recovery of the weapons, articles and other 
incriminating materials at the instance of the accused has always been found 
as relevant and in the same manner recoveries made from places accessible to 
all and sundry, were not admitted as relevant as incriminating evidence against 
the accused (2000 All MR Crl. 1155). 
 
 In Krishna Mochi & Ors. Vs. State of Bihar [(2002) 6 SCC 81],Hon’ble 
Supreme Court of India held  “It has been then submitted on behalf of the 
appellants that nothing incriminating could be recovered from them, which goes 
to show that they had no complicity with the crime. In my view, recovery of no 
incriminating material from the accused cannot alone be taken as a ground to 
exonerate them from the charges, more so when their participation in the crime is 
unfolded in ocular account of the occurrence given by the witnesses, whose 
evidence has been found by me to be unimpeachable.” 
 
 In Lakshmi Vs. State reported in (2002) 7 SCC 198, it was held that 
it is not an inflexible rule that weapon of assault must be recovered and the 
Hon’ble Supreme Court did not accept as a general and broad proposition of 
law that in case of non-recovery of the weapon of assault, the whole 
prosecution case gets torpedoed. 
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 In State of Rajasthan Vs. Arjun Singh and Ors. AIR 2011 SC 3380 and 
2011 (9) SCC 115, it was held that the Hon’ble Supreme Court held that 
Recovery evidence  Absence of recovery of pellets from scene of occurrence or 
from body of injured persons - Cannot be taken or construed as no occurrence of 
firing as suggested by 4 prosecution has taken place. Mere non-recovery of pistol 
or cartridge does not detract case of prosecution where clinching and direct 
evidence is acceptable. Moreso, when gunshot injuries tallied with medical 
evidence. 
 
 In Mritunjoy Biswas Vs. Pranab alias Kutti Biswas and Another, AIR 
2013 SUPREME COURT 3334: (2013) 12 SCC 769. The Hon’ble Supreme Court 
held that “There is ample unimpeachable ocular evidence corroborated by 
medical evidence - Mere non-recovery of weapon from accused does not affect 
prosecution case”.  
 In Krishna Gope Appellant v. State of Bihar Respondent, reported in  AIR 
2003 SUPREME COURT 3114 The Hon’ble Supreme Court of India Held that 
Wordy altercation between deceased and accused over grazing of cow.Accused-
appellant firing at deceased by country made rifle. Incident seen by eye-witness. 
Eyewitness knowing accused and was only 30 feet away - Version of eye-
witness corroborated by other witness who saw accused running from scene. 
Non-recovery of weapon from the house of accused-appellant does not inure to 
his benefit.”  
 
 In Nirmal Kumar Appellant v. State of U.P R reported in AIR 1992 
SC 1131, the Hon’ble Supreme Court held that “Occurrence taking place in 
family house, at night. Prosecution case resting on child evidence - Child 
deposing that she had seen accused in lantern light and giving out their names. 
Fact that lantern was burning however not stated before police.  
 
  Contradictions are material .Recovery of weapon at instance of 
accused. Not a corroborative evidence of significance. Accused entitled to 
be acquitted.” In this judgement the court held that “mere recovery of the 
weapon is not a proof that the accused has committed the crime.  
 
 In Pradumansinh Kalubha Vs.State of Gujarat repoted inAIR 1992 
SC 881, the Hon’ble court held that “ Appreciation of evidence. Tension 
prevailing in immediate past between two communities. Testimony of 
eyewitnesses without independent corroboration not reliable. Medical evidence 
corroborated testimony of witnesses as to stabbing. No inference can be drawn 
that there was attempt to foist case on accused. Nothing suspicious in steps 
taken by investigating officer - Involvement of accused in crime proved beyond 
doubt by evidence on record - Acquittal of accused by trial Court on 5 conjecture 
and strained reasoning  Illegal” and further held that “ Seizure of weapon - Not 
very material where there is a direct evidence”. This judgment shows the direct 
evidence of the eye witness plays pivotal role as against the presence or 
recovery of the weapon. Weak kind of evidence  
 
 In Mani Vs. State of Tamil Nadu reported in AIR 2008 SC 1021,the 
Hon’ble Supreme Court has held that “discovery is a weak kind of evidence and 
cannot be wholly relied upon in a serious matter and in the circumstances, where 
the prosecution discovered some articles ten days after murder barely three 
hundred feet away from teh dead body of the deceased and no attempt was 
made by the prosecution to prove that the discovered articles belong to the 
accused and there was also no evidence of motive of murder and in these 
circumstances the Hon’ble Court held it to be a ‘clear case of benefit of doubt’ 
. 
 Discovery of weapon,Non-examination by F.S.L. in State of Rajasthan 
Vs. Wakteng reported in AIR 2007 SC 2020, it was held by the Hon’ble 
Supreme Court that “Recovery on disclosure statement made by accused - 
Weapon of murder recovered - Weapon however not sent to Forensic Science 
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Laboratory - Accused also not quizzed u/S. 313, Criminal P.C. on question of 
recovery - Evidence of recovery - Cannot be relied upon for conviction”. 
 
 In Syed Chand and other Vs. State of A.P. 2016(2) ALD (Crl)792 it was 
held that  Confession leading to recovery of weapon of offence recovery of knife 
from possession of accused or recovery panchanama, even panch witness turned 
hostile, and there was no variation of weapon recovered from possession of 
accused or not may not have much relevance or significance. When evidence on 
record which includes that of direct evidence, clearly proved involvement of 
accused in commission of offence, as his confession Investigating officer 
recovered the weapon knife, even failure of prosecution to produce same weapon 
as was reovered from accused will not be fatal to prosecution fase. When 
medical evidence clearly showed the injuries were caused by a sharp object, like 
seizer weapon, same was held in Chintakayala Kurmaiaha Vs. State of A.P 
2016(2) ALD(Crl) 777 by justice C.V.Nagarjuna Reddy and G.Shaym 
Prasad. 
 It has been held in catena of decisions that “Non recovery of the weapons 
of offence” is not fatal to the case of the prosecution, when there is direct, 
cogent and reliable evidence and trustworthy of the prosecution witnesses and 
further more chine of each event connecting to the witnesses evidence is 
proved. The accused are liable for punishment. The circumstances 6 in which 
and the case in which the courts have found accused guilty though the crime 
weapon or incriminating material is found absent. 
 
 We have mainly concentrated on the following aspects. When non 
recovery of crime weapon and other incriminating material In Virendra 
Kumar Gara Vs. State reported in 2001 II AD (Delhi) it was held that “that 
the accused absconded immediately after the incident and such conduct of the 
accused absconding from the incident is a strong factor to prove his guilt and 
the question of recovery of the weapon or otherwise would not affect the 
prosecution case and accused is liable for conviction. In a similar matter 
Amruthlal Someswara Joshi Vs. State of Maharastra reported in AIR 1994 SC 
2516, the Hon’ble Supreme Court of India 
held that “Where an accused, a domestic servant serving with a family 
committed murder of its three members (an old man aged 77 years, a helpless 
lady and a child aged 3 years)by causing multiple stab injuries on deceased 
persons with a big knife, and committed robbery of cash, jewellery and valuable 
goods worth about rupees two lakhs, he was liable to be convicted under S. 302 
and S. 394 and the circumstances warranted imposition of death sentence.  
 
“The attack was so brutal and the same established that the accused 
left no chance for anybody's survival lest they may figure as a witness and this 
heinous crime had been committed in cruel and diabolical manner only with a 
view to commit robbery. The subsequent conduct and his movements would 
show that the accused is a clever criminal prepared to go to any extent in 
committing such serious crimes for his personal gain and the murders committed 
by him manifest an exceptional depravity”. 
 
 “The circumstantial evidence in instant case could not at all be said to be 
qualitatively inferior in any manner. It is well settled that if there is clinching and 
reliable circumstantial evidence, then that would be the best evidence to be 
safely relied upon. The case came within the category of `rarest of rate cases' 
and awarding the death sentence is proper. It is only with a view to commit 
robbery, he committed these ghastly murders. The motive is heinous and the 
crime committed is cold-blooded, cruel and diabolical. There are absolutely no 
mitigating circumstances relevant for awarding lesser sentence”.  
 In Mangat Rai Vs. State of Punjab, reported in AIR 1997 SUPREME 
COURT 2838, the Hon’ble Supreme Court of India held that “Accused husband 
alleged to have killed deceased-wife by poisoning. Death of deceased occurring 
at residential house of accused. Insufficient dowry constituting alleged motive. 
Medical evidence 7 showing death of deceased was due to administration of 
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poison. Falsifying defence version that deceased committed suicide by hanging 
herself. Accused being medical practitioner having every facility and opportunity 
of administering poison to deceased. Injuries on body of deceased showing her 
resistance before intake of poison. Subsequent conduct of accused in not 
immediately informing to his in-laws and absconding is unnatural Chain of 
circumstantial evidence complete . Guilt of accused proved beyond reasonable 
doubt - Conviction of accused, proper”. 
The conduct of accused immediately:-  
 After incident as he absconded is a strong favour to prove his guilty. 
Further to determine the nature of offence committed relevant consideration. 
Stage of mind of accused gathered from available evidence, surrounding 
circumstances and the intention of the accused in causing injuries. 
Threatened the accused:- 
 Where a person entered the victims house during midnight armed with a 
knife and threatened with death anyone who came between himself and the 
victim. In view of that fact that the parties were on criminal terms, each and 
every piece of evidence available on record has to be scrutinized and analyzed 
carefully. 
Chunni Lal Vs State of U.P. 05.07.2013:- 
  Eye witness who testified that injured is present at seen, the testimony 
of witness is cogent, coherent and reliable. Any independent person of the 
locality has been examined. Even if not produced any independent witness to 
the incident took place, For example. Bus stands, heavy general public access, 
the prosecution case cannot thrown out or doubted on that ground alone. 
Injured Witness and significance thereof- It is a settled law that testimony of 
an injured witness stands on a higher pedestal than any other witness in as 
much as he sustained injuries in the offence. As such there is an inbuilt 
assurance regarding his presence at the scene of crime and it is unlikely that 
he will allow the real culprit to go scot free and would falsely implicate any 
other person. 
 It was held in Abdul Sayeed Vs. State of M.P. reported in 2010 AIR 
SCW 5701, that “the law on the point can be summarised to the effect that the 
testimony of the injured witness is accorded a special status in law. This is as a 
consequence of the fact that the injury to the witness is an in-built guarantee of 
his presence at the scene of the crime and because the witness 8 will not want to 
let his actual assailant go unpunished merely to falsely implicate a third party 
for the commission of the offence. Thus, the deposition of the injured witness 
should be relied upon unless there are strong grounds for rejection of his 
evidence on the basis of major contradictions and discrepancies therein”. 
 

 Ramlagan Singh Vs. State of Bihar 
 Makhan Singh Vs. State of U.P., 
 Machhi Singh Vs. State of Panjab. 
 Appabhai Vs. State of Gujarath. 
 Bonkya Vs. State of Maharastra. 
 Bhag Singh Mohar Vs. State of Rajasthan. 
 Vishnu Vs. State of Rajastan. 
 Annareddy Sambasivareddy Vs. State of AP 
 Balaraie Vs. State of Maharstra. 

  
 In Palvai Devaiah Vs. State of Andhra Pradesh, 2013 (1) ALD (Crl) 99 
(AP) Hon’ble Justice N.V. Raman and P. Duga Prasad, held in 20th para as “20. 
Even if the weapon used in the commission of the offence was not seized, it is 
not fatal to the case of the prosecution when the direct eye – witness 
categorically stated about the factum of accused hitting the deceased with a 
stick. Thus, the prosecution could able to establish that the deceased died due to 
injuries caused by the accused” 
 In Mritunjoy Biswas Vs Pranab @ Kuti Biswas another Honourable 
Supreme court held that “When un impeachable ocular testimony supported 
by medical evidenceis available non recovery of the weapon of assault is of no 
advantage to the accused. 
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 Hostile Witness and significance thereof In Sathya Narayanan Vs. 
State, reported in AIR 2012 SC (Supp) 674, it was held that merely because a 
witness is declared as hostile, there is no need to reject his evidence in toto. 
Evidence of hostile witness can be relied upon, at least to the extent it supports 
the case of the prosecution. It was further held that “It is settled law that 
corroborated part of evidence of hostile witness regarding commission of offence 
is admissible. The fact that the witness was declared hostile at the instance of 
the Public Prosecutor and he was allowed to cross-examine the witness furnishes 
no justification for rejecting en bloc the evidence of the witness. However, the 
Court has to be very careful, as prima facie, a witness who makes different 
statements at different times, has no regard for the truth. His evidence has to be 
read and considered as a whole 9 with a view to find out whether any weight 
should be attached to it. The Court should be slow to act on the testimony of such 
a witness, normally, it should look for corroboration with other witnesses. Merely 
because a witness deviates from his statement made in the FIR, his evidence 
cannot be held to be totally unreliable. To make it clear that evidence of hostile 
witness can be relied upon at least up to the extent, he supported the case of 
prosecution. The evidence of a person does not become effaced from the record 
merely because he has turned hostile and his deposition must be examined more 
cautiously to find out as to what extent he has supported the case of the 
prosecution”. 
Bhagwan Singh Vs State of Haryana AIR 1976 SC Rabindra Kumar Dey 
Vs. State of Orissa AIR 1977 S.C.170. Syed Akbar Vs.State of Karnataka 
AIR 1979 SC 1848. 
 
 In state of U.P. V.S. Ramesh Prasad Misra and Another, AIR 1996 S.C. 
2766 Honourable Apex Court held that “Evidence of hostile witness would not be 
totally rejected if spoken in favour of the prosecution or the accused but required 
to be subjected to close scrutiny and that portion of the evidence which is 
consistent witht he case of the prosecution or defence can be relied upon”. A 
similar view has been reiterated by Honourable S.C. In Balu Shinde Vs. State of 
Mohan (2002) 13 SCC 516. Gangan Kanojia and Another Vs.State of Panjab 
(2006)13 SCC 516 Radha Mohan Sigh @ Lal Saheb & others Vs. State of U.P. AIR 
2006 SC 951. Sarvesh Naraiah Shukla Vs. Daroga Singh and others AIR 2008 
SC 320 and Subbu Singh Vs. State (2009) 6 SCC 462. 
 
F.S.L. Report etc., 
In C. Muniappan and Others. Vs. State of Tamil Nadu, reported in AIR 2010 
SUPREME COURT 3718, it was held by the Hon’ble Supreme Court that “The 
defect in the investigation by itself cannot be ground for acquittal. If primacy is 
given to such designed or negligent investigations or to the omissions or lapses 
by perfunctory investigation, the faith and confidence of the people in the 
criminal justice administration would be eroded. Where there has been 
negligence on the part of the investigating agency or omissions, etc. which 
resulted in defective investigation, there is a legal obligation on the part of the 
Court to examine the prosecution evidence dehors such lapses, carefully, to find 
out whether the said evidence is reliable or not and to what extent it is reliable 
and as to whether such lapses affected the object of finding out the truth. 
Therefore, the investigation is not the solitary area for judicial scrutiny in a 
criminal trial. The conclusion of the trial in the case cannot be allowed to depend 
solely on the probity of investigation” 10 Further the nature of injuries was 
opined by the Doctor as sharp in nature and caused by sharp objects and 
those injuries are possible by stabbing by knife and sword etc., Weapon. When 
there unimpeachable evidence to indicate that weapon was actually used by 
the accused, then simply because the weapon used in the commission of 
offence could not be recovered. Non recovery of weapon of offence does not cast 
any dent on the prosecution version. Mukesh Vs. State of Through Government 
of Delhi 17-04-2015 Honourable Supreme Court discussed in Lakshmi Vs. 
State of Utther Pradesh (2002) 7 Sec 198 and in State of Rajasthan Vs Arjun 
singh (2011) 9 Sec. 115. The session Court held that when clinching and direct 



7 
 

evidence is acceptable absence of evidence regarding recovery of used pellets 
blood stained clothes etc not caste any dent on the prosecution version. 
Ashok @ Dangra Jaiswal Vs. State of Madhya Pradesh 05.4.2011. 
 Non Production of the seized drugs and non Examination of Investigating 
officer and punch witnesses turned hostile. Then the accused entitled the 
bonefit of doubt. But when there is direct eye witness evidence and non 
production of material object was a mere procedural irregularity and it can be 
cured by Section 465 of Crpc and did not cause prejudice to the accused In 
Duvvur Narayana and Others Vs. State of A.P. Represented by its Public 
Prosecutor 14.11.2011.  Honurable Mr. Justice K.G.Shankar held in 13 para 
“I am in agreementthat the contention of the learned Additional Public Prosecutor 
the two victims and the two doctors and who treated the victims were examined 
by the prosecution, Ramakrishnaiah could not be examined by the prosecution, 
because Ramakrishnaiah is no more. The prosecution also examined a resident 
of Harijanawada who witnessed the incident as PW3. He was an eye witness for 
the attack caused PW1. As rightly submitted by the learned public prosecutor, 
the evidence of these witnesses as trial corroborative of each other. The evidence 
of the witness does not suffer from any infirmity and inconsistency. The 
prosecution thus clearly established the incident. The only in consistency is that 
the prosecution failed to produce the weapons including stones so much so the 
conviction deserves to be U/Sec.323, 325 Indian penal code and not under 
section 324 and 326 Indian penal code as the prosecution fails to established 
that the detail witness were used any attack PW1 and 2 the conviction recorded 
by the trial court and confirmed by the appellate court consequently deserved to 
be modified as conviction under section 323,324 Indian penal code. 11 In 
Evidence Act section 3 “Omissions, contractions and discrepancies in evidence of 
witnesses - Not to be given importance unless they shake basic version of 
witness” and further held that  Accused putting on fire bus full of girl students. 
Causing death of 3 girls and burn injuries to many Girls were innocent, unarmed 
and helpless. No provocation was given by them. Offence had been committed 
after previous planning and with extreme brutality. It is shocking to collective 
conscience of society. The Basic principal and criminal response is that the 
accused is presumed to be innocence and this presumption of innocence of 
accused can be rebutted by the prosecution by leading evidence and proving its 
case beyond reasonable doubt. 
The Motive and Intention of Accused:- 
 Ramesh Vs. State of Rajasthan 22.2.2011 Honourable Supreme Court 
held that “The Incriminating circumstances would be have to be individually 
weighted Vis-Vis each accused and it would have to be seen as to whether such 
examination Justifies the conviction, If there is no such evidence against him of 
his having taken part in the actual act it is only on the basis of the discovery by 
him of ornaments and the machinery to meet gold, that he has been book. 
Confessional Statements made in police custody led to recovery of 
incriminating articles. The court said that such evidence, could not excluded 
on the ground that the statement was obtianed while the accused was under 
an illegal order of remand of police custody, State Vs. NMT Joy Immoculate AIR 
2004 S.C.228 Ex:- Mohan Lal Vs. Ajit Singh, AIR 1978 S.C.1183 place of 
hidden. Raja Vs. State by S.I of Madras High Court 09.06.2015 Witnesses 
deposed about use of material object place of hidden. 
In Ummar Mahamad and others Vs State of Rajasthan(2007) in SCC 711 
the Honourable Apex court held that “Non recovery of weapon cannot be a 
ground to exonerated case if really evidence of witness is impeachable taken as 
a ground to exonerated from the charges”. As is culled out in various decisions 
of the Hon’ble Supreme Court of India in above paras it is evident that mere 
absence of the recovery of the weapon used for the offence or absence of the 
incriminating material by itself does not entitle the accused the benefit of 
doubt. It has been clearly enunciated that even in such circumstances the 
accused is liable to be convicted. Interestingly the Supreme Court also held in 
Siddarth Vasist @ Manu Sharma Vs. State, reported in AIR 2010 SC 2352 that 
the adverse inference can be drawn against the accused when he furnished 
false answers 12 under Sec.313 of Cr.P.C. if the false answers are with regard 
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to proved facts and such inference under Sec.106 of Indian Evidence Act shall 
become an additional circumstance to prove the guilt of the accused. In this 
particular case Manusharma who was accused was holder of a pistol .22" bore 
P Berretta, made in Italy duly endorsed on his arms license. It was his duty to 
have kept the same in safe custody and to explain its whereabouts. It is proved 
beyond reasonable doubt on record that extensive efforts were made to trace 
the pistol and the same could not be recovered. Moreover as per the testimony 
of CN Kumar, PW-43, DSP/NCRB, RK Puram there is no complaint or report of 
the said pistol. Thus an adverse inference has to be drawn against the 
accused-Manu Sharma for non-explanation of the whereabouts of the said 
pistol. Similarly another plea not supported by any positive evidence led by the 
appellant-Manu Sharma is that his pistol i.e. the weapon of offence and the 
arms licence was recovered from his farm house on 30.04.1999, when in fact it 
is an established fact that the pistol could not be recovered and that the licence 
was surrendered on 06.05.1999 at the time of his arrest. It defies all logic and 
ordinary course of conduct to allege that the prosecution has withheld the 
pistol after seizing the same from his farmhouse. The fact that he has failed to 
produce the pistol, a presumption shall arise that if he has produced it, the 
testing of the same would have been to his prejudice. The burden thus shifts 
on him and accordingly the Hon’ble Supreme Court of India drawn an adverse 
inference and dismissed the appeal filed by Manu Sharma. In view of the 
number of pronouncements of the Hon’ble Supreme Court of India and various 
High Courts and compelling ratios laid down therein, it can be safely concluded 
that in a given case where there is direct, ocular evidence cogent enough, 
irrespective of the fact that weapon of offence was not recovered or 
incriminating material is not found or if found it was scientifically not 
examined and even in the absence of Forensic Evidence attributable to the 
accused, still the accused is liable for conviction if by the conduct or otherwise 
it has been proved that he is guilty of the offence beyond reasonable doubt. As 
a matter of fact any short coming or lacuna which would affect the very 
foundation of the prosecution case would invariably leads to doubts and such 
doubt may lead to the benefit of the accused and in which circumstance the 
accused may be entitled for an acquittal. 
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Paper Presented by 

Sri S.Venkateswara Prasad, 
XV Addl. District Judge, 
Nuzvid 
 

1.  “Weapon” is not directly defined in Law. In general “weapon” is an 

instrument of thing that can be used to cause death or injury to any person or 

to threaten or intimidate any person; any instrument or device for use in 

attacks or defence. 

 i) Thing designed or used for causing physical pain, harm, i.e. bomb, 

gun, knife, sword etc; 

 ii) An action or procedure used to defend oneself or get what one wants 

in a conflict or contest 

                                                                           (Oxford Dictionary) 

  The definition of “weapon” includes ammunition, bows, arrows, 

explosion, fire arms, hooks, knives, nets, poison, snares, traps, any instrument 

or apparatus capable of anesthetizing, decoying, destroying, injuring, killing an 

animal. (Wild  Life Protection Act) 

  Weapon is an instrument of offensive or defensive combat. An 

instrument of any action used in Warfare or combat to attack or defend 

(Sec.174 (1) Cr.P.C., Sec. 2 of Arms Act) 

WEAPON OF OFFENCE: 

  Any offensive weapon or article which is made, adapted, or 

intended for incapacitating some one. 

Example: A rope to tie some one with, or pepper to make him sneeze.  

WEAPONS OF MASS DESTRUCTION:  

 “Weapons of mass destruction” means any biological, chemical or 

nuclear weapons ) weapons of mass destruction & their Dietary systems 

(Prohibition of unlawful Activities Act (21 of 2005) 

 (Ref: Law Dictionary – Sri P.Ramnatha Aiyar) 

 The definition and purport of the word “weapon” is wide and can be 

adapted which suits to different situations of a case. Therefore, the effect of 

recovery and non-recovery varies with different kinds of weapons used in 

particular case. 
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2)  When a weapon is recovered, a primary defence plea usually taken is 

that the recovery is not proved. Another plea is prosecution planted the weapon 

to suit their case though not recovered. Therefore, an over all analysis of each 

case has to be scrutinized without yielding to the defence plea that recovery of 

weapon is not proved an it should be the only criteria to base the conviction. 

3)  When an information is received by a Police Officer regarding commission 

of an offence, he shall immediately give intimation to the local Executive 

Magistrate, proceed to the scene of offence, enquire about the incriminating 

material (including crime weapon), seize the available material in the presence 

of two or more respectable inhabitants of the neighbourhood, draw up report 

(Sec.174 (1) Cr.P.C.). 

4)  As we all know, confession before Police Officer is inadmissible, but 

confession leading to recovery would become material piece of evidence 

corroborating other part of oral and documentary evidence. Sec.27 of Indian 

Evidence Act ordains the procedure of validity of recovery of incriminating 

material based on confession before police, which is admissible in evidence. 

When the Investigating Officer is testified, the defence lawyer tries to confuse 

the Police Officer in the box to elicit answer in his favour in such a way that 

after arresting the accused, he recorded confession and thereafter he recovered 

weapon, that the accused was put to threat and made to admit about the 

weapon.  The presiding Judge should be cautions in recording the evidence 

over this aspect, as the counsel for accused tries to camouflage the issue to 

project that it is not a case of recovery based on confession but a recovery 

proceedings formally recorded after arrest.  Confession leading to recovery and 

recovery leading to arrest is usually tried to be confused by the defence that 

recovery was made after arrest. Sometimes recovery was already made, but 

statement regarding concealment was recorded subsequently.  It does not cover 

Sec. 27 and is hit by Sec. 25. 

5) The major requisite condition for invoking Sec.27 in support of 

prosecution case is that the Investigating Officer should depose that he 

discovered a fact in consequence of the information from the accused in his 

custody, and such disclosure was not under compulsion. 

 Court may presume existence of certain facts, which it thinks likely to 

have happened, regard being had to the common courts of natural events, 

human conduct and public and private business in their relation to the facts of 

a particular case (Sec.114 of Indian Evidence Act). Care should be taken in 

analyzing the entire over-all evidence, the effect of recovery or non-recovery of 

weapon or incriminating material should be considered as part of corroborative 

piece of evidence but not the only basis for arriving at conclusion. The 
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importance of recovery, the possibility of recovery or non-recovery the impact of 

non-recovery, the relevancy of such aspects in the given case should be 

discussed in detail, before arriving at any conclusion in finding the accused 

guilty or not, since each case differs on its own facts. The possibility of 

destroying evidence, concealment of weapons, natural loss of incriminating 

material in certain cases of delayed reports is not Un-common; the Judge 

should evaluate the case on its own facts. The Hon’ble Supreme Court held in 

several decisions that accused cannot take advantage of non-recovery of 

incriminating material including weapons, to escape his liability when the 

other unimpeachable ocular evidence supported by medical evidence is 

established by prosecution. 

6) The digging out and handing over to police by the accused person, of 

certain articles from particular spots to which he took police and witnesses, 

without the accused person saying anything, does not amount to a 

“statement”, and, therefore, is not admissible in evidence but it is an “act” or 

“conduct”, which is admissible in evidence under Sec.8 (Emporer Vs. Nanna 

AIR 1941 All 145). 

7) Where the accused makes a compound statement, it would be the duty of 

court to divide into its component parts, and only admit that part which had 

distinctly led to the discovery of a particular fact and reject the rest. The exact 

words of the accused, giving out the information which leads to the discovery 

are important, because such portion of the information only is provable under 

Sec.27 against the accused. What is required under Sec.27 and provable is 

only such of the information that leads to discovery of the object. Where the 

confessional statement does not lead to any discovery of incriminating articles, 

such part of the statement will not be covered by Sec.27 and the other part is 

not admissible; it is hit by Sec.25. 

8) Where the weapon of assault was recovered at the instance of accused 

and he failed to explain how he came to know of such concealment, it would be 

presumed that the concealment was made by him (Vaman Jaidev Raval Vs 

State Goa 2007 Crl.L.J (NOC) 431 (Bom)). 

9) Recoveries provide important support to the version of prosecution 

witnesses (Bhag wan Das Vs State of Rajastan AIR 1974 SC 1699).  In the 

same decision, the Hon’ble Supreme Court held that where the eye-witness 

received injuries and weapon was recovered at the instance of accused, 

conviction on such evidence was proper. Recovery of a weapon is only a 

corroborative piece of evidence, the evidence of eye-witnesses of reliable 

character does not stand condemned. 
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 The effect of recovery or non-recovery of incriminating material including 

crime weapons should be analyzed with Sec.8 and 9 of Indian Evidence Act in 

assessing the conduct of accused either previous or subsequent, to decide 

whether he is guilty. 

10)  Courts have to appreciate the over-all evidence including a finding 

whether the procedure contemplated Under Section 27 of Indian Evidence Act 

is properly followed. As already discussed, whether non-recovery of weapon is 

fatal or immaterial to base conviction depends on the facts of each case. 

11) Non-recovery of weapon of crime cannot be a reason to brush-aside 

prosecution case (Peria Rajendram Vs State 2007 Crl.L.J 1242) 

 Non-Production of the statement of accused as to the recovery of the 

dead body, does not debar the court from holding that the recovery was made 

Under Section 27 (Perimal Majumdar Vs State of Assam 2006 Crl.L.J.2296). 

12) The lapse on the part of prosecution in recovery of weapons alone is not 

the criteria to reject prosecution case.  The incriminating circumstances should 

be carefully weighed, recovery or non-recovery of crime weapon should be 

analyzed with other oral and documentary evidence.  The absence of recovery 

of incriminating material does not automatically entitle the accused for benefit 

of doubt. 

13) “Where unimpeachable ocular testimony supported by medical evidence 

is available, non-recovery of the weapon of assault is of no advantage to the 

accused”. 

 (Mritunjay Biswas vs. Pranab @ Kute & another (2013) 12 SCC 796) 
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Vijayawada 
 

 In a criminal case appreciation of evidence is one of the first and 

foremost tests to consider the credibility and reliability of the prosecution 

version both oral and documentary. The finding of the facts, the question of law 

and the conclusion of the Judges of the Court culminating into the judgments 

in a criminal case mainly based on the appreciation of evidence. Right from 

setting the law in motion in a criminal case by preferring FIR and after 

completion of investigation filing the final report ultimately resulting in 

producing and adducing the evidence before the Court consist varied kinds of 

evidence both oral and documentary and the admissibility and reliability of 

such evidence should be considered by the Court on the basis of the facts and 

law for arriving at the just decision of the case.  

 Recovery of the crime weapon and other incriminating evidence is 

valuable piece of evidence to establish the crime. In many cases the recovery of 

incriminating evidence played a crucial role in deciding the cases. Certainly, 

non-recovery of crime weapon is not fatal to the case of prosecution. When the 

prosecution is able to prove that the injuries are caused on the body by using 

particular weapon by producing the medical evidence and other circumstantial 

evidence, we can come to conclusion that a particular weapon is used in 

commission of the crime even without producing the weapon. Similarly, when 

the prosecution proved that a crime is committed with respect to particular 

object and the object is converted into other form, the culprit may be convicted 

even without producing the material object. There are several precedents on 

this aspect.  

 Before discussing law on this aspect, it is appropriate to know about the 

evolution and principles on the seizure of material evidence, with reference to 

the precedents: 

 Before India attained independence, precisely on the 5th of February, 

1947 the privy council delivered the reasons for its order dated the 19th of 

December 1946 allowing the appeal in PULUKURI KOTAYYA AND OTHERS Vs 

KING EMPEROR, AIR 1947 P.C. 67, 74 1A 65. 

 The approach of the Privy Council in the light of the above exposition of 

law can best be understood by referring to the statement made by one of the 

accused to the police officer. It reads thus:  
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 "About 14 days ago, I, Kotayya and people of my party lay in wait for 

Sivayya and others at about sunset time at the corner of Pulipad tank. We, all 

beat Beddupati China Sivayya and Subayya, to death. The remaining persons, 

Pullayya, Kotayya and Narayana ran away. Dondapati Ramayya who was in 

our party received blows on his hands. He had a spear in his hands. He gave it 

to me then. I hid it and my stick in the rick of Venkatanarasu in the village. I 

will show if you come. We did all this at the instigation of Pulukuri Kotayya."  

 The Privy Council held that "the whole of that statement except the 

passage 'I hid it' (a spear) and my stick in the rick of Venkatanarasu in the 

village. I will show if you come" is inadmissible. There is another important 

observation at paragraph 11 which needs to be noticed. The Privy Council 

explained the probative force of the information made admissible under Section 

27 in the following words:  

 "Except in cases in which the possession, or concealment, of an object 

constitutes the gist of the offence charged, it can seldom happen that 

information relating to the discovery of a fact forms the foundation of the 

prosecution case. It is only one link in the chain of proof, and the other links 

must be forged in manner allowed by law."  

 In paragraph 11, their Lordships observed that they were in agreement 

with the view taken by the High Courts of Lahore and Bombay in Sukhan Vs. 

Emperor [AIR 1929 Lahore 344] and Ganuchandra Vs. Emperor [AIR 1932 

Bombay 286]. The contrary view taken by the Madras High Court in Attappa 

Goundan Vs. Emperor [ILR 1937 Madras 695] was not accepted by the Privy 

Council. In Attappa Goundan's case, the High Court held that even that part of 

the confessional statement, which revealed the connection between the objects 

produced and the commission of murder was held to be admissible under 

Section 27 in its entirety. This approach was criticized by the Privy Council. To 

complete the sequence, we may refer to another decision of the Madras High 

Court in Emperor Vs., Ramanuja Ayyangar [AIR 1935 Madras 528]. In that 

case, the majority of learned Judges had disagreed with the view taken in 

Sukhan's case that the expression 'fact' in Section 27 should be restricted to 

material objects or something which can be exhibited as material object. It was 

held that the facts need not be self-probatory and the word 'fact' as 

contemplated by Section 27 is not limited to "actual physical material object". 

Emphasis was laid on the wording 'any fact'. In this respect, the view taken in 

Sukhan's case (supra) was dissented from. The minority view was that the 

discovery of a witness to the crime or the act of the accused in purchasing the 

incriminating material cannot be proved by invoking Section 27. 

 Two points argued before the Privy Council related to (1) infringement of 

the provisions of Section 162 of the Code of Criminal Procedure and (2) 

Construction of Section 27 of the Evidence Act. On the second point if one 
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reads the Judgment closely it becomes clear that the Privy Council is 

concerned mainly with the extent of admissibility of the two Mediatornamas in 

relation to accused No.6 and in relation to accused No.3 therein. These 

statements were proved by the mediators and the Sub-Inspector of Police gave 

detailed account of the murder besides the statement about concealment of the 

stick and the spear and offering to show it to police. The Privy Council 

emphasized that information given must relate distinctly to the fact discovered 

which embraces the physical object, the place wherefrom it is produced and 

the knowledge of the accused as to this. Therefore according to the Privy 

Council dissecting the statements only admissible portion that can be 

considered as legal evidence would be the production of the stick and the spear 

from the places known to the two accused. The Privy Council also emphasized 

in this case that the evidence within Section 27 of the Evidence Act relating to 

discovery at the instance of the accused in custody of police is mostly 

circumstantial in nature “except in cases in which the possession, or 

concealment, of an object constitutes the gist of the offence.” 

 

 On the 7th December 1971 the Hon'ble Supreme Court decided H.P. 

ADMINISTRATION Vs OM PRAKASH, AIR 1972 S.C. 975 dealt with a blend 

of several written record of the information provided by the accused so also the 

accused physically leading the police to the place and discovering the fact. After 

discussing at considerable length the law laid down in PULUKURI (Supra), the 

Hon'ble Supreme Court had to decide the admissibility of a statement of the 

accused that he had purchased the weapon from Ganga Singh PW11 and that 

he would take them to him. The accused did lead the police and witnesses to 

the “Thari” of PW11 had pointed him out to them. The Hon'ble Supreme Court 

concluded thus :- “ A witness cannot be said to be discovered if nothing is to be 

found or recovered from him as a consequence of the information furnished by 

the accused and the information which disclosed the identity of the witness will 

not be admissible. But even apart from the admissibility of the information 

under Section 27, the evidence of the investigating officer and the panchas that 

the accused had taken them to PW-11 and pointed him out and as 

corroborated by PW-11 himself would be admissible under Section 8 of the 

Evidence Act as conduct of the accused.  

 on the 4th August 2005 the Hon'ble Supreme Court delivered the 

Judgment in the sensational case popularly known as the Parliament attack 

case reported as STATE (N.C.T. of Delhi )– Vs - NAVJOT SANDHU, AIR 2005 

S.C. 3820. One can read in depth on consideration and discussion on the law 

under Section 27 and that under Section 8 of the Evidence Act relating to 
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discovery and recovery at the instance of the accused in custody in this case. 

Para 13 and 14 of the Judgment (AIR Report) extending from pages 3868 to 

3879 considers the general principles of law in this regard starting from 

PULUKURI (Supra). Then in para 18, 19, 20 and 21, the Judgment considers 

the law as applied to individual cases respectively of accused Md. AFZAL 

SHAUKAT, SARGILANI and AFSAN GURU alias NAVJOT. There are three very 

detailed disclosure statements Ex. PW 64/1 by accused Md. AFZAL, ExPW 

66/14 by accused AFSAN GURU, Ex PW 66/13 by accused SAR GILANI. 

Considerable portion of the disclosure statements having been found to be on 

the wrong side of the law in PULUKURI (Supra) could not be admitted but 

evidence relating to physical leading of the police and pointing out of nine 

shops wherefrom explosives, transport and other articles used during the 

planning and execution of the attack on the Parliament and of the two hideouts 

of the terrorists were admitted as conduct under Section 8 of the Evidence Act. 

 Lastly on the 8th August 2005 the Hon'ble Supreme Court reiterated the 

same law in A.N. VENKATESH AND ANOTHER  Vs - STATE OF 

KARNATAKA, AIR 2005 S.C. 3809. Para 9 of the Judgment mentions “Even if 

we hold that the disclosure statement made by accused appellants (Ex-P 14 

AND 15 ) is not admissible under Section 27 of the Evidence Act still it is 

relevant under Section 8. The evidence of the investigating officer and PWs 1, 2, 

7 and 4 the spot mazhar witness that the accused had taken them to the spot 

and pointed out the place where the dead- body was buried, is an admissible 

piece of evidence under 7 Section 8 as the conduct of the accused.  

VARIOUS PRECEDENTS:  

In  NAVJOT SANDHU, AIR 2005 S.C. 3820: 

 The interpretation of Section 27 of the Evidence Act has loomed large in 

the course of arguments. The controversy centered round two aspects:-  

(i) Whether the discovery of fact referred to in Section 27 should be confined 

only to the discovery of a material object and the knowledge of the accused in 

relation thereto or the discovery could be in respect of his mental state or 

knowledge in relation to certain things  concrete or non-concrete.  

(ii) Whether it is necessary that the discovery of fact should be by the person 

making the disclosure or directly at his instance? The subsequent event of 

discovery by police with the aid of information furnished by the accused  

whether can be put against him under Section 27?  

 Ex. PW 66/13 was the disclosure statement of accused S.A.R. GILANI. A 

few samples of information narrated in EX. PW 66/13 reads thus : Particular 

cell phones belonged to accused Afzal and Shaukat, that names of the 

deceased terrorist were so and so, that a particular hideout was arranged by 
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accused Shaukat to accommodate terrorist Mohmmad and that explosives and 

police Uniforms were arranged. Discovery of a fact according to PULUKURI 

(Supra) comprises the object, the place where from it was produced and the 

knowledge of the accused in that regard. Obviously the samples above would 

not fit the prescription of PULUKURI (Supra) because no object could be 

discovered in consequence of the said disclosure statement. On top of it GILANI 

also did not accompany police to any of the hideouts wherefrom incriminating 

articles were seized. He only pointed out the house of the accused Shaukat who 

was in the same locality. Because of this before the Supreme Court twofold 

arguments advanced to interpret Section 27 afresh untrammelled by 

PULUKURI (Supra) were (1) that considering the definition of “fact” in Section 3 

of the Evidence Act “discovery of a fact” in Section 27 should be interpreted to 

include not only material fact but also mental fact such as mental state or 

knowledge in relation to certain things - concrete or non concrete. (2) that it is 

not necessary that the discovery of the fact should be by the person making the 

disclosure statement or directly at his instance and subsequent discovery by 

police with the aid of the disclosure statement should also be put against the 

accused making the disclosure statement under Section 27 of the Evidence 

Act. The Supreme Court because of the status of PULUKURI (Supra) as a locus 

classicus which has not been questioned in the decisions of the highest court 

in the pre or post independence era and till date was not inclined to stretch the 

meaning of discovery of fact to pure mental fact as in GILANI’s disclosure 

statement.  

 However, the Supreme Court answered the second contention noted 

above thus :- “There is one more point which we would like to discuss, i.e. 

whether pointing out a material object by the accused furnishing the 

information is a necessary concomitant of Section 27. We think that the 

answer should be in the negative. Though in most of the cases the person who 

makes the disclosure himself leads the police officer to the place where an 

object is concealed and points out the same to him, however, it is not essential 

there should be such pointing out in order to make the information admissible 

under Section 27. It could well be that on the basis of the information 

furnished by the accused the investigating officer may go to the spot in the 

Company of witnesses and recover the material object. 

 On joint disclosure, The Hon'ble Supreme Court quoting para 5 from 

MD. ABDUL HAFEES – Vs- STATE OF ANDHRA PRADESH, AIR 1983 S.C. 

367 observed that “there is nothing in this Judgment which suggests that 

simultaneous disclosures by more than one accused do not at all enter into the 

arena of Section 27, as a proposition of law.” 
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Latesh @ Dadu Baburao Karlekar vs The State Of Maharashtra Home ... on 

30 January, 2018 : The Hon'ble Supreme Court held at para 43 as follows: It 

is settled law that oral evidence takes precedence over the medical evidence 

unless the latter completely refutes any possibility of such occurrence [Rakesh 

& Anr. v. State of M.P., (2011) 9 SCC 698; Kathi Bharat Vajsur and Anr. V. 

State of Guj., (2012) 5 SCC 724; State of U.P. v. Hari Chand, (2009) 13 SCC 

542]. In order to establish the consistency of the evidence and to further 

buttress the conclusion, we may have to observe the injuries noted during the 

medical examination on the body of the deceased. Injury No.1 (sutured wound), 

No.2 (incised wound), No.3 (incised wound), No.4 (incised wound) and No.5 

(incised wound) are present on the head. While injury No.7 (contusion), No.8 

(incised wound), No.9 (incised wound), No.10 (incised wound), No.11 (incised 

wound), No.12 (incised wound), No.13 (incised wound), No.18 (incised wound), 

No.19 (incised wound), No.21 (incised wound), No.22 (incised wound), No.23 

(incised wound), and No.24 (chop wound) were found to be inflicted on the 

deceased. We find that the injuries attributed by P.W.2 to the accused are 

attributable to a sharp weapon. Even P.W.18 (Dr.Sunil Mohanrao Jawale) 

opined that the “cause of death was shock due to head injury in the form of 

fractured skull bones with intra cranial haemorrhage with stab wounds with 

multiple incised wounds (unnatural)”. The fact that accused No.1 was caught 

red-handed with chopper (sharp weapon) which is corroborated with the 

evidence of P.W.2, P.W.1, panch witness for the arrest, seizure of weapons and 

clothes, and also in terms of expert evidence. Thus, the prosecution, by 

adducing cogent evidence, has successfully brought home the guilt of the 

accused No. 1 beyond reasonable doubt.  

State Of U.P vs Sunil on 2 May, 2017 : The Hon'ble Supreme Court discussed 

at paras 14 and 15 as follows:  “The Privy Council in Pulukori Kottaya vs. King 

Emperor, [1947 PC 67] held that Section 27 of the Evidence Act is not 

artistically worded but it provides an exception to the prohibition imposed 

under the preceding sections. However, the extent of discovery admissible 

pursuant to the facts deposed by accused depends only to the nature of the 

facts discovered to which the information precisely relates”.  

 “The limited nature of the admissibility of the facts discovered pursuant 

to the statement of the accused under Section 27 can be illustrated by the 

following example: Suppose a person accused of murder deposes to the police 

officer the fact as a result of which the weapon with which the crime is 

committed is discovered, but as a result of such discovery no inference can be 

drawn against the accused, if there is no evidence connecting the knife with the 

crime alleged to have been committed by the accused”.  

 “So the objection of the defense counsel to the discovery made by the 

prosecution in this case cannot be sustained. But the discovery by itself does 



19 
 

not help the prosecution to sustain the conviction and sentence imposed on A-

4 and A-5 by the High Court.”  

 “From a perusal of the evidence on record, it could without any 

hesitation be said that the basic foundation of the prosecution had crumbled 

down in this case by not connecting the respondent with the incident in 

question. And when basic foundation in criminal cases is so collapsed, the 

circumstantial evidence becomes inconsequential. In such circumstances, it is 

difficult for the Court to hold that a judgment of conviction could be founded 

on the sole circumstance that recovery of weapon and other articles have been 

made”.  

In Duvvur Narayana and 3 others Vs. The State of A.P., rep.by its Public 

Prosecutor, High Court of A.P., Hyderabad reported in 2012(1)ALT(Cri) 

247, it has been held as follows: 

 “The most important aspect of the case is the weapon used by the 

accused. It is the case of the prosecution that iron rods and stones were used 

in causing hurt to PWs.1 and 2. It may be noticed that the fracture caused to 

the left arm of PW.2 was not with an iron rod, but with the help of a stone. 

Police, however, neither seized the stones nor the iron rods used by the 

accused as weapons. In respect of stones, Smt. Barkha placed reliance upon 

Pandurang Dadu Patil v. The State of Maharashtra 1997 Cri.L.J. 3827 . It was 

observed in that case: 14-A. A perusal of S.326, IPC would show that stone 

would only fall within its ambit if it is of a size and weight that if "used as a 

weapon of offence is likely to cause death". In the instant case, there is no 

evidence to indicate that the stones used were so big and heavy that they were 

likely to cause death”. 

 “Thus, it is her claim that unless the prosecution produces the stones 

and establishes that the stones are so deadly as to constitute a deadly weapon, 

the offence u/s.326 IPC could not be made out. Admittedly, neither the stones 

nor the iron rods were seized by police. I, therefore, have no hesitation to agree 

with the contention of the learned counsel for the accused that the prosecution 

failed to establish that the accused used deadly weapons in causing injuries”. 

In Lakshmi Vs. State reported in (2002) 7 SCC 198, it was held that it is not 

an inflexible rule that weapon of assault must be recovered and the Hon’ble 

Supreme Court did not accept as a general and broad proposition of law that in 

case of non-recovery of the weapon of assault, the wholeprosecution case gets 

torpedoed. 

In Mritunjoy Biswas Vs. Pranab alias Kutti Biswas and Another reported in 

AIR 2013 SUPREME COURT 3334 : (2013) 12 SCC 769, The Hon’ble 

Supreme Court held that “There is ample unimpeachable ocular evidence 

corroborated by medical evidence – Mere non-recovery of weapon from accused 
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does not affect prosecution case”. 

Non-recovery of incriminating material would not entitle the accused to 

get benefit for acquittal: 

In Krishna Mochi and Ors. Vs. :State of Bihar reported in AIR 2002 SC 

1965, our Hon’ble Apex Court has held that: “It has been then submitted on 

behalf of the appellants that nothing incriminating could be recovered from 

them which goes to show that they had no complicity with the crime. In my 

view, recovery of non incriminating material from the accused cannot alone be 

taken as a ground to exonerate them from the charges, more so when their 

participation in the crime is unfolded in ocular account of the occurrence given 

by the witnesses, whose evidence has been found by me to be unimpeachable.” 

CONCLUSION: 

 State of Punjab v. Jagir Singh Baljit Singh and Karam Singh AIR 

1973 SC 2407: It is held by the Hon'ble Supreme Court that  

 “A criminal trial is not like a fairy tale wherein one in free to give flight to 

one's imagination and phantasm. It concerns itself with the question as to 

whether the accused arraigned at the trial is guilty of the crime with which he 

is charged. Crime is an event in real life and is the product of interplay of 

different human emotions. In arriv- ing at the conclusion about the guilt of the 

accused charged with the commission of a crime, the court has to judge the 

evidence by the yardstick of probabilities, its intrinsic worth and the animus of 

witnesses. Every case in the final analysis would have to depend upon' its own 

facts. Although the benefit of every reasonable doubt should be given to the 

accused, the courts should not at the same time reject evidence which is ex 

facie trustworthy on grounds which are fanciful or in the nature of 

conjectures.” 
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INTRODUCTION 

It  is  well  established principle  of  criminal  law  that  the  prosecution  

must prove the guilt of the accused beyond all reasonable doubt. To prove the 

guilt of the  accused,  the  prosecution  produces  oral  and documentary  

evidence.  The  oral and documentary evidence is supported by the material 

objects produced by the prosecution.    The    material    objects    include    the    

crime    weapon    and   other incriminating material.  The word "weapon" is 

defined in Oxford dictionary as " a thing  designed  or  used  for  inflicting  

bodily  harm  or  physical  damage".  Crime weapon  means  the  weapon  used  

for  committing  the  crime.  There  are  certain types   of   offences   in   the   

Indian   Penal   Code   in   which   one   of   the   essential ingredients is the 

use of the weapon, the use of weapon increases the gravity of the  offence,  for  

instance  S.324  and  S.326  I.P.C.  wherein  the  use  of  weapon  for causing  

hurt  or  grievous  hurt  makes  the  offence  more  grave  in nature  and also 

makes the punishment severe. There are also other offences in which the use of 

the weapon indicates the intention of the accused, for instance the use of a 

knife or  sharp  edged  object  clearly  indicates  the  intention  of  the  accused  

to  kill  the deceased.   Sometimes   the   mental   element   which   constitutes   

the   offence   is inferred   from   the   crime   weapon   or   other   incriminating   

material.   In   such circumstances  the  seizure  of  the  crime  weapon  goes  a  

long  way  in  proving  the guilt  of  the  accused  and  the  effect  of  non  

seizure  of  such  crime  weapon  may sometimes be fatal to the case. More 

particularly in such type of offences which are  committed  in  secrecy  like  

murder  the  circumstantial  evidence  is  linked  by the  weapons  or  other  

incriminating  material  seized  by  the  prosecution  agency from the scene of 

offence. The seizure of crime weapon also assumes importance in  situations  

where  the  accused  confesses  the  crime  before  the  police.  S.25  of 

Evidence Act 1872, provides that a confession made to a police officer shall not 

be proved  as  against  a  person  accused  of  any  offence.  However  S.27  

provides  an exception that when any fact is deposed by the accused and it 

leads to discovery in  consequence of information received from the accused 

who is in the custody of police  officer,  so  much  of  such  information  

whether  it  amounts  to  confession  or not,  the  seizure  of  weapon  ie.,  

confession  leading  to  discovery  is  admissible  in evidence. 
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The effect of non seizure of the crime weapon was discussed in many cases by  

the Hon'ble  Supreme  Court  and  Our  High  Court.  There  are  divergent  

views on  this  aspect.  There  are  certain  decisions  in  which  it  was  held  

that  the  non seizure  of  weapon  does  not  affect  the  prosecution  case,  

whereas  sometimes  it does. 

In  Krishna  Mochi  &  Ors.  Vs.  State  of  Bihar  [(2002)  6  SCC  81], 

Hon’ble Supreme Court of India held : 

“It has been then submitted on behalf of the appellants that nothing 

incriminating could be recovered from them, which goes to show  that  they  

had  no  complicity  with  the  crime.  In  my  view, recovery of no incriminating 

material from the accused cannot alone be taken as a ground to exonerate 

them from the charges, more so when their participation in the crime is 

unfolded in ocular account of  the  occurrence  given  by  the  witnesses,  

whose  evidence  has  been found by me to be unimpeachable.” 

In Lakshmi Vs. State reported in (2002) 7 SCC 198, it was held: 

“Undoubtedly,  the  identification  of  the  body,  cause  of  death and 

recovery  of  weapon  with  which  injury may  have  been inflicted on the 

deceased are some of the important factors to be established by  the  

prosecution  in  an  ordinary  given  case  to  bring  home  the charge  of  

offence  under  Section  302  IPC.  This,  however,  is  not  an inflexible rule. It 

cannot be held as a general and broad proposition of  law  that  where  these  

aspects  are  not  established,  it  would  be fatal   to   the   case   of   the   

prosecution   and   in   all   cases   and eventualities, it ought to result in the 

acquittal of those who may be charged  with  the  offence  of  murder.  It  would  

depend  on  the  facts and  circumstances  of  each  case.  A  charge  of  

murder  may  stand established  against  an  accused  even  in  absence  of  

identification  of body and cause of the death. The accused persons were 

absconding and  surrendered  nearly  three  months  after  the  commission  of  

the crime. That explains the non- recovery of the weapons which is of no effect 

on the case. 

It was also observed in this case 

"that it is not an inflexible rule that weapon of assault must be  

recovered  and  the  Hon’ble  Supreme  Court  did  not  accept  as  a general 

and broad proposition of law that in case of non-recovery of the weapon of 

assault, the whole prosecution case gets torpedoed." 

Veer  Bahadur  Singh  @  Veeru  vs  State  on  18  March,  2015.  It  

was observed by the Hon'ble High Court of Delhi as follows: 
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“As  regards  the non-recovery of weapon of  offence  in Praveen Kumar  

vs.  State,  1997  Crl.L  J  577  (Bom)  it  was  observed  that simply because 

the knife used in the commission of offence could not be   recovered,   it   

cannot   said   that   the weapon was   not   used, especially  where  there  is  

unimpeachable  evidence  to  indicate  that knife  was  actually  used  by  the  

accused.  In  the  instant  case  also, PW-7   has   categorically   deposed   that   

he   was   given   injuries   on different   parts   of   the   body   by   knife   

which   resulted   in   his intestines coming out and he had to remain 

hospitalised for number of  days  which  find  corroboration  from  the  medical  

evidence  where injuries  on  the  person  of  complainant  was  opined  to  be  

dangerous. Under  the  circumstances,  there  is  clinching  evidence  available  

on record that the complainant was robbed of his mobile and purse and while  

committing  robbery  dangerous  injuries  were  caused  on  the person of the 

injured”. 

Suresh vs State on 28 February, 2008 

Learned  senior  counsel  for  the  accused  persons  contended that   in   

the   absence   of   recovery   of   pellets   from   the   scene   of occurrence  or  

from  the  body  of  the  injured  persons,  it  is  highly doubtful as to the scene 

of occurrence and whether such incident did take  place  in  the  manner  

suggested  by  the  prosecution.  Learned counsel  appearing  for  the  

complainant  pointed  out  that  though there was an entry in Malkhana 

Register (Ex. P31A) wherein it was stated  that  a  sealed  packet  containing  

pellets  was  deposited  but prosecution  failed  to  lead  any  evidence  on  this  

point.  It  was  also pointed  out  that  though  a  report  was  received  from  

the  Forensic Science  Laboratory,  no  evidence  regarding  recovery  of  the  

pellets was     produced.     As     rightly     pointed     out     by     the     

learned Additional advocate General appearing for the State that mere non- 

recovery  of  pistol  or  cartridge  does  not  detract  the  case  of  the 

prosecution where clinching and direct evidence is acceptable. 

Likewise,  absence   of   evidence   regarding  recovery   of   used pellets, 

blood stained clothes etc. cannot be taken or construed as no such  occurrence  

had  taken  place.  As  a  matter  of  fact,  we  have already  pointed out  that  

the  gun  shot  injuries  tallied with  medical evidence.  It  is  also  seen  that  

Raghuraj  Singh  and  Himmat  Raj Singh, who had died, received 8 and 7 gun 

shot wounds respectively while Raj Singh (PW-2) also received 8 gun shots 

scattered in front of left thigh. All these injuries have been noted by the Doctor 

(PW-1) in his reports Exs. P1-P4. 
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If we analyze the evidence of Dr. Manmohan Sharma (PW-1), his  reports,  

Exs.P1-P4  and  the  evidence  of  Raj  Singh  (PW-2),  it leads to a conclusion 

that gun shot injuries tallied with the medical evidence   and  both   the   

deceased  persons   died  due   to  the  same reason.  Similar  conclusion  

arrived  at  by  the  High  Court  cannot  be doubted. 

The   Supreme   Court   in   Mritunjoy   Biswas   vs.   Pranab   alias   Kuti 

Biswas and another, (2013) 12 SCC 796, 

observed that: 

“where    unimpeachable    ocular    testimony,    supported    by medical 

evidence is available, non recovery of the weapon of assault is of no advantage 

to the accused”. 

Krishna  Gope  Appellant  v.  State  of  Bihar  Respondent.   AIR  2003 

SUPREME COURT 3114 it was held that: 

Learned  counsel  further  pointed  out  that  the  country-made firearm   

alleged   to   have   been   used   by   the   appellant   was   not recovered  by  

the  police  and  the  same  was  not  sent  to  the  police station.  The  learned  

counsel  submitted  that  the  investigation  was not properly done and that the 

appellant is entitled to the benefit of doubt.  In  our  view,  this  plea  is  not  

tenable.  The  house  of  the appellant  was  searched  immediately  after  the  

incident,  but  the police  could  not  recover  the  weapon  of  offence  from  his  

house.  It appears that the appellant had succeeded in concealing the weapon 

before  the  police  could search  his  house.  In  our opinion, the  fact  of non-

recovery of the weapon from the house of the appellant does not inure to his 

benefit. 

In  Sathya  Narayanan  Vs.  State,  reported  in  AIR  2012  SC  (Supp) 674, 

it was held that: 

“merely  because  a  witness  is  declared  as  hostile,  there  is  no need  

to  reject  his  evidence  in  toto.  Evidence  of  hostile  witness  can be  relied  

upon,  at  least  to  the  extent  it  supports  the  case  of  the prosecution.   It   

was   further   held   that   “It   is   settled   law   that corroborated    part    of    

evidence    of    hostile    witness    regarding commission  of  offence  is  

admissible.  The  fact  that  the  witness  was declared hostile at the instance of 

the Public Prosecutor and he was allowed  to  cross-examine  the  witness  

furnishes  no  justification  for rejecting  en  bloc  the  evidence  of  the  

witness.  However,  the  Court has to be very careful, as prima facie, a witness 

who makes different statements  at  different  times,  has  no  regard   for   the   

truth.   His evidence  has  to  be  read  and  considered  as  a  whole with a 

view to find  out  whether  any  weight  should  be  attached  to  it.  The  Court 
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should be slow to act on the testimony of such a witness, normally, it   should   

look   for   corroboration   with   other   witnesses.   Merely because a witness 

deviates from his statement made in the FIR, his evidence  cannot  be  held  to  

be  totally  unreliable.  To  make  it  clear that evidence of hostile witness can 

be relied upon at least up to the extent,  he  supported  the  case  of  

prosecution.  The  evidence  of  a person  does  not  become  effaced  from  the  

record  merely  because  he has   turned  hostile   and  his   deposition   must   

be   examined  more cautiously to find out as to what extent he has supported 

the case of the prosecution”. 

Corroboration by Scientific Evidence 

In C.  Muniappan  and  Others.  Vs.  State  of  Tamil  Nadu,  reported 

in  AIR 2010 SUPREME  COURT  3718, it was held by the Hon’ble Supreme 

Court that: 

“The defect in the investigation by itself cannot be ground for acquittal.   

If   primacy   is   given   to   such   designed   or   negligent investigations    or   

to   the    omissions    or   lapses   by    perfunctory investigation, the faith and 

confidence of the people in the criminal justice   administration   would   be   

eroded.   Where   there   has   been negligence on the part of the investigating 

agency or omissions, etc. which resulted in defective investigation, there is a 

legal obligation on the part of the Court to examine the prosecution evidence 

dehors such  lapses,  carefully,  to  find  out  whether  the  said  evidence  is 

reliable  or  not  and  to  what  extent  it  is  reliable  and  as  to  whether such  

lapses  affected  the  object  of  finding  out  the  truth.  Therefore, the  

investigation  is  not  the  solitary  area  for  judicial  scrutiny  in  a criminal  

trial.  The  conclusion  of  the  trial  in  the  case  cannot  be allowed to depend 

solely on the probity of investigation” Further the nature of injuries was opined 

by the Doctor as sharp in nature and caused by sharp objects and those 

injuries are possible by stabbing by knife and sword etc., Weapon. 

When   there   is   unimpeachable   evidence   to   indicate   that weapon 

was actually used by the accused, then simply because the weapon used in the 

commission of offence could not be recovered is not a ground for acquittal”. 

Non  recovery  of  weapon  of  offence  does  not  cast  any  dent  on  
theprosecution version. 

Mukesh vs State Thr. Govt. Of ct Of Delhi on 17 April, 2015 

"On   behalf   of   the  appellants,   several   grounds   have   been raised 

to demolish the prosecution version. To list them: 
i.  PW.2  being  an  interested  witness  cannot  be  wholly relied upon; 

 



26 
 

ii. The  presence  of  PW.3  on  the  spot  at  the  relevant  time is debatable; 
 

iii.       Non  joining  of  any  independent  person  of  the locality  made the  

prosecution  case  redolent  with doubt  and  suspicion;   

iv. Necessary  persons  like  the  rickshaw  puller  whose  services were used by 

PW.2 and PW.3 for reaching the injured to the hospital has not been examined; 

iv.   Blood  stained  clothes  of  PW.2  and  PW.3  have  been  collected by  the  

police  after  several  day  of  the  occurrence,  thereby completely  delinking  

the  aforesaid  fact  with  the  nature  of crime; 

vi.       Non-recovery of weapon of assault i.e. knife; and 

vii.      Last but not the least inconsistencies in the deposition of the witnesses 

interse." 

"No doubt, the Investigating Officer should have immediately asked  for  

the  blood  stained  clothes,  but  this  lapse  does  not  compel us  to  reject  

the  prosecution  case.  These  were  irregularities  in  the investigating  process  

which  have  to  be  analysed  along  with  the incriminating circumstances. 

This failure, does not cast a doubt on the truthfulness and credibility of the 

prosecution version, even in a remote  way.  Similarly,  minor  contradictions  

in  the  testimonies  of PW.2  and PW.3  are  inconsequential;  rather  they  are  

natural.   The knife which was used by appellant Rakesh, has not been 

recovered. It has been urged by the defence that on this score, the prosecution 

case  deserves  to  be  thrown  overboard.  The  position  of  law  in  this regard 

is very clear." 

The  Supreme  Court  did  not  accept  as  a  general  and  broad  

proposition  of law  that  in  case  of non recovery of  the weapon of  assault,  

the  whole  prosecution case gets torpedoed. 

State of Rajasthan Vs Arjun singh (2011) 9 Sec. 115. 

The   session   Court   held   that   when   clinching   and   direct 

evidence  is  acceptable  absence  of  evidence  regarding  recovery  of used  

pellets  blood  stained  clothes  etc  not  caste  any  dent  on  the prosecution 

version. 

Ashok @ Dangra Jaiswal Vs. State of Madhya Pradesh 05.4.2011. 

 
Non Production of the  seized  drugs  and  non  examination of  

Investigating  officer  and  punch  witnesses  turned  hostile.   Then the   

accused  is  entitled  to  the  benefit  of  doubt.  But  when  there  is direct eye 

witness evidence, non production of material object was a mere  procedural  

irregularity  and it  can  be  cured  by  Section  465  of Code  of  Criminal  

Procedure  and  did  not  cause  prejudice  to  the accused. 
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In  Duvvur  Narayana  and  Others  Vs. State  of  A.P. Represented  

by its  Public  Prosecutor  14.11.2011.  Honurable Mr. Justice K.G.Shankar 

held in 13 para: 

“I   am   in   agreement   that   the   contention   of   the   learned 

Additional  Public  Prosecutor  the  two  victims  and  the  two  doctors and  

who  treated  the  victims  were  examined  by  the  prosecution, 

Ramakrishnaiah could not be examined by the prosecution, because 

Ramakrishnaiah   is   no   more.   The   prosecution   also   examined   a 

resident  of  Harijanawada  who  witnessed  the  incident  as  PW3.  He was an 

eye witness for the attack caused PW1. As rightly submitted by the learned 

public prosecutor, the evidence of these witnesses as trial  corroborative  of  

each  other.  The  evidence  of  the  witness  does not  suffer  from  any  

infirmity  and  inconsistency.  The  prosecution thus clearly established the 

incident. The only in consistency is that the  prosecution  failed  to  produce  

the  weapons  including  stones  so much  so  the  conviction  deserves  to  be  

U/Sec.323,  325  Indian  penal code  and  not  under  section  324  and  326  

Indian  penal  code  as  the prosecution  fails  to  established  that  the  detail  

witness  were  used any attack PW1 and 2 the conviction recorded by the trial 

court and confirmed   by   the   appellate   court   consequently   deserved   to   

be modified as conviction under section 323,324 Indian penal code. 

The Motive and Intention of Accused 
 

Ramesh Vs. State of Rajasthan 22.2.2011  Honourable Supreme Court 

held that: 

“The     Incriminating     circumstances     would     have     to     be 

individually weighted Vis-Vis each accused and it would have to be seen  as  to  

whether  such  examination  Justifies  the  conviction,  If there  is  no  such  

evidence  against  him  of  his  having  taken  part  in the  actual  act  it  is  

only  on  the  basis  of  the  discovery  by  him  of ornaments   and  the   

machinery   to   meet  gold,   that   he   has   been booked. 

Confessional   Statements   made   in   police   custody   led   to recovery    

of   incriminating   articles.   The   court   said   that   such evidence,  could  

not  be  excluded  on  the  ground  that  the  statement was   obtained   while   

the   accused   was   under   an   illegal   order   of remand of police custody. 

 
In  Ummar  Mahamad  and  others  Vs  State  of  Rajasthan(2007)  in SCC 

711 The Honourable Apex court held that 
 

“Non recovery of weapon cannot be a ground to exonerate case if  really  

evidence  of  witness  is  impeachable  taken  as  a  ground  to exonerated from 

the charges”. 
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Recovery  of  weapon  is  always  not  helpful  to  prove  the  

prosecutioncase 
 
In  a  recent  Judgment  of  Manchala  Balaiah  Vs.  State  of  Andhra 

Pradesh, 2017 (2) ALD (Crl.)970, It was observed as follows: 
 

Exhibit   P5   is   seizure   panchanama   and   portion   of   it,   is 

admissible in evidence under Section 27 of the evidence Act.  As per said  

provision,  when  any  object  is  discovered  or  recovered  by  the Police  when  

the  accused  is  in  the  custody  of  Police  and  the  said object is connecting 

the accused with the offence, then it is relevant fact  and  admissible.    So,  the  

confessional  statement  of  appellant leading  to  discovery  of  the  article  is  

admissible  in  evidence,  as  the accused  has  voluntarily  shown  the  place  

where  he  had  thrown M.O1/glass    bottle    after    forcibly    administering    

the    poisonous granules  to  the  deceased.     On  the  aforesaid  issue,  the  

case  of 

Musheer Khan @ Badshah Khan V. State of Madhya Pradesh, 
 
2010   (1)   ALD   (Crl)   813   (SC):   is   very   relevant,   whereby,  the 
 
Supreme Court held as under: 
 

“The  limited  nature  of  the  admissibility  of  the facts   discovered   

pursuant   to   the   statement   of   the accused  under  Section  27  can  be  

illustrated  by  the following    example:    Suppose    a    person    accused    of 

murder  deposes  to  the  Police  officer  the  facts  as  a result  of  which  the  

weapon  with  which  the  crime  is committed   is   discovered,   but   as   a   

result   of   such discovery,   no   inference   can   be   drawn   against   the 

accused,  if  there  is  no  evidence  connecting  the  knife with  the  crime 

alleged to  have  been committed  by the accused.  So, the objection of the 

defence Counsel to the discovery  made  by  the  prosecution  in  this  case  

cannot be sustained.   But the discovery by itself does not help the prosecution 

to sustain the conviction and sentence imposed on A4 and A5 by the High 

Court” 

In  the  present  case,  the  prosecution  has  proved  the  crime 

committed  by  the  appellant  by  examining  P.W11/village  revenue Officer,   

with   whom   the   appellant   has   not   established   specific enemity.   The 

evidence of P.W11 shows that the appellant, while in custody of Police, 

confessed about the crime and led the Police party to  the  fields  and  at  the  

instance  of  the  appellant.    Police  seized M.O1/glass   bottle   from   the   

bushes   and   also   drafted   seizure panchanama marked as Exhibit P5, 

which is admissible in evidence under  Section  27  of  the  Evidence  Act.    

The  object  i.e.  M.O1/glass bottle recovered from the place of offence also 

establishes the case of the   prosecution   as   the   same   was   sent   to   the   
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Forensic   Science Laboratory   along   with   the   viscera   of   the   deceased,   

and   after chemical  examination  the  Forensic  Science  Laboratory  has  

issued report/Exhibit P11, to the effect that the viscera as well as the glass 

bottle   contain   the   same   nature   of   poison   i.e,   organophosphate 

insecticide poison”. 

Non recovery of Incriminating Material 
 

As  is  culled  out  in  various  decisions  of  the  Hon’ble  Supreme  Court  

of India  in  above  paras  it  is  evident  that  mere  absence  of  the  recovery  

of  the weapon used for the offence or absence of the incriminating material by 

itself does not entitle the accused the benefit of doubt. It has been clearly 

enunciated that   even   in   such   circumstances   the   accused   is   liable   to   

be   convicted. Interestingly the Supreme Court also held in Siddarth Vasist @ 

Manu Sharma Vs.  State,  reported  in  AIR  2010  SC  2352  that  the  adverse  

inference  can  be drawn  against  the  accused  when  he  furnished  false  

answers under Sec.313 of Cr.P.C. if the false answers are with regard to proved 

facts and such inference under Sec.106 of Indian Evidence Act shall become an 

additional circumstance to prove the guilt of the accused. In this particular 

case Manusharma who was accused was holder of a pistol .22" bore P Berretta, 

made in Italy duly endorsed on his arms license. It was his duty to have kept 

the same in safe custody and to explain its whereabouts. It is proved beyond 

reasonable doubt on record that extensive  efforts  were  made  to  trace  the  

pistol  and  the  same  could  not  be recovered.  Moreover  as  per  the  

testimony  of  CN  Kumar,  PW-43,  DSP/NCRB, RK Puram there is no 

complaint or report of the said pistol. Thus an adverse inference   has   to   be   

drawn   against   the   accused-Manu   Sharma   for   non- explanation  of  the  

whereabouts  of  the  said  pistol.  Similarly  another  plea  not supported by 

any positive evidence led by the appellant-Manu Sharma is that his  pistol  i.e.  

the  weapon  of  offence  and  the  arms  licence  was  recovered  from his  farm  

house  on  30.04.1999,  when  in  fact  it  is  an  established  fact  that  the 

pistol   could   not   be   recovered   and   that   the   licence   was   surrendered   

on 06.05.1999  at  the  time  of  his  arrest.  It defies  all  logic  and  ordinary  

course  of conduct to allege that the prosecution has withheld the pistol after 

seizing the same  from  his  farmhouse.  The  fact  that  he  has  failed to  

produce  the  pistol,  a presumption  shall  arise  that  if  he  has  produced  it,  

the  testing  of  the  same would   have   been   to   his   prejudice.   The   

burden   thus   shifts   on   him   and accordingly  the  Hon’ble  Supreme  

Court  of  India  drawn  an  adverse  inference and dismissed the appeal filed 

by Manu Sharma. 
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CONCLUSION 
 

After  discussing  the  ratio  laid  down  by  the  Hon’ble  Supreme  Court  

of India  and various  High  Courts,  it  can  be  safely  concluded  that  when  

there  is direct,    ocular    evidence    cogent    enough    to    prove    the    

prosecution    case, irrespective   of   the   fact   that   weapon   of   offence   

was   not   recovered   or incriminating  material  is  not  seized  or  even  if  

seized  it  was  scientifically  not examined  and  even  in  the  absence  of  

Forensic  evidence  attributable  to  the accused, still the accused is liable for 

conviction if by the conduct or otherwise it  has  been  proved  that  he  is  

guilty  of  the  offence  beyond  reasonable  doubt. However  if  there  is  any  

lacuna  which  would affect  the  very  foundation  of  the prosecution case it 

would invariably lead to doubt and such doubt may lead to the  benefit  of  the  

accused  and  in  which  circumstance  the  accused  may  be entitled  for  an  

acquittal.  As  a  broad  rule  it  can  be  understood  that  the  non recovery of 

crime weapon or incriminating material will not definitely affect the prosecution 

case and will not entitle the accused to benefit of doubt if the other evidence is 

clearly pointing towards the guilt of the accused. 
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Paper Presented by: 

Smt. T.Malleswari, 

Prl. Junior Civil Judge, 

Vijayawada. 

 

 'Weapon' is not defined in law. According to Oxford dictionary weapon 

means a thing designed or used for inflecting body harm or physical damage. 

Weapons are articles of any description designed as weapon for the offence or 

defence and includes fire arms, sharp edged and other deadly weapons and 

parts thereof, and machinery for manufacturing arms, including items used in 

injuring a person.  

 The discovery and recovery at the instance of accused are governed by 

Section 27 and Section 8 of Indian Evidence Act. Section 27 of Evidence Act is 

in nature of exception to Sections 25 and 26 of Evidence Act. So much of the 

information as relates distinctly to the fact thereby discovered is admissible. 

 In state of Rajasthan V/s. Bhup Singh reported in 1997 Supreme 

court cases (Criminal) page 1032 the Hon'ble supreme court held in para 

14 as follows: 

The conditions prescribed in Section 27 for unwrapping the cover of ban 

against admissibility of statement of the accused to the police has been 

satisfied. They are: 

1. A fact should be discovered in consequence of information received from the 

accused. 

2. He should have been accused of an offence 

3. He should have been in the custody of a police officer when he supplied the 

information. 

4. The fact so discovered should have been deposed to by the accused. 

 If these conditions are satisfied, that part of the information given by the 

accused which led to such discovery becomes admissible in evidence. It is 

immaterial whether the information was supplied in connection with the same 

crime or a different crime. 

 In Pulukuri Kotayya V/s. Emperor reported in AIR 1947 Privy 

council 67 it was held that “Section 27 which is not artistically worded 

provides an exception to the prohibition imposed by the preceding 

section and enables certain statements made by a person in police 

custody to be proved. The condition necessary to bring the section into 

operation is that discovery of a fact in consequence of information 

received from a person accused of any offence in the custody of a police 

officer must be deposed to and there upon so much of the information as 

related distinctly to the fact there by discovered in consequence of 

information given, some guarantee is afforded thereby that the 
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information was true, and accordingly can be safely allowed to be given 

in evidence”.  

 Normally the section is brought into operation when a person in police 

custody produces from some place of concealment or some object such as a 

dead body, weapon or ornaments set to be connected with the crime of which 

the informant is accused. Upon this information given by a person that the 

body produced is that of a person murdered by him, that the weapon produced 

is the one used by him in the commission of a murder or that the ornaments 

produced were stolen in a decoity would be admissible. The fact discovered 

embraces the place from which the object is produced and the knowledge of the 

accused as to this and the information given must relate distinctly to this fact. 

Information supplied by a person in custody that “I will produce a knife 

concealed in the roof of my house” does not lead to the discovery of a knife. It 

leads to the discovery of fact that a knife is concealed in the house of the 

informant to his knowledge and if the knife is proved to have been used in the 

commission of the offence, the fact discovered is very relevant.  

 The fact discovered by the police with the help of the disclosure 

statements and the recovery of incriminating articles on the strength of such 

statements is that it was the accused who concealed those articles at the 

hidden places. It is immaterial that such statement of the accused is 

inculpatory because section 27 of the Evidence Act renders even such 

inculpatory statements given to a police officer admissible in evidence. In 

Varghese V/s. State of Kerala 1988 SCC criminal 890 it is held that 

“recovery of a knife and gloves from open paddy field cannot be 

regarded as sufficient material from connecting the accused with 

crime”. 

 The evidence that one accused along with all others gave information 

leading to recovery of robbed article and the evidence of receiver of robbed 

property that accused 1 and 3 sold him the ring and that accused 1 and 3 

asked him to produce the ring when they came with the police party do not 

present any incriminating material against the accused. It is obligatory upon 

the investigating officer to state and record who gave the information, when he 

is dealing with more than one accused, what words were used by him so that a 

recovery pursuant to the information received may be connected to the person 

giving the information so as to provide incriminating evidence against the 

person. 

CASE LAW: 

 In The public prosecutor V/s. Appalameni Hari babu reported in 

1975(1) Andhra weekly reporter page 304 it has been held that “while 

information voluntarily obtained from an accused relating distinctly to 

the fact discovered is not hit by article 20(3) of Constitution of India”.  
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 In Lakshmi V/s. State reported in 2002 (7) SCC 198 held that “it is 

not an inflexible rule that weapon of assault must be recovered and in 

case of non recovery of the weapon of assault, the whole prosecution 

case gets torpedoed”.  

 In Palvai Devaiah V/s. State of AP 2013(1) ALD Criminal (99) (AP) it 

has been held that “even if the weapon used in the commission of weapon 

was not seized, it is not fatal to the case of prosecution when the direct 

eye witness categorically stated about the incidence”. 

 In Anshad V/s. State of Karnataka, 1994 (4) SCC 381 it has been 

held that “if there are no other independent witnesses who may support 

prosecution case, nearly on the basis of confession made under Section 

27 of the Act would not be sufficient to hold him guilty”.  

 State of Himachal V/s. Jeet Singh AIR 1999 Supreme court 1293 = 

1999 Criminal Law journal 2025  it has been held that “recovery of any 

item which is supposed to be hidden at a public place where common 

people easily reach, such recovery would be vitiating the evidence on 

this ground”.  

 In Public prosecutor V/s. Kandikatla AIR 1943 Madras 661 it has 

been held that “the accused was arrested in connection with an offence of 

criminal breach of trust. While in custody for that offence he made a 

statement that he had sold another cycle to a person. The cycle was 

recovered. The statement was held relevant at the trial for an offence in 

respect of the cycle so recovered. Thus, the information received during 

the course of information in another case is relevant”.  

 Harish Natvarlal Mistry V/s.State of Gujarat 1993 one crimes 415 

Gujarat where in it has been held that “it is well settled that mere fact of 

discovery under Section 27 cannot be used as a substantive evidence 

against the accused. At the most it can be used to corroborate other 

substantive piece of evidence”.  

 Mathew V/s. Kerala 1990(2) KLJ 564 – ALR 1990(1) Kerala 619 

where in it is held that “if a weapon is kept concealed in a bush by the 

side of the road, it cannot be said to be an open place even if it is 

accessible to all and sundry so long as the concealment was known only 

to the accused. If the uncorroborated version of IO is found to be 

unblemished it will certainly be acceptable Under Section 27 of the Act”. 
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Weapon is not directly defined in law, articles of any description designed 

or adopted as weapon for the offence or defence, and includes fire-arms, sharp 

edged and other deadly weapons and parts of, and machinery for 

manufacturing arms, including items used in injuring a person. The discovery 

and recovery at the instance of the Accused are governed by Sec.27 and Sec.8 

of Indian Evidence Act. In a criminal case appreciation of evidence plays a vital 

role in considering the prosecution case. 

Rang Bahadur Singh Vs. State of U.P. reported in AIR 2000 SC 1209 it has 

been has held as follows: “The time-tested rule is that acquittal of a guilty 

person should be preferred to conviction of an innocent person. Unless the 

prosecution establishes the guilt of the accused beyond reasonable doubt a 

conviction cannot be passed on the accused. A criminal court cannot afford to 

deprive liberty of the appellants, lifelong liberty, without having at least a 

reasonable level of certainty that the appellants were the real culprits.” 

In view of the principle that the prosecution must establish the guilt of the 

accused beyond reasonable doubt, The Evidence Act 1872 provides protections 

in the form of Sec.24, Sec.25 and Sec.26. 

In State, Rep. by Inspector of Police and Others, Vs. N.M.T.Joy 

Immaculate (AIR 2004 SC 2282) the Hon’ble Supreme Court of India held 

that 

“The admissibility or otherwise of a piece of evidence has to be judged having 

regard to the provisions of the Evidence Act. The Evidence Act or the Code of 

Criminal Procedure or for that matter any other Law in India does not exclude 

relevant evidence on the ground that it was obtained under an illegal search 

and seizure. Hence, the direction given by the High Court that the confession 

and alleged recovery has no evidentiary value as it was obtained under an 

illegal order of remand is clearly illegal and has to be set aside. 

In AIR 2004 SC 2865 the Hon’ble Supreme Court of India held that – 

Sec.27 of Evidence Act is in nature of exception to preceding provisions 

particularly S.25 and S.26 - Conditions necessary for bringing S. 27 in 

operation stated”. “The expression 'provided that' together with the phrase 

'whether it amounts to a confession or not' in S. 27 show that the section is in 

the nature of an exception to the preceding provisions particularly Ss. 25 and 

26. The first condition necessary for bringing this Section into operation is the 

discovery of a fact, albeit a relevant fact, in consequence of the information 
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received from a person accused of an offence. The second is that the discovery 

of such fact must be deposed to. The third is that at the time of the receipt of 

the information the accused must be in police custody. The last but the most 

important condition is that only 'so much of the information' as relates 

distinctly to the fact thereby discovered is admissible. The rest of the 

information has to be excluded. The word 'distinctly' means 'directly', 

'indubitably', 'strictly', 'unmistakably'. The word has been advisedly used to 

limit and define the scope of the provable information. The phrase 'distinctly' 

relates 'to the fact thereby discovered' and is linchpin of the provision. This 

phrase refers to that part of the information supplied by the accused which is 

the direct and immediate cause of the discovery. The reason behind this partial 

lifting of ban against confessions and statements made to the police, is that if a 

fact is actually discovered in consequence of information given by the accused, 

it affords some guarantee of truth of that part, and that part only, of the 

information which was the clear, immediate and proximate cause of the 

discovery. No such guarantee or assurance attaches to the rest of the 

statement which may be indirectly or remotely related to the fact discovered. 

The various requirements of the section can be summed up as follows : 

(1) The fact of which evidence is sought to be given must be relevant to the 

issue. It must be borne in mind that the provision has nothing to do with 

question of relevancy. The relevancy of the fact discovered must be established 

according to the prescriptions relating to relevancy of other evidence 

connecting it with the crime in order to make the fact discovered admissible. 

(2) The fact must have been discovered. 

(3) The discovery must have been in consequence of some information received 

from the accused and not by accused's own act. 

(4) The persons giving the information must be accused of any offence. 

(5) He must be in the custody of a police officer. 

(6) The discovery of a fact in consequence of information received from an 

accused in custody must be deposed to. 

(7) Thereupon only that portion of the information which relates distinctly or 

strictly to the fact discovered can be proved. The rest is inadmissible.” 

In – Pandu Rangu Kalupati and Another Vs. State of Maharastra. AIR 2002 

SC 733 The honble Supreme Court held that the Discovery of a fact cannot 

equated with the recovery of the object though later may help in the final shape 

of what exactly the fact discovered pursuant to the information elicited from 

the accused. It has been further held by the High Court of Kerala that “there is 

no necessity of obtaining the signature of the accused in the disclosure 

statement so as to make it admissible. Recovery of the weapons, articles and 

other incriminating materials at the instance of the accused has always been 

found as relevant and in the same manner recoveries made from places 
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accessible to all and sundry, were not admitted as relevant as incriminating 

evidence against the accused (2000 All MR Crl. 1155). 

In Krishna Mochi & Ors. Vs. State of Bihar [(2002) 6 SCC 81], Hon’ble 

Supreme Court of India held : “It has been then submitted on behalf of the 

appellants that nothing incriminating could be recovered from them, which 

goes to show that they had no complicity with the crime. In my view, recovery 

of no incriminating material from the accused cannot alone be taken as a 

ground to exonerate them from the charges, more so when their participation 

in the crime is unfolded in ocular account of the occurrence given by the 

witnesses, whose evidence has been found by me to be unimpeachable.” In 

Lakshmi Vs. State reported in (2002) 7 SCC 198, it was held that it is not 

an inflexible rule that weapon of assault must be recovered and the Hon’ble 

Supreme Court did not accept as a general and broad proposition of law that in 

case of non-recovery of the weapon of assault, the whole prosecution case gets 

torpedoed. 

In State of Rajasthan Vs. Arjun Singh and Ors. AIR 2011 SC 3380 and 

2011 -9-SCC 115 The Hon’ble Supreme Court held that Recovery evidence - 

Absence of recovery of pellets from scene of occurrence or from body of injured 

persons - Cannot be taken or construed as no occurrence of firing as suggested 

by prosecution has taken place - Mere non-recovery of pistol or cartridge does 

not detract case of prosecution where clinching and direct evidence is 

acceptable - Moreso, when gunshot injuries tallied with medical evidence. 

In Mritunjoy Biswas Vs. Pranab alias Kutti Biswas and Another 

AIR 2013 SUPREME COURT 3334 : (2013) 12 SCC 769. The Hon’ble 

Supreme Court held that “There is ample unimpeachable ocular evidence 

corroborated by medical evidence - Mere non-recovery of weapon from accused 

does not affect prosecution case”. In Krishna Gope Appellant v. State of 

Bihar Respondent. - AIR 2003 SUPREME COURT 3114 

The Hon’ble Supreme Court of India Held that Wordy altercation 

between deceased and accused over grazing of cow - Accused-appellant firing 

at deceased by country made rifle - Incident seen by eye-witness – Eye- witness 

knowing accused and was only 30 feet away - Version of eye-witness 

corroborated by other witness who saw accused running from scene -

Statement given by deceased to police treated as FIR - Failure of I.O. to 

correctly state as to who recorded statement of deceased - Not of much 

importance - Delay of only one day in sending FIR to Magistrate – Accused 

liable to be convicted on evidence adduced - Non-recovery of weapon from the 

house of accused-appellant does not inure to his benefit.” 

In Nirmal Kumar Appellant v. State of U.P Respondent – AIR 1992 SC 

1131, the Hon’ble Supreme Court held that “Occurrence taking 

place in family house, at night - Prosecution case resting on child evidence - 
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Child deposing that she had seen accused in lantern light and giving out their 

names - Fact that lantern was burning however not stated before police - 

Names of accused also not mentioned to police officer who examined her - 

Contradictions are material - Recovery of weapon at instance of accused - Not a 

corroborative evidence of significance - Accused entitled to be acquitted.” In 

this judgement the court held that “mere recovery of the weapon is not a proof 

that the accused has committed the crime. In Pradumansinh Kalubha 

Vs.State of Gujarat – AIR 1992 SC 

881, the Hon’ble court held that “- Appreciation of evidence – Tension 

prevailing in immediate past between two communities - Testimony of eye- 

witnesses without independent corroboration not reliable - Medical evidence 

corroborated testimony of witnesses as to stabbing - No inference can be drawn 

that there was attempt to foist case on accused - Nothing suspicious in steps 

taken by investigating officer - Involvement of accused in crime proved beyond 

doubt by evidence on record - Acquittal of accused by trial Court on conjecture 

and strained reasoning – Illegal” and further held that “- Seizure of weapon - 

Not very material where there is a direct evidence”. 

This judgment shows the direct evidence of the eye witness plays pivotal role as 

against the presence or recovery of the weapon. 

Discovery – Weak kind of evidence In Mani Vs. State of Tamil Nadu reported 

in AIR 2008 SC 1021,the Hon’ble Supreme Court has held that “discovery is 

a weak kind of evidence and cannot be wholly relied upon in a serious matter 

and in the circumstances, where the prosecution discovered some articles ten 

days after murder barely three hundred feet away from teh dead body of the 

deceased and no attempt was made by the prosecution to prove that the 

discovered articles belong to the accused and there was also no evidence of 

motive of murder and in these circumstances the Hon’ble Court held it to be a 

‘clear case of benefit of doubt’ . 

Discovery of weapon – Non-examination by F.S.L. in State of Rajasthan Vs. 

Wakteng reported in AIR 2007 SC 2020, it was held by the Hon’ble Supreme 

Court that “Recovery on disclosure statement made byaccused - Weapon of 

murder recovered - Weapon however not sent to Forensic Science Laboratory - 

Accused also not quizzed u/S. 313, Criminal P.C. on question of recovery - 

Evidence of recovery - Cannot be relied upon for 

conviction”. In Syed Chand and other Vs. State of A.P. 2016(2) ALD (Crl)792 

-- Discovery evidenre reliability. -- Confession leading to recovery of weapon of 

offence recovery of knife from possession of accused 

or recovery panchanama, even panch witness turned hostile, and there was no 

variation of weapon recovered from possession of accused or not may not have 

much relevance or significance. When evidence on record which includes that 

of direct evidence, clearly proved involvement of accused 
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in commission of offence, as his confession Investigating officer recovered the 

weapon knife, even failure of prosecution to produce same weapon as was 

reovered from accused will not be fatal to prosecution fase. When medical 

evidence clearly showed the injuries weremcaused by a sharp object, like seizer 

weapon, same was held in Chintakayala Kurmaiaha 

Vs. State of A.P 2016(2) ALD(Crl) 777 by justice C.V.Nagarjuna Reddy and 

G.Shaym Prasad. It has been held in catena of decisions that “Non recovery of 

the weapons of offence” is not fatal to the case of the prosecution, when there is 

direct, cogent and reliable evidence and trustworthy of the prosecution 

witnesses and further more chine of each event connecting to the witnesses 

evidence is proved. The accused are liable for punishment. The circumstances 

in which and the case in which the courts have found accused guilty though 

the crime weapon or incriminating material is found absent. We have mainly 

concentrated on the following aspects. When non recovery of crime weapon and 

other incriminating material In Virendra Kumar Gara Vs. State reported in 

2001 II AD (Delhi) 

it was held that “that the accused absconded immediately after the 

incident and such conduct of the accused absconding from the incident is a 

strong factor to prove his guilt and the question of recovery of the weapon or 

otherwise would not affect the prosecution case and accused is liable for 

conviction. In a similar matter Amruthlal Someswara Joshi Vs. State of 

Maharastra reported in AIR 1994 SC 2516, the Hon’ble Supreme Court of India 

held that “Where an accused, a domestic servant serving with a family 

committed murder of its three members (an old man aged 77 years, a helpless 

lady and a child aged 3 years)by causing multiple stab injuries on deceased 

persons with a big knife, and committed robbery of cash, jewellery and valuable 

goods worth about rupees two lakhs, he was liable to be convicted under S. 

302 and S. 394 and the circumstances warranted imposition of death sentence 

“The attack was so brutal and the same established that the accused left no 

chance for anybody's survival lest they may figure as a witness and this 

heinous crime had been committed in cruel and diabolical manner only with a 

view to commit robbery. The subsequent conduct and his movements would 

show that the accused is a clever criminal prepared to go to any extent in 

committing such serious crimes for his personal gain and the murders 

committed by him manifest an exceptional depravity”. “The circumstantial 

evidence in instant case could not at all be said to be qualitatively inferior in 

any manner. It is well settled that if there is clinching and reliable 

circumstantial evidence, then that would be the best evidence to be safely 

relied upon. The case came within the category of `rarest of rate cases' and 

awarding the death sentence is proper. It is only with a view to commit robbery, 

he committed these ghastly murders. The motive is heinous and the crime 
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committed is cold-blooded, cruel and diabolical. There are absolutely no 

mitigating circumstances relevant for awarding lesser sentence”. In Mangat Rai 

Vs. State of Punjab, reported in AIR 1997 SUPREME COURT 2838, the Hon’ble 

Supreme Court of India held that “Circumstantial evidence - Accused husband 

alleged to have killed deceased- wife by poisoning - Death of deceased 

occurring at residential house of accused - Insufficient dowry constituting 

alleged motive – Medical evidence showing death of deceased was due to 

administration of poison – Falsifying defence version that deceased committed 

suicide by hanging herself – Accused being medical practitioner having every 

facility and opportunity of administering poison to deceased - Injuries on body 

of deceased showing her resistance before intake of poison - Subsequent 

conduct of accused in not immediately informing to his in-laws and absconding 

is unnatural - Chain of circumstantial evidence complete - Guilt of accused 

proved beyond reasonable doubt - Conviction of accused, proper” The conduct 

of accused immediately:- After incident as he absconded is a strong favour to 

prove his guilty. Further to determine the nature of offence committed relevant 

consideration. Stage of mind of accused gathered from available evidence, 

surrounding circumstances and the intention of the accused in causing 

injuries. Threatened the accused:- Where a person entered the victims house 

during midnight armed with a knife and threatened with death any one who 

came between himself and the victim. In view of that fact that the parties were 

on criminal terms, each and every piece of evidence available on record has to 

be scrutinized and analyzed carefully. Chunni Lal Vs State of U.P. 05.07.2013:- 

Another eye witness who testified that injured is present at seen, the testimony 

of witness is cogent, coherent and reliable. 

Any independent person of the locality has been examined. Even if not 

produced any independent witness to the incident took place, For example. 

Bus stands, heavy general public access, the prosecution case cannot thrown 

out or doubted on that ground alone. Injured Witness and significance thereof 

It is a settled law that testimony of an injured witness stands on a higher 

pedestal than any other witness in as much as he sustained injuries in the 

offence. As such there is an inbuilt assurance regarding his presence at the 

scene of crime and it is unlikely that he will allow the real culprit to go scot free 

and would falsely implicate any other person. It was held in Abdul Sayeed Vs. 

State of M.P. reported in 2010 

AIR SCW 5701, that “the law on the point can be summarised to the effect 

that the testimony of the injured witness is accorded a special status in law. 

This is as a consequence of the fact that the injury to the witness is an in-built 

guarantee of his presence at the scene of the crime and because the witness 

will not want to let his actual assailant go unpunished merely to falsely 

implicate a third party for the commission of the offence. Thus, the deposition 
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of the injured witness should be relied upon unless there are strong grounds 

for rejection of his evidence on the basis of major contradictions and 

discrepancies therein”.  Ramlagan Singh Vs. State of Bihar  Makhan Singh 

Vs. State of U.P.,  Machhi Singh Vs. State of Panjab. 

 Appabhai Vs. State of Gujarath.  Bonkya Vs. State of Maharastra. 

 Bhag Singh Mohar Vs. State of Rajasthan.  Vishnu Vs. State of Rajastan. 

 Annareddy Sambasivareddy Vs. State of AP  Balaraie Vs. State of 

Maharstra. In Palvai Devaiah Vs. State of Andhra Pradesh, 2013 (1) ALD 

(Crl) 99 (AP) Hon’ble Justice N.V. Raman and P. Duga Prasad, held in 20th 

para as “20. Even if the weapon used in the commission of the offence was not 

seized, it is not fatal to the case of the prosecution when the direct eye – 

witness categorically stated about the factum of accused hitting the deceased 

with a stick. Thus, the prosecution could able to establish that the deceased 

died due to injuries caused by the accused” In Mritunjoy Biswas 

Vs Pranab @ Kuti Biswas another Honourable Supreme court held that 

“When un impeachable ocular testimony supported by medical evidenc 

eis available non recovery of the weapon of assault is of no advantage to the 

accused. Hostile Witness and significance thereof In Sathya Narayanan Vs. 

State, reported in AIR 2012 SC (Supp) 674, it was held that merely because a 

witness is declared as hostile, there is no need to reject his evidence in toto. 

Evidence of hostile witness can be relied upon, at least to the extent it supports 

the case of the prosecution. It was further held that “It is settled law that 

corroborated part of evidence of hostile witness regarding commission of 

offence is admissible. The fact that the witness was declared hostile at the 

instance of the Public Prosecutor and he was allowed to cross-examine the 

witness furnishes no justification for rejecting en bloc the evidence of the 

witness. However, the Court has to be very careful, as prima facie, a witness 

who makes different statements at different times, has no regard for the truth. 

His evidence has to be read and considered as a whole with a view to find out 

whether any weight should be attached to it. The Court should be slow to act 

on the testimony of such a witness, normally, it should look for corroboration 

with other witnesses. Merely because a witness deviates from his statement 

made in the FIR, his evidence cannot be held to be totally unreliable. To make 

it clear that evidence of hostile witness can be relied upon at least up to the 

extent, he supported the case of prosecution. The evidence of a person does not 

become effaced from the record merely because he has turned hostile and his 

deposition must be examined more cautiously to find out as to what extent he 

has supported the case of the prosecution”. Bhagwan Singh Vs State of 

Haryana AIR 1976 SC Rabindra Kumar Dey Vs. State of Orissa AIR 1977 

S.C.170. Syed Akbar Vs.State of Karnataka AIR 1979 SC 1848. 

In state of U.P. V.S. Ramesh Prasad Misra and Another, AIR 1996 
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S.C. 2766 Honourable Apex Court held that “Evidence of hostile witness would 

not be totally rejected if spoken in favour of the prosecution or the accused but 

required to be subjected to close scrutiny and that portion of the evidence 

which is consistent witht he case of the prosecution or defence can be relied 

upon”. A similar view has been reiterated by In C. Muniappan and Others. Vs. 

State of Tamil Nadu, reported in AIR 2010 SUPREME COURT 3718, it was held 

by the Hon’ble Supreme Court that “The defect in the investigation by itself 

cannot be ground for acquittal. If primacy is given to such designed or 

negligent investigations or to the 

omissions or lapses by perfunctory investigation, the faith and confidence of 

the people in the criminal justice administration would be eroded. Where there 

has been negligence on the part of the investigating agency or omissions, etc. 

which resulted in defective investigation, there is a legal obligation on the part 

of the Court to examine the prosecution evidence dehors such lapses, carefully, 

to find out whether the said evidence is reliable or not and to what extent it is 

reliable and as to whether such lapses affected the object of finding out the 

truth. Therefore, the investigation is not the solitary area for judicial scrutiny 

in a criminal trial. The conclusion of the trial in the case cannot be allowed to 

depend solely on the probity of investigation” Further the nature of injuries was 

opined by the Doctor as sharp in nature and caused by sharp objects and 

those injuries are possible by stabbing by knife and sword etc., Weapon. When 

there unimpeachable evidence to indicate that weapon was actually used by 

the accused, then simply because the weapon used in the commission of 

offence could not be recovered. Non recovery of weapon of offence does not cast 

any dent on the prosecution version. Mukesh Vs. State of Through Government 

of Delhi 17-04-2015 Honourable Supreme Court discussed in Lakshmi Vs. 

State of Utther Pradesh (2002) 7 Sec 198 and in State of Rajasthan Vs Arjun 

singh (2011)  Sec. 115. The session Court held that when clinching and direct 

evidence is acceptable absence of evidence regarding recovery of used pellets 

blood stained clothes etc not caste any dent on the prosecution version. Ashok 

@ Dangra Jaiswal Vs. State of Madhya Pradesh 05.4.2011. Non Production of 

the seized drugs and 

non Examination of Investigating officer and punch witnesses turned hostile. 

Then the accused entitled the bonefit of doubt. But when there is direct eye 

witness evidence and non production of material object was a mere procedural 

irregularity and it can be cured by Section 465 of Crpc and did not cause 

prejudice to the accused In Duvvur Narayana and Others Vs. State of A.P. 

Represented by its Public Prosecutor 14.11.2011. Honurable Mr. Justice 

K.G.Shankar held in 13 para “I am in agreement that the contention of the 

learned Additional Public Prosecutor the two victims and the two doctors and 

who treated the victims were examined by the prosecution, Ramakrishnaiah 
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could not be examined by the prosecution, because Ramakrishnaiah is no 

more. The prosecution also examined a resident of Harijanawada who 

witnessed the incident as PW3. He was an eye witness for the attack caused 

PW1. As rightly submitted by the learned public prosecutor, the evidence of 

these witnesses as trial corroborative of each other. The evidence of the witness 

does not suffer from any infirmity and inconsistency. The prosecution thus 

clearly established the incident. The only in consistency is that the prosecution 

failed to produce the weapons including stones so much so the conviction 

deserves to be U/Sec.323, 325 Indian penal code and not under section 324 

and 326 Indian penal code as the prosecution fails to established that the 

detail witness were used any attack PW1 and 2 the conviction recorded by the 

trial court and confirmed by the appellate court consequently deserved to be 

modified as conviction under section 323,324 Indian penal code.11 In Evidence 

Act section 3 “Omissions, contractions and discrepancies in evidence of 

witnesses - Not to be given importance unless they shake basic version of 

witness” and further held that Section 302 Indian penal code - Accused putting 

on fire bus full of girl students - Causing death of 3 girls and burn injuries to 

many - Girls were innocent, unarmed and helpless – No provocation was given 

by them - Offence had been committed after previous planning and with 

extreme brutality - It is shocking to collective conscience of society. The Basic 

principal and criminal response is that the accused is presumed to be 

innocence and this presumption of innocence of accused can be rebutted by 

the prosecution by leading evidence and proving its case beyond reasonable 

doubt. The Motive and Intention of Accused:- Ramesh Vs. State of Rajasthan 

22.2.2011 Honourable Supreme Court held that “The Incriminating 

circumstances would be have to be individually weighted Vis-Vis each accused 

and it would have to be seen as to  whether such examination Justifies the 

conviction, If there is no such evidence against him of his having taken part in 

the actual act it is only on the basis of the discovery by him of ornaments and 

the machinery to meet gold, that he 

has been book. Confessional Statements made in police custody led to recovery 

of incriminating articles. The court said that such evidence, could not excluded 

on the ground that the statement was obtianed while the accused was under 

an illegal order of remand of police custody,  

Witnesses deposed about use of material object place of hidden. In Ummar 

Mahamad and others Vs State of Rajasthan(2007) in SCC 711 the Honourable 

Apex court held that “Non recovery of weapon cannot be a ground to 

exonerated case if really evidence of witness is impeachable taken as a ground 

to exonerated from the charges”. As is culled out in various decisions of the 

Hon’ble Supreme Court of India in above paras it is evident that mere absence 

of the recovery of the weapon used for the offence or absence of the 
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incriminating material by itself does not entitle the accused the benefit of 

doubt. It has been clearly enunciated that even in such circumstances the 

accused is liable to be convicted. Interestingly the Supreme Court also held in 

Siddarth Vasist @ Manu Sharma Vs. State, reported in AIR 2010 SC 2352 that 

the adverse inference can be drawn against the accused when he furnished 

false answers12 under Sec.313 of Cr.P.C. if the false answers are with regard 

to proved facts and such inference under Sec.106 of Indian Evidence Act shall 

become an additional circumstance to prove the guilt of the accused. In this 

particular case Manusharma who was accused was holder of a pistol .22" bore 

P Berretta, made in Italy duly endorsed on his arms license. It was his duty to 

have kept the same in safe custody and to explain its whereabouts. It is proved 

beyond reasonable doubt on record that extensive efforts were made to trace 

the pistol and the same could not be recovered. Moreover as per the testimony 

of CN Kumar, PW-43, DSP/NCRB, RK Puram there is no complaint or report of 

the said pistol. Thus an adverse inference has to be drawn against the 

accused-Manu Sharma for non-explanation of the whereabouts of the said 

pistol. Similarly another plea not supported by any positive evidence led by the 

appellant-Manu Sharma is that his pistol i.e. the weapon of offence and the 

arms licence was recovered from his farm house on 30.04.1999, when in fact it 

is an established fact that the pistol could not be recovered and that the licence 

was surrendered on 06.05.1999 at the time of his arrest. It defies all logic and 

ordinary course of conduct to allege that the prosecution has withheld the 

pistol after seizing the same from his farmhouse. The fact that he has failed to 

produce the pistol, a presumption shall arise that if he has produced it, the 

testing of the same would have been to his prejudice. The burden thus shifts 

on him and accordingly the Hon’ble Supreme Court of India drawn an adverse 

inference and dismissed the appeal filed by Manu Sharma. In view of the 

number of pronouncements of the Hon’ble Supreme Court of India and various 

High Courts and compelling ratios laid down therein, it can be safely concluded 

that in a given case where there is direct, ocular evidence cogent enough, 

irrespective of the fact that weapon of offence was not recovered or 

incriminating material is not found or if found it was scientifically not 

examined and even in the absence of Forensic Evidence attributable to the 

accused, still the accused is liable for conviction if by the conduct or otherwise 

it has been proved that he is guilty of the offence beyond reasonable doubt. As 

a matter of fact any short coming or lacuna which would affect the very 

foundation of the prosecution case would invariably leads to doubts and such 

doubt may lead to the benefit of the accused and in which circumstance the 

accused may be entitled for an acquittal. 
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Paper Presented by 

Smt. D.Sharmila,  
Addl. Junior Civil Judge, 
Gannavaram 
Introdution : 

 It is well established principle of criminal law that the prosecution must 

prove the guilt of the accused beyond all reasonable doubt. To prove the guilt of 

the accused, the prosecution produces oral and documentary evidence. The 

oral and documentary evidence is supported by the material objects produced 

by the prosecution. The material objects include the crime weapon and other 

incriminating material.   

 What is a Weapon ? 

 The word "weapon" is defined in Oxford dictionary as " a thing designed 

or used for inflicting bodily harm or physical damage". Crime weapon means 

the weapon used for committing the crime. Weapon is not directly defined in 

law, articles of any description designed or adopted as weapon for the offence 

or defence, and includes fire-arms, sharp edged and other deadly weapons and 

parts of, and machinery for manufacturing  arms, including  items used in 

injuring a person.  

Importance of Recovery of Crime Weapon : 

  There are certain types of offences in the Indian Penal Code in which one 

of the essential ingredients is the use of the weapon, the use of weapon 

increases the gravity of the offence, for instance S.324 and S.326 IPC wherein 

the use of weapon for causing hurt or grievous hurt makes the offence more 

grave in nature and also makes the punishment severe. There are also other 

offences in which the use of the weapon indicates the intention of the accused, 

for instance the use of a knife or sharp edged object clearly indicates the 

intention of the accused to kill the deceased. Sometimes the mental element 

which constitutes the offence is inferred from the crime weapon or other 

incriminating material. In such circumstances the seizure of the crime weapon 

goes a long way in proving the guilt of the accused and the effect of non seizure 

of such crime weapon may sometimes be fatal to the case. More particularly in 

such type of offences which are committed in secrecy like murder,  the 

circumstantial evidence is linked by the weapons or other incriminating 

material seized by the prosecution agency from the scene of offence. The 

seizure of crime weapon also assumes importance in situations where the 

accused confesses the crime before the police. S.25 of Evidence Act 1872, 

provides that a confession made to a police officer shall not be proved as 

against a person accused of any offence. However S.27 provides an exception 

that when any fact is deposed by the accused and it leads to discovery in  

consequence of information received from the accused who is in the custody of 



45 
 

police officer, so much of such information whether it amounts to confession or 

not, the seizure of weapon i.e., confession leading to discovery is admissible in 

evidence.    

The Effect of  Non-Seizure of  the Crime Weapon: 

        The effect of non seizure of the crime weapon was discussed in many 

cases by the Hon'ble Supreme Court and Our High Court. There are divergent 

views on this aspect. There are certain decisions in which it was held that the 

non seizure of weapon does not affect the prosecution case, whereas sometimes 

it does.    

 Non-recovery of incriminating material would not entitle the 

accused to get benefit for acquittal:      

       In Krishna Mochi & Ors. Vs. State of Bihar [(2002) 6 SCC 81],  

       Hon’ble Supreme Court of India held :   “It has been then submitted on 

behalf of the appellants that nothing incriminating could be recovered from 

them, which goes to show that they had no complicity with the crime. In my 

view, recovery of no incriminating material from the accused cannot alone be 

taken as a ground to exonerate them from the charges, more so when their 

participation in the crime is unfolded in ocular account of the occurrence given 

by the witnesses, whose evidence has been found by me to be unimpeachable.”   

 In Lakshmi Vs. State reported in (2002) 7 SCC 198, it was held:   

       “Undoubtedly, the identification of the body, cause of death and recovery 

of weapon with which injury may have been inflicted on the deceased are some 

of the important factors to be established by the prosecution in an ordinary 

given case to bring home the charge of offence under Section 302 IPC. This, 

however, is not an inflexible rule. It cannot be held as a general and broad 

proposition of law that where these aspects are not established, it would be 

fatal to the case of the prosecution and in all cases and eventualities, it ought 

to result in the acquittal of those who may be charged with the offence of 

murder. It would depend on the facts and circumstances of each case. A charge 

of murder may stand established against an accused even in absence of 

identification of body and cause of the death. The accused persons were 

absconding and surrendered nearly three months after the commission of the 

crime. That explains the non- recovery of the weapons which is of no effect on 

the case.  It was also observed in this case— "that it is not an inflexible rule 

that weapon of assault must be recovered and the Hon’ble Supreme Court did 

not accept as a general and broad proposition of law that in case of non-

recovery of the weapon of assault, the whole prosecution case gets torpedoed."   

      Veer Bahadur Singh @ Veeru vs State on 18 March, 2015. It was 

observed by the Hon'ble High Court of Delhi as follows:   

       “As regards the non-recovery of weapon of offence in Praveen Kumar vs. 

State, 1997 Crl.L J 577 (Bom) it was observed that simply because the knife 
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used in the commission of offence could not be recovered, it cannot said that 

the weapon was not used, especially where there is unimpeachable evidence to 

indicate that knife was actually used by the accused. In the instant case also, 

PW-7 has categorically deposed that he was given injuries on different parts of 

the body by knife which resulted in his intestines coming out and he had to 

remain hospitalized for number of days which find corroboration from the 

medical evidence where injuries on the person of complainant was opined to be 

dangerous. Under the circumstances, there is clinching evidence available on 

record that the complainant was robbed of his mobile and purse and while 

committing robbery dangerous injuries were caused on the person of the 

injured”.    

In Suresh vs State on 28 February, 2008   

       Learned senior counsel for the accused persons contended that in the 

absence of recovery of pellets from the scene of occurrence or from the body of 

the injured persons, it is highly doubtful as to the scene of occurrence and 

whether such incident did take place in the manner suggested by the 

prosecution. Learned counsel appearing for the complainant pointed out that 

though there was an entry in Malkhana Register (Ex. P31A) wherein it was 

stated that a sealed packet containing pellets was deposited but prosecution 

failed to lead any evidence on this point. It was also pointed out that though a 

report was received from the Forensic Science Laboratory, no evidence 

regarding recovery of the pellets was produced. As rightly pointed out by the 

learned Additional advocate General appearing for the State that mere non-

recovery of pistol or cartridge does not detract the case of the prosecution 

where clinching and direct evidence is acceptable. Likewise, absence of 

evidence regarding recovery of used pellets, blood stained clothes etc. cannot 

be taken or construed as no such occurrence had taken place. As a matter of 

fact, we have already pointed out that the gun shot injuries tallied with medical 

evidence. It is also seen that Raghuraj Singh and Himmat Raj Singh, who had 

died, received 8 and 7 gunshot wounds respectively while Raj Singh (PW-2) also 

received 8 gun shots scattered in front of left thigh. All these injuries have been 

noted by the Doctor (PW-1) in his reports Exs. P1-P4. If we analyze the evidence 

of Dr. Manmohan Sharma (PW-1), his reports, Exs.P1-P4 and the evidence of 

Raj Singh (PW-2), it leads to a conclusion that gunshot injuries tallied with the 

medical evidence and both the deceased persons died due to the same reason. 

Similar conclusion arrived at by the High Court cannot be doubted. 

 The Supreme Court in Mritunjoy Biswas vs. Pranab alias Kuti Biswas 

and another, (2013) 12 SCC 796, observed that:   

 “where unimpeachable ocular testimony, supported by medical evidence 

is available, non recovery of the weapon of assault is of no advantage to the 

accused”.   
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 Krishna Gope Appellant v. State of Bihar Respondent.  AIR 2003 

SUPREME COURT 3114 it was held that:   

 Learned counsel further pointed out that the country-made firearm 

alleged to have been used by the appellant was not recovered by the police and 

the same was not sent to the police station. The learned counsel submitted 

that the investigation was not properly done and that the appellant is entitled 

to the benefit of doubt. In our view, this plea is not tenable. The house of the 

appellant was searched immediately after the incident, but the police could not 

recover the weapon of offence from his house. It appears that the appellant had 

succeeded in concealing the weapon before the police could search his house. 

In our opinion, the fact of non-recovery of the weapon from the house of the 

appellant does not inure to his benefit.   

In Sathya Narayanan Vs. State, reported in AIR 2012 SC (Supp) 674, it was 

held that:   

 “merely because a witness is declared as hostile, there is no need to 

reject his evidence in toto. Evidence of hostile witness can be relied upon, at 

least to the extent it supports the case of the prosecution. It was further held 

that “It is settled law that corroborated part of evidence of hostile witness 

regarding commission of offence is admissible. The fact that the witness was 

declared hostile at the instance of the Public Prosecutor and he was allowed to 

cross-examine the witness furnishes no justification for rejecting en bloc the 

evidence of the witness. However, the Court has to be very careful, as prima 

facie, a witness who makes different statements at different times, has no 

regard for the truth. His evidence has to be read and considered as a whole 

with a view to find out whether any weight should be attached to it. The Court 

should be slow to act on the testimony of such a witness, normally, it should 

look for corroboration with other witnesses. Merely because a witness deviates 

from his statement made in the FIR, his evidence cannot be held to be totally 

unreliable. To make it clear that evidence of hostile witness can be relied upon 

at least up to the extent, he supported the case of prosecution. The evidence of 

a person does not become effaced from the record merely because he has 

turned hostile and his deposition must be examined more cautiously to find 

out as to what extent he has supported the case of the prosecution”.   

Corroboration by Scientific Evidence :   

 In C. Muniappan and Others. Vs. State of Tamil Nadu, reported in AIR 

2010 SUPREME COURT 3718, it was held by the Hon’ble Supreme Court that:   

  “The defect in the investigation by itself cannot be ground for 

acquittal. If primacy is given to such designed or negligent investigations or to 

the omissions or lapses by perfunctory investigation, the faith and confidence 

of the people in the criminal justice administration would be eroded. Where 

there has been negligence on the part of the investigating agency or omissions, 
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etc. which resulted in defective investigation, there is a legal obligation on the 

part of the Court to examine the prosecution evidence dehorns such lapses, 

carefully, to find out whether the said evidence is reliable or not and to what 

extent it is reliable and as to whether such lapses affected the object of finding 

out the truth. Therefore, the investigation is not the solitary area for judicial 

scrutiny in a criminal trial. The conclusion of the trial in the case cannot be 

allowed to depend solely on the probity of investigation” Further the nature of 

injuries was opined by the Doctor as sharp in nature and caused by sharp 

objects and those injuries are possible by stabbing by knife and sword etc., 

weapon.   

    When there is unimpeachable evidence to indicate that weapon was 

actually used by the accused, then simply because the weapon used in the 

commission of offence could not be recovered is not a ground for acquittal”.   

Evidentary Value of Non Recovery  of Crime Weapon : 

 Non-recovery of  crime weapon does not cast any dent on the prosecution 

version.  Mukesh vs State Thr. Govt. of  NCT of Delhi on 17 April, 2015   

 "On behalf of the appellants, several grounds have been raised to 

demolish the prosecution version. To list them:   

i. PW.2 being an interested witness cannot be wholly relied upon;  

ii. The presence of PW.3 on the spot at the relevant time is debatable;  

iii. Non joining of any independent person of the locality made the prosecution 

case redolent with doubt and suspicion;  

iv. Necessary persons like the rickshaw puller whose services were used by 

PW.2 and PW.3 for reaching the injured to the hospital has not been examined;  

v. Blood stained clothes of PW.2 and PW.3 have been collected by the police 

after several day of the occurrence, thereby completely delinking the aforesaid 

fact with the nature of crime;   

vi. Non-recovery of weapon of assault i.e. knife; and vii. Last but not the least 

inconsistencies in the deposition of the witnesses interse."   

 "No doubt, the Investigating Officer should have immediately asked for 

the blood stained clothes, but this lapse does not compel us to reject the 

prosecution case. These were irregularities in the investigating process which 

have to be analyzed along with the incriminating circumstances. This failure, 

does not cast a doubt on the truthfulness and credibility of the prosecution 

version, even in a remote way. Similarly, minor contradictions in the 

testimonies of PW.2 and PW.3 are inconsequential; rather they are natural.  

The knife which was used by appellant Rakesh, has not been recovered. It has 

been urged by the defence that on this score, the prosecution case deserves to 

be thrown overboard. The position of law in this regard is very clear."    
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 The Supreme Court did not accept as a general and broad proposition of 

law that in case of non-recovery of the weapon of assault, the whole 

prosecution case gets torpedoed.   

State of Rajasthan Vs Arjun singh (2011) 9 Sec. 115.    

 The session Court held that when clinching and direct evidence is 

acceptable absence of evidence regarding recovery of used pellets blood stained 

clothes etc not caste any dent on the prosecution version.   

Ashok @ Dangra Jaiswal Vs. State of Madhya Pradesh 05.4.2011.    

 Non Production of the seized  drugs and non examination of Investigating 

officer and punch witnesses turned hostile.  Then the accused is entitled to the 

benefit of doubt. But when there is direct eye witness evidence, non production 

of material object was a mere procedural irregularity and it can be cured by 

Section 465 of Code of Criminal Procedure and did not cause prejudice to the 

accused.   

 In Duvvur Narayana and Others Vs. State of A.P. Represented by its 

Public Prosecutor 14.11.2011. Honurable Mr. Justice K.G.Shankar held in 13 

para:   

 “I am in agreement that the contention of the learned Additional Public 

Prosecutor the two victims and the two doctors and who treated the victims 

were examined by the prosecution, Ramakrishnaiah could not be examined by 

the prosecution, because Ramakrishnaiah is no more. The prosecution also 

examined a resident of Harijanawada who witnessed the incident as PW3. He 

was an eye witness for the attack caused PW1. As rightly submitted by the 

learned public prosecutor, the evidence of these witnesses as trial corroborative 

of each other. The evidence of the witness does not suffer from any infirmity 

and inconsistency. The prosecution thus clearly established the incident. The 

only in consistency is that the prosecution failed to produce the weapons 

including stones so much so the conviction deserves to be U/Sec.323, 325 

Indian penal code and not under section 324 and 326 Indian penal code as the 

prosecution fails to established that the detail witness were used any attack 

PW1 and 2 the conviction recorded by the trial court and confirmed by the 

appellate court consequently deserved to be modified as conviction under 

section 323,324 Indian penal code.    

 Evidence of Eye witness prevails even in case of non-recovery of 

crime weapon:  Merely non-recovery of incriminating material does not vitiate 

the case of the prosecution when there are direct eye-witnesses to the incident, 

whose evidences are trustworthy.” 

 In Chuni Lal vs State Of Delhi CRL.A. 304/2003 delivered on 8 August, 

2013, by the Hon’ble Delhi High Court, it is observed as follows: 
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 "Only due to non-recovery of crime weapon, the accused cannot get any 

benefit under it when there is direct evidence of complicity of accused in the 

commission of offence".   

      As regards the submission that the weapon of offence has not been 

recovered, record reveals that accused Chuni Lal was arrested on 11th May 

1996 and as per his disclosure statement, he had thrown away the weapon of 

offence in a running tempo. Nihal Singh was evading arrest and, as such, was 

declared proclaimed offender. He could be arrested only on 3rd November, 

1997. As such, after a lapse of such considerable period, there was hardly any 

possibility of recovery of weapon of offence at his instance.  

 Moreover, mere non- recovery of weapon of offence is not a factor from 

which the appellants can get any benefit. In Mohinder Vs. State, 2010 VII AD 

(Delhi) 645, it was held that non-recovery of weapon of offence during 

investigation is not such an important factor to neutralise the direct evidence of 

complicity of accused in the murder of deceased.” In – Pandu Rangu Kalupati 

and Another Vs. State of Maharastra reported in AIR 2002 SC 733, The 

honble Supreme Court held that the Discovery of a fact cannot equated with 

the recovery of the object though later may help in the final shape of what 

exactly the fact discovered pursuant to the information elicited from the 

accused.   

  In Mritunjoy Biswas Vs. Pranab alias Kutti Biswas and Another AIR 

2013 SUPREME COURT 3334 : (2013) 12 SCC 769.   

  The Hon’ble Supreme Court held that “There is ample unimpeachable 

ocular evidence corroborated by medical evidence - Mere non-recovery of 

weapon from accused does not affect prosecution case”.    

In Palvai Devaiah Vs. State of Andhra Pradesh, 2013 (1) ALD (Crl) 99 (AP) 

Hon’ble Justice N.V. Raman and P. Duga Prasad, held in 20th para as :  

  “ Even if the weapon used in the commission of the offence was not 

seized, it is not fatal to the case of the prosecution when the direct eye – 

witness categorically stated about the factum of accused hitting the deceased 

with a stick. Thus, the prosecution could able to establish that the deceased 

died due to injuries caused by the accused”  

 In Mritunjoy Biswas Vs Pranab @ Kuti Biswas another  

 Honourable  Supreme court held that “when unimpeachable ocular 

testimony supported by medical evidence is available non-recovery of the 

weapon of assault is of no advantage to the accused.   

Discovery – Weak Kind of Evidence   

 In Mani Vs. State of Tamil Nadu reported in AIR 2008 SC 1021,  

the Hon’ble Supreme Court has held that “discovery is a weak kind of evidence 

and cannot be wholly relied upon in a serious matter and in the circumstances, 

where the prosecution discovered some articles ten days after murder barely 
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three hundred feet away from teh dead body of the deceased and no attempt 

was made by the prosecution to prove that the discovered articles belong to the 

accused and there was also no evidence of motive of murder and in these 

circumstances the Hon’ble Court held it to be a ‘clear case of benefit of doubt’ .   

 Discovery of Weapon – Non-examination by F.S.L.  

in State of Rajasthan Vs. Wakteng reported in AIR 2007 SC 2020, it was held 

by the Hon’ble Supreme Court that “Recovery on disclosure statement made by 

accused - Weapon of murder recovered - Weapon however not sent to Forensic 

Science Laboratory - Accused also not quizzed u/S. 313, Cr.P.C. on question of 

recovery - Evidence of recovery - Cannot be relied upon for conviction”.  

Discovery Evidence Reliability   

In Syed Chand and other Vs. State of A.P. 2016(2) ALD (Crl)792    

 Confession leading to recovery of weapon of offence recovery of knife from 

possession of accused  or recovery panchanama, even panch witness turned 

hostile, and there was no variation of weapon recovered from possession of 

accused or not may not have much relevance or significance.  

 When evidence on record which includes that of direct evidence, clearly 

proved involvement of accused in commission of offence, as his confession 

Investigating officer recovered the weapon knife, even failure of prosecution to 

produce same weapon as was recovered from accused will not be fatal to 

prosecution case. When medical evidence clearly showed the injuries were 

caused by a sharp object, like seizer weapon, same was held in  Chintakayala 

Kurmaiaha Vs. State of A.P. 2016(2) ALD(Crl) 777 by justice C.V.Nagarjuna 

Reddy and G.Shaym Prasad. It has been held in catena of decisions that “Non 

recovery of the weapons of offence” is not fatal to the case of the prosecution, 

when there is direct, cogent and reliable evidence and trustworthy of the 

prosecution witnesses and further more chine of each event connecting to the 

witnesses evidence is proved. The accused are liable for punishment. The 

circumstance  in which and the case in which the courts have found accused 

guilty though the crime weapon or incriminating material is found absent.  

The Conduct of  Accused Immediately After Incident:-  

 After incident as the accused absconded is a strong favour to prove his 

guilty. Further to determine the nature of offence committed relevant 

consideration. Stage of mind of accused gathered from available evidence, 

surrounding circumstances and the intention of the accused in causing 

injuries.    

Effect of  Non-Recovery of Crime Weapon and Other Incriminating 

Material:   In  Virendra Kumar Gara Vs. State reported in 2001 II AD (Delhi) 

it was held that “that the accused absconded immediately after the incident 

and such conduct of the accused absconding from the incident is a strong 
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factor to prove his guilt and the question of recovery of the weapon or otherwise 

would not affect the prosecution case and accused is liable for conviction.”   

The Motive and Intention of Accused :            

  In Ramesh Vs. State of Rajasthan 22.2.2011  Hon'ble Supreme Court 

held that: “the Incriminating circumstances would have to be individually 

weighted Vis-Vis each accused and it would have to be seen as to whether such 

examination Justifies the conviction, If there is no such evidence against him of 

his having taken part in the actual act it is only on the basis of the discovery 

by him of ornaments and the machinery to meet gold, that he has been booked.   

 Confessional Statements made in police custody led to recovery of 

incriminating articles.  

        Confessional Statements made in police custody led to recovery of 

incriminating articles, the court said that such evidence, could not be excluded 

on the ground that the statement was obtained while the accused was under 

an illegal order of remand of police custody.   

In Ummar Mahamad and others Vs State of Rajasthan(2007) in SCC 711 The 

Honourable Apex court held that    

  “Non recovery of weapon cannot be a ground to exonerate case if 

really evidence of witness is impeachable taken as a ground to exonerated from 

the charges”.   

Recovery of weapon is always not helpful to prove the prosecution case   

  In a recent Judgment of Manchala Balaiah Vs. State of Andhra 

Pradesh, 2017 (2) ALD (Crl.)970, It was observed as follows:   

 Exhibit P5 is seizure panchanama and portion of it, is admissible in 

evidence under Section 27 of the evidence Act.  As per said provision, when any 

object is discovered or recovered by the Police when the accused is in the 

custody of Police and the said object is connecting the accused with the 

offence, then it is relevant fact and admissible.  So, the confessional statement 

of appellant leading to discovery of the article is admissible in evidence, as the 

accused has voluntarily shown the place where he had thrown M.O1/glass 

bottle after forcibly administering the poisonous granules to the deceased.   

 On the aforesaid issue, the case of Musheer Khan @ Badshah Khan V. 

State of Madhya Pradesh, 2010 (1) ALD (Crl) 813 (SC): is very relevant, 

whereby, the Supreme Court held as under: “The limited nature of the 

admissibility of the facts discovered pursuant to the statement of the accused 

under Section 27 can be illustrated by the following example:   

 " Suppose a person accused of murder deposes to the Police officer the 

facts as a result of which the weapon with which the crime is committed is 

discovered, but as a result of such discovery, no inference can be drawn 

against the accused, if there is no evidence connecting the knife with the crime 

alleged to have been committed by the accused.  So, the objection of the 
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defence Counsel to the discovery made by the prosecution in this case cannot 

be sustained.  But the discovery by itself does not help the prosecution to 

sustain the conviction and sentence imposed on A4 and A5 by the High Court”    

 In the present case, the prosecution has proved the crime committed by 

the appellant by examining P.W11/village revenue Officer, with whom the 

appellant has not established specific enmity.  The evidence of P.W11 shows 

that the appellant, while in custody of Police, confessed about the crime and 

led the Police party to the fields and at the instance of the appellant.  Police 

seized M.O1/glass bottle from the bushes and also drafted seizure 

panchanama marked as Exhibit P5, which is admissible in evidence under 

Section 27 of the Evidence Act.  The object i.e. M.O1/glass bottle recovered 

from the place of offence also establishes the case of the prosecution as the 

same was sent to the Forensic Science Laboratory along with the viscera of the 

deceased, and after chemical examination the Forensic Science Laboratory has 

issued report/Exhibit P11, to the effect that the viscera as well as the glass 

bottle contain the same nature of poison i.e., organophosphate insecticide 

poison”.   

Non recovery of Incriminating Material :  

 As is culled out in various decisions of the Hon’ble Supreme Court of 

India in above paras it is evident that mere absence of the recovery of the 

weapon used for the offence or absence of the incriminating material by itself 

does not entitle the accused the benefit of doubt. It has been clearly enunciated 

that even in such circumstances the accused is liable to be convicted. 

Interestingly the Supreme Court also held in Siddarth Vasist @ Manu Sharma 

Vs. State, reported in AIR 2010 SC 2352 that the adverse inference can be 

drawn against the accused when he furnished false answers under Sec.313 of 

Cr.P.C. if the false answers are with regard to proved facts and such inference 

under Sec.106 of Indian Evidence Act shall become an additional circumstance 

to prove the guilt of the accused. In this particular case Manusharma who was 

accused was holder of a pistol .22" bore P Berretta, made in Italy duly endorsed 

on his arms license. It was his duty to have kept the same in safe custody and 

to explain its whereabouts. It is proved beyond reasonable doubt on record that 

extensive efforts were made to trace the pistol and the same could not be 

recovered. Moreover as per the testimony of CN Kumar, PW-43, DSP/NCRB, RK 

Puram there is no complaint or report of the said pistol. Thus an adverse 

inference has to be drawn against the accused-Manu Sharma for non-

explanation of the whereabouts of the said pistol. Similarly another plea not 

supported by any positive evidence led by the appellant-Manu Sharma is that 

his pistol i.e. the weapon of offence and the arms license was recovered from 

his farm house on 30.04.1999, when in fact it is an established fact that the 

pistol could not be recovered and that the license was surrendered on 
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06.05.1999 at the time of his arrest. It defies all logic and ordinary course of 

conduct to allege that the prosecution has withheld the pistol after seizing the 

same from his farmhouse. The fact that he has failed to produce the pistol, a 

presumption shall arise that if he has produced it, the testing of the same 

would have been to his prejudice. The burden thus shifts on him and 

accordingly the Hon’ble Supreme Court of India drawn an adverse inference 

and dismissed the appeal filed by Manu Sharma.   

Evidentiary Value of Recovery of Crime Weapon and Other Incriminating 
Material at the instance of Accused:  
 Recovery of the weapons, articles and other incriminating materials at 

the instance of the accused has always been found as relevant and in the same 

manner recoveries made from places accessible to all and sundry, were not 

admitted as relevant as incriminating evidence against the accused. 

CONCLUSION:   

  After discussing the ratio laid down by the Hon’ble Supreme Court 

of India and various High Courts, it can be safely concluded that when there is 

direct, ocular evidence cogent enough to prove the prosecution case,  

irrespective of the fact that weapon of offence was not recovered or 

incriminating material is not seized or even if seized it was scientifically not 

examined and even in the absence of Forensic evidence attributable to the 

accused, still the accused is liable for conviction if by the conduct or otherwise 

it has been proved that he is guilty of the offence beyond reasonable doubt. 

However if there is any lacuna which would affect the very foundation of the 

prosecution case it would invariably lead to doubt and such doubt may lead to 

the benefit of the accused and in which circumstance the accused may be 

entitled for an acquittal. As a broad rule it can be understood that the non 

recovery of crime weapon or incriminating material will not definitely affect the 

prosecution case and will not entitle the accused to benefit of doubt if the other 

evidence is clearly pointing towards the guilt of the accused. 
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 The criminal justice is meant to protect lives and properties of people. 

Several properties are being seized during the course of investigation by the 

concerned police and they are being produced in criminal courts during trial.   

 In hurt cases resulting in bodily injury to the victims, crime weapon is a 

crucial article and a material object, of which seizure and production in the 

court is most important, so as to enable the court to have an opportunity of 

observing the weapon of offence, its gravity in causing the injury on the injured 

person. The law mandates that seizure of crime weapon and other 

incriminating material, thus is of most important part in the process of 

investigation.  Recovery of Crime Weapon and other incriminating material will 

not only help the court to arrive at a right conclusion but also pave way for 

easy understanding of the nature of injury caused with the help of such 

weapon, during the commission of offence, by the offender.  

 The Penal Code of the Land, Indian Penal Code, 1860 is a great piece of 

legislation, which not only describes the offence but also explains the manner, 

in which it is to be committed and the punishment provided for such offence. 

In simple, a clear reading of one particular definition or explanation of a 

provision of law, gives the reader a clear understanding of that particular 

offence.  For example, the offence as defined under section 324 I.P.C extracted 

here for a ready reference and easy understanding.  

The ingredients of Section 324 I.P.C. speaks thus,   

“hurt, causing of it by dangerous weapons or means. Its speaks about 

voluntarily causing hurt by means of any instrument for shooting, Stabbing or 

cutting, or any instrument which, used as a weapon of offence, is likely to cause 

death, or by means of fire or any heated substance, or by means of any poison 

or  any corrosive substance, or by means of any explosive substance or by 

means of any substance which it is deleterious to the human body inhale, to 

swallow, or to receive into the blood, or by means of any animal”.  

 In order that a person charged with 324 I.P.C. is punished, it is 

abundant on the part of prosecution to establish causing of hurt, by dangerous 

weapons or means, as enunciated in the provision of law i.e. 324 I.P.C.  In 

order to help the court to come to a conclusion that the charged person is 

guilty of the said offence, seizure/recovery of crime weapon, its production in 

the court during trial is mandatory.  

 

 The law mandates that if only hurt is caused by dangerous of weapons or 

means, in case it is a simple hurt, it falls within the purview of section 324 
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I.P.C. and when the hurt caused is grievous in nature, by dangerous weapons 

or means, it is covered by section 326 I.P.C. Failure to recover  crime weapon 

i.e. dangerous weapons or means, as explained in the provision of law, will 

change the entire nature of the offence with which the offender is charged. If 

suppose the Crime Weapon is not produced in the court, the court will not 

have an opportunity to examine the same, understand its nature, whether it is 

dangerous or not, whether it is a weapon or means and whether it is  capable 

of causing such hurt, which is said to be sustained by the injured, or not. If the 

Crime weapon is not seized, naturally charge under section 324 I.P.C. would 

not sustain against the accused. If the requirement of law under section 324 

I.P.C. or 326 I.P.C. i.e evidence regarding dangerous weapons or means is 

missing in the case, naturally the gravity of the offence would fall to a lesser 

offence of section 323 and 325 I.P.C. respectively for the reason of non-recovery 

of crime weapon.   Therefore, Section 324 I.P.C. would run into 323 I.P.C. and 

section 326 I.P.C. would run into Section 325 I.P.C.,  that is the importance 

attached the Crime weapon. So its non-recovery is naturally fatal to the case of 

prosecution. 

 The said concept is explained in Catena of decisions. In Chandran Vs. 

State of Kerala 1995 (One )ALT (Crl.) (KER) 182 (D.B.), it is held that, 

“no presumption can be drawn that possessor of articles belong to the deceased 

is the murderer.  Such presumption cannot be drawn unless recovery is made 

soon after theft.”  

 As per findings in the said decision, emphasis is made on recovery of 

incriminating material.  In G.V. Nan Jundiah Vs. State, Delhi Admn.{1988 

SCC (Crl) 77} the Honorable Apex Court observed that,  

“when the demand of bribe was proved to be false, the allegation of payment 

of  bribe and recovery of the same should be viewed with suspicion.”  

In state of Karnataka Vs.Hanumantha 2002 Cr.L.J. NOC 254 (Kant) it was 

held, 

 “as to Credibility of Circumstantial evidence, deceased last seen in the company 

of accused, not conclusive but suspicious in nature, therefore, recovery of knife 

with blood stain, cannot be held to be sufficient evidence to call for conviction of 

the accused.”  

In Laxmi and others Vs. Sate of U.P 2002 7 SCC 198, it is observed as 

under. 

 “This court has ruled that undoubtedly, the identification of the body, 

cause of death and recovery of weapon with which the injury may have been 

inflicted on the deceased or some of the important factors to be established by 

the prosecution in an ordinary given case to bring home the charge of offence 

under section 302 IPC. This, however, is not an inflexible rule. It cannot be held 

as a general and broad proposition of law that where these aspects are not 
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established, it would be fatal to the case of prosecution and in all cases and 

eventualities, it ought to result in the acquittal of those who may be charged with 

the offence of the murder.”  

 The above authorities of Honorable Apex court and Honorable High 

courts, speak about the importance of recovery of Crime Weapon or other 

incriminating material and the adverse effect of its non- recovery.   

 In 2003 AIR SC 4236 in Jethendra Vs. Madhya Pradesh it is 

observed by the Hon’ble Apex court that,  

 

“it was necessary for the prosecution to establish by cogent evidence that the 

alleged quantities of charas and ganja were seized from the possession of the 

accused. The best evidence would have been the seized materials which ought to 

have been produced during the trial and marked as material objects. There is no 

explanation for his failure to produce them. Mere oral evidence as to their 

features and production of panchanama does not discharge the heavy burden 

which lies on the prosecution.”  

 

 In such circumstances, it was observed by the Hon’ble Apex court that 

non-production of incriminating material was found to be fatal to the case of 

prosecution and benefit of doubt was extended to the accused.   

 Taking the concept of findings in the said decision by the Hon’ble 

Supreme Court, one thing is very clear that non recovery of weapon of crime or 

incriminating material is fatal to the case of prosecution and thus creates any 

amount of doubt in the case of prosecution.  Therefore, it is found to be an act 

of prejudice to the principle of fair trial.   

 In the nutshell, non recovery of weapon of crime and incriminating 

material in the criminal trial is fatal to the case of prosecution. 

 


