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In the court of Subordinate Judge, Ambasamudram
Present: Selvi. K. Kavitha, B.A.,B.L.,

Subordinate Judge,Ambasamudram.

Monday, this the 22nd day of June 2020
I.A.No. 2/2019 in O.S. No. 160/2019

V.A.Radhakrishnan        .. Petitioner / Plaintiff

/versus/

Saravanakumar          .. Respondent / Defendant

This  petition  coming  up  before  this  court  in  the  presence  of

Thiru.M.Valluvaraj,  the  learned  counsel  for  Petitioner  and  Thiru.K.Selvaraj,  the

learned counsel for respondent; heard on both sides; upon perusing documents on

both sides and having stood over till this day for consideration this court delivers the

following:

ORDER

Petition  filed  Under  Order  38  Rule  5  CPC  for  Attachment  before

judgment.

1.   Petitioner is the plaintiff in the original suit. Petitioner / plaintiff has filed the suit

for recovery of money due a sum of Rs. 4,08,000/- on the basis of suit promissory

note as against the respondent / defendant. According to the petitioner / plaintiff, the

respondent  /  defendant  borrowed a  sum of  Rs.4,00,000/-  on 02.08.2019 from the

plaintiff and executed a promissory note in favour of  him on the same date and

promised to repay the said amount with interest at the rate of Rs.1.50/- for Rs.100/-

p.m. on demand of plaintiff or to his order thereof. The defendant's wife attested as a

witness  in  the  pro-note.  That,  the  plaintiff  has  an  urgent  need  of  money  and

demanded  the  defendant  to  repay  the  same,  but  inspite  of  repeated  demand,  the

respondent / defendant failed to make payment, hence the petitioner / plaintiff issued

legal notice to the respondent / defendant on 21.08.2019, it was received by him on

26.08.2019 and that the respondent / defendant neither sent any reply nor settle the
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loan amount; that in such situation, the petitioner / plaintiff learnt through one land

broker  that  the  respondent  /  defendant  with  intend  to  defraud  the  claim  of  the

petitioner / plaintiff, is making arrangements to leave the local limits of jurisdiction

and  attempting  to  dispose  of  the  property,  if  he  succeed  in  his  attempt,   the

petitioner /  plaintiff cannot realize the loan amount. Hence he moves this petition

seeking attachment before judgment. 

2.  The Respondent  /  defendant resisted this  petition through his  counter  and

denying the allegations  made in  the petition specifically. It  is  contended that  the

respondent / defendant is not liable to pay any amount to the petitioner / plaintiff and

that  suit  promissory  note  is  forged  one.  The  averments  in  the  petition  that  the

respondent / defendant is making arrangements to dispose the property through one

broker Balakrishnan is utterly false. It is contended that the schedule property is not

absolutely belonged to him and the respondent / defendant and his three brothers have

been in common enjoyment over the schedule property and that the respondent  /

defendant has been taking care of the property since his brothers residing for away

from the property and the attachment of the schedule property cannot be claimed.

Further it is contended that there is no valid reason stated in the petition for claiming

attachment before judgment. The petitioner / plaintiff has not made a prima facie case

and he cannot claim attachment before judgment in respect of the property which is

not  absolutely  belonged  to  the  respondent  /  defendant  and  the  petition  is  not

maintainable and therefore prayed to dismiss the petition. 

3. Heard on both side. At the enquiry, petitioner/ plaintiff side marked Ex.P1 to Ex.P6

and the respondent / defendant side  marked Ex.R1. Perused the records.

4. The point for determination is whether this petition is to be allowed or not?

The point:

Petitioner,  as  the  plaintiff  filed  the  suit  for  recovery  of  money  a  sum  of

Rs.4,08,000/-  based  on  promissory  note  said  to  have  been  executed  by  the
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respondent / defendant by availing loan a sum of Rs.4,00,000/- from the petitioner /

plaintiff  and  he  failed  to  discharge  the  debt  in  spite  of  repeated  demands.  The

respondent / defendant resisted the suit through his written statement and denying the

loan transaction as alleged by the petitioner / plaintiff and it is contended that the suit

pro-note is forged one, further it is the case of the respondent / defendant is that the

plaintiff and his wife approached the respondent / defendant and made a negotiation

to purchase the schedule property three years back, and in token of Advance amount,

a cheque for Rs.2,00,000/- and Rs.1,00,000/- were given to the defendant and it was

orally agreed that sale consideration will be fixed after consulting other co-owners

and at the time of negotiation; copy of the settlement deed, plan, receipt were handed

over to the petitioner / plaintiff, and no written agreement was entered between them

and then the other  co-owners didn't  concede for  sale  and a sum of Rs.2,00,000/-

return back to the plaintiff's wife and that the petitioner / plaintiff, by suppressing the

real facts,  has come with forward this suit  by false averments by creating forged

documents.  Indeed,  this  petition  has  been  filed  along  with  the  suit  to  attach  the

petition  schedule  property  before  judgment  in  the  premise  that  the  respondent  /

defendant has been trying to leave his residential abode by alienating the property

with intend to defeat the claim of the petitioner / plaintiff. The respondent / defendant

specifically contended that the schedule property is not absolutely belonged to him,

and  his  brothers  also  co-owners  of  the  schedule  property  since  the  respondent  /

defendant does not have absolute ownership in respect of the schedule property and

as such it cannot be attached. 

5. The learned counsel for the petitioner / plaintiff has submitted documents as much

as 6 documents, suit pro-note marked as Ex.P1, legal notice, acknowledgement card

marked  as  Ex.P2,  Ex.P3,   Plan  approval,  kist  receipt,  and EB receipt  marked as

Ex.P4 to Ex.P6. Whereas, respondent / defendant side marked as Ex.R1 settlement

deed. 
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The learned counsel for the respondent / defendant contend that the petitioner /

plaintiff has no prima facie case and unsecured loan cannot be converted into secured

loan by making an order of attachment before judgment in the money claim based on

pro-note. 

In support of his contention, the learned counsel relied on following decision

of our Hon'ble High Court reported in (1) (2018) 4 MLJ 623 – LNIND 2018 MAD

2085 – Empee Distilleries Ltd., Rep. By its Managing Director .. Appellant – versus

– Mohan Breweries and  Distilleries Limited Rep. By its Senior Deputy General

Manager Accounts .. Respondent 

(2) 2018 – 2 – L.W. 840, M/s Shanthi Engineering Works, Rep. By Mr.Vijay ..

Appellant  –  Vs.  -  T.K.K.N.N.Vysya  Charities,  Rep  by  it  Managing  Trustee

Mr.D.V.S.Prasad .. Respondents.

6.  Indeed,   it  is  settled preposition  that  an order  for  attachment  before judgment

cannot be passed as a matter of routine. It would be relevant to refer the decision of

our Hon'ble Apex Court in this regard :

Raman  Tech.  and  Process  Engg.  Co.,  Another  v.Solanki  Traders  (2008)

2 SCC 302 :  LNIND 2007 SC 1352: (2008)  2 MLJ 1058 wherein the Hon'ble

Supreme Court in paragraph Nos. 5 and 6 has observed as follows : "5. The power

under Order 38 Rule 5 CPC is drastic and extraordinary power. Such power should

not be exercised mechanically or merely for the asking. It should be used sparingly

and strictly in accordance with the Rule. The purpose of Order 38 Rule 5 is not to

convert an unsecured debt into a secured debt. Any attempt by a plaintiff to utilize

the provisions of Order 38 Rule 5 as a leverage for coercing the defendant to settle

the suit claim should be discouraged. 

In the instant case is concerned, petitioner / plaintiff has filed petition along

with affidavit stating that the respondent / defendant is making attempt to sell the

property and it  came to be known through one broker namely Balakrishnan. The
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petitioner / plaintiff side has filed third party affidavit in this regard. The respondent /

defendant herein denying the suit claim and further he contended that the schedule

property  is  not  belonged  to  him absolutely. In  support  of  his  contention,  he  has

produced Ex.R1 settlement. It  could be see that the respondent /  defendant is  not

absolute title holder of the  schedule property and he is one of the co-sharer of the

property. Moreover, mere vague allegations that the respondent / defendant is about

to dispose of the property without any supporting materials would not be sufficient.

The petitioner / plaintiff should clearly establish that the respondent / defendant with

intend to obstruct or  delay the execution of the decree that may be passed against

him is about to dispose of whole or any part of the property. Here, the petitioner /

plaintiff narrates in his affidavit that the respondent / defendant has making attempt to

sell  his  property  through one  broker  Balakrishnan  but  he  does  not  state  detailed

particulars and identity of the person purport to purchase. It seems that its a vague

and bald one. Moreover, in this case, the petitioner / plaintiff has come forward with

this suit for recovery of money due on the foot of promissory note. The respondent /

defendant denying the suit claim and took a plea that there was a oral agreement in

respect of the schedule property and sale advance received through plaintiff's wife by

way  of  cheque  as  early  before  3  years.  However,  the  defence  taken  by  the

respondent  /  defendant  cannot  be  looked  into  for  consideration  at  this  stage.  As

settled preposition, unsecured loan cannot be converted into secured loan. Hence in

these circumstances, as discussed above, having regard to facts and circumstances of

the case, by striking a balance, instead of attachment before judgment an order can be

passed restraining the respondent / defendant from creating any kind of encumbrance

over the petition schedule mentioned property in respect of his share is concerned till

the  disposal  of  the  suit.  This  will  meet  ends  of  justice.  The  point  is  answered

accordingly. 
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5. In the result, this petition is closed with a direction that the respondent / defendant

should not make any kind of encumbrance over the petition schedule property in

respect of his share till the disposal of the suit. 

 Dictated to the typist; typed in computer; corrected and pronounced by me in
open court dated this the 22nd day of June 2020.

(sd) K. Kavitha
                                                        Subordinate Judge,    

            Ambasamudram.
/LIST OF WITNESS/

Petitioner side :
..Nil...
Respondent side:
..Nil..

/LIST OF EXHIBITS/
Petitioner side :

Sl.No. Date Description of documents Remarks

Ex.P1 02.08.2019 Promissory note executed by respondent /
defendant in favour of petitioner / plaintiff

Original

Ex.P2 21.08.2019 Legal  notice  sent  by  the  petitioner  /
plaintiff to the respondent / defendant

Copy

Ex.P3 26.08.2019 Acknowledgement card Original

Ex.P4 Plan approval Original

Ex.P5 Property Tax receipt Original

Ex.P6 EB receipt Original

Respondent side:

Sl.No. Date Description of documents Remarks

Ex.R1 16.07.1992 Registered  Settlement  deed  executed  by
Aathilakshmi in favour of   Gengamuthu,
Ulaganathan,  Thamotharan  and
Saravanakumar.

Original

(sd) K. Kavitha
           S.J.
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/true copy/

(sd) K. Kavitha
Subordinate judge,
Ambasamudram

SUB COURT, AMBASAMUDRAM
                                                                        I.A.No. 2/2019 in O.S.No. 160/2019

                                               Fair Order 
                                                    Dated: 22.06.2020


