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In the court of Subordinate Judge, Ambasamudram
Present: Selvi. K. Kavitha, B.A.,B.L.,

Subordinate Judge,Ambasamudram.

Friday, this the 19th day of June 2020

I.A.No. 4/2019   in O.S. No. 79/2019

Jagir Hussain           .. Petitioner/ Defendant

/versus/

Ismail                .. Respondent / Plaintiff

This  petition  coming  up  before  this  court  in  the  presence  of

Thiru.A.R.Ramasubramanian,  the  learned  counsel  for  Petitioner  and

Thiru.K.Selvaraj,  the  learned  counsel  for  respondent;  heard  on  both  sides;  upon

perusing  documents  on  both  sides  and  having  stood  over  till  this  day  for

consideration this court delivers the following:

ORDER

Petition filed by the petitioner/ defendant to set aside the exparte order

passed  in I.A.No. 2/2019 and O.S.No. 79/2019 under order 9 Rule 7 CPC.

1.    Petitioner is the defendant in the Original Suit. Respondent / plaintiff filed suit

against the petitioner, in which summon served to him and the case was posted to

04.11.2019 for filing written statement and on the day the petitioner suffered illness,

he was not able to contact  his counsel.  Due to his non appearance,  the case was

proceeded exparte and it was known to him through his counsel and non filing of

written statement, on the day, is neither willful nor wanton; hence this petition is filed

to setaside the exparte order passed against the petitioner / defendant on 04.11.2019. 

2.  Respondent  /  plaintiff  resisted  this  petition  through  his  counter  and  it  is

contended  that  the  petition  is  not  maintainable  and  that  in  order  to  drag  on  the
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proceedings this petition has been filed. The petitioner, with intend to leave his abode

by  selling  his  immovable  property  and  that  the  petitioner  failed  to  file  written

statement despite the sufficient opportunity has been provided to him and that there is

no lawful reason stated in the petition for his non appearance, hence seeks dismissal

of the petition.

3. Heard on both sides. Records perused.

4. The point for determination is whether this petition is to be allowed or not?

The point:

Admittedly, the respondent / plaintiff filed suit for recovery of money on the

foot of promissory note as against the petitioner / defendant, wherein  the petitioner,

on receipt of summon having appeared through his counsel and that the case was

posted for filing written statement. It is seen that the petitioner / defendant has not

filed written statement with in the time granted by this court and due to non filing of

written  statement  and  non  appearance  of  petitioner  /  defendant,  the  case  was

proceeded exparte on 04.11.2019. Now the petitioner / defendant moved this petition

to setaside the exparte order passed against him for the reasons stated in the affidavit.

Indeed, the petitioner / defendant filed written statement and counter in I.A. along

with this petition. The respondent /  plaintiff objected this petition by his counter,

however, during enquiry, the respondent / plaintiff conceded that the petition may be

allowed on terms and made an endorsement in this regard. Hence, considering the

facts and circumstances and submission made on both sides, in order to afford the

opportunity to contest the suit proceedings against the petitioner/ defendant, this court

is inclined to allow this petition on terms. The point is answered accordingly.

5. In fine, this petition is allowed on condition that the petitioner shall pay a sum of

Rs.500/- as cost to the respondent / plaintiff on or before 24.07.2020 failing which,

this petition shall stand dismissed.  Call on : 24.07.2020.
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 Dictated to the typist; typed in computer; corrected and pronounced by me in

open court dated this the 19th day of June 2020.

 (sd) K. Kavitha

                                                        Subordinate Judge,    
            Ambasamudram.

/LIST OF WITNESS/
Petitioner side :
..Nil...

Respondent side:
..Nil..

/LIST OF EXHIBITS/
Petitioner side :
..Nil..
Respondent side:
..Nil..

 (sd) K. Kavitha

  S.J.

/true copy/

(sd) K. Kavitha
Subordinate Judge,
Ambasamudram.
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SUB COURT, AMBASAMUDRAM
                                                                        I.A.No. 4/2019 in O.S.No. 79/2019

                                                Fair Order 
                                                   Dated: 19.06.2020


