
 

III – WORKSHOP – 2019 

 

KRISHNA DISTRICT 

 

IDENTIFIED OFFICERS 
 

S.No Name of the Officer Topic 
Page 

Number 

1. 

Sri K.Rama Srinivasa Rao, 

XVI Addl. District Judge, 

Nandigama. 

Scope and ambit of relief of 
Declaration under Section 34 
of Specific Relief Act 

1-18 

2. 

Smt A. Anitha, 
Senior Civil Judge,  
Gannavaram. 

Effect of Claim of Adverse 
Possession In Declaratory 
Suits 

19-23 

3. 

Sri S.Kamalakar Reddy, 
IV Addl. Chief Metropolitan 
Magistrate, 
Vijayawada 

Perpetual Injunction – When 
Granted And When Refused 

24-35 

4. 

Smt. D. Sharmila 

Prl. Junior Civil Judge,  

Gannavaram. 

Principles of Mandatory 
Injunction 

36-48 

 



1 
 

Scope and ambit of relief of Declaration under Section 34 of Specific 

Relief Act 

 

Paper submitted by 

 

Sri K.Rama Srinivasa Rao, 

XVI Addl. District Judge, 

Nandigama. 

 

Sections 34 and 35 of Specific Relief Act, 1963 deal with declaratory decrees: 

Section 34 reads as follows: 

Section 34. Discretion of court as to declaration of status or right. —  Any 

person entitled to any legal character, or to any right as to any property, may 

institute a suit against any person denying, or interested to deny, his title to 

such character or right, and the court may in its discretion make therein a 

declaration that he is so entitled, and the plaintiff need not in such suit ask for 

any further relief: 

Provided that no Court shall make any such declaration where the plaintiff, 

being able to seek further relief than a mere declaration of title, omits to do so. 

Explanation. — A trustee of property is a “person interested to deny” a title 

adverse to the title of someone who is not in existence, and whom, if in 

existence, he would be a trustee. 

Section 35 reads as follows: 

Section 35. Effect of declaration. —  A declaration made under this Chapter 

is binding only on the parties to the suit, persons claiming through them 

respectively, and, where any of the parties are trustees, on the persons for 

whom, if in existence at the date of declaration, such parties would be trustees. 

The word ‘status’ means: Position, legal status and status defined by law.  

MEANING OF RIGHT 

The word ‘right’ means: Anything in accordance with principles of justice. 

Definition of right:  Eleanor Roosevelt defined right is not something that 

somebody gives you it is something that nobody can take away. 

Salmond defined. 

Right : An interest recognized and protected by a rule of right.  It is an interest, 

respect for which is a duty, and the disregard of which is a wrong. (Salmond). 

Right :  As it is recognized by law a man is entitled to have it.  As it is protected 

by law, the possessor can enforce it by an appropriate action in a court.  It 

entitles the possessor to see that none interferes with it: (Citation 1958 All, 

page 775.) 

Right in rem:  Right against the whole world. 
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Right of Government : Reservation of right of Government to accept any 

tender of reject all tenders without assigning any reason therefor is not 

violation of Art 14 of Constitution of India: 1974 SC, page 651-6. 

Right of light and way are immovable property and require registration. 

Right to enjoy the fruits of an act which is an offence no person has : 1975 All 

132-5 

Right to recover : (a) damages for tort or for breach of contract or (b) mesne 

profits is not an actionable claim; as such damages are not a debt. 

Right to use force : An owner has a right to use force to prevent his 

dispossession from his own property but he does not have it even against a 

trespasser found to be in possession of his property : 1973 All 275 

Right – Characteristics of : (1) Right strictly i.e., What others must do for me; 

(2) Liberty i.e., what I may do for myself; (3) Power i.e., what I can do as against 

others; and (4) Immunity i.e., what others cannot do in respect of me. 

Right – Kinds of (1) Perfect and Imperfect ; (2) Positive and Negative ; (3)In rem 

and in personam ; (4) Proprietary and Personal; (5) In are propria and In re 

aliena ; (6) Legal and Equitable ; (7) Legal, Moral and Divine; (8) At rest and in 

Motion; (9) Natural Rights ; (10) Principal and Accessory ; (11) Primary and 

Sanctioning ; and (12) Servant and Dominant. 

Perfect vs Imperfect Rights : A perfect right is both legal and enforceable ; an 

imperfect right is legal but not enforceable for some defect,  say limitation. 

Positive vs Negative Rights :  The former consists in a positive act, entitles It 

is not true to suggest that owner to an alteration of the present position to his 

advantage, to receive something  more than one already has, requiring the 

active assistance of other person (s) while the latter consists in forbearance 

from doing something, aims at maintaing the present position, to retain 

something what one has as protection against harm requiring passive 

acquiescence of other persons (s). 

Rights in rem vs Rights in personam : The former are available against all 

the other persons and are generally negative in character while the latter are 

available against particular person (s) and are generally positive in character. 

Proprietary i.e., Inheritable vs Personal i.e., Uninheritable Rights : The 

former pertain to such rights as can be valued in terms of money, can be 

included in the etate of a person and can be inherited ; while the latter can 

neither be valued in terms of money, nor included in the estate of person, nor 

inherited ; they are a part of a person’s status and die with him. 

Right in re propria vs Right in re aliena : Former consists in a right 

indefinite in user, unlimited in duration and unrestricted in disposition of one’s 

own property.  Latter consists in a right of one in the property of another say 

by 1. lease, 2. servitude,              3. security, and 4. trust. 
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Legal vs Equitable Rights: The latter are subordinate to the former. 

Right at Rest vs Right in motion:  When we discuss a right with reference to 

It is not true to suggest that orbit and infringement, it is a right at rest.  Here ‘ 

orbit’ means the sum or extent of the advantages conferred by the enjoyment of 

a right and It is not true to suggest that infringement denotes an act which 

interferes with the enjoyment of those advantages.  When we discuss a right 

with reference to the causes by which right are either connected or 

disconnected with persons, it is a right in motion. 

Right-Divine, Moral or Legal : Right is one’s capacity of obliging others to do 

or forbear by means not of one’s own strength but by the strength of a third 

party which may be God, the public or the State, and such right is respectively 

known as Divine, Moral or Legal. 

Natural Rights : Rights of the ordinary and inseparable incident of ownership, 

though their exercise requires an adjacent owner to forbear from doing 

something on his own land that otherwise he would be free to do.  The epithet ‘ 

natural’ serves to distinguish such rights from easements, which do not 

automatically accompany ownership but must be acquired by grant, either 

actual, implied or presumed. 

Principal vs Accessory Rights : Rights which exist independently of other 

rights and to which other rights may be added are principal ; the additional 

rights which are added to the principal rights are accessory.  Thus, a security, 

a servitude, rent and covenants of a lease, covenants for title in a conveyance, 

and a right of ship of the land for whose benefit it exists, the landlord’s 

ownership of the property, the estate conveyed and the right for whose 

enforcement it is provided. 

Real right :  may be accessory to personal right e.g., debt secured by mortgage 

of land.  Personal right may be accessory to real, e.g., convenients of lease.  

Real right may be accessory to another real right e.g., servitude appurtenant to 

land.  Personal right may be accessory to another personal right e.g., debt 

secured by guarantee.  A right which is dominant with respect to one right is 

often at the same time accessory with respect to another. 

Primary vs Sanctioning Rights : A sanctioning right is that which arises out 

of the violation of another right ; all other rights are primary. 

Servant vs Dominant Rights : A right subject to an encumbrance is called 

servient ; the encumbrance which derogates from it is called dominant. 

Illustration : A has a piece of land and B has a right of way over it.  A is a 

servant owner and has the servant heritage ; B is the dominant owner and has 

the dominant heritage.  

Right of Redemption : Sec. 60 T.P. Act.  Right of the mortgagor to require the 

mortgages (a) to deliver the mortgagor the mortgage-deed and all documents 



4 
 

relating to the mortgaged property which are in the possession or power of the 

mortgagee, (b) where the mortgagee is in possession of the mortgaged property 

to deliver possession thereof to the mortgagor, and (c) at the cost of the 

mortgagor either to re-transfer the mortgaged property to him or to such third 

person a he may direct or to execute and to have registered an 

acknowledgment in writing that any right in derogation of his interest 

transferred to the mortgagee has been extinguished.  

Right of Way : may be private, public or customary, Rights of way existing by 

custom are to be distinguished both from public rights of way or highways 

which arise either by statue or from dedication of the soil by It is not true to 

suggest that owners to the use of the public, and from private rights of way 

which are casements so-called.  A customary right of way is one which may by 

enjoyed by  any member of an undefined and fluctuating body or class of 

persons or a limited section of the public.  

Prescriptive Rights : Easements acquired u/s. 15 Easements Act. 

Vested Right : A right is vested when the right to enjoyment, present or future, 

has become the property of some particular person (s) as a present interest 

independent of any contingency ; 1952 Pb, page 103. 

Right vs Liberty :  Both are legally recognized interests but they are two 

distinct species of the same one genus.  The former implies that the law enjoins 

on another the duty of doing or forbearing from doing something for the benefit 

of the person entitled to that right.  The latter is the benefit which one derives 

from the absence of legal duty imposed upon oneself.  Liberty is that sphere of 

activity withing which the law leaves one alone.   

Right vs Power : The former must be against some person (s) upon whom a 

correlative duty is imposed ; the latter is a right, authority vested in a person to 

determine by his act the legal relations of other.  The correlative of power is 

subjection.  Thus the power is vested in another against the person in 

subjection. 

Conjugal Rights : The right which husband and wife have to each other’s 

society, comfort and affection. 

Title : Legal right to the possession of real property. 

The word ‘Title’ means: An established or recognize right a strong legal claim 

to the property. 

The word ‘Deny’ means: Refused to accept or people refused to recognize or 

acknowledge refused to let to have. 

The word ‘Trustee’ means:  Section 3, Indian Trust Act. The person who 

accepts the confidence. 
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 Trustee means an individual person or member of a board giving control 

of powers of administration of property in trust with a legal obligation to 

administer it solely for the purposes specified.   

Legal character examples: 

 It is not always that the defendant should actually deny the legal 

character. It is sufficient that the defendant is interested to deny it. 

The word ‘Discretion’ means: Power of discretion is guided by 

reasonableness, goodness, sharpness, reason. 

Logistic discretion: Legally Judge can exercise the power of discretion. 

Discretion means something to be done according to the rules of reason and 

justice, not private opinion. (1955 NUC Patna 5955 DB) 

Declaration: Declaratory asserting announce publically or officially. 

Declare means state emphatically and authoritatively, proclaim declare to be. 

Declare means adjudge declare to be.  

Declare means proclaim opinion for or against.   

Declare means state firmly.  

Declare means say something in a solemn and emphatic manner.  

Legal entity:  In recognized by law as real in its while legal person is legal 

entity, every legal entity is not legal person. (1964 Kerala, page 144) 

Negative declarations: 

A suit for a negative declaration may be maintained in a proper case, e.g., 

where it relates to a relationship.  Thus, a suit for a declaration that a certain 

person was not, or is not, the plaintiff’s wife, and the defendant is not her son 

through him, may be maintainable.  Similarly, a suit lies for obtaining a 

negative declaration that there is no relationship of landlord and tenant 

between the plaintiff and the defendant.  Each case would, however, depend up 

its own facts and circumstances  

Person entitled to any legal character, or to any right as to any property: 

(a) General – A declaratory decree confers no new right.  It only clears the 

mist that has gathered round the plaintiff’s status or title.  A man’s status or 

‘legal character’ is constituted by the attributes, which the law attaches to him 

in his individual and personal capacity, the distinctive mark or dress as it 

were, with which the law clothes him.   There are some attributes which may 

be said to belong to humanity in general, so long as it does not deviate from the 

normal type.  But individuals may have characteristics peculiar to them, and 

these peculiar characteristics constitute the status of each.  An adopted son, 

for instance, is not quite the same as a natural born son, and neither can be 

placed on an even footing as natural or illegitimate son.  The rights of a son, 

again, may differ from those of a daughter and a married woman, in the eye of 

law, may be a different person from a widow or even a divorce.  The legal 
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character and position of each may be differentiated, Accordingly Holand, the 

chief variety of status among natural persons may be referred to the following 

cases.  

The following causes are relevant for legal character: 

(i) Sex, 

(ii) Minority, 

(iii) Mental defect, 

(iv) Rank, Caste and official position, 

(v) Civil death, 

(vi) Illegitimacy, 

(vii) Profession, 

(viii) Foreign nationality, 

(ix) Hostile nationality. 

Conditions for granting relief: 

The Court, however, as a rule, before granting the relief must be satisfied that 

the plaintiff (a) has either the legal character claimed, or (b) the right as to any 

property set up by him, and (c) that the same are valid and subsisting.  A suit 

under this section cannot be maintained unless (inter alia –  

1) The plaintiff is a person entitled to some – 

(a) Legal character, or 

(b) Right to any property, 

2)Such legal character or right to any property is denied, or is in danger of 

being denied, or there is some person who is interested to deny such legal 

character, or right to any property and 

3)the declaration sought is that the plaintiff is entitled to such legal character 

or right to any property. 

Examples of Legal character: 

 Guardian, guardianship. Director of a Company. Managing agent. 

Legal character by marriage: 

 A suit for declaration that the plaintiff’s marriage with the defendant was 

dissolved on her conversion to Islam is maintainable under this Section. 

 The marriage confers a legal character, which is taken away by the 

dissolution of the marriage tie. A suit for declaration that a marriage has 

become null and void is maintainable.  

Legitimacy or illegitimacy: 

 The legitimacy and even illegitimacy is a status. 

Status of adopted son or adopted father: 

The character of husband and wife: 

 A suit lies for declaration that the plaintiff is or is not the wife or 

husband of the defendant. Where a Hindu male marries a second wife while his 
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first wife is living, the later can sue for a declaration that the second marriage 

is void. 

 The plaintiff can seek declaration and also consequential relief of 

injunction. 

Right of lunatic: 

 A lunatic has a recognized legal character. So, the plaintiff is competent 

to sue for a declaration that his brother is a lunatic and is entitled to his share 

in a mortgage acquired by the two defendants in their own names (one of them 

being the manager of the lunatic), where the plaintiff is entitled to succeed on 

the death of lunatic as one of his heirs. 

 The plaintiff can seek declaration that he is a adopted son of the so and 

so person.  

Dismissal from Government service: 

 Dismissal of Government servant cannot maintain a suit for a 

declaration that his dismissal has been made in contravention of the rules, 

because it does not fall within the scope of this section, nor can it lead to any 

consequential relief of against the Government, which the Court is competent 

to grant. (Ram Dass vs. Secretary of State, 16 IC 922: 18 CWN 106: 17 CLJ 7; 

Rangachari vs. Secretary of State, AIR 1934 M 516) 

Right of franchise: 

 Right to vote and right to enter his name into voters list, the plaintiff can 

sue the Chairman of a Municipal Board for a declaration that he is entitled to 

have his name entered in the list of voters. (Molla Ataul Haq vs. Chairman, 57 

IC 960; 24 CWN 969; Chairman of Municipal Commissioners vs Assam-Bengal 

Ry.Co., AIR 1928 Cal. 736) 

 The plaintiff’s name as a candidate for an election is omitted from the list 

of candidates, by the receiving Officer, a suit by the plaintiff against the 

Municipality is not maintainable, if the municipality does not deny, and is not 

interested in denying the plaintiff’s legal character or right. (Surat City 

Municipality vs. Chunilal, 8 Bom LR 209; ILR 30 Bom 409) 

Priest of temple: 

 Priest of temple fills a legal character. Therefore, a suit is maintainable 

for a declaration that the plaintiff is entitled to officiate as a priest in alternate 

years. (Limba vs. Rama, ILR 13 Bom 548) 

Right to say prayers in a mosque: 

 Is a legal right of all persons are equally entitled to freely to profess and 

practice religion. A mosque consecrated by the worship belongs to God and not 

to individuals, or a particular sect that built it. All Mussalmans have the right 

to worship, or say prayers, in a mosque according to their tenets, so long as 
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they do not offend against recognized principles of Mahomedan ecclesiastical 

law. (Jwan Khan vs. Habib ILR 14 Lah 518; 144 IC 638; AIR 1933 Lah 759. 

Processions: 

 A citizen, or community, or a section of community, has an inherent 

right to take a religious, or a non-religious, procession through a public road, 

and therefore a suit for a declaration of such a right is maintainable without 

proof of special damage. But there are to limitations on the exercise of this 

right, namely- 

(1) It is subject to the right of the public to pass and re-pass, and  

(2) It is subject to the lawful orders of the Magistrate.  

(Martin & Co. Vs. Faiyaz Hussain, AIR 1944 PC 33: 213 IC 144: ILR 1944 Kar 

PC 181: Bhoop Singh vs. Tarif Singh AIR 1952 All 392) 

 No declaration can be granted to the effect that the plaintiff is not a 

‘dealer’ within the meaning of the Sales Tax Act and not liable for assessment. 

(Raja Visheshwar vs. Province of Bihar, ILR 27 Pat 820.)  

xxx 

Judgments of Honourable Supreme Court and Honourable High Court   

Section 34 

Section 34 deals with declaratory decrees and Sec.35 lays down the effect of 

the declarations granted under Sec.34.  Sec.34 says that any person entitled to 

any legal character, or to any right as to any property, may institute a suit 

against any person denying or interested to deny his title to such character or 

right, and the court may in its discretion make therein a declaration that he is 

so entitled and that the plaintiff need not seek any further relief. 

However the proviso says that the court shall not grant any such declaration 

where the plaintiff, being able to seek further relief than a mere declaration of 

title omits to do so. 

AIR 1975 S.C.  page 1810 – S.G. Films Exchange vs. Brijnath Singhji 

This was a case decided under Sec.42 of the Specific Relief Act 1877 and that 

Sec.42 corresponds to Sec.34 of the 1963 Act.  It has been held in this case 

that the court can grant declaration according to circumstances of the case 

independently of the requirements of Sec.42 of the Old Act.  This decision 

would suggest that the power of the court to grant declarations is not 

circumscribed by Sec.34 of the Act. 

AIR 1993 SC page 957 – Vinay Krishna vs Kesava Chandra 

Sec.34 of the present Act corresponding to Sec.42 of the Old Act – Plaintiff was 

not in exclusive possession of the property because it was under occupation of 

two other persons and also tenants.  Plaintiff failed to seek recovery of 

possession that is the further relief which she/he ought to have claimed in 
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addition to declaration of title which was sought for – Held declaration of title 

cannot be granted. 

Further held that mere prayer in the plain that such other relief be granted 

without specifically pleading for possession is not enough and that possession 

should be specifically sought for. 

1993(2) SCC page 190 – American Express Bank Ltd.  Vs  Calcutta Steel 

Company Ltd. 

Declaratory relief – Declaration as to right or status and injunction relating to 

commercial transactions  - Court should exercise discretion with great care – 

Declaration tending to affect free flow of capital and mercantile business would 

be unjust -  

Declaration – Mere holding of registered documents would not entitle the 

plaintiff to relief of declaration of title under Section 34 of the Specific Relief Act 

Executive Officer,  Bramaramba Mallikarjuna Swamy Temple, Beeramguda, 

Patncheru Mandal, Medak District v Sai Krupa Homes and other; (  Hon’ble Sri. 

Vilas V  Hon’ble Sri. Afzulpurkar, j) 2010 (6) ALT 699. 

Declaration of title – A declaration made under Section 34 of Specific Relief 

Act is binding only on the parties to the suit and the persons claiming through 

them, as per Section 35 of the said Act. 

Taddi Chinnayya and others v. Tekumalla Purushottam Rao and others; ( 

Hon’ble Sri Sunil Chowdary, j); 2015 (4) ALT 476 +-2015 (4) ALD 501. 

Declaration of title – If the plaintiff established certain broad aspects and 

tenets of title and the defendant is not able to establish is not able to establish 

any superior title, a decree for declaration of title must follow – Such a decree 

would operate only against the defendant and not against others who are not 

parties to suit. 

Atluri Kuchela Rao v District Collector, Hyderbad and another, ( Hon’ble Sri. 

L.Narasimha Reddy, J) 2012 (3) ALT 621 – 2012 (3) ALD 83 

Limitation:       3 years. 

Declaration of title – Suit for declaration of title be filed under Article 58 of 

Limitation Act within three years from the date when the right to sue first 

accrues i.e., when the title of plaintiff was denied unequivocally.   

Mohd. Abudul Sattar @ Shaik Mahaboob V Rahmatunnissa (Died) per L.Rs. And 

others ( Hon’ble Sri. M.Satyanarayana Murthy, J) 2015 (3) ALT 118 – 2015 (1) 

ALD 553. 

Declaration of title – When High Court declares the title of petitioners to 

accreted lands, they need not seek for grant of patta in respect of those lands 

as decree of High Court itself operates as a document of title in their favour. 
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Kallam Subba Reddy and others v District Collector, Krishna district, 

Machilipatnam and another (Hon’ble Sri. C.V.Nagarjuna Reddy, J ) 2010 (3) ALT 

52. 

Whether suit for declaration of title is maintainable on the basis of a suit 

of agreement of sale:    No.  

Declaration of title -  When the property was purchased under an agreement 

of sale, a suit for declaration of title to the property covered by it as absolute 

owner cannot be maintained. 

Shaik Nagoor Bibi @ Gattikoppula Suryakantam V Shaik Pakeer Saheb and 

others ( Hon’ble Sri. M.Satyanarayana Murthy, J) 2015 (5) ALT 116. 

Mere denial of title- can always lead to suit for declaration of title. 

Declaration of title – When there is no cloud on the title of the plaintiff, it is 

not necessary for the plaintiff to seek the relief of declaration of his title to the 

property in addition to seeking relief of recovery of possession when the 

defendant in possession merely denied the plaintiff’s title without any apparent 

title without any apparent title in himself.  

Garlapati  Venkateswarlu, (died) per L.Rs and others V. Divil Appalacharyulu 

(Hon’ble Sri. M.S. Ramachandra Rao, J) 2014 (2) ALT 245 – 2014 (1) ALD 634. 

Burden of proof: 

Declaration of title -   Where a party is seeking declaration of title and 

recovery of possession, burden lies on such a party to adduce satisfactory 

evidence to prove his title and possession – He has to succeed only on the 

strength of his case and not on the weakness of case set up by defendants. 

Gorige Ailamma V Utkvvri Somaiah (Hon’ble Sri. B.Chandra Kumar, J) 2015 (2) 

ALT 467 – 2015 (2) ALD 291. 

Mere injunction or suit for declaration. 

Declaration of title -  Where there is a serious dispute with regard to title to 

property, plaintiff has to file a suit for declaration of title instead of filing a suit 

for bare injunction. 

Indukuru Ramachandrareddy and another V. Agnigundala Venkata Ranga Rao 

and another (Hon’ble Sri B.Chandra Kumar, J) 2012 (4) ALT 569 – 2012 (6) ALD 

Declaration of title on the basis of transfer -  In a suit for declaration on the 

basis of any law of succession, the status of the party vis-a-vis defendant and 

his entitlement under the relevant person law has to be examined – If it is on 

the basis of transfer the court is under an obligation to see whether the 

transferor possessed the right and title to transfer the property and whether 

there is a valid document conveying the property. 

Achamulla Ramappa and others V. Yellamma and others ( Hon’ble Sri. 

L.Narasimha Reddy, J) 2005 (2) ALT 540 – 2005 (2) ALD 835. 

Power of Civil Court – to suspend decree. 
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Declaratory decree – Civil court is competent to suspend a declaratory decree 

even if it is in executable, in exercise in inherent powers under Section 151 

read with Section 94, CPC if such decree affects the rights of third parties. 

Khaja Safiullah V. Mettu Baga Reddy and others (Hon’ble Sri. V.V.S Rao, J) 2007 

(1) ALT 33 – 2007 (1) ALD 565. 

Declaratory relief – A declaratory relief, vis-a-vis the judgment or decree of a 

court can be claimed only by a person, who is not a party to such decree. 

G.Basheer Ahamed V.G.Masood Ahamad (Hon’ble Sri. L.Narasimha Reddy, J) 

2011 (4) ALT 276 – 2011 (4) ALD 320. 

Declaratory Suit -  A suit for declaration of a document as void can be filed 

only by a person against whom the document is void or voidable under Section 

31 of Specific Relief Act. 

K.L.V. prasada Rao and others V. K.Venkateswara Goud and others ( Hon’ble 

Smt. Ms.G.Rohini, J) 2008 (2) ALT 455 – 2008 (2) ALD 669. 

Declaratory suit -  No court shall grant the mere relief of declaration if the 

plaintiff, being in a position to claim other ancillary relief, did not pray for it. 

V.Hanya naik and others V. M. Krishna Reddy and others ( Hon’ble Sri. 

L.Narasimha Reddy, J) 2009 (6) ALT 221. 

xxxx 

Suit for declaration with the consequential relief of Permanent Injunction 

Section 34 of the Specific Relief Act – Discretion of Court as to 

declaration of status or right 

Any person entitled to any legal character or to any right as to any property, 

may institute a suit against any person denying, or interested in denying, his 

title to such character or right, and the Court may in its discretion make 

therein a declaration that he is so entitled, and the plaintiff need not in such 

suit ask for any relief. 

Provided that no Court shall make any declaration where the plaintiff, being 

able to seek further relief than a mere declaration of title, omits to do so. 

Chapter VIII of the Specific Relief Act 1963 provides for Perpetual Injunctions 

under section 38 of the Act. 

Section 38. Perpetual Injunctions when granted 

1. Subject to the other provisions contained in or referred to by this 
chapter, a perpetual injunction may be granted to the Plaintiff to prevent the 
breach of an obligation existing in his favor, whether expressed or by 
implication.  
 
2. When any such obligation arises from contract, the Court shall be guided 
by the rules and provisions contained in chapter II.  
3. When the defendant invades or threatens to invade the Plaintiff’s right to 
or enjoyment of property, the Court may grant a perpetual injunction in the 
following cases, namely:-  
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 where the defendant is trustee of the property for the plaintiff;  

 where there exist no standard for ascertaining the actual damage caused, 

or likely to be caused, by the invasion,  

 where the invasion is such that the compensation in money would not 

afford adequate relief;  

 where the injunction is necessary to prevent a multiplicity of 

proceedings.  

When a suit for Injunction and Declaration would lie? 

Any person who has any legal character or any legal rights as to any property 

by virtue of title deeds or otherwise may file a suit for declaration of those 

rights and for injunction against any person denying or interested to deny his 

title to such character or right. 

The Hon’ble Supreme Court has in the matter of Anathula Sudhakar vs. P 

Buchi Reddy & Ors, clarified the general principles as to when a mere suit for 

permanent injunction will lie and when it is necessary to file a suit for 

declaration and or possession with injunction as consequential relief which 

reproduced as under: 

Para 11.1- When a Plaintiff is in lawful or peaceful possession of a property and 

such possession is disturbed or threatened by the defendant, a suit for 

injunction simpliciter will lie. A person has a right to protect his possession 

against any person who does not prove a better title by seeking a prohibitory 

injunction. But a person in wrongful possession is not entitled to an injunction 

against the rightful owner. 

Para 11.2- Where the title of the Plaintiff is not disputed, but he is not in 

possession his remedy is to file a suit for possession and seek in addition, if 

necessary an injunction. A person out of his possession cannot seek the relief 

of injunction simpliciter, without claiming the relief for possession. 

Para 11.3- Where the Plaintiff is in possession but his title to the property is 

dispute, or under a cloud, or where the defendant asserts title thereto and 

there is also thereat of dispossession from the defendant, the Plaintiff will have 

to sue for declaration of title and consequential relief of injunction. Where the 

title of the Plaintiffs is under cloud or in dispute and he is not in possession or 

not able to establish possession, necessarily the plaintiff will have to file a suit 

for declaration, possession and injunction. 

In view of the above judgment any person can file a suit for declaration and 

injunction with regard to any legal character or rights as to any property 

against any person who is denying or interested to deny his title or such 

character. In a suit for seeking declaration with regard to a right or title in 

respect of property along with consequential injunction the Plaintiff will have to 

pray for a declaration as contemplated under section 34 of the Specific Relief 
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Act, 1963, an interim injunction during the pendency of the suit under order 

39 of the Civil Procedure Code 1908 and a mandatory injunction under section 

38 of the Specific Relief Act, 1963. 

The Hon’ble Supreme Court in the matter of Dalpat Kumar Vs Prahlad Singh 

and Ors has provided the manner in which a temporary injunction can be 

granted under order 39 rule 1(c) of the Civil Procedure Code 1908 in a suit for 

Declaration and Injunction which is reproduced as under: 

Para 4- Order 39,Rule 1(c) provides that temporary injunction may be granted 

where, in any suit it is proved by affidavit or otherwise, that the defendant 

threatens to disposes the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court otherwise may by order 

grant temporary injunction to restrain such act or make such other order for 

the purpose of staying and preventing or dispossession of the plaintiff or 

otherwise causing injury to the plaintiff in relation to any property in dispute in 

the suit as court thinks fit until the disposal of the suit or until further orders. 

Rule 1 primarily concerns with the preservation of the property in dispute till 

legal rights are adjudicated. Injunction is a judicial process by which a party is 

required to do or refrain from doing any particular act. It is in the nature of 

preventive relief to a litigant to prevent future possible injury. It is settled law 

that grant of injunction is a discretionary relief. The exercise thereof is subject 

to the court satisfying that, 

1. There is serious disputed question to be tried in the suit and that an act, 

on the facts before the court, there is probability of his being entitled to the 

relief asked for by the Plaintiff/defendant;  

2. The courts interference is necessary to protect the party from the species 

of injury. In other words, irreparable damage or injury would ensue before the 

legal right would be established in trial and  

3. That comparative hardship or mischief or inconvenience which is likely 

to occur from withholding the injunction will be greater than would be likely to 

arise from granting it.  

Based on the aforesaid principles the Hon’ble Supreme Court in the matter of 

Lakshmi alias Bhagyalashmi & Anr vs. E. Jayarani set aside the order of the 

High Court which had in turn set aside the order of the Additional Judge City 

Civil Court which had granted interim injunction under order 39 Rule 1 and 2 

of the Civil Procedure Code. On the basis of the pleadings and submissions of 

the Court observed that the Additional Judge City Civil Court has rightly 

granted interim injunction under order 39 rule 1 and 2 by categorically 

observing that the respective rights of the parties shall be decided at the time of 

final disposal of the Suit. 
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In a suit for declaration of rights or character and injunction the Plaintiff will 

have to substantiate/prove his rights as claimed thereof. Accordingly the Court 

may in its discretion award the rights so prayed along with permanent 

injunction if deemed fit and necessary in the facts of the case. 

Under section 35 of the Specific Relief Act, 1963 the declaration made 

under section 34 by any court will only be binding on the parties to the 

suit or any persons claiming through them respectively as a declaration 

under section 34 is a right in Personem and not a right in Rem. (SNP 

Shipping Service Pvt Ltd  vs. World Tanker Carrier Corporation) AIR 2000 

BOM 34. 

Secs.37, 38 41 & 42 of the Specific Relief Act 

All the above four Sections deal with injunctions.  Sec.37(1) deals with 

temporary injunctions and says they are regulated by the C.P.C.  i.e., Order 39 

CPC Sec.37(2) deals with perpetual injunctions and says that a perpetual 

injunction can be granted by a decree after hearing the merits of the suit and it 

can be to perpetually restrain the defendant from the assertion of a right or 

from committing any act which would be contrary to the rights of the plaintiff.   

Sec.38 says subject to the other provisions i.e., Secs.41 & 42 and Sec.40 a 

perpetual injunction can be granted to the plaintiff to prevent the breach of an 

obligation (either express or implied) existing in his favour. 

Sec.38(2) says that when the obligation existing in favour of the plaintiff arises 

from a contract the Court shall be guided by the principles and rules relating to 

specific performance of contracts contained in Chapter II of the Specific Relief 

Act.  Thus while entertaining suits for injunctions in respect of disputes arising 

out of contracts the Court must be through with the provisions dealing with 

specific performance of contracts. 

Sec.38(3) lays down the conditions or situations in which a perpetual 

injunction can be granted when the defendant invades or threatens to invade 

the plaintiff’s right to or enjoyment of his property.  It says such an injunction 

can be granted where compensation in money would not afford adequate relief 

or there is no standard for ascertaining the damage, or where the injunction is 

necessary to prevent multiplicity of proceedings or where the defendant is 

trustee of the property of the plaintiff.  

Sec.41 stipulates the cases where the court should not be granted an 

injunction and it mentions ten such cases and a Court should keep in mind 

this Section while entertaining suits for injunctions.  

Sec.42 speaks of negative agreements.  
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CASE LAW 

Temporary injunctions – Exparte Orders : 

The following decisions may give some guidance for exercise of the power of the 

court under Rules 1 & 2 of Order 39 CPC. 

1993 (3) SCC page 161 – Shiva Kumar Chadha vs Municipal Corporation of 

Delhi. 

While granting exparte temporary injunctions the Court must be satisfied that 

a strong prima facie case has been made out by the plaintiff including the 

question of maintainability of the suit, balance of convenience and the 

irreparable injury that would result of injunction is refused. 

An exparte order should be granted only up to a particular date and before that 

date the plaintiff should be required to serve notice of the matter on the 

opposite party.   

2000(5) ALT page 44 (S.C.) - A.Venkatasubbaiah Naidu vs S.Chellappa Naidu 

The following propositions were laid down in this case. 

1.Period of temporary injunction need not be restricted to 30 days. 

 2.Applicant not complying with duty under Rule 3 of Order 39 CPC i.e.,  

serving notice on the opposite party cannot be allowed to complain                

against disobedience to temporary injunction. 

3.Where an exparte order is granted in a temporary injunction petition               

the Court should dispose of the petition within 30 days from the date               

of the exparte order, if not the appellate court can suggest suitable               

action against the concerned presiding officer including entry of               

adverse remarks in his ACR. 

4.An appeal lies against an exparte order if the matter is not disposed               

of on merits notwithstanding the fact that an application for dissolving               

the interim injunction is pending. 

Note:  In our state an appeal lies against an exparte interim                      

injunction irrespective of the above time limit mention in point No.4 

AIR 1991 SC page 1994 – G.E.T Services Company vs M/s.Punj Sons (P)Ltd. 

A temporary injunction to prevent encashment of ban guarantee cannot be 

granted unless a prima facie case of fraud or likelihood of irretrievable injustice 

to the party seeking such injunction is shown. 

2001(2) ALD page 270(D.B) – Valluru Hemalata vs Settipalli Panduranga Rao 

Rule 3 of Order 39 – Court dispensing with notice and granting status quo 

order without giving reasons – such approach is bad. 

2000(5) ALD page 165 – M.D.Saleem Khan vs A.P.S.R.T.C. 

2000(1)ALD page 73 – N.Ramaraju vs T.T.D.. 
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Order 39 Rule 1 – The principle laid down in the above two cases is where the 

license of the plaintiff in respect of the property in question expires, no 

temporary injunction can be granted for protection of possession. 

2000(4) ALD page 441(D.B.) - Navayuga Engineering Company Ltd. Vs Sangthi 

Industries. 

Rules 1 & 2 of Or.39 C.P.C. - Secs 14 & 42 of the Specific Relief Act. 

A temporary injunction cannot be granted where permanent injunction cannot 

be granted in a suit.  In the circumstance of this case it was held that plaintiff 

is not entitled to a temporary injunction to restrain defendant from allotting the 

work to somebody else when the plaintiff himself committed default. 

Perpetual Injunctions: 

Secs.37, 38, 41 and 42. 

The following decisions give some guidance regarding grant or refusal of 

Perpetual Injunctions. 

Possession & Injunction 

AIR 1972 S.C. page 2299 – M.K.Setty vs M.V.L. Rao 

The plaintiff in possession of suit property on the strength of his possession 

can be granted injunction against the defendant who has no better title.  The 

Supreme Court in this case left open the question of title and granted 

injunction on the basis of possession directing the parties to get the title 

dispute resolved in separate questions.  

1999(4) SCC page 403 – Prataprai N.Kothari vs John Braganaza 

It is a principle of law that a person who has been in long continuous 

possession of an immovable property can protect his possession by means of 

an injunction against the entire world other than the true owner.  It is further 

held in this case that even the true owner can seek possession only by 

resorting to the due process of law. 

AIR 1995 S.C. page 1377 – Nagarapalika, Jind vs.  Jagat Singh 

Suit for injunction for protection possession of property based on title – Held 

title must be enquired into and a finding should be recorded on that aspect. 

1998(6) ALD page 86 – Y.Venkateswarlu vs Shake Khathun Bi 

Suit for bare injunction is maintainable – Just because defendant have denied 

title it does not mean that plaintiff should seek declaration of title also. 

1991(3) ALT page 14 – In re K.C.Reddy 

A trespasser is not entitled to an injunction for protection of his possession. 

1994(5) SCC page 547 – Premji Ratnsey Shah vs Union of India 

Secs.41(j), 38 and 39 of the Specific Relief Act.  In this case it is held that 

injunction is a discretionary relief and that it cannot be granted in favour of a 

trespasser or a person who gained unlawful possession as against the true 

owner. 
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A trespasser or a person gaining unlawful possession cannot be said to have a 

personal interest in the matter as contemplated under Sec.41(j).  This is a case 

of illegal purchase and occupation of a property, which already vested in 

Railways following its earlier acquisition under the Land Acquisition Act. 

AIR 1982 A.P. page 253 – M.Annapurnaiah vs M.Narasimha Rao. 

Sec.38(3) and Sec.6 of the Specific Relief Act discussed – held a tenant by 

sufferance is entitled to injunction against land lord provided is not in arrears 

of rent – in this case the tenant was directed to pay arrears of rent with a 

default clause to the effect that if he does not pay the arrears of rent the 

injunction shall stand vacated.  

1976 A.P.High Court notes page 140 (D.B.) - Bhudati Adinarayana vs 

Kanchumurthi Krishna Ravindra Babu 

Secs.38 and 41(i) of Specific Relief Act, Sec.13 of A.P. (Andhra Area) Tenancy 

Act – A defaulting tenant is not entitled to injunction for protection of 

possession – Injunction is a discretionary relief. 

1998(6) ALD page 278 – K.Venkat Rao vs Sunkara Venkat Rao 

A suit for bare injunction by a person who got possession of land under an 

agreement of sale is not maintainable and it was held that he should sue for 

specific performance.  It was also found that the plea of the plaintiff that he 

paid the balance of sale consideration was false. 

AIR 1983 SC page 1272 – Cotton Corporation of India vs United Commercial 

Bank 

Sec.38 & 41(b) of Specific Relief Act.  A Court cannot grant injunction to 

restrain a person from initiating legal proceedings in a superior Court or a 

Court of coordinate jurisdiction – This was a case where company winding up 

proceedings were sought to be prevented. 

AIR 1976 SC page 2621 – The Municipal Corporation of Delhi vs Suresh 

Chandra 

Secs.38 & 41(h) In this case the assessment of tax was questioned by way of 

suit.  The trial court and first appellate court refused interim injunction but the 

High court granted it. 

The Supreme Court set aside the interim injunction holding that the plaintiff 

had an effective alternative remedy to question the assessment by way of an 

appeal under the provisions of the under the concerned Municipalities Act. 

Often the question of resjudicata may be raised regarding title when the 

question of title is decided in suits for mere injunctions.  The following 

decisions give guidance on this question. 

1994(2) S.C.C. page 14 – Sulochana Amma vs Narayana Nair Explanation VIII 

to Sec.11 C.P.C. 
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Where in an injunction suit filed in a court of limited pecuniary jurisdiction 

question of title was directly and substantially an issue a finding on title 

operate as resjudicata if the same issue is raised in a suit filed subsequently 

even ina court of unlimited jurisdiction. 

2000(3) S.C.C. page 350 – Sajjada Nashin Sayed vs Musa Dada Bhai Ummar 

In this case matters that are substantially and directly an issue and matters 

which are incidentally and collaterally issue are explained. 

It is held that a decision on issues which arise incidentally and collaterally 

does not ordinarily operate as resjudicata - 

However where the decision on a question or issue which arises incidentally or 

collaterally is essential for the decision of the earlier suit or controversy then 

such decision operate as resjudicata.  To constitute as resjudicata question 

need not be raised in the form of a relief.   

2000(7) S.C.C. page 543 – Grama Panchayat, Village Naulkha vs Ujagar Singh 

Principles laid down in this case are :  

1.  A decision on title in a suit for mere injunction does not operate as 

resjudicata unless it is established that such a decision was essential and 

necessary to decide whether injunction should be granted or refused – or the 

relief granted was founded on such a decision. 

2.  A former judgment in answer to plea of resjudicata can be questioned on 

the ground of fraud or collusion or as one without jurisdiction in a later suit or 

proceeding and no separate suit need be filed to have a judgment set aside. 

Thus whether a finding on title in a suit for mere injunction operates as 

resjudicata or not is to be decided on facts of each case in the light of the 

principles laid down in the above cases decided by the Supreme Court. 
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 Effect of Claim of Adverse Possession In Declaratory Suits 

Paper Presented by 
 
Smt A. Anitha, 
Senior Civil Judge,  
Gannavaram. 

 
Introduction: 

 To comprehend the complex term ‘Adverse Possession’ in right 

perspective, one needs to know what possession is. In the words of renowned 

scholars and jurist, possession is  

(i) Possession is relation of a man with a thing. 

(ii) Possession is nine points in law. 

(iii)Possession is the continuing exercise of a claim to the exclusive use  of an 

object. 

  From all the above three, it can be said that possession is not mere 

physical control over a thing, but the relation which a person has with it and 

the possession constitutes the major and material element of title, being nine 

points in law.  

 Now, as to what adverse possession is, there is no provision  embodied in 

any enactment in affirmative as to the concept of adverse possession, but for 

Section 27 and Article 65 of Schedule I of the Limitation Act. The Article 65 of 

Schedule I of the Limitation Act prescribes limitation of 12 years for a suit for 

possession of immovable property or any interest therein based on title, 

commencing from the point of time when the possession becomes adverse to 

the title holder. The Article 65 is an independent Article applicable to all suits 

for possession of immovable property based on title i.e., proprietary title as 

distinct from possessory title, which is governed by Article 64 prescribing the 

period of limitation as 12 years from the date of dispossession. Article 65 and 

Article 64 as well shall be read with Section 27, titled as “Extinguishment of 

right to property”. Section 27 lays down as follows:  

“At the determination of the period hereby limited to any 

person for instituting the suit for possession of any property, 

his right to such property shall be extinguished”. 

 

  That means, where a cause of action exists to file a suit for 

possession and if the suit is not filed within the period of limitation prescribed, 

then, not only the period of limitation comes to an end, but the right based on  

title or possession, as the case may be, will be extinguished. The section assists 

the person in possession to acquire prescriptive title by adverse possession. 

Thus, Section 27 is an exception to the well accepted rule that limitation bars 
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only the remedy and does not extinguish the title and lays down a rule of 

substantive law by declaring that a person who had a right to possession has 

allowed his right to be extinguished by his inaction, he cannot recover the 

property from the person in adverse possession and as a necessary corollary 

thereto, the person in adverse possession is enabled to hold on to his 

possession as against the owner not in possession, contemplating the period of 

limitation for true owner to claim possession on title as 12 years. Therefore, 

upon conjoint reading of Articles 64 and 65, coupled with Section 27 of the Act, 

it can be said that the concept of adverse possession is evolved as an off shoot 

of the limitation on the right of the true owner to claim possession basing on 

title, on expiry of limitation period of 12 years starting from the point the 

possession of the possessor is adverse to his title. And, the entire concept of 

adverse possession is judge made law.  

 Requisites and Scope of Adverse Possession: 

  So, to know the ambit of the concept of adverse possession, the 

land mark judgments on the aspects of adverse possession that still holds the 

field even as on date shall to be referred to. 

  With respect to what the requisits of adverse possession are, the 

Privy Council  in  its  judgment  in  a  case  between Secretary of State for 

India in Council Vs Devendralal Khan reported in AIR 1934 PC 23, held that 

adverse possession must be nec vi nec clam nec pricario. Now coming to as to 

what these terms nec vi nec clam nec pricario are, they are Latin legal terms 

meaning “without force, without secrecy, without permission”. In common 

parlance, the possession required must be adequate in continuity, in publicity 

and in extent to show that it is possession adverse to the title of the true 

owner. 

  Further, basing on the ratio as laid down by the Privy Counsel in 

the  case cited supra, the Hon'ble Supreme Court of India held in Hemaji 

Waghaji Jat Vs. Bhikhabhai Khengarbhai Harijan and others, reported in 

AIR 2009 SC 103, that a person who claims adverse possession shall prove, 

 1) on what date he came to possession, 

 2) what was the nature of his possession,  

 3) whether the factam of possession was known to the other party, 

 4) how long his possession has continued and 

 5) his possession was open and undisturbed. 

  Now as to whether the concept of adverse possession can be 

claimed as a shield/defence only, or as a claim/sword too, there had been 

much controversy till 06-08-2019. More particularly, with the judgment of the 

Hon'ble Apex court of India in the case between P.T.Munichikkanna Reddy 

and others Vs. Revamma and others reported in (2007)6 SCC 59, considered 
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the concept of adverse possession with reference to large number of decisions 

and opined that the effect of adverse possession seems draconian to the owner 

and a windfall for the squatter and the law which provides to oust an owner on 

the basis of inaction of 12years is illogical and disproportionate.  

  However, the controversy has been settled with the judgment of the 

Hon'ble Supreme Court of India in the case between Ravinder Kaur Grewal 

and others Vs. Manjit Kaur and others in Civil Appeal No.7764/2014 decided 

on 07.08.2019, wherein Hon'ble Apex Court held that the plea of acquisition of 

title by adverse possession can be taken by the plaintiff under article 65 of the 

Limitation Act and there is no bar under the Limitation Act to sue on the 

ground of adverse possession in case of infringement of any rights of a plaintiff 

and overruled the ratios laid down in the Judgments by the Apex court in the 

following cases. 

1) Gurudwara Sahab Vs. Gram Panchayat Village Sirthala reported in (2014) 1 

SCC 669,  

2) State of Uttarakhand Vs. Mandir Shri Lakshmi Siddh Maharaj reported in 

(2017) 9 SCC 579 and 

3) Dharampal (dead) through LRs V. Punjab Wakf Board reported in (2018) 11 

SCC 449. 

  So, we can say that the claim of adverse possession in no longer a 

shield alone, but can be used as sword too and the suits filed by the plaintiff 

claiming title or possession on the basis of adverse possession is well 

maintainable. 

  Further, as to whether adverse possession has to be claimed in 

isolation or in addition to the claim for title to the property in issue, the Hon'ble 

Supreme Court in case between P.Periasami (Dead) By Lrs vs P. Periathambi 

And Others reported in 1995 (6) SCC 523, held that the claim to a property 

based on title and adverse possession are mutually inconsistent and the later 

does not begin to operate until the former is renounced and unless the person 

in possession of the property has the requisite animus to possess the property 

hostile  to  the  title  of  the  true  owner,  the  period  for  prescription  will not 

commence. Hence, the plea of adverse possession either as a claim or defence, 

cannot be sponsored coupled with the plea of title to the property. 

  Similarly, the Hon’ble Apex Court held in Roop Singh (Dead) 

through Lrs. vs Ram Singh (Dead) through Lrs. reported in (2000) 3 SCC 

708, reiterating the ratio laid down by the Hon’ble Apex Court in Mohan Lal 

(Deceased) through his Lrs. Kachru and Ors Vs. Mirza Abdul Gaffar and 

Anr. reported in AIR 1996 SC 910, that when the possession of the property is 

in part of performance of an agreement to sell, the plea of acquisition of title by 

adverse possession is not maintainable. 
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  With respect to the aspect as to till how long the period of 12 years 

of adverse possession can be computed, it is held by the Hon’ble Supreme 

Court in Babu Khan And Others vs Nazim Khan (Dead) By Lrs. & Others 

reported in AIR 2001 SC 1740, it was held that once a suit for recovery of 

possession against the defendant who is in adverse possession is filed, the 

period of limitation for perfecting title by adverse possession comes to a 

grinding halt.  

  Now, whether the plea of adverse possession can be availed by a  

Mutawalli, it has been held by the Hon’ble Supreme Court in Wali Mohammed 

Khan (Dead) By Lrs Vs. Rahmat Bee And Ors the reported in AIR 1999 SC 

1136 that unlike a stranger, Mutawalli of Wakf property cannot set up title 

against wakf property nor can perfect title by adverse possession. 

  With respect to Hindu joint property owned by several co-owners 

and claim of adverse possession by one co-owner against another Co-owner, it 

has been held by the Hon'ble Apex Court in Des Raj and Ors vs Bhagat Ram 

(Dead) by Lrs. & Ors., reported in (2007)9 SCC 641, that if a co-owner 

possesses exclusively any joint property denying title of the other joint owner or 

joint owners with hostile animous and if such exclusive and continue 

possession  is  for  more  than  12  years,  than  he  will  acquired  title to it by  

 adverse possession and held that as the plaintiff co-sharer having 

ascerted the requisite independent title in the co-owned properties hostile to 

the interest of the defendants, and the requisite time having elapsed, held that 

the plaintiff is perfected his title.  

  So also, with respect to Muslim Co-sharer, the Hon’ble Supreme 

Court of India held in Mohammad Kasambhai Sheikh vs Abdullah 

Kasambhai Sheikh reported in 2004(13) SCC 385, that as the heirs of a 

deceased Muslim inherit the estate of the deceased as tenants-in-common, 

Article 65 of the Limitation Act will apply when the claim of any co-sharer in 

possession is based on adverse possession. 

  With respect to the plea of adverse possession in case of 

acquisition of title by a transaction which later is invalidated by statue, it was 

held by the Hon’ble Supreme Court in State of Kerala and Anr Vs. Peoples 

Union for Civil Liberties, Kerala State Unit and Ors., reported in (2009) 8 

SCC 46, that if a person is in possession of land which he obtain by reason of a 

valid transaction as it was, which was subsequently sought to be invalidated, 

he would ordinarily receive protection by reason of doctrine of priscription 

provided for under the Limitation Act, by reason where of if he has been in 

possession there of for a period of more than 12 years, he would have acquired  

indefeasible right there to despite the fact that the transaction has been 

invalidated.  
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  Lastly, with respect to the plea of adverse possession in case of 

land in tribal areas, it is held by the Hon’ble Supreme Court in Lincai 

Gamango and Ors Vs. Dayanidhi Jena and Ors. reported in AIR 2004 SC 

3457 held that in case the land in schedule area belonging to a schedule tribe 

is transferred to a non tribal, as the transfer of such land to a non tribal is 

prohibited, the transferee/non  tribal  cannot acquire title by adverse 

possession. So, it can be said that adverse possession operates on an alienable 

right only, as the concept of adverse possession is  alienation by operation of 

law, involuntarily by default and inaction on the part of the rightful claimant.  

Conclusion: 

  From all the above, it can be concluded that the plea of adverse 

possession can be sponsored not only by the defendant as a defence, but also 

the by the plaintiff too claiming title to the immovable property which is 

alienable and to which the title can be acquired, subject to the claimant having 

been in open, peaceful and uninterrupted possession of the immovable 

property to the knowledge of the true owner, with animus to possess the 

immovable property hostile to the title of the true owner continuously  for a 

period of 12 years with respect to private property and 30 years with respect to 

the Government property by the time of institution of the suit. 
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PERPETUAL INJUNCTION – WHEN GRANTED AND WHEN REFUSED 

 
Paper presented by 
 
Sri S.Kamalakar Reddy, 
IV Addl. Chief Metropolitan Magistrate, 
Vijayawada. 
 
 The word permanent injunction has not been defined in Specific Relief 

Act. But  in legal dictionaries the word permanent injunction has been defined 

as 

   “a final order of a court that a person or entity refrain from certain 

activities permanently or take certain actions (usually to correct a nuisance) 

until completed. A permanent injunction is distinguished from a "preliminary" 

injunction which the court issues pending the outcome of a lawsuit or petition 

asking for the "permanent" injunction”. 

    Chapter VII of Specific Relief Act deals with Preventive relief viz., 

injunctions generally from Sections 36 to 42. Sec.36 of the Act says that grant  

of preventive relief is at the discussion of the court by way injunction and it 

may be temporary or perpetual injunction. The word perpetual injunction 

connotes permanent injunction. Sec.37 of Specific Relief Act deals with 

temporary and perpetual injunctions. In this provision it has been stated that  

temporary injunctions are such as to continue until a specified time and that 

may be at any stage of the suit regulated by the Code of Civil Procedure.  

Similarly perpetual injunction has been stated that it can only be granted by a 

decree on merits and that the defendant restrained perpetually from asserting 

right or from doing any act which would be contrary to the rights of the 

plaintiff. 

  When a suit is filed, either party may ask the court to grant 

injunction during  pendency of the suit. The defendant may file a written 

statement as a counter claim and pray for perpetual injunction.  The ad-

interim injunction is an order of the court granted without there being any 

notice to the opposite party considering the urgency putforth by the party 

claiming for it.  Usually when the suit is filed the plaintiff may pray for ad-

interim injunction restraining the respondent till he appear before the court, 

file counter and the court passes orders over the application. Such ad-interim 

injunctions may be for a limited period and they may be extended from time to 

time. So far as interim injunctions are concerned they would be gramted on 

hearing both parties till a particular points of time or till the suit is disposed 

off. Such interim injunctions would always be on merits that too during 

pendency of the suit. 

 The Ingredients that are to be established by the petitioner/plaintiff to grant 



25 
 

temporary/interim injunction are:- 

whether the plaintiff has got prima facie case? 

whether the balance of convenience is in favour of the plaintiff? And 

whether the plaintiff would suffer an irreparable damage, if the injunction is 

not granted? 

 Order 39 (Rules 1 to 5) of the Civil Procedure Code, 1908, governs 

temporary injunctions. 

 In, Samar Kumar Roy (D) through L.R. (Mother)Vs. Jharna Bera AIR 

2018 SC 334 the court found a question whether suit which was, in substance 

suit filed under Section 34 of SRA was maintainable at behest of legal 

representative of dead Plaintiff. Their lordship held as follows: 

 Section 8(a) of the Family Courts Act excludes the Civil Court's 

jurisdiction in respect of a suit or proceeding which is between the parties and 

filed under the Hindu Marriage Act or Special Marriage Act, where the suit is to 

annul or dissolve a marriage, or is for restitution of conjugal rights or judicial 

separation. It does not purport to bar the jurisdiction of the Civil Court if a suit 

is filed under Section 34 of the Specific Relief Act for a declaration as to the 

legal character of an alleged marriage. Also as was pointed out, an exclusion of 

the jurisdiction of the civil courts is not readily inferred. Given the line of 

judgments referred to by the High Courts, and given the fact that a suit for 

declaration as to legal character which includes the matrimonial status of 

parties to a marriage when it comes to a marriage which allegedly has never 

taken place either de jure or de facto, it is clear that the civil court's 

jurisdiction to determine the aforesaid legal character is not barred either 

expressly or impliedly by any law. 

   Whereas perpetual injunctions would be granted on merits by a 

decree after conclusion of trial. Once perpetual injunction is granted in favour 

of the plaintiff, the defendant is restrained from claiming his right or asserting 

his right over the property. 

  Sec. 6 of  Specific Relief Act says that if a person is dispossessed 

without his consent from his immovable property otherwise than in due course 

of law, he may file a suit for recovery of possession of the property. However the 

suit shall not be brought after expiry of six months from the date of 

dispossession or against the Government. The limitation to file the suit U/s.6 

of Specific Relief Act is six months from the date of dispossession from the 

property. If the party is in possession and enjoyment of the property, to protect 

his possession he may file a suit for grant of permanent injunction. If he is 

dispossessed, to get back the said property  he has to file suit within six 

months as contemplated U/s.6 of the Specific Relief Act. 

   To grant permanent injunction in favour of the plaintiff, the 
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plaintiff has to establish that he has been in possession and enjoyment of the 

property legally and lawfully that the defendant without having any legal right 

attempting to dispossess him.  The plaintiff if dispossessed from the property 

he has to approach the court of law U/s.6 of Specific Relief Act with in 6 

months. Opposing onslaught of the defendant, he can file suit for perpetual 

injunction U/s.38 of Specific Relief Act. The hallmark to grant  permanent 

injunction in favour of the plaintiff is that he should have been in possession 

and enjoyment of the property shown in the plaint schedule. 

   Now the question arises as to how to prove the possession of the 

property. The property cannot be kept in possession of a person physically. 

Naturally the person, who claims that he is in possession of the property shall 

establish that he has got legal and lawful rights supported by documentary 

evidence. The principle possession follows the title apply in cases of perpetual 

injunctions.  If the plaintiff, who asserts his right and title over the piece of 

land or property, shall, by filing the necessary documents, establish that he is 

in lawful and legal possession.  At  times the defendant also project his case 

contending that he too has got lawful and legal rights that he is in possession 

of the property. He may place certain documents to buttress his argument that 

he is in possession of the property.  When both parties claim that they are in 

possession of the plaint schedule property, the onus is on the court to separate 

the grain from the chaff and determine as to who is actually in possession and 

enjoyment of the property. 

  Sec. 38 of Specific Relief Act  states  as to when  perpetual 

injunction would be granted. This provision says that perpetual injunction may 

be granted to the plaintiff to prevent the breach of an obligation existing in his 

favour expressly or by implication. In the same provision it has been stated 

that when the defendant  attacks or threatens to attack the plaintiff’s rights  or 

enjoyment  of the property, the court may grant a perpetual injunction. 

   It has been stated that in the following cases perpetual injunction 

may be granted 

  (a) what the defendant is a  trustee of the property of the plaintiff 

  (b) where there exists no standard for ascertaining the actual damage 

caused or likely to be caused by the invasion of the defendant 

 (c) where the invasion is such that compensation in money would not  

afford adequate relief 

  (d) where the injunction is necessary to prevent a multiplicity of judicial 

proceedings. 

  Only when the above ingredients are established by the plaintiff, a 

perpetual injunction decree can be granted in his favour. The decree of 

perpetual injunction is against the defendant, his followers and the persons 
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who claim under him. Once the decree of perpetual injunction is granted it 

operates as judgment in rem so far as his possession concerned. To grant  

perpetual injunction the indicating principle is that the plaintiff shall be in 

possession and enjoyment of the property.  As stated above the possession 

should be legal and lawful supported by documentary evidence. The possession 

of the property of the plaintiff counted nine points in Law. The question  arises 

as to whether  while dealing with the suits of permanent injunction, is it 

incumbent upon the courts to refer to the title of the plaintiff over the property 

being claimed by him. There are plethora of decisions in this regard which say 

that to assessing as to whether the plaintiff is in possession and enjoyment of  

a vacant land, his source of title has to be looked into.   

   In this regard in land mark decision rendered by Hon’ble 

Supreme Court in Anathula Sudhakar Vs. Butchi Reddy vide in Appeal 

(civil) 6191 of 2001 DATE OF JUDGMENT: 25/03/2008 their Lordship 

held as follows:- 

11. The general principles as to when a mere suit for permanent injunction will 

lie, and when it is necessary to file a suit for declaration and/or possession 

with injunction as a consequential relief, are well settled. We may refer to them 

briefly. 

11.1) Where a plaintiff is in lawful or peaceful possession of a property and 

such possession is interfered or threatened by the defendant, a suit for an 

injunction simpliciter will lie. A person has a right to protect his possession 

against any person who does not prove a better title by seeking a prohibitory 

injunction. But a person in wrongful possession is not entitled to an injunction 

against the rightful owner. 

11.2) Where the title of the plaintiff is not disputed, but he is not in possession, 

his remedy is to file a suit for possession and seek in addition, if necessary, an 

injunction. A person out of possession, cannot seek the relief of injunction 

simpliciter, without claiming the relief of possession. 

11.3) Where the plaintiff is in possession, but his title to the property is in 

dispute, or under a cloud,or where the defendant asserts title thereto and there 

is also a threat of dispossession from defendant, the plaintiff will have to sue 

for declaration of title and the consequential relief of injunction. Where the title 

of plaintiff is under a cloud or in dispute and he is not in possession or not 

able to establish possession, necessarily the plaintiff will have to file a suit for 

declaration, possession and injunction. 

   12. We may however clarify that a prayer for declaration will be 

necessary only if the denial of titleby the defendant or challenge to plaintiff's 

title raises a cloud on the title ofplaintiff to the property. A cloud is said to raise 

over a person's title, when some apparent defect in his title to a property, or 
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when some prima facie right of a third party over it, is made out or shown. An 

action for declaration, is the remedy to remove the cloud on the title to the 

property. On the other hand, where the plaintiff has clear title supported by 

documents, if a trespasser without any claim to title or an interloper without 

any apparent title, merely denies the plaintiff's title, it does not amount to 

raising a cloud over the title of the plaintiff and it will not be necessary for the 

plaintiff to sue for declaration and a suit for injunction may be sufficient. 

Where the plaintiff, believing that defendant is only a trespasser or a wrongful 

claimant without title, files a mere suit for injunction, and in such a suit, the 

defendant discloses in his defence the details of the right or title claimed by 

him, which raises a serious dispute or cloud over plaintiff's title, then there is a 

need for the plaintiff, to amend the plaint and convert the suit into one for 

declaration. Alternatively, he may withdraw the suit for bare injunction, with 

permission of the court to file a comprehensive suit for declaration and 

injunction. He may file the suit for declaration with consequential relief, even 

after the suit for injunction is dismissed, where the suit raised only the issue of 

possession and not any issue of title. 

    13. In a suit for permanent injunction to restrain the defendant 

from interfering with plaintiff's ossession, the plaintiff will have to establish 

that as on the date of the suit he was in lawful possession of the suit property 

and defendant tried to interfere or disturb such lawful possession. Where the 

property is a building or building with appurtenant land, there may not be 

much difficulty in establishing possession. The plaintiff may prove physical or 

lawful possession, either of himself or by him through his family members or 

agents or lessees/licensees. Even in respect of a land without structures, as for 

example an agricultural land, possession may be established with reference to 

the actual use and cultivation. The question of title is not in issue in such a 

suit, though it may arise incidentally or collaterally. 

   14. But what if the property is a vacant site, which is not 

physically possessed, used or enjoyed? In such cases the principle is that 

possession follows title. If two persons claim to be in possession of a vacant 

site, one who is able to establish title thereto will be considered to be in 

possession, as against the person who is not able to establish title. This means 

that even though a suit relating to a vacant site is for a mere injunction and 

the issue is one of possession, it will be necessary to examine and determine 

the title as prelude for deciding the de jure possession. In such a situation, 

where the title is clear and simple, the court may venture a decision on the 

issue of title, so as to decide the question of de jure possession even though the 

suit is for a mere injunction. But where the issue of title involves complicated 

or complex questions of fact and law, or where court feels that parties had not 
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proceeded on the basis that title was at issue, the court should not decide the 

issue of title in a suit for injunction. The proper course is to relegate the 

plaintiff to the remedy of a full-fledged suit for declaration and consequential 

reliefs. 

  At para 17 their lordship summarized as follows: 

    To summarize, the position in regard to suits for prohibitory 

injunction relating to immovable property, is as under : 

(a) Where a cloud is raised over plaintiff's title and he does not have 

possession, a suit for declaration and possession, with or without a 

consequential injunction, is theremedy. Where the plaintiff's title is not in 

dispute or under a cloud, but he is out of possession, he has to sue for 

possession with a consequential injunction. Where there is merely an 

interference with plaintiff's lawful possession or threat of dispossession, it is 

sufficient to sue for an injunction simpliciter. 

(b) As a suit for injunction simpliciter is concerned only with possession, 

normally the issue of title will not be directly and substantially in issue. The 

prayer for injunction will be decided with reference to the finding on 

possession. But in cases where de jure possession has to be established on the 

basis of title to the property, as in the case of vacant sites, the issue of title 

may directly and substantially arise for consideration, as without a finding 

thereon, it will not be possible to decide the issue of possession. 

(c) But a finding on title cannot be recorded in a suit for injunction, unless 

there are necessary pleadings and appropriate issue regarding title [either 

specific, or implied as noticed in Annaimuthu Thevar (supra)]. Where the 

averments regarding title are absent in a plaint and where there is no issue 

relating to title, the court will not investigate or examine or render a finding on 

a question of title, in a suit for injunction. Even where there are necessary 

pleadings and issue, if the matter involves complicated questions of fact and 

law relating to title, the court will relegate the parties to the remedy by way of 

comprehensive suit for declaration of title, instead of deciding the issue in a 

suit for mere injunction. 

(d) Where there are necessary pleadings regarding title, and appropriate issue 

relating to title on which parties lead evidence, if the matter involved is simple 

and straight- orward, the court may decide upon the issue regarding title, even 

in a suit for injunction. But such cases, are the exception to the normal rule 

that question of title will not be decided in suits for injunction. But persons 

having clear title and possession suing for injunction, should not be driven to 

the costlier and more cumbersome remedy of a suit for declaration, merely 

because some meddler vexatiously or wrongfully makes a claim or tries to 

encroach upon his property. The court should use its discretion carefully to 
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identify cases where it will enquire into title and cases where it will refer to 

plaintiff to a more comprehensive declaratory suit, depending upon the facts of 

the case. 

   In several other decisions our Hon’ble High court has categorically 

stated that the moment it is established that the plaintiff is in possession and 

enjoyment of the property that his possession is lawful and legal, his 

possession shall be protected by granting  perpetual injunction. 

   Injunction can also be granted restraining the co-owner, the tenant 

or trustee, who is going to cause damage to the property of the plaintiff/owner. 

It is trait law that injunction against co-owner cannot be granted but when the 

said co-owner acting detrimental to the interest of other co-owners over the 

property, injunction can be granted to restrain him from indulging acts of 

waste. Similarly injunction can also be granted in favour of the owner of 

intellectual property restraining any person or a  group of person from using 

such property without getting any license from the creator. 

  In a decision held between Hema Kanta Deka and others vs. 

Hemandranath Deka and others reported in AIR  2019 Gowhati 84. their 

Lordships held that permanent injunction restraining the defendants/co-

owners from alienating joint Hindu property and carrying out construction or 

changing the nature of the suit property cannot be granted without seeking 

relief of partition. Their Lordship further held that the co-owners are entitled to 

transfer of their respective shares U/s.44 of T.P.Act. 

   It is the experience of the judicial officers that at times the parties 

pray for grant injunction over the property, by merely filing photographs, 

posing in the photographs as if they are toiling in the agricultural land or 

standing infront of the building. Sometimes they pray to grant injunction on 

basis of the documents issued by some unknown officials or known officials 

who have no authoriryt to issue such documents. 

   In a recent decision between Jonnalgadda Rajendra Prasad 

/Edukondalur RP and others Vs. Sri Yogananda Lakshmi 

Narasimhaswami Vari Temple rep. by its Single Trustee-cum-hereditary 

Archaka, Parasaram Lakshmi Vara Prasad, Avanigadda- reported as 

2018 (6) ALT 712 ( S.B. ) their lordship “Google Earth Images:— Documents to 

Prove Possession Google earth images are not to be taken as documents to 

prove the possession”. 

    In a decision held between P.C.Jain vs. Sabapati and others 

reported in AIR 2019 (NOC) page 85 (Mad.). their Lordships in a case, 

prosecuted by the GPA on behalf of principal as to the possession of the 

property, held that plaintiff failed to adduce any evidence to prove his 

possession that the GPA had neither produced the GPA nor obtained leave of 
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trial court to enter witness box on behalf of the plaintiff. Their Lordships 

further held that refusal to grant permanent injunction was proper. 

    In another decision held between Bala vs. Raja Kamalanathan 

reported in AIR 2019 (NOC), 193 (Mad.) their Lordships held as follows:- The 

plaintiff sought restraining the defendant from obstructing peaceful possession 

and enjoyment of the suit property. The original owner sold away the suit 

property initially to the plaintiff and thereafter to the defendant. It was further 

held that the subsequent sale effected by the owner in favour of the defendant 

is not valid and the defendant claiming right under such invalid sale deed has 

no right over the suit property. 

   In another decision held between A.P.State Wakf Board, 

Hyderabad vs. M.Mahendra Reddy reported in AIR 2019 Hyderabad page 

70. Their Lordships held that the defendant failed to establish that the Wakf 

Board is in possession that the plaintiffs were in unlawful possession of the 

suit property. Failure of the wakf Board to prove its right over the land would 

enable the plaintiff to get injunction. 

 At times the plaintiff may not have any title to the property but he would 

be in possession and enjoyment of the property on certain documents which 

would show that he is in possession of the property. This kind of situation 

arises to the tenants of the houses or landed properties. It has to be seen 

whether the plaintiff is in lawful possession having been inducted into 

possession by the defendant or not. If the defendant inducts the plaintiff in the 

property for a limited period, he cannot again ask the plaintiff unlawfully, 

illegally and vacate him before the lapse of tenancy period. The defendant 

though has got title has to  approach the court of law to get the plaintiff  

vacated. In cases of this nature the court has to protect  the  possession of the 

plaintiff directing the defendant not to indulging illegal methods and high 

handed activities to dispossess the plaintiff. The court may direct the defendant 

to proceed against the plaintiff to get him vacated by following the due process 

of law. Pertaining to this principle  there are numerous decisions 

   THE SUPREME COURT OF INDIA in decision reported as CIVIL 

APPEAL NO. 1509 OF 2019 (Arising out of SLP(C) No.29417 of 2016) 

BALKRISHNA DATTATRAYA GALANDE Vs BALKRISHNA  AMBHAROSE 

GUPTA AND ANOTHER held as follows: 

   The first Respondent-plaintiff claiming to be a tenant filed a suit in 

the year 2004 for permanent injunction restraining the appellant-landlord from 

disturbing his peaceful possession in the suit premises. As discussed earlier, in 

a suit filed under Section 38 of the Specific Relief Act, possession on the date of 

suit is a must for grant of permanent injunction. When the first respondent- 

laintiff (Tenant) has failed to prove that he was in actual possession of the 
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property on the date of the suit, he is notentitled for the decree for permanent 

injunction As discussed earlier, in a suit filed under Section 38 of the Specific 

Relief Act, possession on the date of suit is a must for grant of permanent 

injunction. When the first respondent-plaintiff has failed to prove that he was 

in actual possession of the property on the date of the suit, he is not entitled 

for the decree for permanent injunction. 

   THE  Hon’ble SUPREME COURT OF INDIA in a decision held 

between Kaur Grewal vs Manjit Kaur in CIVIL APPEAL NO.7764 OF 2014 

on 7 August, 2019 in respect of granting permanent injunction on the 

plea of adverse possession by the plaintiff held as follows: 

   Possession is the root of title and is right like the property. As 

ownership is also of different kinds of viz. sole ownership, contingent 

ownership, corporeal ownership, and legal equitable ownership. Limited 

ownership or limited right to property may be enjoyed by a holder. What can be 

prescribable against is limited to the rights of the holder. Possession confers 

enforceable right under Section 6 of the Specific Relief Act. It has to be looked 

into what kind of possession is enjoyed viz. de facto i.e., actual, ‘de jure 

possession’, constructive possession, concurrent possession over a small 

portion of the property. In case the owner is in symbolic possession, there is no 

dispossession, there can be formal, exclusive or joint possession. The joint 

possessor/coowner possession is not presumed to be adverse. Personal law 

also plays a role to construe nature of possession. 

57. The adverse possession requires all the three classic requirements to co-

exist at the same time, namely, necvi i.e. adequate in continuity, necclam i.e., 

adequate in publicity and necprecario i.e. adverse to a competitor, in denial of 

title and his knowledge. Visible, notorious and peaceful so that if the owner 

does not take care to know notorious facts, knowledge is attributed to him on 

the basis that but for due diligence he would have known it. Adverse 

possession cannot be decreed on a title which is not pleaded. Animus 

possidendi under hostile colour of title is required. Trespasser’s long 

possession is not synonym with adverse possession. Trespasser’s possession is 

construed to be on behalf of the owner, the casual user does not constitute 

adverse possession. The owner can take possession from a trespasser at any 

point in time. Possessor looks after the property, protects it and in case of 

agricultural property by and the large concept is that actual tiller should own 

the land who works by dint of his hard labour and makes the land cultivable. 

The legislature in various States confers rights based on possession. 

58. Adverse possession is heritable and there can be tacking of adverse 

possession by two or more persons as the right is transmissible one. In our 

opinion, it confers a perfected right which cannot be defeated on reentry except 
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as provided in Article 65 itself. Tacking is based on the fulfillment of certain 

conditions, tacking maybe by possession by the purchaser, legatee or assignee, 

etc. so as to constitute continuity of possession, that person must be claiming 

through whom it is sought to be tacked, and would depend on the identity of 

the same property under the same right. Two distinct trespassers cannot tack 

their possession to constitute conferral of right by adverse possession for the 

prescribed period. 

59. We hold that a person in possession cannot be ousted by another person 

except by due procedure of law and once 12 years' period of adverse possession 

is over, even owner's right to eject him is lost and the possessory owner 

acquires right, title and interest possessed by the outgoing person/owner as 

the case may be against whom he has prescribed. In our opinion, consequence 

is that once the right, title or interest is acquired it can be used as a sword by 

the plaintiff as well as a shield by the defendant within ken of Article 65 of the 

Act and any person who has perfected title by way of adverse possession, can 

file a suit for restoration of possession in case of dispossession. In case of 

dispossession by another person by taking law in his hand a possessory suit 

can be maintained under Article 64, even before the ripening of title by way of 

adverse possession. By perfection of title on extinguishment of the owner’s title, 

a person cannot be remediless. In case he has been dispossessed by the owner 

after having lost the right by adverse possession, he can be evicted by the 

plaintiff by taking the plea of adverse possession. Similarly, any other person 

who might have dispossessed the plaintiff having perfected title by way of 

adverse possession can also be evicted until and unless such other person has 

perfected title against such a plaintiff by adverse possession. Similarly, under 

other Articles also in case of infringement of any of his rights, a plaintiff who 

has perfected the title by adverse possession, can sue and maintain a suit. 

60. When we consider the law of adverse possession as has developed visàvis to 

property dedicated to public use, courts have been loath to confer the right by 

adverse possession. There are instances when such properties are encroached 

upon and then a plea of adverse possession is raised. In Such cases, on the 

land reserved for public utility, it is desirable that rights should not accrue. 

The law of adverse possession may cause harsh consequences, hence, we are 

constrained to observe that it would be advisable that concerning such 

properties dedicated to public cause, it is made clear in the statute of limitation 

that no rights can accrue by adverse possession. 

61. Resultantly, we hold that decisions of Gurudwara Sahab v. Gram 

Panchayat Village Sirthala (supra) and decision relying on it in State of 

Uttarakhand v. Mandir Shri Lakshmi Siddh Maharaj (supra) and Dharampal 

(dead) through LRs v. Punjab Wakf Board (supra) cannot be said to be laying 
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down the law correctly, thus they are hereby overruled. We hold that plea of 

acquisition of title by adverse possession can be taken by plaintiff under Article 

65 of the Limitation Act and there is no bar under the Limitation Act, 1963 to 

sue on aforesaid basis in case of infringement of any rights of a plaintiff. 

62. Let the matters be placed for consideration on merits before the appropriate 

Bench. 

  Sec. 41 of Specific Relief Act states as to when injunctions can be 

refused and cannot be granted 

  (a) to restrain any person from prosecuting a judicial proceeding unless 

such restraint is necessary to prevent a multiplicity of proceedings; 

  (b) to restrain any person from instituting or prosecuting any proceeding 

in a court not subordinate to that from which the injunction is sought; 

  (c) to restrain any person from applying to any legislative body; 

  (d) to restrain any person from instituting or prosecuting any proceeding 

in a criminal matter; 

   (e) to prevent the breach of a contract the performance of which would 

not be specifically enforced; 

  (f) to prevent on the ground of nuisance an act of which it is not 

reasonably clear that it will be a nuisance; 

  (g) to prevent a continuing breach in which the plaintiff has acquiesced; 

  (h) when equally efficacious relief can certainly be obtained by any other 

usual mode of proceeding except in case of breach of trust; 

  (i) when the conduct of the plaintiff or his agents has been such as to 

dis-entitle him to the assistance of the court; 

  (j) when the plaintiff has no personal interest in the matter. 

 In a recent amendment made to the Specific Relief Act, Sec.21-A has 

been inserted.  It says that no injunction shall be granted by court in a suit 

under this Act involved in a contract relating to infrastructure project specified 

in the schedule, where granting of such injunction would cause impedement or 

delay in the progress of such project. Similarly to Sec.41 of the Specific Relief 

Act (ha) clause has been added which reads that no injunction shall be granted 

if it would impede or delay the progress or completion of any infrastructure 

project. Judicial officers shall be careful while dealing with injunction petitions 

pertainins to Election, Educational institutions and Temples etc., 

  Sec.42 of the Specific Relief Act states that when an agreement 

contain both affirmative as well as negative and when it is found that the court 

is unable to compel the specific performance of affirmative agreement  the 

court may compel the defendant to  perform  negative agreement but the 

plaintiff shall not be failed to perform the contract so far as it is binding on 

him. 
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Conclusion: 

   Grant of injunction is purely discretionary, but such discretion 

shall be exercised in such a manner that if required the revisional court should 

be capable of correcting them. The discretion shall not be exercised 

capricisously or on fanciful notions. The officers shall visualize the execution of 

the order or decree on the ground. If the order or decree is incapable of 

execution on the ground the very purpose of granting decree would be of no 

use. 
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PRINCIPLES OF MANDATORY INJUNCTION 

Paper Presented by: 

 

Smt. D. Sharmila 
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Gannavaram. 

 
INTRODUCTION: 

 The law of injunction in India has its origin in the Equity Jurisprudence 

of England from which we have inherited the present administration of law. 

England too in its turn borrowed it from the Roman law wherein it was known 

as Interdict. The Roman Interdicts were divided in three parts, prohibitory, 

restitutory and exhibitory. The prohibitory Interdict corresponds to injunction.  

INJUNCTION: 

 An injunction is a judicial process whereby a party is ordered to refrain 

from doing or to do a particular act or thing. The courts in India have to deal 

with the applications for injunctions under the provisions of the Specific Relief 

Act and the Civil Procedure Code.       

 It is basic principle of our law that if there is a right there should be a 

remedy. An injunction is a judicial remedy prohibiting persons from doing a 

specified act called a restrictive injunction or commanding them to undo some 

wrong or injury called a Mandatory Injunction. Generally speaking, an 

injunction can be prohibitory or mandatory, permanent, interim or 

interlocutory.    

 A Prohibitory injunction is an order that restrains the defendant  

from committing a specified act. It is the most common form of injunction.   

 A Mandatory injunction is an order that requires the defendant to act 

positively.   

 A Permanent injunction is permanent relief granted after a final 

adjudication ofthe parties' legal rights. Such final relief can be prohibitive or 

mandatory in nature.   

 An Interim injunction is a pre-trial form of relief. It can be made ex parte 

or on notice.  If it is made ex parte, the order is typically for a brief period of 

time.  If it is made on notice until the conclusion of the trial or some other 

determination of the action.   

 Both Permanent and Interim injunctions may be Prohibitive injunctions 

or Mandatory injunctions.      

MANDATORY INJUNCTION : 

Meaning of MandatoryInjunction: 

 The injunction, which directs or commands the defendant to do a 

particularact,is termed as Mandatory Injunction. According to Solmon, 
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Mandatory injunction is an order requiring the defendant to do some positive 

act for the purpose of putting an end to a wrongful state of things created by 

him or otherwise in fulfillment of his legal obligation.   

 To prevent the breach of an obligations, when it is necessary to compel 

the performance of certain acts, which the court is capable of enforcing, the 

court may in its discretion grant an injunction to prevent the breach 

complained of and also to compel performance of the requisite acts.  This is 

termed as mandatory injunction in Section 39 of the Specific Relief Act. 1963.   

OBJECTIVE: 

 The objectiveof mandatory injunction is to maintain status quo and not 

to establish a new state of things different from the state of thing that existed 

on the date of filing the suit i.e., the purpose of mandatory injunction is to 

restore a wrongful state of things to their former rightful order and to forbid the 

continuation of a wrongful course of action which had begun in the past.   

SCOPE: 

 Mandatory injunctions are contemplated under section 39 of the Specific 

Relief Act. 

Section 39 of Specific Relief Act provides -Mandatory Injunction:  

“Mandatory injunctions - When, to prevent the breach of an obligation, it is 

necessary to compel the performance of certain acts which the court is capable 

of enforcing, the court may in its discretion grant an injunction to prevent the 

breach complained of, and also to compel performance of the requisite acts”.  

ILLUSTRATIONS: 

1) A builds a house with eaves over B's land B may sue for a injunction to 

pull down so much of the eaves as so project.  

A is B's medical advisor he demands money of B which B decline to pay A then 

threatens to make a know the effect of B’s communication to him as patient .B 

may sue for injunction to restrain him from doing so. The court may also 

ordered A's letter to be destroyed.  

BURDEN OF PROOF: 

 In a suit for Mandatory injunction the burden of proof lies on the 

plaintiff if he fails to discharge the burden he will not entitle to the relief of an 

injunction.   He can’t get relief of injunction on ground that the defendant has 

to fail to prove his case. 

Execution of Mandatory Injunction: 

 As per Art. 135 of Limitation Act, the limitation for execution of 

Mandatory injunction is 3 years from the date of decree. 

ESSENTIAL REQUISITES FOR GRANT OF MANDATORY INJUNCTION: 

Mandatory injunction is an injunction that requires the parties to do an 

affirmative act or mandates a specified course of conduct. As per Section 39 of 
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the Specific Relief Act, the following principles are important to granta 

mandatory injunction.     

a. Prevention of breach of obligation: 

 The plaintiff must have title or right over the land or entitlement to the 

declaration of status in question. There must be personal interest in the 

subject matter on the part of plaintiff and an obligation on the part of 

defendant.   

 Under section 2(a) of the Specific Relief Act 1963, 'obligations' includes 

every duty enforceable by law and by the definition itself, the obligation does 

not confine merely to a contractual one. Hence it can be said that a mandatory 

injunction can be granted not only in the cases of specify breach of contract, 

but also for breach of every obligation, which is enforceable by law. The 

obligation must be to perform certain acts. Such breach of obligation must be 

committed by the defendant and alleged by the plaintiff. To prevent the breach 

of an obligation, performance of such acts must be necessary . 

 The expression “prevention of the breach of an obligation” has reference 

to the obligation owed to the plaintiff.  The existence of legal right in favor of 

the plaintiff and co-related legal obligation on the defendant is a condition 

precedent to grant mandatory Injunction.   

b. Necessity to compel the performance of certain acts: 

  The mere existence of legal right in favor of the plaintiff and the corresponding 

legal obligation on the defendant is not sufficient. The plaintiff must show that 

there is immediate need to compel such obligation to restore the wrongful acts 

to their formal rightful order. The failure on the part of the plaintiff to establish 

such necessity, it dis-entitles the plaintiff to seek the relief.   

c. The Court is capable of enforcing such right and obligation: 

 A mandatory injunction can be granted where the court can enforce it.  

Where the injunction is not enforceable, the court would not grant it.  The legal 

right of the plaintiff must be capable to enforce through the court of law. Where 

the enforcement of such right results in violation of the statute or other well 

established legal principles or incapable in the circumstances of the case, the 

plaintiff is not entitled to the relief of mandatory injunction.  

For example: - A mandatory injunction directing a person to undertake the 

repairs and work of improvement involving engineering skill and expenses 

cannot be granted as the court is not capable of enforcing it.    

d. It is a discretionary relief: 

The grant of mandatory injunction is discretionary relief. The Court should act 

according to the justice, equity and good conscience since the relief is an 

equitable relief. In order to promote substantial justice, the courts are required 
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to consider just circumstances. The court has to exercise sound judicial 

discretion in the light of the facts and circumstances of each case.   

 

SPECIAL CONSIDERATIONS WITH REGARD TO GRANTING OF 

MANDATORY INJUNCTION: 

1) A prima facie case is normally required for a Mandatory injunction. The 

plaintiff should have a strong case for trial and it shall be of higher stand.     

2) It is necessary to prevent irreparable or serious injury which normally 

can't be compensated in terms of money.  

3) The balance of convenience is in favour of one seeking such relief. 

 In Paramu Vs. Balam AIR 2002 Ker 97  In a suit for mandatory injunction for 

ejectment of trespasser it was shown in pleading that plaintiff  entered into 

agreement to sell property to the defendant paid only part consideration and 

failed to pay balance thereof, defendant meanwhile also entered into suit 

premises, defendant setup defendant case in written statement that he was 

permitted to occupy the building after mediation , talk  since plaintiff was not 

willing to execute sale deed defendant was not interested in enforcing 

agreement as he had obtained decree  for return of amount paid by him. It was 

held that relief of mandatory injunction prayed for by plaintiff was not totally 

unsustainable, fact that plaintiff had not sought relief to recovery of possession 

is immaterial.  

In C kunhammad Vs. Ch Ahamad Haji AIR 2001 Kerala 101.  In this case the 

defendants without the knowledge of the plaintiff laid the pipe line through the 

plaintiffs property the compensation for the damages caused will not be an 

adequate remedy. So far as the plaintiff is concerned the mandatory is only 

remedy available to the plaintiff. Therefore, the plaintiff is entitled to get a 

decree of mandatory injunction directing the respondent to remove pipe line 

already laid through the plaint schedule property.   

In Sreedhar Misera V.s Jaya Chandra AIR 1959 ALL 598.  On the question of 

the balance of convenience and threatened mischief or injury irreparable or 

otherwise, regard must be had to the nature of the suit and the particular right 

asserted like suits against Govt., public corporation, municipal co-operation, 

statutory body, social clubs and its members. In case of clubs and society 

registered under the society registration Act the general principles   governing 

the right of suit of individual shareholder or a member of the company would 

apply, and ordinarily the court will not interfere with the internal management 

of the society, at the instance of one or only some of the members of the 

society. Subject to well recognized exceptions  

a) Where the impugned act is ultra-virus of the society  

b) The act complained of constitute fraud 
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c) Whether the impugned action is illegal.   

4) The party aggrieved should come to the court at the first opportunity:  

In Prabu Vs. Dood Nath AIR 1978 Allahabad ALL 176 One of the tests to 

determine whether a mandatory injunction should not be granted is whether 

the plaintiff who objected to the constructions being made by way co-owner on 

a joint land, did so at the earliest or waited till the construction had been 

completed.  In first case, injunction would normally be issued, whereas if the 

construction had been allowed to be completed an injunction would normally 

be refused, as the basis for refusing injunction would be that their conduct is 

not objecting at the earliest stage, the joint co-owners had adduced the maker 

of constructions to believe it could make it, and in doing so spent money and 

effort. Another test for determining whether an injunction should be issued 

requiring the removable of the constructions is the whether the defendant has 

expended the considerable money over a construction, the court may take that 

factor into account while deciding into suit. Another fact that must be born in 

mind is that one co – owner has not in law any right to appropriate land to 

himself out of a joint land against the consent of his co–owners high handed 

actions by one co-owner can't be encouraged by the courts of law.  Unless some 

special equity is shown in favour of the defendant in a suit for demolish of 

construction while are in the process of being made by him without consent of 

the co- owner of a decree for demolish should be refused especially when the 

co-owner have to the court at the earliest.   

5) Delay disqualifies only when it has to be specifically proved. 

In Vasdeva prabha V s Madava deva prabha AIR 1993Ker 68 The trial court 

granted a decree directing the defendant to dismantle and remove closed 

portions of two gates of the compound wall and restored the schedule pathway 

to its original position on behalf of defendants, it is contended that no decree 

for mandatory can be granted in view of delay moving court. According to them 

the gate on the compound wall has been closed about 5 to 8 years back.The 

case of plaintiff is that in the first of December 1981 the defendant had 

removed two gates on the boundary wall and also closed the pathway. 

Therefore there was no evidence for delay in moving court seeking mandatory 

injunction apart from that if any co-owner creates any obstruction for the 

convenient enjoyment of pathway by other sharers such acts shall be invalid 

automatically.  That means the action of the defendant by way of removing two 

gates on the compound wall and closing pathway and always be invalid and 

therefore, the date of obstruction will not assume much importance, the decree 

can't therefore be denied to plaintiff.  

6) In case a defendant ignore pending proceedings and press on with the 

activities like building operations he take the risk of having the building pulled 
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down. In Ardesir jivanjimistri VsAmai kuvarji AIR 1929 BOM94 Defendant have 

erected a substantial building on a portion of public highway and evidence 

does not show that they constructed building or substantial portion of there 

before notice was given by the plaintiff. It was held that a mandatory injunction 

could be issued to remove encroachments and obstructions on the passage and 

to set the passage free. 

7) In the matter of granting relief of mandatory injunction, the grant of relief 

is to be judged not on the footing alone that the action of the party sued 

against is lawful but on other considerations namely whether the plaintiff could 

be adequately compensated or whether the grant of injunction was necessary 

to do justice or not.    

8) To get a mandatory injunction, whether permanent or temporary plaintiff 

should be specific that there was breach of obligation and certain acts are 

necessary to restore the status-quo. There can be no mandatory injunction 

against trespasser compelling to come on the land on which he had trespassed 

and to remove an encroachment made by him thereon, but the trespasser may 

be allowed to remove the materials of the building which he has built over the 

land of another. Mandatory injunction could be granted only if a party is feared 

to suffer grave injustice but if party is itself not bonafide and is found to be 

engage in malafide practice, it cannot be granted a mandatory injunction.  

9) It was held in the case of A.V.N. Prasad Vs. Sita Bai Raj Purohit reported 

in 2007(1)KarLJ216 that in cases of mandatory injunction, promptness is 

essential if a mandatory injunction is a desired remedy. When the plaintiff does 

not file a suit for mandatory injunction at the earliest opportunity but has 

waited till the building is completed and then ask the court to have it removed 

the relief cannot be granted. If a person having a light to object has acquiesced 

in the construction of the structure that is encroached upon the plaintiff is not 

entitled to discretionary remedy of mandatory injunction.   

WHEN MANDATORY INJUNCTION CANNOT BE GRANTED: 

1) Where compensation in money is an adequate relief to the plaintiff 

2) Where the balance of convenience is in favour of the defendant. 

3) Where the plaintiff is guilty of allowing the obstructions to be completed 

before coming to the court by way of waiver or abandonment  

4) Where the plaintiff is intending to create new state of things. Mandatory 

Injunction cannot be granted to create new state of things. 

5) In Nandan Pictures Ltd Vs Artpictures Ltd AIR 1956 Cal 428 It is 

observed,  It is only in very rare cases that a mandatory injunction is granted 

on an interlocutory application and instances where such an injunction is 

granted by means of an 'ad interim' order pending the decision of the 

application itself are almost unknown. It would appear that if a mandatory 
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injunction is granted at all on an interlocutory application, it is granted only to 

restore the status quo and not granted to establish a new state of the things 

different from the state which existed at the date when the suit was instituted.”   

6) Where the agreement is not specifically enforceable relief, mandatory 

injunction cannot be granted.     

7) The court would not grant mandatory injunction if the public good 

secured by its exercise is comparatively much smaller than the loss suffered by 

the individual.      

8) Delay is one of the main factor for refusal of an injunction. Ordinarily if 

there is great delay in bringing out the suit, even though a good case has been 

made out otherwise for grant of mandatory injunction, delay has to be taken 

into consideration and the plaintiff is not entitled for mandatory injunction.      

For the day to become a disqualification, the circumstances must amount to 

waiver or abandonment of the rights sought to be enforced or acquiescence in 

the act complained of or latches on the part of the claimant after it was done.  

However, if defendant despite protests from plaintiff proceeds with his unlawful 

activities and behaves in an unfair and highhanded manner the plaintiff is 

entitled for a mandatory injunction.       

9) Generally no injunction would be granted against private individual for 

committing mere nuisance in the eye of law unless it was created and persisted 

on in defiance of local authority and that local authority did not possess 

sufficient powers to take action.     

10) Where the applicant is guilty of acquiescence:  Where the plaintiff has 

been guilty of laches amounting to an acquiescence in the act complained of or 

where the plaintiff has knowingly permitted the defendant to make the 

construction and incur heavy expenditure without protest or objection, the 

Court may not, in the exercise of its discretion, grant a mandatory injunction.     

11) In RS Muphuswami Goundar Vs. A. Annamalai AIR 1981 Madras 220.  

it was held that the plaintiff A. Annamalai filed the suit for a declaration of title 

to the suit property and recovery of vacant possession of same and also for a 

mandatory injunction directing the demolish of the super structure of put upon 

the property by the 1st defendant and for damages of Rs.200/- for use on 

acquisition of property by the 1st defendant at Rs.100 for mensum from the 

middle of January, 1972. In the case the respondent plaintiff had not done 

anything when the appellant defendant was putting up a portion of main 

building on portion of the trespassed  property and sinking a major portion of 

well and doing other acts on the trespassed property and it was found that the 

appellant defendant would not have done those things in hurry and they must 

have taken for several months for appellant to complete things which he had 

done on the property, the plaintiff respondent had not disclosed those things in 
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the plaint and had not prayed for a mandatory injunction for removable of 

structure put up by the defendant on the trespassed portion of the property. 

Their lordship held the court would justified, acquiescence on the part of the 

respondent and consider that it was not case for directing delivery of the 

possession of the trespassed portion but it was case where the respondent 

plaintiff had to be compensated in money for the value of trespassed portion.    

12) Mandatory Injunction can’t be grated to curb fundamental rights: 

In Surath Municipal Corporationvs. Ramesh Chandra AIR 1956 Gujarat 50   

It must realized that constitution guaranties right to life to every citizen of the 

country. Hutment dwellers have fundamental right to life, the word “life” be 

construed as “right to existing” – exist in the condition worse than that of 

domestic animals. When the claim such right it may that the statue law 

enacted by the legislature may be contravened in some respects. But for them 

there is conflict whether to exist and contravene the some provision statute law 

or to abide by the same and flee to the Jungle and ultimately die. In such case 

of conflict if the courts refused to grant relief prayed for and declined to evict 

such persons from their hutment. The court would be merely following the 

dictates of the constitution. In case of conflict between the contravention of 

statuary law and enforcement of fundamental right to exist the provision of 

statute law must yield and the court or duty bound to see that the statute law 

is not enforced so as to encroach upon the fundamental rights of the citizens.        

13) The mandatory injunction cannot be granted to restart business:  

In Rama Chandra Vs. Ram Rakhamal - There is another important fact which 

also goes in favor of the appellant. It has been stated the plaintiff filed the 

application on March 17, 1917 along with plaint for issue temporary injunction 

and in that application it was clearly stated the two stalls in question were not 

working and were closed on the date of the suit, in such circumstance when 

the business of plaintiff had already been closed on the date of the suit there 

could be no question can granted injunction Ord. 39 R. 1 and 2 CPC so as 

permit the plaintiff to restart that business.  

14) Mandatory injunction cannot be granted to keep the industry running:   

In State of Bank of India Vs. J.S Rama Murthy, AIR 1980 Mad. 197  

The purpose of granting injunction should be prevent the breach of an 

obligation existing in favour of the plaintiff, there is no obligation cast on the 

defendant to lend the plaintiff as much money as he wants or to keep his 

industry in a running condition, nursing it to run, notwithstanding any act of 

mismanagement misfeasance. Or malfeasance that might be committed it is 

open to the defendant and the agent of the defendant bank to refuse to lend 

any further sums to the plaintiff if they are not satisfied his skills, character, 

and antecedents or any of them.      
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15) Compensation not claim – it cannot be awarded.  

Sec.40 of Specific relief act makes it clear that it is for plaintiff to claim 

damages in lieu of injunction if she does not claim the question of awarding 

damages does not normally arise.   

In Kalyan Das Gokul Das Vs. Hiralal Karsam Das. AIR 1957 SAU  

The relief of mandatory injunction is discretionary and where the court in its  

discretion decline to grant injunction, the court has jurisdiction to ward the 

damages though no damages may have been asked for by the plaintiff it is a 

court that compensate the plaintiff for the relief for which in its discretion it 

does not award, on the question of plaintiff having to claim compensation really 

does not arise, the plaintiff cannot be compelled to ask for compensation in the 

alternative and his entitled to insist on his claim for mandatory injunction or 

permanent.   

16) Mandatory injunction – A wrong cannot be allowed to continue:  

In S.K. Benarji Vs. Shayamabar AIR 1976 CAL 351.   

In the case plaintiff filed a suit for injunction both permanent and mandatory  

Injunction. Here plaintiff was receiver of suit property and defendant is thika 

tenant with respect of suit property at monthly rent of 2.06 np and paymentof 

municipal taxes paid separately to plaintiff. The defendant without Consent or 

knowledge of land lord made certain pucca and permanent constructions in 

suit lands contrary to provision of Calcutta thika tenancy Act 1949. Plaintiff 

prays to remove unlawful construction and pray for permanent injunction 

restraining the defendants from making further pucca constructions on the 

suit land.  Later, the defendant gave undertaking to demolish the same, when 

there might be an occasion for her eviction in future. Held the wrong done to 

the defendant must be removed by demolition of illegal structure. There can be 

no question of allowing to the wrong to continue on any undertaking.   

INTERIM MANDATORY INJUNCTION: 

 It is settled law that before granting mandatory injunction at the 

Interlocutory stage the Court had to feel a high degree of assurance that the 

petitioner shall win his case that is why Interim mandatory injunction has to 

be granted with due care and caution and in very rare cases (Purshottam 

Vishandas Raheja Vs. Shrichand Vishandas Raheja, 2011 (3) Supreme 698).  

 The relief of interlocutory mandatory injunctions are thus granted 

generally to preserve or restore the status quo of the last non-contested status 

which preceded the pending controversy until the final hearing when full relief 

may be granted or to compel the undoing of those acts that have been illegally 

done or the restoration of that which was wrongfully taken from the party 

complaining. But since the granting of such an injunction to a party who fails 

or would fail to establish his right at the trial may cause great injustice or 
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irreparable harm to the party against whom it was granted or alternatively not 

granting of it to a party who succeeds or would succeed may equally cause 

great injustice or irreparable harm. 

 

 

PRINCIPLES FOR THE GRANT OF MANDATORY INJUNCTION AT THE 

INTERLOCUTORY STAGE: 

1) The plaintiff should have a strong case for trial of the suit. Plaintiff has to 

establish "a strong prima facie case" at the first stage of the test instead of "a 

serious issue to be tried" for granting interlocutory Mandatory Injunction, 

besides necessity and of extreme hardship. The "strong prima facie case" 

requirement has been interpreted to mean that the plaintiff must not only 

satisfy the court that there is a serious issue to be tried, but also that it is 

clearly right and almost certain to be successful at trial.   

In the case of Dorab Cawasji Warden Vs Coomi Sorab Warden reported in AIR 

1990 SC 867, Hon'ble Apex Court laid down the guide lines for Interim 

Mandatory Injunctions that: 

 (a) The Plaintiff has a strong case trial. That is, it shall be of higher standard 

than a prima facie case that is normally required for a prohibitory injunction 

(b) The grant of interlocutory relief is necessary to prevent irreparable or 

serious injury which normally cannot be compensated in terms of money,  

(c) The balance of convenience is in favour of the one seeking such relief.

 Though the above guidelines are neither exhaustive nor complete or 

absolute rules, and there may be exceptional circumstances needing action, 

applying them as a pre requisite for the grant or refusal of such injunctions 

would be a sound exercise of a judicial discretion."   

2)  The Hon'ble Apex Court followed the above referred judgment in Metro 

Marins and another Vs Bonus Watch Co.(P) Ltd and another and held an 

interim mandatory injunction can be granted only in exceptional cases coming 

within the exception laid down in the decision.      

3)  The Hon'ble Apex Court held in the recent judgment in the case of Hammad 

Ahmed v. Abdul Majeed & ors. that an ad-interim mandatory injunction, is to 

be granted not at the asking but on strong circumstance so that to protect the 

rights and interest of the parties so as not to frustrate their rights regarding 

mandatory injunction. 

4) When the defendant having notice of the plaintiff's suit for permanent 

injunction makes new constructions or alters the factual basis upon which the 

plaintiff is claiming relief, interlocutory mandatory injunction   can be granted.    

5) The party aggrieved should come to the court at the earliest time of first 

opportunity. 
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6) Delay disqualifies only when it amounts to waiver or abandonment. 

7) The defendant takes the rise in continuing of his activities by ignoring the 

Pending proceedings. 

8) An interim mandatory injunction is not a remedy that is easily granted. It is 

an order that is passed in circumstances which are clear and prima facie 

material justify the finding that the status quo has been altered by one of the 

parties to the litigation and interest of justice demanded that the status quo 

ante be restored by way of interim mandatory injunction (Kishor Kumar 

Khaitan V Praveen Kumar Singh, AIR 2006 SC 1474). 

9) The relief of interlocutory mandatory injunction can also be granted under 

Order 39 rules 1 and 2 C.P.C. in order to preserve or restore the 'Status Quo' of 

the last non-contested status, pending disposal of the suit.  The relief of 

interlocutory mandatory injunction can be granted to preserve or to restore the 

status quo of the last non-contested status which preceded the pending 

controversy until the final hearing when full relief may be granted, or to compel 

the undoing of those acts that have been illegally done or for the restoration of 

that which was wrongfully taken from the party complaining the breach.  

In Kishore Kumar Khaitan and another Vs. Praveen Kumar Singh [4 (2006) 3 

SCC 312], this Court once again reiterated the principles with respect to the 

interim mandatory injunction in paragraph 6 in the following words: “An 

interim mandatory injunction is not a remedy that is easily granted. It is an 

order that is passed only in circumstances which are clear and the prima facie 

materials clearly justify a finding that the status quo has been altered by one of 

the parties to the litigation and the interests of justice demanded that the 

status quo ante be restored by way of an interim mandatory injunction”( 

Purshottam Vishandas Raheja Vs. Shrichand Vishandas Raheja,2011 (3) 

Supreme 698).  

EXPARTE MANDATORY  INJUNCTION: 

1) The law permits granting exparte mandatory injunction under Rule 3 of 

Order 39 C.P.C and the court is required to record and mention specific 

circumstances due to which it was necessary to grant mandatory interim 

injunction and give a definite finding that the prima facie cause of a higher 

standard and the plaintiff had a strong case for trial, balance of convenience 

and irreparable loss. In absence of any reason, the order cannot be sustained 

as it is in teeth of specific provision of law.   

2) Maa Sarala Distributor vrs. Hindustan C. Beverages Pvt. Ltd., CLT (2008) 

Supplement 832 held that interim mandatory injunction should be granted in 

rarest of the rare cases as it amounts to granting the final relief. It can be 

passed only to restore status quo and not to establish a new state of things, 
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differing from the state which existed at the date, when the suit was 

instituted."   

3) In Deoraj Vs State of Maharastra and others case the Hon'ble Court held  

that the granting of exparte interim injunction is permissible where there is 

exceptional strong prima facie case, balance of convenience and irreparable 

loss, and if such relief is refused then when the main matter comes up for 

hearing nothing would be remain to be allowed as relief to the plaintiff. The 

grant or non-grant of an interlocutory mandatory injunction ultimately rests in 

the sound judicial discretion of the court to be exercised in the light of facts 

and circumstances of each case.   

4) The plaintiff seeking relief of mandatory injunction has a duty to object 

the wrong and take legal proceedings immediately.  The demand for 

discontinuance of the activity objected and non-compliance there with gives 

cause of action to approach the court to seek mandatory injunction.  Where an 

act creates an obligation and enforces the performance in a specified manner 

the general rule is the performance of such obligation cannot be enforced in 

any other manner and thus, no general right of civil action for injunction arises 

out of such a breach.     

TEMPORARY MANDATORY INJUNCTION: 

1) Before issuing temporary mandatory injunction the Court must be 

satisfied that the effect of injunction would be to preserve status-quo and to 

prevent irreparable injury.  

2) In Baldev (Vs.) Savithri Bai (AIR 1982 Del 49 (NOC), it was held that, a 

temporary mandatory injunction can be issued only in the case of 

extremehardship and compelling circumstances and mostly in those cases, 

when, 'status quo' existing on the date of the institution of the suit is to be 

restored. 

3) Where the facts are clearly established and the injury is real and the 

plaintiff acted promptly on his knowledge of the defendant's action, a 

temporary mandatory injunction may be granted although the act complained 

was completed fully before the filing of the suit.   

4) In the case of Dorab Cawasji Warden Vs Coomi Sorab Warden reported 

inAIR 1990 SC 867, Hon'ble Apex Court held that grant or refusal of such 

injunction raised in the sound judicial discretion of the Court to be exercised in 

the light of facts and circumstances of each case. While seeking temporary 

mandatory injunction, the party should not only make out prima facie case, 

balance of convenience and irreparable loss, but also to prove that the case 

falls in exceptional category where the court should intervene in granting of 

relief which may in fact cover entire relief, that should have been granted in the 

Suit.Higher degree of satisfaction of the Court is required. If the effect of 
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injunction is to alter status quo, then temporary mandatory injunction cannot 

be granted. 

If the effect of injunction is to alter status quo, then temporary mandatory 

injunction cannot be granted.  

CONCLUSION: 

The plaintiff seeking relief of mandatory injunction has a duty to object the 

wrong and take legal proceedings immediately.  The demand for discontinuance 

of the activity objected and non-compliance there which gives a cause of action 

to approach the court to seek mandatory injunction. Where an act creates an 

obligation and enforces the performance in a specified manner the general rule 

is the performance of such obligation cannot be enforced in any other manner 

and thus, no general right of civil action for injunction arises out of such 

breach. The grant of a mandatory injunction is no doubt a discretionary relief  

but the discretion is one that should be exercised judicially and according to 

well settled principles.  

 

  
 


	Suit for declaration with the consequential relief of Permanent Injunction
	Section 34 of the Specific Relief Act – Discretion of Court as to declaration of status or right
	Section 38. Perpetual Injunctions when granted

	When a suit for Injunction and Declaration would lie?
	INTRODUCTION:
	INJUNCTION:
	MANDATORY INJUNCTION :
	ESSENTIAL REQUISITES FOR GRANT OF MANDATORY INJUNCTION:
	SPECIAL CONSIDERATIONS WITH REGARD TO GRANTING OF MANDATORY INJUNCTION:
	WHEN MANDATORY INJUNCTION CANNOT BE GRANTED:
	INTERIM MANDATORY INJUNCTION:
	PRINCIPLES FOR THE GRANT OF MANDATORY INJUNCTION AT THE INTERLOCUTORY STAGE:
	EXPARTE MANDATORY  INJUNCTION:
	TEMPORARY MANDATORY INJUNCTION:

	 



