
IV – WORKSHOP – 2019 

 

KRISHNA DISTRICT 

 

IDENTIFIED OFFICERS 
 

S.No Name of the Officer Topic 
Page 

Number 

1. 

Sri D. Yedukondalu,  

VIII Addl. District Judge, 
Vijayawada. 

Extent of interference of 

third parties including 

defacto-complainant in 

criminal trial 

1-9 

2. 

Smt. P.Sri Satya Devi 
III Additional Chief Metropolitan 
Magistrate, 
Vijayawada. 

Applications for discharge 
in cases instituted basing 
on police reports and 
otherwise 

10-19 

3. 

Sri C.K.V.Satyakanth Kumar, 
I Addl. Junior Civil Judge, 
Nuzvid.  

Powers and restrictions 
under sections 309 and 
311, Cr.P.C. 

20-33 

4. 

Sri Jesu Ratna Kumar Nelaturi 
Prl. Junior Civil Judge 
Nandigama 

Case and counter cases 
amalgamation or clubbing 
of criminal cases 

34-43 

 



1 
 

EXTENT OF INTERFERENCE OF THIRD PARTIES INCLUDING 

DEFACTO-COMPLAINANT IN CRIMINAL TRIAL 

 

Paper presented by  

 

Sri D. Yedukondalu,  
VIII Addl. District Judge, 
Vijayawada. 

 

 Author: Edna Buchanan, an American journalist and writer best 

known for her crime mystery novels comments on criminal justice 

system as,  

“In the criminal justice system you see the worst people on their best 

behavior, unlike the civil system, where the best people behave at their 

worst.”  

As we are simply living in electronic world where the 

communication takes no time, the expectations of people are raised to 

high. More often, the people expect and demand speedy and instant 

justice. But, we are aware about the intricacies in conducting the trial of 

a criminal case, more particularly, sensational cases and the cases in 

which higher officials are involved. In an elevated society where the 

victim/defacto complainant is more vigilant of his/her rights, he/she 

often tries to interfere into the investigation, or inquiry, or trial with 

his/her little or no knowledge in Law. Often, the victim/defacto expects 

that the investigation, or inquiry, or trial of a case shall be to his/her 

whims and fancies, and expects that the case shall be ended in his/her 

favour. He/she feels that the criminal trial is meant to seek justice for 

the victim by convicting the accused, there should be only one verdict, 

that is, the guilt of the accused.  

2. Author: Katherine Boo, who is an American investigative journalist 

who has documented the lives of people in poverty, in her famous novel 

‘Behind the Beautiful Forevers’ makes a wild comment on Indian 

Criminal Justice System as, “the Indian criminal justice system was a 

market like garbage, Abdul now understood. Innocence and guilt could 

be bought and sold like a kilo of polyurethane bags”. She writes her novel 

on Annawadi which is a slum created on land belonging to the Mumbai 

Airport. The writer gets knowledge about the people living on slum 

during the period of three years, and she writes about the daily stresses 

and problems that inhabitants must contend with, such as poverty, 
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hunger, disease, dirt, ethnic strife, violence, the constant fear that the 

airport authority will bulldoze their homes since they are technically 

there illegally, corruption, fatigue, weather, and the interpersonal 

conflicts that are augmented by being forced to live in close quarters with 

many others. She focuses on people such as Sunil, a stunted orphan 

who is a garbage picker; Abdul, a second generation garbage picker; 

Fatima, an emotionally troubled woman with one leg who dreams of a 

different life; Manju, who is trying to become the first female resident of 

Annawadi to graduate from college, and her mother, Asha, who is trying 

to attain the role of "slumlord", giving her access to power, money, and 

respect, but at the price of becoming part of the corruption around her. 

While speaking through the character Abdul, she makes the comment on 

the Indian Criminal Judicial System. 

3. The salient features of criminal trial is speedy and fair trial, and 

justice to parties. There may be verities of reasons for the delay in 

criminal justice system and ultimately ending with the caption of 

“acquittal”. The interference of third parties including the vicitim/defacto 

complainant is also one of the reasons.  The Law lays down its 

boundaries to each party and agency in criminal case at all the stages. 

Author: R.V. Kelkar in his comments on ‘Criminal Procedure’ makes it 

clear that the five agencies in the administration of criminal justice 

system shall never interfere into the powers of others, they are, 

Investigating Agency, Court, Public Prosecutor, Defence Counsel and 

Correctional Services. But, the interference in the criminal justice system 

is increased on par with the expectations of the people with certain 

oblique motive. If a third party interferes into the system at any stage, it 

will be difficult to get the result as expected under the Law. So, in order 

to ensue the speedy and fair trial, and also justice to the parties to the 

criminal case, the unnecessary interference of the third parties shall be 

cut down with a cool smile on the face of the Judge. 

4. The trial starts from opening of the prosecution case as contemplated 

under Chapter XVIII of the Criminal Procedure Code, 1973 (in short 

Cr.P.C) more particularly at the stage of framing charges in case of 

Sessions Trials, in case of trial of warrant cases under Chapter XIX of 

Cr.P.C, and in case of summons case under Chapter XX of Cr.P.C at the 

stage of examination. It can be understood from the decision of Hon’ble 

Supreme Court of India in Common Cause, a Registered Society vs 
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Union Of India (Uoi) And Ors.1, that the trial begins from the 

examination of accused and/or framing of charges. This is made very 

clear by the Constitutional Bench of the Hon’ble Supreme Court of India 

in Hardeep Singh vs State Of Punjab & Ors.2, at Para No.76 it was held 

as hereunder: 

“The actual trial of the offence by bringing the accused before the 

court has still not begun. What is available is the material that has been 

submitted before the court along with the charge-sheet. In such 

situation, the court only has the preparatory material that has been 

placed before the court for its consideration in order to proceed with the 

trial by framing of charges.” 

 So, the trial of a criminal case starts after examination of accused 

and framing of the charges leveled against him. Once the trail is started, 

it shall be conducted by the Public Prosecutor who is an independent, 

and not connected with the investigating agency or the defacto-

complainant. Sec.24 of Cr.P.C speaks about the appointment of the 

Public Prosecutor to conduct the criminal trial.  

5. As it could be seen from the Criminal Justice System and the 

settled legal proposition of Law, the role of the Public Prosecutor is to 

represent the interest of the State and conduct the prosecution on behalf 

of the State. The Public Prosecutor should act impartially and present 

the full facts, witnesses and evidence before the court to enable the court 

to decide the case. The Criminal Cases are always termed as ‘State vs the 

accused’ as they are considered an offence against the people of the 

State. A Full Bench of Hon’ble Supreme Court of India in Shiv Kumar vs 

Hukam Chand And Anr3, explained the role of the Public Prosecutor at 

Para No…...as hereunder: 

“A Public Prosecutor is not expected to show a thirst to reach the case in 

the conviction of the accused somehow or the other irrespective of the 

true facts involved in the case. The expected attitude of the Public 

Prosecutor while conducting prosecution must be couched in fairness 

not only to the court and to the investigating agencies but to the accused 

as well. If an accused is entitled to any legitimate benefit during trial the 

                                                           
1  1996 (2) ALT 27 SC  

2  (2014) 3 SCC 92. 

3  (1999) 7 SCC 467  
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Public Prosecutor should not scuttle/conceal it. On the contrary, it is the 

duty of the Public Prosecutor to winch it to the fore and make it available 

to the accused. Even if the defence counsel overlooked it, Public 

Prosecutor has the added responsibility to bring it to the notice of the 

court if it comes to his knowledge. A private counsel, if allowed free hand 

to conduct prosecution would focus on bringing the case to conviction 

even if it is not a fit case to be so convicted. That is the reason why 

Parliament applied a bridle on him and subjected his role strictly to the 

instructions given by the Public Prosecutor.”  

But, for varieties of reasons, the defacto-complainant starts suspecting 

either the credibility, or the legal stamina of the Public Prosecutor. 

Moreover, he always endeavours the conviction of the accused. The 

moment the defacto-complainant suspects the Public Prosecutor or feels 

that he can engage a better legal luminary to conduct prosecution, he 

starts his first interference in the criminal trial by moving a petition 

under Sec.301 of Cr.P.C.  

6. The Criminal Court shall keep in mind that the provisions of Sec.301 

of Cr.P.C shall be followed strictly.  Sec.301 (1) Cr.P.C says that the 

Public Prosecutor or Assistant Public Prosecutor in charge of a case may 

appear and plead without any written authority before any Court in 

which that case is under inquiry, trial or appeal.  But, Sec.301 (2) gives 

power to the Court to permit a pleader to conduct the prosecution, but in 

such a case, the prosecution shall be conducted by the Public Prosecutor 

and the pleader so permitted shall act under the directions of the Public 

Prosecutor or Assistant Public Prosecutor, and may, with the permission 

of the Court, submit written arguments after the evidence is closed in the 

case. But, often, the pleader endeavours to play an progressive role even 

by bypassing the Public Prosecutor, or the Assistant Public Prosecutor as 

the case may be. If the pleader is allowed with free hand to conduct 

prosecution, he would focus on bringing the case to conviction even if it 

is not a fit case to be so convicted, as observed by the Hon’ble Apex 

Court of India in Shiv Kumar’s Case referred supra. But, in Delhi 

Domestic Working Women's Forum vs Union Of India And Others4,  

the Hon’ble Apex Court of India issued certain guidelines to be followed 

in case victim in rape cases and at Para No.15 (5), it was held as:  

                                                           
4  1995 SCC (1) 14, JT 1994 (7) 183 
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“The advocate shall be appointed by the court, upon application by the 

police at the earliest convenient moment, but in order to ensure that 

victims were questioned without undue delay, advocates would be 

authorised to act at the police station before leave of the court was 

sought or obtained.”  

The role of the Advocate is to assit the victim, but not to act beyond the 

provisions of Sec.301 (2) of Cr.P.C. In a recent decision when the 

Advocate for the victim fights for cross-examination of the witnesses after 

the Public Prosecutor and tried to raise the objections which ought to be 

raised by the Public Prosecutor, the Hon’ble Apex Court of India in 

Rekha Murarka vs The State Of West Bengal5, at Para No.12.1, it was 

held as hereunder: 

“In our considered opinion, a mandate that allows the victim’s counsel to 

make oral arguments and cross-examine witnesses goes beyond a mere 

assistive role, and constitutes a parallel prosecution proceeding by itself. 

Given the primacy accorded to the Public Prosecutor in conducting a 

trial, as evident from Section 225 and Section 301(2), permitting such a 

free hand would go against the scheme envisaged under the Cr.P.C.”  

So, the role the victim and his/her pleader engaged under Sec.301 

Cr.P.C restricted to the power conferred under the section, but not 

beyond it. If he is permitted to conduct the prosecution beyond the 

provisions of Sec.301(2) Cr.P.C., it results into miscarriage of justice. So, 

the interference of the defacto-complainant shall be so curtailed to ensue 

justice to the parties.  

7. The another important area where the defacto-complainant tries to 

interfere is either before or after starting the recording of the evidence 

with a petition under Sec.319 of Cr.P.C alleging that the Investigating 

Agency omitted the prime or some of the accused. A question arose 

before the Hon’ble Apex Court of India as to maintainability of the 

petition under Sec.319 Cr.P.C before recording the evidence, and a 

Constitutional Bench of the Hon’ble Supreme Court of India in Dharam 

Pal & Ors vs State Of Haryana & Anr6, at Para No.28, it was held as 

hereunder:  

                                                           
5  https://indiankanoon.org/doc/65107762/ = MANU/SC/1600/2019 

6  AIR 2013 SC 3018 
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“In that view of the matter, we have no hesitation in agreeing with the 

views expressed in Kishun Singh’s case (supra) that the Session Courts 

has jurisdiction on committal of a case to it, to take cognizance of the 

offences of the persons not named as offenders but whose complicity in 

the case would be evident from the materials available on record. Hence, 

even without recording evidence, upon committal under Section 209, the 

Session Judge may summon those persons shown in column 2 of the 

police report to stand trial along with those already named therein.”   

So, the defacto-complainant may try to impress upon the Court stating 

the trial Court may proceed upon the accused whose names were omitted 

in the Police Report and against whom there is material to prosecute. The 

Constitutional Bench of Hon’ble Apex Court of India in Hardeep Singh’s 

Case referred supra at Para No.98, it was held as hereunder: 

“Power under Section 319 Cr.P.C. is a discretionary and an extra- 

ordinary power. It is to be exercised sparingly and only in those cases 

where the circumstances of the case so warrant. It is not to be exercised 

because the Magistrate or the Sessions Judge is of the opinion that some 

other person may also be guilty of committing that offence. Only where 

strong and cogent evidence occurs against a person from the evidence led 

before the court that such power should be exercised and not in a casual 

and cavalier manner.” 

The defacto-complainant or the pleader assisting him may be anxious to 

proceed against the persons who are omitted by the Investigating Agency. 

But, it shall be for the Court to exercise its power so cautiously and 

when there is strong and cogent evidence even at the cost of 

disappointment of the defacto-complainant. As I earlier mentioned, it is 

the duty of the State to prosecute the accused as the offence is regarded 

against the State. But, the defacto-complainant or a third party is 

victimized in the commission of offence and then, he/she is more 

particular towards the conviction of the accused including the suspects 

of the crime. So, the Court has to maintain the balance and move under 

Sec.319 Cr.P.C, otherwise, it results into injustice. We have to remember 

the golden lines of Hon’ble Apex Court of India in State Of Uttar 

Pradesh vs Ram Veer Singh And Ors7, it was held as hereunder: 

                                                           
7  AIR 2007 SCW 5553 
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“The paramount consideration of the Court is to ensure that miscarriage 

of justice is prevented. A miscarriage of justice which may arise from 

acquittal of the guilty is no less than from the conviction of an innocent.” 

So, the Courts are able to thwart the unnecessary interference of either 

the third party, or the victim, or the defacto-complainant either directly 

or through the pleader. 

 

8. Apart from the said two areas of the interference into the criminal trial 

directly, the third parties such as media, meddlers, and sometimes court 

constables may indirectly interfere with the criminal trial. The Full Bench 

of Hon’ble Apex Court of India while dealing with the media rights in 

Court proceedings in Sahara India Real Estate Corp. Ltd. & Ors. Vs 

Securities & Exchange Board of India & Anr.8, it was held as 

hereunder:  

“The media has a right to know what is happening in courts and to 

disseminate the information to the public which enhances the public 

confidence in the transparency of court proceedings. As stated above, 

sometimes, fair and accurate reporting of the trial (say a murder trial) 

would nonetheless give rise to substantial risk of prejudice not in the 

pending trial but in the later or connected trials. In such cases, there is 

no other practical means short of postponement orders that is capable of 

avoiding such risk of prejudice to the later or connected trials. Thus, 

postponement order not only safeguards fairness of the later or 

connected trials, it prevents possible contempt by the Media.”  

But, when the interference of media is more, or it is conducting a parallel 

trial, it is the duty of the Court to shut it down or to limit the 

interference.  The Court may order the trial in closed session or 

prohibiting the publication of evidence in particular class of cases. A 

Larger Bench (Nine Judges) of Hon’ble Supreme Court of India in Naresh 

Shridhar Mirajkar And Ors vs State Of Maharashtra And Anr9, it was 

held as hereunder:  

“Trial in closed session is generally ,ordered to prevent publicity which is 

likely to deter parties or their witnesses from giving evidence, on account 

of the nature of the evidence such as intimate details of sexual 

                                                           
8  (2012) 10 SCC 603 

9  AIR 1967 SC 1 , 1966 SCR (3) 744 
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behaviour, matters relating to minors and lunatics, matters publication 

of which may harm the interests of the State or the public at large, for 

instance, disclosure of official secrets, or matters which lead to 

publication of secret processes, publication of which would destroy the 

very basis of the claim for relief etc. In these cases the Court may hold a 

trial in closed session and wholly exclude the public throughout the trial 

or a part thereof. Circumstances may also justify imposition of a partial 

ban on publicity in the interests of justice and the Court may instead of 

holding a trial in camera and thereby excluding all members of the public 

who are not directly concerned with the trial, restrain publication of the 

evidence'. Such an order may, having regard to the nature of the dispute 

and evidence given, be within the jurisdiction of the Court. Whether in a 

particular case, an order holding a trial after excluding the public or 

preventing publication of evidence should be made will depend upon the 

discretion of the Court, which must of necessity be exercised sparingly 

and with great circumspection,and only in cases where the Court is 

satisfied that prevention of excessive publication is the only course by 

resort to which justice may effectively be administered in the case.” 

So, it is for the Court concerned either to have total restriction of media 

interference or to prohibit the publication of the evidence especially when 

the criminal cases are sensitive or sensational.  

9. The other area of interference is from the court constables who have to 

assist the Court or from the meddlers who can deal the case between the 

witnesses and the accused. The court constable is supposed to act as 

liaison officer between the Station House Officer and the Court for 

smooth functioning of the Court. But, when the court constable is too 

smart, he can decide the result of the criminal cases, especially, the 

criminal cases triable by the Judicial First Class Magistrate and the 

Judicial Second Class Magistrate. The Court constable often used to 

tutor the witness under the guise of refreshing memory before the trial. If 

the victim or the witness listens to him or accepts the proposal of the 

compromise as proposed by him, he teaches the witness how to turn 

hostile before the Court. If the victim or the witness does not listen to 

him or the does not accept the compromise as proposed by him, he 

tutors the witness deviating from the statement under Sec.161 Cr.P.C 

stating that the case could be more strong. Then, the case may ended in 

acquittal in favour of the accused as expected by the Court Constable. 
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So, the interference of  the Court Constable results into miscarriage of 

justice. If the public prosecutor is so smart or active, the interference of 

the Court Constable into his unauthorised area can be curtailed.  

10. Coming to meddlers, in certain areas especially tribal areas,  the 

victim or the witness always trust a person who works as mediator with 

the police or with the advocates. The result of the criminal case is 

completely in the hands of such person and he plays a role equivalent to 

a smart Court Constable. Because of the backwardness in education and 

culture, the victim and witness simply believe such meddlers and they 

simply exploit their innocence either by colluding with the accused or his 

advocate. The Court should be very cautious in respect of the 

unauthorised and unknowing intervention the Smart Constable and 

such meddlers.  

11. These are the few areas where the defacto-complainant or his 

advocate under the guise of prosecution assistance interfere with the 

trial of criminal case, or interfere with the trial that accused were not 

added. Apart from it, the interference of media became very high and 

some times, the media conducts a parallel trial or it may conduct a 

debate which would influence the witnesses and other stakeholders. The 

Court cannot deny the rights of the victim or the witness or their 

interference as provided under law. The Court may not deny the right of 

the media to publish the proceedings, but the Court may restrict the 

publication in certain cases or limit the publication to certain extent. The 

Courts especially in the cadre of Judicial First Class Magistrate and the 

Judicial Second Class Magistrate shall be careful in respect of the 

intervention of the Court Constables or the meddlers and then only, the 

Court conduct  fair trial  guaranteed under Article 21 of the Constitution 

of India.  

Mahatma Gandhi Says, “Justice that love gives is a surrender and 

justice that law gives is a punishment”.  
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APPLICATIONS FOR DISCHARGE IN CASES INSTITUTED BASING ON 
POLICE REPORTS AND OTHERWISE. 

     

Paper presented by 
 
Smt. P.Sri Satya Devi 
III Additional Chief Metropolitan Magistrate, 
Vijayawada. 
 

Introduction  

               Discharge application is the remedy provided to the person who 

has been charged maliciously. If the false allegations have been made 

against him, he can file an application for discharge. He is entitled to 

acquittal if the evidence placed by the prosecution is not sufficient to 

prove the offence. This application can be filed before the charges have 

been framed against him. If the judge opines that there are no sufficient 

grounds available for implementing the proceedings against the accused, 

he is entitled for discharge. The discharge application can only be filed 

against warrant cases as provided U/sec.2(x) of Cr.P.C.  

           Under the code of criminal procedure, there are two major 

classifications of criminal cases. They are police cases and private cases. 

Further they are classified as warrant cases before the magistrate and 

court of sessions, summons cases and summary trial cases. All these 

cases may arise out of police cases and also private cases.  

Section 2 (w) Cr.P.C defines - Summons case means a case relating to 

an offence and not being a warrant case.  

Section 2 (x) Cr.P.C defines - a warrant case means a case relating to an 

offence punishable with death, imprisonment for life or imprisonment for 

a term exceeding two years. 

Section 2 (d) Cr.P.C defines - Complaint means any allegation made 

orally or in writing to a Magistrate with a view to his taking action under 

the court,  that some person, whether known or unknown has committed 

an offence, but does not include a police report.  

Explanation:  

A report made by police officer in a case which discloses after the 

commission of a non-cognizable offence shall be deemed to be a 

complaint and the police officer by whom such report is made shall be 

deemed to be the complainant. 
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 Sec.2 (r) Cr.P.C defines – police report means a report forwarded by a 

police officer to a Magistrate under Sec.173(2) Cr.P.C.,  

Sec.2(b) Cr.P.C The word charge defines includes any head of charge 

when the charge contains more heads than one.  

 Discharge:- 

           The court may discharge the  accused on consideration of the 

record including the documents submitted, and upon hearing 

submissions of the accused and the prosecution, if it considers that 

there is no sufficient ground. The court records the reasons for 

discharge. The Court is expected at this stage only to see whether there 

is any prima facie case made out by the prosecution. It is not expected to 

act meticulously at this stage. For this purpose, the court possesses a 

comparatively wider discretion to determine the question whether the 

material on record, is sufficient to frame charge or not. 

     After hearing the prosecution and upon considering the record of the 

case before the court and after perusing the documents submitted and 

after hearing the submission of the accused, if the Judge considers that 

there is no sufficient ground for proceeding against the accused he shall 

discharge the accused, but before doing so, he should record his 

reasons. To arrive at this conclusion it is not necessary for the court to 

enter into the pros and cons of the matter or weighing and balancing the 

evidence or entering into debate and discussing for conviction or 

acquittal as the said procedure starts after the trial commences. It is 

appearant that at the stage of framing of a charge, probative value of the 

materials on record cannot be gone into; the material brought on record 

by the prosecution have to be accepted as true at that stage. “The 

crystallized Judicial view is that the Court cannot conduct a deep 

enquiry into the evidence at that stage. Thus the Complainants 

allegations + Witnesses statements + Chargesheet as prepared during 

investigation are the materials to be considered by the court.  

          At the stage of framing charge, the Court cannot enter into 

meticulous scrutiny of the evidence and material. The entire 

responsibility for framing of the charge rests with the Court. Defective 

framing of charges has caused miscarriage of Justice. Therefore, great 

care and caution is required on the part of the Presiding Officer of the 

Criminal Court while framing the charges. Once a charge is framed in a 

warrant case, instituted either on complaint or on police report, the 
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Magistrate has no power to discharge the accused. Therefore, he can 

either acquit or convict the accused. When the Court discharges the 

accused, it is imperative to record the reasons, but for framing the 

charges the Court is required to form an opinion that there is ground for 

presuming that the accused has committed the offence and reasons need 

not be recorded. When the court  frames the charge against the accused 

it should be proceeded with the trial only. The presence of accused is not 

necessary to discharge the accused U/Sec.227 of Cr.P.C., or U/Sec.239 

of Cr.P.C. 

Ingredients for Discharge:- 

-The Court will have to consider the Police Report and the Charge sheet 

(F.I.R and Final Case Report) as submitted to it by the Police under 

Section 173 Cr.P.C. 

- The Magistrate may examine the Accused if he deems fit. 

- Thereafter both the Prosecution and the Accused Parties versions would 

be heard 

- Charge against the accused to be groundless- There should not be in 

existence an iota of evidence against the accused. The Court also has to 

satisfy itself that there is no prima facie (on the face of it) case against 

the accused. 

- Then the Accused shall be discharged. 

I. Discharge of Accused U/Sec.227 Cr.P.C -  

     Upon committing the case to the court of session U/S 209 Cr.P.C the 

prosecutor shall open thier case  U/Sec.226 of Cr.P.C. by describing the 

charge brought against the accused and stating by what evidence he 

proposes to prove the guilt of the accused.  

          Section 227 of Cr.P.C provides the discharge of the accused in a 

case instituted by the police or private complaint and when the matter is 

committed to the court of sessions, then question of discharge arises. 

      The Hon’ble Apex Court observed in plethora of decisions that the 

Sessions Judge while considering the question of framing charge, has 

ample power to see the material on record is sufficient to frame the 

charge. But for the limited purpose of finding out whether or not a prima 

facie case against the accused has been made out and if the materials 

placed before the court discloses a grave suspicion the court will fully be 

justified in framing charges and proceeding with the trial. At the stage of 
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Sec.227 Cr.P.C the Judge has to merely see whether a prima facie case is 

made out against the accused or not.   

       Scope and ambit of the consideration by the trial court at the stage 

of sections 226, 227 and 228 of CrPC was considered by the Hon’ble 

Apex court in Niranjan Singh Karamsingh Vs.Jitendar Bhimraj and 

others(1979 Crl.LJ 154 SC) after considering the law on the subject, the 

Hon’ble Apex Court approved the following observations laid down in 

Prafulla kumar Shamal’s case 

1) That the Judge while considering the question of framing the charges 

u/sec 227 of the code has undoubted power to sift and weigh the 

evidence for the limited purpose of finding out whether or not a prima 

facie case against the accused has been made out.  

2) Where the material placed before the court disclose grave suspicion 

against the accused which has not been properly explained , the court 

will be fully justified in framing a charge and proceeding with the trial.  

3) The test to determine a prima facie case would naturally depend upon 

the facts of each case and it is difficult to lay down a rule of universal 

application. By and large however if two views are equally possible and 

the Judge is satisfied that the evidence adduced before him while giving 

rise to some suspicion but not grave suspicion against the accused, he 

will be fully with in his right to discharge the accused.  

4) That in exercising his jurisdiction u/sec. 227 of the code , the Judge 

cannot act merely as a post office or a mouth piece of the prosecution , 

but has to consider the broad probabilities of the case, the total effect of 

the evidence and documents produced before the court , any basic 

infirmities appearing in the case and so on. This however does not mean 

that the Judge should make a roving enquiry into the pros and cons of 

the matter and weigh the evidence as if he was conducting a trial.  

II. Discharge of Accused U/Section 239, Cr.P.C .:-   Sec. 239 of 

Criminal procedure Code which provides when the accused shall be 

discharged in trial of warrant cases by Magistrate in a case instituted on 

a police report : 

Sec. 239 provides as follows: 

(1) If, upon considering the police report and the documents sent with it 

under Section 173 and making such examination, if any, of the accused 

as the Magistrate thinks necessary and after giving the prosecution and 

the accused an opportunity of being heard, the Magistrate considers the 
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charge against the accused to be groundless, he shall discharge the 

accused, and record his reasons for so doing. 

    In general the following points to be noted down in an application  for 

discharge u/sec. 239 CrPC.  

a) Depending upon the nature of the offence , it has to be asserted.         

b) That no material particulars of the offence have been specified in FIR 

and charge sheet i.e. vagueness in a llegations in FIR and charge sheet. 

c) That the FIR and charge sheet allegations have not been supported by 

the prima facie evidence. 

d) That the version of the prosecution has not been supported by any of 

the witnesses for the prosecution. 

e) Contradictions present in a versions of the prosecutions and 

witnesses.  

f) That the allegations in the charge sheet are new and different from 

compliant allegations and these new allegations were not communicated 

to the accused to defend his case.  

While receiving a discharge application, the court has to consider the 

following facts: 

a) The report and charge sheet submitted by police U/sec.173 CrPC. 

b) Adequate opportunity to be heard , has been given to the prosecution   

and the accused. 

c) The Magistrate thinks through the charges as false and 

unsubstantiated. 

      Before framing of a charge the mandatory provisions of Sections 239 

and 240 should be complied with and the charge against the accused 

should not be framed without considering the police report and 

documents sent with it U/S 173 of CrPC. The same view was expressed 

by the Hon’ble Apex Court in Nagappa Yamanappa Kulakarni Vs. State of 

Karnataka 1982 Crl. Law Journal NOC 67.  

         While considering an application for discharge u/sec. 239 of CrPC, 

the court has to consider whether there is a ground for presuming that 

the offence has been committed. It does not consider whether a ground 

for conviction has been made out. It was expressed by the Hon’ble Apex 

Court in State of Tamilnadu by Inspector of Police Vigilance and 

Anticorruption Vs.N.Suresh Rajan and others (2014 (1) Crimes 1 SC). 



15 
 

       No doubt the question of discharge U/sec. 239 of CrPC arises only 

at the time of framing of charges. At that stage the Magistrate has to 

comply with the following requirements.  

(a) Making of Prima facie case against the accused on the basis of 

material before the court. 

(b) The case must be triable as a warrant case. 

(c) The Magistrate must be competent to try such offence. 

(d) The Magistrate must be competent adequately to punish the accused. 

(e) Opportunity has been provided to both parties i.e. accused as well as 

the prosecution. 

(f) Offence is triable under chapter 19 of CrPC as a warrant case.  

    The presence of accused is not necessary to discharge the accused 

U/Sec.227 of Cr.P.C., or U/Sec.239 of Cr.P.C. 

III. Discharge U/Section 245 Cr.P.C in  a Cases Instituted otherwise 

on a police report . 

 

As in these cases there is no investigation and the accused is not 

intimated earlier by the police some preliminary steps in addition are 

prescribed to appraise the accused of the particulars and the nature of 

the offence for which he is going to be tried. So it is provided.  

1. In a case instituted otherwise than on police report, when the accused 

appears or is brought before a Magistrate, the Magistrate hears the 

prosecution and takes evidence in support of the prosecution. The 

Magistrate summons witnesses (Sec.244 Cr.P.C). 

2. After taking evidence, if he finds that no case has been made out 

against the accused he pass an order of discharge. He may discharge the 

accused at any previous stage if the charge is found without any basis 

and in such a case he shall record his reasons (245 Cr.P.C) 

3. If a prima facie case is made out by the prosecution that the accused 

has committed an offence,  the court is competent to try the case after 

framing the charge. At the time of framing charge, the Court must read 

over and explain the charge to the accused. At that stage accused may 

admit his guilt or deny the charge framed against him or claimed to be 

tried. 

4. If the accused refuses to plead, or does not plead or claims to be tried 

or is not convicted on his guilty plea, he is required to state whether he 

wishes to cross examine any of the witnesses for the prosecution. The 
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witnesses named by him are recalled for further cross and re-

examination. Any other witness remaining unexamined by the 

prosecution may be examined. 

5. The accused is then called upon to enter upon his defence and 

produce his evidence. If the accused puts in any written statement, it can 

be filed in the record. If the accused applied for process for compelling 

the attendance of any witness for giving evidence or for production of any 

document or thing, the magistrate issues the process unless he 

considers that such application is made for vexation or delay or for 

defeating the ends of justice. Such ground is recorded in writing (Section 

247 Cr.P.C) 

             There is a major distinction as regards discharge of an accused 

from a warrant case instituted upon a police report and a warrant case 

instituted upon a private complaint filed u/sec. 200 CrPC as follows: 

In the warrant case instituted upon police complaint the Magistrate has 

to consider the final report, statements of witnesses recorded U/sec. 161 

of CrPC, documents if he feels necessary he can examine the accused 

and if he finds charges are groundless, he can discharge the accused 

U/sec. 239 CrPC. 

In a warrant case instituted upon private complaint , after recording 

evidence discharge petition can be entertained. At this stage the accused 

can be provided with an opportunity to cross examine the witnesses 

u/sec.244 CrPC or he may avail an opportunity to cross examine the 

witnesses after framing of charges.  

IV. In summons case u/s 251 Cr.P.C 

   Order of issuing process under Section 204, Cr.P.C. as an interim 

order, which could be recalled if an accused person was able to satisfy 

the court that no case was made out. Thus, a critical stage of discharge 

was acknowledged as existing for a Summons Case. But this was not 

located exclusively at the point of framing notice under Section 251 

Cr.P.C. This section provides that when the accused appears or brought 

before the court, the particulars of the offense of which he is accused of 

shall be stated to him. At this stage if he comes and raises a plea that the 

complaint against him is not maintainable in law and the court is 

satisfied that no offence is made out, then the question of explaining 

particulars would not arise. The Magistrate may drop proceedings if he is 

satisfied on reconsideration of the complaint that there is no offence for 
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which the accused could be tried. In Samuel Rajendran M Vs K.Krishna 

Rao, reported in 1998 Cr.L.J 231 A.P. our Honble High court held that “ 

No specific provision is required for the Magistrate to drop the 

proceedings at that stage.” 

V.Sec. 258 of Criminal procedure Code:-  This section provides 

discharge of accused in cases instituted by police in respect of summon 

cases by stopping proceedings in certain cases Sec. 258 provides as 

follows: 

In any summons case instituted otherwise than upon complaint, a 

Magistrate of the first class or, with the previous sanction of the chief 

Judicial Magistrate, any other Judicial Magistrate, may, for reasons to be 

recorded by him, stop the proceedings at any stage without pronouncing 

any judgment and where such stoppage of proceedings is made after the 

evidence of the principal witnesses has been recorded, pronounce a 

judgment of acquittal, and in any other case, release the accused, and 

such release shall have the effect of discharge. No doubt, the question of 

discharge in summons cases does not arise but in certain cases it is 

possible as shown in Sec. 258 CrPC. The Hon’ble Apex Court observed 

that there is no power available with the Magistrate to discharge an 

accused in a summons trial but the accused in a summons case can ask 

for a revision U/sec. 397 CrPC (Amith Sibal V.Arvind Kejiriwal 2016 SCC 

online SC 1516) 

VI. Sec. 321 CrPC provides as follows: The public Prosecutor or 

Assistant Public Prosecutor in charge of a case may, with the consent of 

the court, at any time before the Judgment is pronounced, withdraw 

from the prosecution of any person either generally or in respect of any 

one or more of the offences for which he is tried, and , upon such 

withdrawal: 

(a) if it is made before a charge has been framed, the accused shall be 

discharged in respect of such offence or offences; 

(b) if it is made after a charge has been framed, or when under this code 

no charge is required, he shall be acquitted in respect of such offence or 

offences. 

       Thus question of discharge arises in case of withdrawal from 

prosecution U/sec. 321 of CrPC.  
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VII. The question of discharge arises in case of absence of 

complainant in a private complaint filed under warrant procedure 

u/sec. 249 CrPC. 

Sec. 249 CrPC provides as follows :  

When the proceedings have been instituted uponcomplaint, and on any 

day fixed for the hearing of the case, the complainant is  absent, and the 

offence may be lawfully compounded or is not a cognizable offence, the 

Magistrate may, in his discretion, notwithstanding anything herein 

before contained, at any time before the charge has been framed, 

discharge the accused.  

VIII. The discharge also arises when offences effecting the 

administration of justice u/sec. 348 of CrPC. 

Sec. 348 CrPC provides as follows : 

            When any court has under section 345 adjudged an offender to 

punishment, or has under section 346 forwarded him to a Magistrate for 

trial, for refusing or omitting to do any thing which he was lawfully 

required to do or for any intentional insult or interruption, the court 

may, in its discretion, discharge the offender or remit the punishment on 

his submission to the order or requisition of such court, or on apology 

being made to its satisfaction.  

 IX. The discharge also arises when an accused is lunatic or unsound 

mind being tried before court u/secs.328 and 329 CrPC. 

       As per these provisions if the Magistrate is informed that after the 

accused is examined by Psychiatrist or by clinical psychologist that the 

accused is unsound mind and he is unable to enter into defense and he 

is found in capable , the Magistrate or court shall record a finding to that 

effect andfurther if the Magistrate or court finds that there is no prima 

facie case made out against the accused and in such circumstances 

instead of postponing the trial, discharge the accused and later he will be 

dealt u/sec. 330 of CrPC.  

Few Relevant case laws:- 

             In the following cases it has been observed that the test to 

determine a prima facie case would naturally depend upon the facts of 

each case and it is difficult to lay down the rule of universal application.  

In Ramesh Singh’s case (AIR 1977 SC.Page 1489): “The Sessionscourt 

should not meticulously judge the true veracity and effect the evidence at 

the time of framing charge.” 
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As per decision reported in 2011 (4) ULJ Pg.28, It was held that under 

sec.233 Cr.P.C., material produced by the prosecution alone is to be 

considered and not one produced by the accused. At the time of framing 

of charge or taking cognizance, the accused has no right to produce any 

material.  

 As per decision reported in AIR 1987 SC 863, It was held that accused 

can be discharged in the absence of prima facie case against him and 

charges appeared to be groundless. 

Court may discharge accused if two views are possible, one giving raise 

to suspicion only as distinguished from grave suspicion. (AIR 2010 SC 

663). 

Conclusion:   

Order of discharge is not possible after framing the charge: The accused 

can be discharged only at the stage of 227 or 239 CrPC apart from 

leaving other circumstances as enlightened above under different 

provisions. An order of discharge cannot be passed, if charge against the 

accused has been framed . In such circumstances it leads for either 

acquittal or conviction on merits. In this regards, there is no any 

provision which permits the review of an order passed by the Magistrate 

or Session Judge. 

       A question may crop up as to what exactly constitutes a prima-facie 

case. The Courts have reiterated that there must not be a single shred of 

evidence against the Accused. However the Courts have also held that in 

the event a suspicion arises against the Accused, still he would be 

discharged, provided the suspicion is not a grave suspicion. In the words 

of the Honble Kerala High Court “The law does contemplate a situation, 

though it must be rare, where an indictment on the basis of a final report 

may be groundless. In such circumstances, the court provides the safety 

valve provision in Section 239/240 C.r.P.C where under premature  

discharge  can be claimed by such.  
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POWERS AND RESTRICTIONS UNDER SECTIONS 309 AND 311, 
CR.P.C. 

Paper presented by 
 
Sri C.K.V.Satyakanth Kumar, 
I Additional Junior Civil Judge, 
Nuzvid.  
 

INTRODUCTION:- 

  In order to have speedy adjudication of the Criminal Case and 

to avoid unnecessary adjournments of the Case, Section 309 of Cr.P.C., 

deals with the circumstances, when the Court can grant adjournments. 

Likewise, Section 311 of Cr.P.C., deals with the circumstances when the 

Court can examine any Witness, and to recall or re-examine any Witness 

who was already examined, in order to have a just decision of the Case. 

SECTION 309, CR.P.C.:- 

  Section 309, Cr.P.C., contains the directions to the Courts, to 

conduct criminal proceedings expeditiously on day to day basis, untill all 

the witnesses in attendance have been examined. It authorises the 

Magistrate to remand the Accused to judicial custody, if necessary, after 

taking cognizance of the offence or commencement of the trial. In order 

to avoid the delay and unnecessary harassment of Accused, expeditious 

trial of the case is very much necessary. 

  In the case of State Vs. Rasiklal K.Mehta, 1978 Crl.L.J. 

809 (DB) (Bom), it was held that ‘it is the cardinal principle of criminal 

jurisprudence that criminal Prosecution should be disposed of without 

any avoidable delay and as expeditiously as possible. The object is to 

avoid loss of evidence by passage of time and unnessary harassment to 

the Accused. If the Prosecution is kept pending for an indefinite or for 

very long time, important evidence may be obliterated by mere lapse of 

time, with the result, the evidence would not be available at the time of 

Trial.’ 

  Generally, whenever the Accused is absent during the 

pendency of Trial, the Petition will be filed under Section 317, Cr.P.C., 

and it will be allowed. But, at the time of commencement of Trial, if the 

Trial is sought to be adjourned, then, the Petition will be filed under 

Section 309, Cr.P.C. It is the policy of the Law that a Court should 

proceed to inquire into and try a case, as soon as it takes cognizance of a 
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Complaint, and the inquiry or trial can be postponed by the Court, if 

there are sufficient and reasonable grounds for the same.  

  Section 309, Cr.P.C., deals with ‘Power to postpone or 

adjourn Proceedings’. It provides as follows:- 

 “ (1) In every inquiry or trial, the proceedings shall be continued from 

day to day until all the witnesses in attendance have been examine, 

unless the Court finds the adjournment of the same beyond the following 

day to be necessary for reasons to be recorded: 

 Provided that when the inquiry or trial relates to an offence under 

Sec.376, Sec.376-A, Sec.376B, Sec.376C or Sec.376D of the Indian Penal 

Code, the inquiry or trial shall, as far as possible be completed within a 

period of two months from the date of filing of the chargesheet. 

 (2) If the Court, after taking cognizance of an offence, or 

commencement of trial, finds it necessary or advisable to postpone the 

commencement of, or adjourn, any inquiry or trial, it may, from time to 

time, for reasons to be recorded, postpone or adjourn the same on such 

terms as it thinks fit, for such time as it considers reasonable, and may by 

a warrant remand the Accused if in custody: 

 1. Provided that no Magistrate shall remand an accused person to 

custody under this section for a term exceeding fifteen days at a time: 

 2. Provided further that when witnesses are in attendance, no 

adjournment or postponement shall be granted, without examining them, 

except for special reasons to be recorded in writing: 

 3. Provided also that no adjournment shall be granted for the 

purpose only of enabling cause against the the accused person to show 

sentence proposed to be imposed on him. 

 4. Provided also that - 

 (a). no adjournment shall be granted at the request of a party, except 

where the circumstances are beyond the control of that party; 

 (b). the fact that the pleader of a party is engaged in another court, 

shall not be a ground for adjournment; 

 (c). where a witness is present in Court but a party or his pleader is 

not present or the party or his pleader though present in Court, is not 

ready to examine or cross-examine the witness, the Court may, if thinks 

fit, record the statement of the witness and pass such orders as it thinks 

fit dispensing with the examination-in-chief or cross-examination of the 

witness, as the case may be. 
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 Explanation 1.- If sufficient evidence has been obtained to raise a 

suspicion that the accused may have committed an offence, and it appears 

likely that further evidence may be obtained by a remand, this is a 

reasonable cause for a remand. 

 Explanation 2 - The terms on which an adjournment or postponement 

may be granted include, in appropriate cases, the payment of costs by the 

prosecution or the Accused.” 

  A keen reading of Section 309, Cr.P.C., would show that the 

following are the essential principles and guidelines prescribed therein. 

 Enquiry or Trial should be expeditious, as far as possible. 

 When the Examination of the Witnesses has begun, it shall be 

continued on daily basis, until all the Witnesses are examined. 

 Only on recording the reasons, the Court can grant necessary 

adjournment, beyond the following day.  

 However, the inquiry or trial relating to the Offences under Sections 

376, 376-A, 376B, 376C or 376D of I.P.C., shall be completed within a 

period of two months from the date of filing of the Chargesheet, as far as 

possible. 

 After taking cognizance of the Offence, or after commencement of 

trial, the Court may adjourn the Trial, from time to time, after recording 

the reasons, and if the Accused is in custody, then, Warrant can be 

issued, and the Accused can be remanded to custody for 15 days at a 

time, by a Magistrate. 

  Under Sub-section (2), the Magistrate can remand an Accused 

Person to custody, for a term not exceeding fifteen days at a time. But, 

no such time limit is set to the number of such successive remands. 

However, there is no such inhibition on the Sessions Court.  

 Any custody in pursuance of an order of remand for a term 

exceeding fifteen days becomes illegal, and the detained accused 

becomes entitled for the grant of bail or to secure his release by filing a 

Writ under Article 226 of the Constitution. 

 When the Witnesses are present before the Court, the adjourment 

or postponement of Trial cannot be granted, except after recording the 

specific reasons for not examining the Witnesses. 

 For showing cause against the sentence proposed to be imposed, 

there is no need to grant adjournment. 
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 Adjournment cannot be granted at the request of a Party, unless 

the circumstances are beyond his control. 

 No adjournment can be granted on the ground that the Pleader of a 

Party is engaged in another Court. 

 When the Witness is present in the Court, and the Party or his 

Pleader are not present, or if they are not ready to examine or cross 

examine the Witness, then, the Court may record the Statement of the 

Witness, and pass Orders, dispensing with the Examination-in-Chief or 

Cross Examination of the Witness, as the case may be. 

 When the evidence obtained is sufficient to raise a suspicion that 

the Accused may have committed an offence, and further evidence may 

be obtained by a remand, it is a reasonable cause for a remand. 

 The terms for granting of an adjournment or postponement of trial, 

may include payment of costs by the Prosecution or the Accused, in 

appropriate cases. 

  Section 309, Cr.P.C. authorizes a Magistrate, after taking 

cognizance of the offence or commencement of trial, for reasonable 

cause, to remand an accused person to jail. It relates to adjournment of 

proceedings in inquiries and trials, and has nothing to do with the police 

investigation and contemplates a remand to jail, and not to police 

custody. The custody of the Accused granted under Section 309, Cr.P.C., 

is entirely different from the custody of the Accused granted under 

Section 167, Cr.P.C. In the Judgment reported in 1992 Cr.L.J. 2768, it 

was held that Section 309, Cr.P.C., comes into operation, after taking 

cognizance, and not during the period of investigation, and the remand 

under this Provision can only be to judicial custody. 

  In the case of Hussainara Khatoon Vs. State of Bihar [AIR 

1979 SC 1360], it was held that it is absolutely necessary that persons 

accused of offences should be speedily tried, so that in cases where the 

accused persons are not released on bail, they do not have to remain in 

jail longer than is absolutely necessary. 

  In the case of Raj Deo Sharma [II] Vs. State of Bihar 

[(1999) 7 SCC 604 = 2000 [1] ALT 3.2 [DN SC]], it was held that the 

Trial Court cannot be permitted to flout the mandate of Section 309 [1], 

Cr.P.C., unless the Court has very cogent and strong reasons; and that 
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no Court has permission to adjourn examination of Witnesses, who are 

in attendance, beyond the next working day.  

  In the case of Mohd Khalid Vs. State of West Bengal 

[(2002) 7 SCC 334], it was held that where the Witness was available, 

and his examination-in-chief was over, unless there were compelling 

reasons, the trial Court should not have adjourned the matter on the 

mere asking. 

  In the case of Akil @ Javed Vs. State [(2013) 7 SCC 125], 

the Hon’ble Supreme Court had disapproved the practice of giving long 

adjournments during trials, and pointed out there is a dire need for the 

Court dealing with cases involving serious offences to proceed with the 

trial on day-to-day basis in de die in diem, until the trial is concluded, as 

stipulated by Section 309, Cr.P.C. 

  In the case of Ramdeo Chauhan v. State of Assam, AIR 

2001 SC 2231), the Hon’ble Supreme Court Court has laid down the 

following Principles to be followed, in order to discourage adjournments 

for showing cause against Punishment. 

 “(1) When the conviction is under Section 302, IPC (with or without 

the aid of Sections 34 or 149 or 120-B IPC), if the Sessions Judge does not 

propose to impose death penalty on the convicted person, it is unnecessary 

to proceed to hear the Accused on the question of sentence. Section 235(2) 

of the Code will not be violated if the sentence of the life imprisonment is 

awarded for that offence without hearing the Accused on question of 

sentence. 

 (2) In all other cases, the Accused must be given sufficient 

opportunity of hearing in the question of sentence. 

 (3) The normal rule is that after pronouncing the verdict of guilty the 

hearing should be made on the same day and the sentence shall also be 

pronounced on the same day. 

 (4) In the cases, where the Judge feels, or if the Accused demands 

more time for hearing on the question of sentence, especially when the 

Judge proposes to impose death penalty, the Proviso to Section 309(2), 

Cr.P.C., is not a bar for affording such time. 

 (5) If for any reason, the Court is inclined to adjourn the case after 

pronouncing the verdict of guilty in grave offence the convicted person shall 

be committed to jail, till the verdict on the sentence is pronounced. Further 

detention will depend upon the process of law.” 
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  By virue of Clause 21 of the Cr.P.C. [Amendment] Act, 2008, 

Provisos were added to Section 309, Cr.P.C., while by virtue of the 

Criminal Law Amendment Act, 2013, Proviso to Sub-section [1] of 

Section 309, in order to have an efficient procedure for the conducting of 

the Criminal Trial, and how to deal with the aspect of Amendment. 

Proviso to Sub-section (1) was added, in order to prevent Trials in rape 

cases, including child rape cases, from being unduly delayed, by 

providing that the inquiry or trial in such cases shall, as far as possible, 

be completed within a period of two months from the date of 

commencement of the examination of witnesses. Proviso to Sub-section 

(2) specifies the circumstances, where adjournment shall not be granted 

by the Court. 

  It is discretionary with the Court to adjourn the inquiry or 

trial. But, this dicretion is to be exercised only if there for the 

adjournment. When a Magistrate is of opinion that a Party before him is 

unnecessarily wasting time and protracting the caase, he has a 

discretion to refuse an adjournment for bringing fresh Witnesses. 

  A postponement sine die is not in accordance with the 

Provisions of Section 309, Cr.P.C. the correct method for the Court to 

postpone the Case, is not sine die, but for fixed and definite periods, 

pending the disposal of the connected case. Section 309, Cr.P.C. does not 

provide for an indefinite adjournment of a case. An adjournment sine die 

means an indefinite adjournment, and cannot possibly be upheld. In the 

case of Rahamatali [45 CWN 819], it was held that an adjornment of a 

criminal case sine die, without stating any reasons, simply on an 

application made by the Public Prosecutor for adjournment for a definite 

period, in order to enable him to obtain Government orders regarding the 

Prosecution of the Case, is not warranted by Section 309, Cr.P.C., and it 

is illegal and improper. 

   In the Case of Ambika Prasad and another Vs. State 

(Delhi Administration), it was held that the examination of Witnesses 

should not be adjourned for months together, and such adjournments 

should not exceed two or three months at the most; and that the Court 

should ensure speedy disposal of trial and adjournments should be 

avoided as far as possible. 

  Sometimes, Adjournments are sought by the Counsel, even 

though the Witnesses are present in Court, contrary to all principles of 
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holding a Trial. In some cases, after the Examination-in-Chief of a 

Witness is over, adjournment is sought for Cross-examination.  

  In the Judgment given on 08.12.2011, in the case of Dildar 

and Others Vs. The State of Uttar Pradesh, it was held that it is 

apparent that once Witness is in attendance, adjournment has to be 

refused and has to be granted very rarely and in exceptional 

circumstances, for which special reasons have to be recorded; and that 

even if case is to be adjourned for some reasons, then adjournment 

would be granted only till next day. It is also evident that engagement of 

the Advocate in other Court is not a ground for adjournment. The Court 

is not supposed to wait for the Advocate, if the Witness is present in the 

Court. The Court is left with no option, but to record the Statement of 

Witness, and pass further orders, dispensing with the Cross-

examination. In the case at hand, the Trial Court has done the same. It 

had recorded the Statements of Witnesses, and as none came to Cross-

examine them, the opportunity for Cross-examination was closed. The 

Order was strictly in accordance with amended provisions of Section 309, 

Cr.P.C. 

  In the case of Babulal Mishrimal Vardhan Vs. Sudershan 

Wadia [1991 Cr.L.J 298 (Bom)], it was held that merely because a Civil 

Suit is pending between Parties, Criminal Proceedings, which are 

properly instituted, and of which cognizance is taken by Magistrate in 

due process of Law, cannot be stayed unless there are compelling 

grounds. 

  In the Case of State [Delhi Administration] Vs. 

Vishwanath Lugnani [AIR 1981 SC 1235], it was held that when the 

Prosecution took an unreasonably long timeto produce Witnesses and to 

examine them, the refusal to adjourn the case by the High Court was 

held reasonable. 

  In the case of N.G.Dastane Vs. Shrikant S.Shivde [2001 [6] 

SCC 135], it was held that ‘Unnecessary adjournments give a scope for a 

grievance that the Accused Persons get a time to get over the Witnesses; 

and that whatever be the truth in this allegation, the fact remains that 

such adjournments lack the spirit of Section 309 of the Code; and that 

when a Witness is available and his Chief Examination-in-Chief is over, 

unless compelling reasons are there, the Trial Court should not adjourn the 

matter on the mere asking’. 
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  In the case of Doongar Singh and others Vs. State of 

Rajasthan [2018 [1] ALT [Crl.] [SC] 90 [D.B.]], the Hon’ble Supreme 

Court had issued the following Guidelines. 

 [i]  The Trial Courts must carry out the mandate of Section 309 of the 

Cr.P.C., as reiterated in Judgments of this Court, interalia, in State of Uttar 

Pradesh Vs. Shambhu Nath Singh and others, Mohd. Khalid Vs. State of 

West Bengal and Vinod Kumar Vs. State of Punjab. 

 [ii] The Eye-witnesses must be examined by the Prosecution as soon 

as possible. 

 [iii] Statements of Eye-witnesses should invariably be recorded under 

Section 164 of the Cr.P.C., as per the procedure prescribed thereunder. 

  When the Prosecution took years to adduce a part of evidence 

in a case, the Court is fully justified in refusing to grant adjournment for 

the examination of Witnesses at the instance of Prosecution. In the case 

of M.S.Sheriji Vs. The State of Madras and others [AIR 1954 AIR 

397], it was observed that “The public interest demands that criminal 

justice should be swift and sure, and that the guilty should be punished, 

while the events are still fresh in the public mind, and that the innocent 

should be absolved as early as is consistent with fair and impartial trial. 

Another reason is that it is undesirable to let things slide till memories 

have gone too dim to trust.” 

SECTION 311, CR.P.C.:- 

  Section 311 of Cr.P.C deals with Court’s ‘Power to summon 

Material Witness, or examine Person present’. It provides as follows− 

  “Any Court may, at any stage of any inquiry, trial or other 

proceeding under this code, summon any person as a witness, or examine 

any person in attendance, though not summoned as a witness, or recall 

and re-examine any person already examined; and the Court shall 

summon and examine or recall and re-examine any such Person, if his 

evidence appears to it, to be essential to the just decision of the Case.” 

  The Court has to see, as to whether the evidence of the 

Witness, is material for a just decision of the Case. Section 311 confers 

wide powers on the Court, regarding the Person to be examined, recalling 

or re-examining a Witness, only factor which should govern the Court in 

exercise of powers under Section 311 should be whether such material is 

essential for the just decision of the case. The Court should be obvious 

that the Prosecution should not be allowed to fill up the lacuna left by 
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the Prosecution. Section 311 is meant to advance justice and to suppress 

mischief, and arrive to a right conclusion. It has the object of discovering 

relevant facts or obtaining proper proof of such facts for just decision of 

the case and therefore, it must be used judicially and not capriciously or 

arbitrarily. If such a Petition gives unfair advantage to any side, causes 

serious prejudice or disadvantage to the defence of the Accused, or it is 

motivated to fill up the lacuna of either side, the Court should restrain 

from exercising the power. The Court must be careful enough to see that 

its action should not result in causing injustice either the Accused or 

Prosecution. 

  In the case of Balvanth Singh Vs. State of Rajasthan 

[1986 Cr.L.J. 1374], it was held that Section 311 of the Cr.P.C has two 

parts. The first part grants discretion to the Criminal Court to enable it 

at any stage on enquiry, trial or other Proceeding under the Code to act 

on three ways namely, (i) to summon any person as a witness, or (ii) to 

examine any person in attendance, though not summoned as a witness, 

or (iii) to recall and re-examine any person already examined. Under the 

second part, the Court is duty bound to summon and examine or recall 

and re-examine any such person if his evidence appears to be essential 

to just decision of the case. The powers conferred by the first part are 

discretionary, and such discretion has to be exercised in accordance to 

the established principles of law. However, under the second part, there 

is no discretion to summon are not to summon a Witness. If the Court 

comes to a conclusion that it is necessary for the just decision of the 

case, the Court is duty bound to summon and examine or recall or re-

examine any person if his evidence appears to be essential for just 

decision of the case. 

  In the Case of Mohanlal Shamji Soni Vs. Union of India & 

Another [1991 Supp. (1) SCC 271], the Hon'ble Apex Court has 

interpreted the provision of Section 311 of the Cr.P.C., and has 

delineated the Powers and Functions of the Trial Court in the matter of 

exercising the power under Section 311 of the Cr.P.C., which confers 

wide discretionary power on the Courts to summon any person as a 

Witness or to examine any person who is present though not summoned 

or recall and re-examine any person already examined, when it thinks it 

expedient to do so, in the interest of justice. The Judge or the Magistrate 

may resort to either of the three actions as stated above, not only in the 
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interest of the Accused only, but also for the benefit of the Prosecution as 

well. The power is exercisable at any stage of inquiry, trial or other 

proceeding under the Code. 

  In the case of Dalip Singh Vs. State of Punjab, the Hon’ble 

High Court of Punjab has held that On order passed under Section 311, 

Cr.P.C. is of an interlocutory nature, and therefore, no Application of any 

kind can be made against such an Order. 

  When it appears to the Court that evidence of a particular 

person as a Witness is essential to the just decision of the case, it is 

obligatory on its part to exercise its power under Section 311, Cr.P.C., 

and summon, examine, recall or re-examine the said Witness, either suo 

moto or at the behest of the Accused or even the Prosecution. 

  In the case of Union Territory of Dadra and Haveli Vs. 

Fateh Singh Mohan Singh Chauhan, the Hon’ble Apex Court had held 

that summoning a Witness after defence evidence had been recorded, 

could not be dubbed as filling in a lacuna in Prosecution case, unless 

serious prejudice was shown to have been caused to the Accused. 

Section 311 empowers the Court to summon a material witness to 

appear before the Court for recording his evidence even after the defence 

evidence has been completed, if it is not adversely affecting the defence 

(Accused). 

  In the case of Hanuman Ram Vs. State of Rajasthan, the 

Hon’ble Supreme Court has further clarified that the provision of Section 

311 is not limited only for the benefit of the Accused. The determinative 

factor for the exercise of power under Section 311 is whether it is 

summoning of a Witness or his/her examination is essential for reaching 

a just decision. 

  In the case of Zahira Habibullah Sheikh and another Vs. 

State of Gujarat and others [(2006) 3 SCC 374], the Hon’ble Apex 

Court has held that ‘the object underlying Section 311 of the Code is that 

there may not be failure of justice on account of mistake of either party 

in bringing the valuable evidence on record or leaving ambiguity in the 

statements of the Witnesses examined from either side. The 

determinative factor is whether it is essential to the just decision of the 

case. The section is not limited only for the benefit of the Accused, and it 

will not be an improper exercise of the powers of the Court to summon a 
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witness under the Section merely because the evidence supports the case 

for the Prosecution and not that of the Accused. 

  In the case of Rajaram Prasad Yadav Vs. State of Bihar 

and another [2013 [7] SCJ 986 [D.B.]], the Hon’ble Supreme Court has 

held that, while exercising the power under Section 311, Cr.P.C., the 

Court has observe the following:- 

a) Whether the Court is right in thinking that the new evidence is needed by 

it? Whether the evidence sought to be led in under Section 311 is noted by 

the Court for a just decision of a case? 

b) The exercise of the widest discretionary power under Section 311 Cr.P.C. 

should ensure that the judgment should not be rendered on inchoate, 

inconclusive speculative presentation of facts, as thereby the ends of 

justice would be defeated. 

c) If evidence of any witness appears to the Court to be essential to the just 

decision of the case, it is the power of the Court to summon and examine or 

recall and re-examine any such person. 

d) The exercise of power under Section 311 Cr.P.C. should be resorted to only 

with the object of finding out the truth or obtaining proper proof for such 

facts, which will lead to a just and correct decision of the case. 

e) The exercise of the said power cannot be dubbed as filling in a lacuna in a 

prosecution case, unless the facts and circumstances of the case make it 

apparent that the exercise of power by the Court would result in causing 

serious prejudice to the Accused, resulting in miscarriage of justice. 

f) The wide discretionary power should be exercised judiciously and not 

arbitrarily. 

g) The Court must satisfy itself that it was in every respect essential to 

examine such a witness or to recall him for further examination in order to 

arrive at a just decision of the case. 

h) The object of Section 311 Cr.P.C. simultaneously imposes a duty on the 

Court to determine the truth and to render a just decision. 

i) The Court arrives at the conclusion that additional evidence is necessary, 

not because it would be impossible to pronounce the judgment without it, 

but because there would be a failure of justice without such evidence being 

considered. 

j) Exigency of the situation, fair play and good sense should be the safe 

guard, while exercising the discretion. The Court should bear in mind that 

no party in a trial can be foreclosed from correcting errors and that if 
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proper evidence was not adduced or a relevant material was not brought 

on record due to any inadvertence, the Court should be magnanimous in 

permitting such mistakes to be rectified. 

k) The Court should be conscious of the position that after all the trial is 

basically for the prisoners and the Court should afford an opportunity to 

them in the fairest manner possible. In that parity of reasoning, it would be 

safe to err in favour of the accused getting an opportunity rather than 

protecting the prosecution against possible prejudice at the cost of the 

accused. The Court should bear in mind that improper or capricious 

exercise of such a discretionary power, may lead to undesirable results. 

l) The additional evidence must not be received as a disguise or to change the 

nature of the case against any of the party. 

m) The power must be exercised keeping in mind that the evidence that is 

likely to be tendered, would be germane to the issue involved and also 

ensure that an opportunity of rebuttal is given to the other party. 

n) The power under Section 311 Cr.P.C. must therefore, be invoked by the 

Court only in order to meet the ends of justice for strong and valid reasons 

and the same must be exercised with care, caution and circumspection. 

The Court should bear in mind that fair trial entails the interest of the 

accused, the victim and the society and, therefore, the grant of fair and 

proper opportunities to the persons concerned, must be ensured being a 

constitutional goal, as well as a human right. 

  In the case of Kamlesh Diwakar Vs. State of Madhya 

Pradesh, M.Cr.C.No. 11021 of 2016, in the Judgment, dated 08.11.2016, 

it was held that Section 311 of Cr.P.C., cannot be used to substitute a 

Witness. In the case of State of Harayana Vs. Ram Mehar and others, 

in Cr.A.Nos.805-806 of 2016, in the Judgment, dated 09.03.2016, it was 

held that recalling of Witnesses under Section 311, Cr.P.C., on the 

grounds that Accused persons are in custody, the Counsel was ill, is not 

acceptable. In the case of Rajendra Prasad Vs. Narcotic Cell [[1999] 6 

SCC 110], it was held that the Power to recall or re-summon witness 

cannot be used to fill up the lacuna in the Prosecution case. 

  In the case of Zulfikar Hussain Vs. Zainab Begum [Died] 

and others [2018 [4] ALT 95], it was held that the Power of the Court to 

recall and examine any Witness is to be exercised sparingly, and not as a 

general rule, merely on the ground of asking, for it will not cause 

prejudice to the other Parties, nor the Power to be exercised to fill up the 
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lacunas of the Witness of their side, or of the other side to cover up 

therefrom later, though it is the discretion of the Court thereby, to 

exercise sparingly and judiciously, and not as a matter of course. 

  In the case of D.Nagalakshmi Vs. D.Rosamma and another 

[2018 [5] ALT 720 [S.B.]], it was held that the fact that a Party is allowed 

to file an Application, by itself, cannot give a right to ignore the 

Procedure laid down under Sections 135 and 137 of the Indian Evidence 

Act, 1872; and that recalling of the Witness for re-examination or putting 

certain questions, is for the benefit of the Court to seek clarification. 

  In the case of Yarramadha Ashok Vs. Gade Ram Reddy 

and another [2018 [1] ALT [Crl.] [A.P.] 298 [S.B.]], it was held that the 

power vested under Section 311, Cr.P.C., is made available to any Court 

at any stage in any inquiry or trial or other Proceeding initiated under 

the Code, for the purpose of summoning any person as a Witness or for 

examining any person in attendance, even though not summoned as 

Witness or to recall or re-examine any person already examined.  

  In the case of Natasha Singh Vs. CBI [State], in Criminal 

Appeal No.709 of 2013, it was held that ‘Section 311, Cr.P.C. empowers 

the Court to summon a material witness, or to examine a person present at 

‘any stage’ of ‘any enquiry’, or ‘trial’, or ‘any other proceedings’ under the 

Cr.P.C., or to summon any person as a Witness, or to recall and re-examine 

any person, who has already been examined if his evidence appears to it, 

to be essential to the arrival of a just decision of the case. Undoubtedly, 

the Cr.P.C has conferred a very wide discretionary power upon the Court 

in this respect, but such a discretion is to be exercised judiciously and not 

arbitrarily. The power of the Court in this context, is very wide, and in 

exercise of the same, it may summon any person as a witness at any 

stage of the trial, or other proceedings. The Court is competent to exercise 

such power even suo motu, if no such Application has been filed by either 

of the Parties. However, the Court must satisfy itself, that it was in fact 

essential to examine such a witness, or to recall him for further 

examination in order to arrive at a just decision of the case.’  

  In the case of Valsamma Vs. Satheesh Kumar [2000 [1] 

ALT [Crl.] 218 [Kerala]], it was held that Witness can be recalled for 

correcting the mistake, and it does not amount to filling up the lacuna in 

the Prosecution case. 
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  In the case of Piara Singh Vs. State of Punjab (1978 CrLJ 

771 (P&H)), it was held that it is not proper exercise of discretion of the 

Court to allow evidence explaining the delay in the lodging of the FIR to 

be recorded after the Accused had closed their defence, and more so, 

when the proposed witness was already listed in the original list of 

witnesses filed by the prosecution, but given up by the Public Prosecutor. 

  In the case of Chandran Vs. State of Kerala [1985 CrLJ 

1288 (Ker)], it was held that recalling of Investigating Officer, after the 

closure of the evidence, to produce or prove the disclosed statements, is 

not essential for a just decision. In the case of Mukund Dev Baral v. 

Sanjib Baral (1992 CrLJ 3048 (Ori)), where in a Police initiated case, 

the Trial Judge had refused to recall a witness, and the informant went 

in revision against the refusal order, it was held that the Revision was 

maintainable even if the case was instituted by the Police, and the 

Witness is recalled.  

  In the case of Shyam Vs. State of Madhya Pradesh [1995 

CrLJ 3598 (MP)], where in a Murder Case, a few days after the 

examination of P.W.1, the Defence moved for recalling the Witness on the 

ground that he had written a letter, expressing ignorance about the 

Murder, the Hon’ble High Court has confirmed the Sessions Judge’s 

Order, rejecting the Application, as it appeared to have been moved only 

to cause delay. 

  In the case of State (NCT of Delhi) Vs. Shiva Kumar Yadav, 

[(2016) 2 SCC 402], it was held that mere change of Counsel cannot be a 

ground to recall the Witness. 

Conclusion:- 

  It is clear from a combined reading of both Section 309 of 

Cr.P.C. and Section 311, Cr.P.C., that Section 309 is intended for speedy 

disposal of the case, by examining the Witnesses daily, without 

adjourning the matter on petty grounds, while granting adjournments 

only on reasonable grounds, while Section 311 is intended to empower 

the Court to examine any Witness, or to recall or to re-examine any 

Person, at any stage, when his evidence is very essential for a just 

decision of a case. Both provisions aim at prolongation of the Criminal 

Proceedings, and for just adjudication of the Criminal Case, on all 

aspects, without causing any prejudice to the opposite party.  
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1. INTRODUCTION: 

The procedural laws are designed to further the ends of justice and not to 

frustrate them by the introduction of endless technicalities. The object of the 

Code is to ensure that an accused person gets a full and fair trial along with 

certain well established and well-understood principles that accord with our 

notions of natural justice  No matter what the charge or where the trial, the 

principle that the prosecution must prove the guilt of the prisoner is a part of 

the common law of England and no attempt to whittle it down can be 

entertained.10   

2.CROSS CASES BE TRIED TOGETHER 

It is a salutary practice, when two criminal cases relate to the same incident, 

they are tried and disposed of by the same court by pronouncing judgments on 

the same day. Such two different versions of the same incident resulting in two 

criminal cases are compendiously called "case and counter case" by some High 

Courts and "cross cases" by some other High Courts.11  In fact, many High 

Courts have reiterated the need to follow the said practice as a necessary legal 

requirement for preventing conflicting decisions regarding one incident. 

Way back in nineteen hundred and twenties a Division Bench of the Madras 

High Court consisting of Justice Waller and justice Cornish in In Re 

Goriparthi Krishtamma suggested; 

a case and counter case arising out of the same affair should always, if 

practicable, be tried by the same court, and each party would represent 

themselves as having been the innocent victims of the aggression of the other.12 

Close to its heels Jackson, J, in Krishna Pannadi .v. Emperor13 made an 

exhortation to the then legislature to provide a mechanism as a statutory 

provision for trial of both cases by the same court and held ;  

There is no clear law as regards the procedure in counter cases, a defect which 

the legislature ought to remedy. It is a generally recognized rule that such 

                                                           
10  K.Veeraswamy v. Union of India and others [(1991)3 SCC 655].  
11  Sudhir and others .v. State Of M.P. 2001 (2) ALT Cri 79, 2001 CriLJ 1072, JT 
2001 (2) SC 274, 2001 (1) KLT 682 SC, 2001 (2) MPHT 359, 2001 (1) SCALE 600, 
(2001) 2 SCC 688, 2001 1 SCR 813. 
12  In Re Goriparthi Krishtamma, 1929 Madras Weekly Notes 881. 
13  Krishna Pannadi vs. Emperor AIR 1930 Madras 190. 

https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1732460/
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cases should be tried in quick succession by the same Judge, who should not 

pronounce judgment till the hearing of both cases is finished. 

In Nathi Lal v. State of U.P.,14 wherein the Hon'ble Supreme Court has laid 

down that  each case must be decided on the basis of the evidence which has 

been placed on record in that particular case without being influenced in any 

manner by the evidence or arguments urged in the cross case. But both the 

judgments must be pronounced by the same learned Judge one after the other. 

It would have been just fair and proper to decide both the cases together by the 

same court in view of the guidelines devised by this court in Nathilal.  The 

cross cases should be tried to gather by the same court irrespective of the 

nature of the offence involved. The rationale behind this is to avoid the 

conflicting judgments over the same incidents because if cross cases are 

involved to be tried by the two courts separately there is likelihood of 

conflicting judgments.15 

3. PROCEDURE TO CONDUCT TRIAL OF CROSS CASES  

The Hon'ble Supreme Court in Nathi Lal v. State of U.P.,16 has held that both 

the cases, which are counter cases relating to the same occurrence, should be 

tried by the same judge. The procedure to be followed in such a situation has 

been succinctly delineated in the said decision and it can be extracted here; 

We think that the fair procedure to adopt in cross cases is to direct that the 

same learned Judge must try both cross cases one after the other. After the 

recording of evidence in one case is completed, he must hear the arguments 

but he must reserve the judgment. Thereafter he must proceed to hear the 

cross case and after recording all the evidence he must hear the arguments but 

reserve the judgment in that case. The same learned Judge must thereafter 

dispose of the matters by two separate judgments. In deciding each of the 

cases, he can rely only on the evidence recorded in that particular case. The 

evidence recorded in the cross case cannot be looked into. Nor can the judge be 

influenced by whatever is argued in the cross case. Each case must be decided 

on the basis of the evidence which has been placed on record in that particular 

case without being influenced in any manner by the evidence or arguments 

urged in the cross case. But both the judgments must be pronounced by the 

same learned Judge one after the other. 

 

 

                                                           
14  Nathi Lal v. State of U.P., 1990 Supp SCC 145 : 1990 SCC (Cri) 638. 

15  State of MP .v. Mishri lal, 2003 9 SSC 426. 

16  Nathi Lal v. State of U.P., 1990 Supp SCC 145 : 1990 SCC (Cri) 638. 

https://indiankanoon.org/doc/77087502/
https://indiankanoon.org/doc/77087502/
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4. REASON FOR TRIAL OF CROSS CASES BY THE SAME COURT 

The practical reasons for adopting a procedure that such cross cases shall be 

tried by the same court, can be summarized thus:  

1. It staves off the danger of an accused being convicted before his whole case is 

before the court.  

2. It deters conflicting judgments being delivered upon similar facts; and 

3. In reality the case and the counter case are, to all intents and purposes, 

different or conflicting versions of one incident. 

5. ONE OF THE CASES IN CROSS CASES IS EXCLUSIVELY TRIABLE BY 

COURT OF SESSIONS: PROCEDURE:  

the Madras High Court is. the Bench decision of Waller and Cornish JJ. In -- 

'Goriparthi Krishtamma, in re', 1929-2 Mad Cr. C. 238 (Z1). It was held therein 

that where there was a fight between two parties and the Police charge-sheeted 

both and the offences against one party were triable by the Magistrate while 

those against the other were triable by the Sessions, that both cases should 

have been committed for trial by the Sessions Court on the foot of the following 

reasoning: 

"A case and a counter case arising out of the same affair should always, if 

practicable be tried by the same Court. Each party represent themselves as 

having been the innocent victim of the aggression of the other. Neither will, as 

prosecution witnesses admit that they retaliated on the other, for the obvious 

reason that they are themselves on trial in the other case. As accused, they do 

not, as a rule let in any defence evidence, relying on the evidence they have 

given in the other case as prosecution witnesses. The result is that no court 

can grasp the real facts unless it tries both cases." 

The facts of the case in  Sudhir .v. State of M.P.17 reveals that a case and 

counter case, both were committed to the Court of Sessions as both cases 

involve offences triable exclusively by Sessions Court. But after hearing the 

preliminary arguments the Sessions Judge felt that in one case no offence 

triable exclusively by a Court of Sessions is involved, whereas in the other case 

a charge for offences including one triable exclusively by the Sessions Court 

could be framed. Is it necessary, in such a situation, that the Sessions Court 

should transfer the former case to the Chief Judicial Magistrate for trial as 

envisaged in Section 228(1) of the Code of Criminal Procedure.  

                                                           
17  Sudhir .v. State of M.P. 2001 (2) ALT Cri 79, 2001 CriLJ 1072, JT 2001 (2) SC 
274, 2001 (1) KLT 682 SC, 2001 (2) MPHT 359, 2001 (1) SCALE 600, (2001) 2 SCC 688, 
2001 1 SCR 813. 
 

https://indiankanoon.org/doc/793281/
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The magistrate before whom the former case reaches has no escape from 

committing the case to the Sessions Court as provided in Section 209 of the 

Code.18 Once the said case is committed to the Sessions Court, thereafter it is 

governed by the provisions subsumed in Chapter XVIII of the Code. Though, 

the next case cannot be committed in accordance with Section 209 of the Code, 

the magistrate has, nevertheless, power to commit the case to the court of 

Sessions, albeit none of the offences involved therein is exclusively triable by 

the Sessions Court. Section 323 is incorporated in the Code to meet similar 

cases also. That section reads thus: 

If, in any inquiry into an offence or a trial before a Magistrate, it appears to him 

at any stage of the proceedings before signing judgment that the case is one 

which ought to be tried by the Court of Session, he shall commit it to that 

Court under the provisions hereinbefore contained and thereupon the 

provisions of chapter XVIII shall apply to the commitment so made. 

The above section does not make an inroad into Section 209 because the 

former is intended to cover cases to which Section 209 does not apply. When a 

magistrate has committed a case on account of his legislative compulsion 

by Section 209, its cross case, having no offence exclusively triable by the 

Sessions Court, must appear to the magistrate as one which ought to be tried 

by the same Court of Sessions. The Apex court in Sudhir .v. State of M.P.19 

adverted to the sturdy reasons why it should be so. Hence the magistrate can 

exercise the special power conferred on him by virtue of Section 323 of the 

Code when he commits the cross case also to the Court of Sessions. 

Commitment under Section 209 and 323 might be through two different 

channels, but once they are committed their subsequent flow could only be 

through the stream channelised by the provisions contained in Chapter XVIII. 

                                                           
18  Section 209. Commitment of case to Court of Session when offence is triable 
exclusively by it. When in a case instituted on a police report or otherwise, the accused 
appears or is brought before the Magistrate and it appears to the Magistrate that the 
offence is triable exclusively by the Court of Session, he shall- 

 (a) 1 commit, after complying with the provisions of section 207 or section 208, 
as the case may be, the case to the Court of Session, and subject to the provisions of this 
Code relating to bail, remand the accused to custody until such commitment has been 
made;] 

 (b) subject to the provisions of this Code relating to bail, remand the accused to 
custody during, and until the conclusion of, the trial; 

 (c) send to that Court the record of the case and the documents and articles, if 
any, which are to be produced in evidence; 
 (d) notify the Public Prosecutor of the commitment of the case to the Court of 
Session. 
19  Sudhir .v. State of M.P. 2001 (2) ALT Cri 79, 2001 CriLJ 1072, JT 2001 (2) SC 
274, 2001 (1) KLT 682 SC, 2001 (2) MPHT 359, 2001 (1) SCALE 600, (2001) 2 SCC 688, 
2001 1 SCR 813. 
 

https://indiankanoon.org/doc/323386/
https://indiankanoon.org/doc/323386/
https://indiankanoon.org/doc/1011035/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/323386/
https://indiankanoon.org/doc/323386/
https://indiankanoon.org/doc/323386/
https://indiankanoon.org/doc/1011035/
https://indiankanoon.org/doc/323386/
https://indiankanoon.org/doc/1011035/
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Section 228 of the Code prescribed that when the Sessions Court, after hearing 

under Section 227, is of opinion that none of the offences presumed to have 

been committed by an accused is triable by a Court of Sessions he is to 

transfer the case for trial to the Chief Judicial Magistrate. 

The court pointed out that a Sessions Judge has the power to try any offence 

under the Indian Penal Code. It is not necessary for the Sessions Court that 

the offence should be one exclusively triable by a Court of Sessions. This power 

of the Sessions Court can be discerned from a reading of Section 26 of the 

Code. When it is realized that the Sessions Judge has the power to try any 

offence under the Indian Penal Code and when a case involving offence not 

exclusively triable by such court is committed to the Court of Sessions, the 

Sessions Judge has to exercise a discretion regarding the case which he has to 

continue for trial in his court and the case which he has to transfer to the Chief 

Judicial Magistrate.  

For this purpose we have to read and understand the scope of Section 228(1) in 

the light of the above legal position. The sub-section is extracted below: 

If, after such consideration and hearing as aforesaid, the Judge is of opinion 

that there is ground for presuming that the accused has committed an offence 

which - 

(a) is not exclusively triable by the Court of session, he may, frame a charge 

against the accused and, by order, transfer the case for trial to the Chief 

Judicial Magistrate, and thereupon the Chief Judicial Magistrate shall try the 

offence in accordance with the procedure for the trial of warrant- cases 

instituted on a police report; 

(b) is exclusively triable by the Court, he shall frame in writing a charge against 

the accused. 

The court in Sudhir .v. State of M.P.20 explained that the employment of the 

word "may" at one place and the word "shall" at another place in the same sub-

section unmistakably indicates that when the offence is not triable exclusively 

by the Sessions Court it is not mandatory that he should order transfer of the 

case to the Chief Judicial Magistrate after framing a charge. In situations 

where it is advisable for him to try such offence in his court there is no legal 

obligation to transfer the case to the Chief Judicial Magistrate. One of the 

instances for not making the transfer is when a case and counter case have 

been committed to the Sessions Court and one of those cases involves an 

offence exclusively triable by the Sessions Court and the other does not involve 

any such offence. 

                                                           
20  Sudhir .v. State of M.P. 2001 (2) ALT Cri 79, 2001 CriLJ 1072, JT 2001 (2) SC 
274, 2001 (1) KLT 682 SC, 2001 (2) MPHT 359, 2001 (1) SCALE 600, (2001) 2 SCC 688, 
2001 1 SCR 813. 

https://indiankanoon.org/doc/1969991/
https://indiankanoon.org/doc/470297/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1475631/
https://indiankanoon.org/doc/1969991/
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In State of Karnataka Rep. by Circle Inspector of Police .v. Hosakeri 

Ningappa21 Karnataka court has specifically laid down certain principles to be 

followed by the Police and as well as the Court in respect of the case and 

counter case being registered by police and thereafter entertained by the 

courts. 

1. if a case and counter case are registered, investigation should be conducted by 

the same Investigating Officer, but prosecution should be conducted by two 

different public prosecutors and the trial should be conducted by the same 

court. 

2. After recording the evidence and after hearing the arguments in a case, the 

judgment should be reserved and thereafter, evidence should be recorded and 

the arguments should be heard in the other case and in both the matters, the 

judgment should be pronounced simultaneously one after another on the same 

day, by the same Judge, who heard the matters. 

3. After recording the evidence and after hearing the arguments, the judgment 

should be reserved in one case and thereafter the evidence should be recorded 

and the arguments should be heard in the other case. It is needless to observe 

that the arguments in both the matters shall be heard by the same Learned 

Judge. The judgments should be pronounced by the same Judge 

simultaneously i.e., one after the other 

4. In deciding each case, the Trial Judge can only rely on the evidence recorded in 

that particular case and the evidence recorded in the cross case (or counter 

case) cannot be looked into. 

5. The Judge shall not be influenced by the evidence or arguments in the cross 

case. However, if the evidence recorded in one case is brought on record in 

another case in accordance with the procedure known to law, then, such 

evidence which is legally brought on record can be looked into. Except in such 

situation, the evidence recorded in one case cannot be looked into in another 

case. 

6. Further Held, If the Trial Court by not adopting the salutary procedure 

mentioned supra disposes of the case and the counter case on different 

dates acquitting the accused therein and no appeal is preferred in one of the 

cases and appeal is preferred in the case decided later, the proceedings in the 

later case are not vitiated. 

7. The Court cannot compel the State to file an appeal in any given case. It is left 

to the wisdom of the State to decide as to whether the Judgment passed by the 

Court below needs to be questioned or not. If the State is satisfied about the 

                                                           
21  State of Karnataka Rep. by Circle Inspector of Police .v. Hosakeri Ningappa, ILR 

2012 KAR 509. 
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Judgment passed in one case it may choose not to file appeal in that case. 

However, the State may feel that in the other case (i.e., in the counter case), 

appeal may be necessary. In such an event, nobody can prevent the State from 

filing the appeal.  

8. If two cases arise out of the same incident and if two charge sheets are filed, 

two trials will be held. - In a given case, the Trial Judge may choose to acquit 

the accused in both the cases or may choose to convict the accused in both the 

cases; the Trial Judge may even convict the accused in one case and acquit the 

accused in another case. The decision will depend upon facts and 

circumstances of each case. 

9. Merely because the appeal is not filed in one case and the appeal is filed in the 

other case, the proceedings will not get vitiated automatically in the later case. 

In Court's considered opinion, in such a situation, the accused in such cases 

will have to show prejudice suffered by him. However, as a proposition of law, it 

cannot be laid down that the appeal filed in the second case by the State 

questioning the Judgment and Order of acquittal needs to be dismissed in 

limine on the ground that the proceedings in the later case is vitiated. 

10. It all depends upon facts and circumstances of individual case to be decided by 

the Appellate Court to see whether any prejudice is caused to the accused in 

not conducting the trial of the case and the cross case simultaneously. 

It is pertinent to note that the procedure to be adopted by the Courts while dealing 

with the case and counter case is the Judge made procedure and not a 

statutory procedure. 

 

6. LEGAL POSITION TO CONDUCT TARIL OF CROSS CASES 

In P.Suryakumar [A2] .v. State of Tamilnadu,22 Justice M.V. Muralidaran 

sum up the procedure and the legal issues relating to the counter cases in the 

following words; 

1. No Court of Sessions shall take cognizance of any offence unless the case has 

been committed to it by the jurisdictional Magistrate. 

 

2. The Court of Sessions has no power to direct a Magistrate to commit any case 

to his file nor can a Court of Sessions withdraw a case from a Magistrate to his 

file.  

 

                                                           
22  .Suryakumar [A2] .v. State of Tamilnadu rep. by the Inspector of Police, 

Crl.A.No.457 of 2004 dated 10.12.2018 https:// indiankanoon.org/doc/113728531/. 
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3. If any of the offences in a given case is exclusively triable by a Court of 

Sessions then, the legal duty of the Magistrate is to commit the case to the 

Court of Sessions for trial as provided in Section 209 of Cr.P.C.  

 

4. In cross cases, where one of the cases involves offences exclusively triable by a 

Court of Sessions and in the other case none of the offence is exclusively triable 

by a Court of Sessions, then, as provided in Section 323 of Cr.P.C. the 

jurisdictional Magistrate should commit both the cases for trial to the Court of 

Sessions. 

 

5. On such committal of cross cases arising out of the same occurrence, the 

Sessions Court shall scrupulously follow the procedure laid down by the 

Hon'ble Supreme Court in Nathi Lal v. State of U.P.,.23 

6. In any other case involving offences which are not exclusively triable by a Court 

of Sessions and if it appears to the jurisdictional Magistrate that for any of the 

grounds enumerated under Section 407 (1) of Cr.P.C. that the case needs to be 

tried by a Court of Sessions, the learned Magistrate shall submit a report to the 

High Court and on such report the High Court may order for committal of such 

case to the Court of Sessions for trial and thereupon on committal, the 

Sessions Court shall try the same as per Chapter XVIII of the Code of Criminal 

Procedure. 

7. In any event, the trial court shall not record common evidence or substitute the 

evidence recorded in one case as evidence in the other case and shall not 

consider the evidence recorded in one case in the other case. 

8. In no case, the trial court shall deliver a common judgment in two or more 

cases [vide Nathi Lal's case.  

9. In respect of the cases where trial has not already commenced before the Court 

of Sessions without the case being committed, the accused shall be at liberty to 

raise objection at the earliest opportunity or else, the court shall follow the 

dictum laid down in State of Madhya Pradesh v. Bhooraji.24   

10. In respect of cross cases, for each case there has to be a separate public 

prosecutor to conduct the prosecution. 

Nathilal .v. State of U.P.25, and State of M.P. .v. Mishrilal (Dead) & Ors.26 

Supreme Court observed that same Judge must try both the cross-cases one 

                                                           
23  Nathi Lal v. State of U.P., 1990 Supp. SCC 145. 

24  State of Madhya Pradesh v. Bhooraji and others, 2001 Cri.L.J. 4228 (1). 

25  Nathilal .v. State of U.P., 1990 (Supp) SCC 145. 

26  State of M.P. .v. Mishrilal (Dead) & Ors., (2003) 9 SCC 426. 

https://indiankanoon.org/doc/1233094/
https://indiankanoon.org/doc/77087502/
https://indiankanoon.org/doc/940928/
https://indiankanoon.org/doc/1233094/
https://indiankanoon.org/doc/954891/
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after another. After recording of evidence in one case is completed, he must 

hear the argument but he must reserve the judgment. Thereafter, he must 

proceed to hear the cross case and after recording all the evidence, he must 

hear the argument, but reserve the judgment in that case. The same ld. Judge 

must thereafter dispose of the matters by two separate judgments. In deciding 

each of the cases, he can rely only on the evidence recorded in that particular 

case. The evidence recorded in the cross case cannot be looked into, nor can 

the Judge be influenced by whatever is argued in the cross case. Each case 

must be decided on the basis of the evidence which has been placed on record 

in that particular case without being influenced in any manner by the evidence 

or argument urged in the ld. Judge one after the other. 

7. NON-EXPLANATION OF THE INJURIES SUSTAIBED BY THE 

ACCUSED  

The important consideration in cross cases is that non-explanation of the 

injuries sustained by the accused, which is fatal to the case of the prosecution.   

It is the duty of the prosecution to explain the injuries sustained by the 

accused.  It is incumbent on the part of the prosecution, to have explained the 

injuries sustained by the accused.   

In Lakshmi Singh .v. State of Bihar27 supreme court, referring to earlier 

decisions in Mohar Rai v. State of Bihar28  it was held that where the 

prosecution fails to explain the injuries on the accused, two results follow:  

1. that the evidence of the prosecution witnesses is untrue; and  

2. that the injuries probabilise the plea taken by the appellants in a murder case, 

the non-explanation of the injuries sustained by the accused at about the time 

of the occurrence or in the course of altercation is a very important 

circumstance from which the court can draw the following inferences: 

(1) that the prosecution has suppressed the genesis and the origin of the 

occurrence and has thus not presented the true version; 

(2) that the witnesses who have denied the presence of the injuries on the 

person of the accused are lying on a most material point and therefore their 

evidence is unreliable; 

(3) that in case there is a defence version which explains the injuries on the 

person of the accused it is rendered probable so as to throw doubt on the 

prosecution case. 

The omission on the part of the prosecution to explain the injuries on the 

person of the accused assumes much greater importance where the evidence 

                                                           
27  Lakshmi Singh .v. State of Bihar, (1976) 4 SCC 394. 

28  Mohar Rai v. State of Bihar, (1968) 3 SCR 525: AIR 1968 SC 1281: 1968 Cri LJ 

1479. 

https://indiankanoon.org/doc/807023/
https://indiankanoon.org/doc/1935279/
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consists of interested or inimical witnesses or where the defence gives a version 

which competes in probability with that of the prosecution one. 

However there may be cases where the non-explanation of the injuries by the 

prosecution may not affect the prosecution case.29  This principle would 

obviously apply to cases where the injuries sustained by the accused are minor 

and superficial or where the evidence is so clear and cogent, so independent 

and disinterested, so probable, consistent and creditworthy, that it far 

outweighs the effect of the omission on the part of the prosecution to explain 

the injuries. 

8.CONCLUSION 

The Supreme Court has described the procedure and practice of simultaneous 

trial of case and counter case as "fair procedure", " salubrious practice", 

"salutary practice", "generally recognized rule", "proper procedure to adopt" 

etc., in various judgments.  It is also settled position in law as laid down by the 

Supreme Court in the aforementioned judgments that in deciding the case and 

the counter case, the Trial Judge can only rely on the evidence recorded in that 

particular case and the evidence recorded in the cross case cannot be looked 

into, nor can the Judge be influenced by the arguments in the cross case. Each 

case must be decided on the basis of the evidence which has been placed on 

record in that particular case without being influenced in any manner by the 

evidence and the arguments in the cross case. It is also relevant to note that 

the investigation is to be conducted by the same Investigating Officer and the 

prosecution should be conducted by two different Public Prosecutors. 

The cross- cases should be tried together by the same court irrespective of the 

nature of the offence involved. The rationale behind this is to avoid the 

conflicting judgments over the same incident because if cross cases are allowed 

to be tried by two courts separately there is likelihood of conflicting judgments. 

The legislature is still parrying to incorporate such a salubrious practice as a 

statutory requirement in the Code.  There is no statute governing the 

procedure to be adopted in case and counter case or cross cases. However, the 

Supreme Court has laid down the procedure for trial in such matters. The 

Legislature ought to remedy the defect by enacting the procedure in that 

regard. However, the Judge, made law relating to procedure mentioned is being 

followed since 1929 till this day. The law declared by the Supreme Court binds 

all the Courts in India under Article 141 of the Constitution of India.  

 

                                                           
29  State of Rajasthan .v. Madho, AIR 1991 SC 1065 at 1067. 

https://indiankanoon.org/doc/882644/
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