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 In Criminal  Justice System in India, the system adopted by the Criminal

Procedure  Code,  1973  is  the  adversary  system  based  on  the  accusatorial

method.  “if  a  Criminal  Court  is  to be an effective instrument in  dispensing

justice, the presiding judge must cease to be a spectator and a mere recording

machine.  He  must  become  a  participant  in  the  trial  by  evincing  intelligent

active interest.

It  is  quite  obvious,  the  Judges  serving  in  the  Criminal  Side,  used  to

explore  frequently,  on  the  word“Investigation”  to  combat  with  day-today

issues surrounded on the topic. This small piece of work, is aimed to facilitate

the Judges when they held-up in quest, about the topic and make this article

as a ready reckoner of decisions touching the sphere of Investigation,  with

limited scope.  This  compilation has  been carried out  with an endeavour  to

sensitize the Magistracy, as pro-active and responsive.

I) Introduction on Investigation:

Before reaching the precedents on the topic, it is more appropriate to

have a look on the concept and evaluations of word “investigation”.

 As per Sec. 2 ( h ) of Cr. P.C., investigation has been defined in following

terms :

(h)  "Investigation"  includes  all  the  proceedings  under  Code  for  the

collection of evidence conducted by a police officer or by any person (other

than a Magistrate) who is authorized by a Magistrate in this ;  

At this  juncture,  it  pertinent to refer  that  there are lot of  difference

between the two phrases 'Investigation' and 'Inquiry' under Criminal Law. As

stated above, Sec. 2(h) of Cr.P.C defined the word 'Investigation'. As the same
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way, S. 2(g) of Cr.P.C defines the word 'Inquiry'. The definition given in Sec. 2(g)

Cr.P.C extracted hereunder for reference :

Sec.  2(g)  :  ”Inquiry”  means  every  inquiry,  other  than  a

trial, conducted under this Code by a Magistrate  Court.

The Code of Criminal Procedure itself  defined in Sec. 157 Cr.P.C   the

procedure for investigation preliminary inquiry.   

Sec. 157. Procedure for investigation preliminary inquiry.

1. If, from information received or otherwise,  officer in charge of a

police station has reason to suspect the commission of an offence

which he is empowered under section 156 to investigate, he shall

forthwith  send  a report of  the  same to a Magistrate  empowered

to take cognizance of such offence upon a police report and shall

proceed in person, or shall depute one of his subordinate officers

not being below such rank as the State Government may, by general

or special order, prescribe in this behalf, to proceed, to the spot, to

investigate  the  facts  and  circumstances  of  the  case,  and,  if

necessary,  to  take  measures  for  the  discovery  and  arrest  of  the

offender;  

  
The Sec 173 (1) of Cr.P.C adumbrated that the Investigation shall  be

completed without unnecessary delay. The relevant portion runs as : 

Every  investigation  under  this  Chapter  shall  be  completed  without

unnecessary delay. The manner and procedure of Investigation  has  been

discussed  and  outlined  by  our  superior  courts  in   various  decisions. An

handful of desicions are extracted and cited hereunder for easy  reference. 

1) The Full Bench of Hon’ble Apex Court in H. N. Rishbud And Inder Singh
Vs.   The  State  Of  Delhi, reported  in  1955  AIR  SC  196  defined  the
Investigation in following terms,

 “ Investigation usually starts on information relating to the commission

of  an  offence  given  to  an  officer  in  charge  of  a  police  station  and

recorded under section 154 of the Code…….…..By definition, it includes

"all  the  proceedings  under  the  Code  for  the  collection  of  evidence
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conducted by a police officer". For the above purposes, the investigating

officer is given the power to require before himself the attendance of

any person appearing to be acquainted with the circumstances of the

case….. .

 Thus,  under  the  Code  investigation  consists  generally  of  the

following steps:

1. Proceeding to the spot,

2. Ascertainment of the facts and circumstances of the case,

3. Discovery and arrest of the suspected offender, and

4. Collection of evidence relating to the commission of the offence

which may consist of (a) the examination of various persons (including

the accused) and the reduction of their statements into writing, if the

officer  thinks  fit,   (b)  the  search  of  places  of  seizure  of  things

considered necessary for the investigation and to be produced at the

trial, and  

 
 5. Formation of the opinion as to whether on the material collected

there is a case to place the accused before a Magistrate for trial and if so

taking the necessary steps for the same by the filing of a charge-sheet

under section 173.”  

 

2)  In Adri Dharan Das Vs. State of West Bengal [ AIR 2005 SC 1057 ] it 

has been opined by the Apex Court that: 

“arrest is a part of the process of investigation intended  to secure several

purposes.  The accused may   have to be questioned in detail  regarding

various facets of motive,  preparation,  commission and aftermath of the

crime and connection of other persons, if any, in the crime.” 

 3)        In Niranjan Singh Vs. State of U.P. [ 1957 AIR SC 142 ], it has  been

laid down by the Apex Court that investigation is not an inquiry or trial before

the Court and that is why the Legislature did not contemplate any  irregularity

in investigation as of sufficient importance to vitiate or otherwise  form any

infirmity  in  the  inquiry  or  trial.   Similarly  in  S.N.Sharma  Vs.  Bipen  Kumar

Tiwari [1970  AIR  786],  it  has  been  observed  that  the  power  of  police  to

investigate is  independent of any control by the Magistrate. Further it  was
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apparently held that Sec. 159 Cr.P.C. does not empower a Magistrate  to stop

investigation by the police. 

  4)          In State of Bihar Vs. J.A.C. Saldanha [ 1980 AIR SC 326 ) it has been

observed that there is a clear cut and well demarcated sphere of activity in the

field of crime detection and crime punishment and further investigation of an

offence  is  the  field  exclusively  reserved  for  the  executive  in  the  Police

Department.  

 5)         In Manubhai Ratilal Patel Vs. State of Gujarat and Others, [ (2013) 1 

SCC 314 ], the Hon'ble Apex court held as  

“It is apposite to note that the investigation, as has been dealt with in

various authorities of this Court, is  neither an inquiry nor trial.  It  is

within  the  exclusive  domain  of  the  police  to  investigate  and  is

independent of any control by the Magistrate. The sphere of activity is

clear cut and well demarcated. Thus viewed, we do not perceive any

error in the order passed by the High Court refusing to grant a writ of

habeas corpus as the detention by virtue of the judicial order passed

by the Magistrate remanding the accused to custody is valid in law. “ 

II)  Ordering Investigation U/s 156(3) and 202 Cr.P.C by Magostrates:

 As per Sec.  39, the Code of Criminal Procedure mandates that every

person, aware of the commission of or intention of any persons to commit, any

offences  under  the  Indian  Penal  Code,  (as  set  out  is  Sec.  39  Cr.P.C)  shall

forthwith give information to the nearest Magistrate or Police Officer of such

commission  or  intention.  Further  Sec.  154  of  the  Code,  ensures  that  the

Information  related  to  Cognizable  Offences  shall  be  registered  and  to  be

investigated by the Police, in a manner known to Law. In so for as, information

related to Non-cognizable offences, the Police Officer can investigate the said

offences,  only  after  getting  an order  from  the Magistrate  concerned.  Sub-

section  (1)  of  Sec.  156  empowers  the  in-charge  of  a  Police  Station  to

investigate any cognizable offence which Court having jurisdiction over  the

local  area  within  its  limit  or  to  try  under  the  provisions  of  Chapter  XIII,

the power of the Magistrate to order such an investigation is vested in him

who can take cognizance of the offence under Sec. 190 of the Code of Criminal
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Procedure. If the Station House Officer U/s. 154(1) & 156(1) Cr.P.C refuses to

register the Information related to a Cognizable offence, the aggrieved can

approach the Superintendent of Police in writing and by post. Even then, if he

felt  aggrieved,  he can very  well  approach the Jurisdiction Magistrate for a

direction relating to an  Investigation by Police U/s. 156(3) Cr.P.C.  

 The Magistrate while dealing a Complaint filed U/s. 200 Cr.P.C under

Chapter XV, empowered U/s. 202 Cr.P.C to  direct an Investigation to be made

by a Police Officer or by such other persons as he thinks fit, for the purpose

of deciding whether or not, there is sufficient ground for proceeding U/s. 200

Cr.P.C.  The  power  U/s.156(3)  Cr.P.C.  covered  in  Chapter  XII,  to  direct  an

investigation by the police authorities is at the pre-cognizance stage and the

power  to  direct  a  similar  investigation  U/s.  202  Cr.P.C  is  at  the  post-

cognizance  stage.  Usually,  on  receipt  of  the  Order  from  Magistrate  U/s.

156(3) Cr.P.C, will register an FIR and then proceed with Investigation. Rather,

when he received an order from a Magistrate U/s. 202 Cr.P.C, there need not

be an FIR, prior to investigation. The Investigation U/s. 156 (3) Cr.P.C and Sec.

202 Cr.P.C are different in nature. The order of Investigation U/s. 156(3) Cr.P.C

culminated  with  a  final  Report  U/s.  173 Cr.P.C.  The  Order  U/s.  202  Cr.P.C

culminates with a Report U/s.  202 Cr.P.C.   The Magistrate on receipt  of  a

complaint  is  bound  to  apply  his  judicial  mind  and  take  a  decision  as  to

whether he should take cognizance of the offence under Section 190 of the

Code or order for an investigation under  Section 156(3) of the Code or in

cases not falling under the proviso to Section 202, order an investigation by

the police which could be in the nature of an enquiry as contemplated by

Section 202 of the Code. ( See - Ajai Malviya vs State Of U.P. and others - 2001

CriLJ 313 )   

 

a)           In  Devarapali  Lakshminarayana Reddy  Vs.  Narayana Reddy,  (1976)  3

SCC  252, National Bank of Oman Vs. Barakara Abdul Aziz, (2013) 2 SCC 488,

Madhao Vs. State of Maharashtra,  (2013) 5 SCC 615,  Rameshbhai Pandurao

Hedau Vs. State of Gujarat, (2010) 4 SCC 185, the scheme of Sections 156 (3)

and 202 has been discussed in a detailed manner.  

 b) In Rameshbhai Pandurao Hedau Vs. State Of Gujarat [ (2010) 4 SCC 185 ],

the Apex court discussed the scope of Sec. 156(3) and 202 Cr.P.C and held as : 
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“16. Reference was also made to the decision of this Court in Mohd.
Yousuf vs. Afaq Jahan (Smt.) and Anr.  [(2006) 1 SCC 627], where it has been
held that when a Magistrate orders investigation under Chapter XII of the
Code, he does so before he takes cognizance of the offence. Once he takes
cognizance  of  the  offence,  he  has  to  follow  the  procedure  envisaged  in
Chapter XV of the Code. The inquiry contemplated under Section 202(1) or
investigation by a police officer or by any other person is only to help the
Magistrate to decide whether or not there is sufficient ground for him to
proceed further on account of the fact that cognizance had already been
taken  by  him  of  the  offence  disclosed  in  the  complaint  but  issuance  of
process had been postponed.  

17.  The  law  is  well-settled  that  an  investigation  ordered  by  the
Magistrate under Chapter XII is at the precognizance stage and the inquiry
and/or  investigation ordered under  Section  202 is  at  the post-cognizance
stage. What we have to consider is whether the Magistrate committed any
error  in  refusing  the appellant's  prayer  for  an  investigation by  the police
under Section 156(3) of the Code and resorting to Section 202 of the Code
instead, since both the two courses were available to him.  

18.  The power  to  direct  an  investigation to  the police  authorities  is
available  to  the  Magistrate  both  under  Section  156(3)  Cr.P.C.  and  under
Section 202 Cr.P.C. The only difference is the stage at which the said powers
may be invoked. As indicated hereinbefore, the power under Section 156(3)
Cr.P.C.  to  direct  an  investigation  by  the  police  authorities  is  at  the  pre-
cognizance  stage  while  the  power  to  direct  a  similar  investigation  under
Section  202  is  at  the  post-cognizance  stage.  The  learned  Magistrate  has
chosen to adopt the latter course and has treated the protest petition filed
by  the  Appellant  as  a  complaint  under  Section  200  of  the  Code  and  has
thereafter  proceeded under  Section 202 Cr.P.C.  and kept the matter  with
himself for an inquiry in the facts of the case. There is nothing irregular in the
manner in which the learned Magistrate has proceeded and if at the stage of
Sub-section (2) of Section 202 the learned Magistrate deems it fit, he may
either  dismiss  the  complaint  under  Section  203  or  proceed  in  terms  of
Section 193 and commit the case to the Court of Sessions.   

C )  In view of the change in tendency of  mind set of the litigants, the

Hon'ble Apex Court mandated the Petitioner / Complainant, who approaches

the Magistrate U/s. 156(3) Cr.P.C, ought to swear an affidavit related to the

facts.  The  said  legal  position  was  enshrined  in  Priyanka  Srivastava  &

Another Vs. State Of U.P. & Others  [(2015) 6 SCC 287 : AIR 2015 SC 1758 ]

and the relevant excerpt would runs as : 

27. ….That apart, in an appropriate case, the learned Magistrate would be well
advised to verify the truth and also can verify the veracity of the allegations.
This affidavit can make the applicant more responsible. We are compelled to
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say so as such kind of applications are being filed in a routine manner without
taking  any  responsibility  whatsoever  only  to  harass  certain  persons.  That
apart,  it  becomes more disturbing and alarming when one tries  to pick  up
people  who  are  passing  orders  under  a  statutory  provision  which  can  be
challenged  under  the  framework  of  said  Act  or  under  Article  226  of  the

Constitution  of  India.  But  it  cannot  be  done  to  take  undue
advantage  in  a  criminal  court  as  if  somebody  is  determined  to  settle  the
scores. We have already indicated that there has to be prior applications under
Section 154(1) and 154(3) while filing a petition under Section 156(3). Both the
aspects should be clearly spelt out in the application and necessary documents
to that effect shall  be filed.  The warrant for giving a direction that an the
application  under  Section  156(3) be  supported  by  an  affidavit  so  that  the
person making the application should be conscious and  also endeavour to see
that no false affidavit is made. It is because once an affidavit is found to be
false, he will be liable for prosecution in accordance with law. This will deter
him to casually invoke the authority of the Magistrate under  Section 156(3).
That apart, we have already stated that the veracity of the same can also be
verified  by  the  learned  Magistrate,  regard  being  had  to  the  nature  of
allegations of  the case.  We are compelled to  say  so  as  a  number  of  cases
pertaining to fiscal sphere, matrimonial dispute/family disputes, commercial
offences,  medical  negligence  cases,  corruption  cases  and  the  cases  where
there  is  abnormal  delay/laches  in  initiating  criminal  prosecution,  as  are
illustrated in Lalita Kumari are being filed. That apart, the learned Magistrate
would also be aware of the delay in lodging of the FIR. “

Further Investigation: 

 It is seen from the reported and circulated decisions, time and again, the

Trial Courts are struck with an understanding about the concept of 'Further

Investigation' and thereby it has been dealt in detail in this compilation. It can

be analyzed in two phases, namely Pre-Cognizance stage & Post-Cognizance

stage. This effort is aimed to throw some light on the gray areas related to

the topic, with the support of precedents made by superior Courts.  

 The Police officer, who conducts Further Investigation derives power U/s. 

173(8)  Cr.P.C,  after  forwarding  a  report  U/s.  173(2)  Cr.P.C.  The  relevant

portion of Sec. 173(8) Cr.P.C would runs thus : 

(8)  Nothing  in  this  section  shall  be  deemed  to  preclude  further

investigation in respect of an offence after a report under sub- section

(2)  has  been  forwarded  to  the  Magistrate  and,  where  upon  such

investigation, the officer in charge of the police station obtains further

evidence,  oral  or  documentary,  he  shall  forward  to  the  Magistrate  a
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further  report  or  reports  regarding  such  evidence  in  the  form

prescribed; and the provisions of sub- sections (2) to (6) shall, as far as

may  be,  apply  in  relation  to  such  report  or  reports  as  they  apply  in

relation to a report forwarded under sub- section (2).

The power to conduct further investigation by the Investigation Officer,

is not exhausted with the filing of final report under Sec. 173(2) Cr.P.C and

further investigation can be conducted as and when necessary and even after

the commencement of the trial in the case too. The only condition prescribed

by  the  code,  is  that  the  Investigation  Officer  ought  to  obtain  further

evidence, either by oral or documentary. Further, the investigation which is

comprehended under Section 173(8) Cr.P.C is something different, which is

the  exclusive  prerogative  of  the  police.  The  said  position  of  law  was

discussed in detail in Union Public 

Service Commission Vs. S. Papaiah [ (1997) 7 SCC 614 = AIR 1997 SC 3876] and

Sri. Bhagwan Sreepada Vallabha Venkata Vishwanandha Maharaj Vs. State of

A.P. [ (1999) 5 SCC 740 = AIR 1999 SC 2332 ].   

  In Rama Chaudhary V. State of Bihar [AIR 2009 SC 2308], the Apex Court

opined that the law does not mandate of taking of prior permission from the

Magistrate for carrying out a further investigation even after filing of report. It

is a statutory right of Police. 

  There is no statutory requirement for the police to obtain permission

from the concerned court to conduct further investigation in the case. But the

Hon'ble Supreme Court of India has held in the decision in Ram Lal Narang Vs.

State (AlR 1979 SC 1791) that in the interest of independence of Magistracy

and  the  Judiciary,  in  the  interest  of  purity  of  administration  of  Criminal

Justice,  and  in  the  interest  of  comity  of  various  agencies  and  institutions

entrusted with different stages of such administration, it would ordinarily be

desirable that the police should inform the Court and seek formal permission

to make further investigation when fresh facts come to light. Thus it is a sort

of judicial proposition of law that the police should obtain a formal permission

of  the court  to  conduct  further  investigation even if  there  is  no  statutory

requirement to do so.  
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              In the case of Hasanbhai Valibhai Qureshi Vs. State of Gujarat and Ors., 

[ MANU/SC/0302/2004 : AIR 2004 SC 2078 ] the Apex Court held that:- 

"Coming  to  the  question  whether  a  further  investigation  is

warranted,  the  hands  of  the  investigating  agency  or  the  Court

should not be tied down on the ground that further investigation

may delay the trial, as the ultimate object is to arrive at the truth.  

.... 

In  Om  Prakash  Narang  and  another  v.  State  (Delhi  Admn.)

(MANU/SC/0216/1979 : AIR 1979 SC 1791) it was observed by this

Court that further investigation is not altogether ruled out merely

because cognizance has been taken by the Court. When defective

investigation comes to light during course of trial, it may be cured

by  further  investigation  if  circumstances  so  permitted.  It  would

ordinarily  be  desirable  and  all  the  more  so  in  this  case  that

police should inform the Court and seek formal permission to

make  further  investigation  when  fresh  facts  come  to  light

instead of being silent over the matter keeping in view only the

need  for  an  early  trial  since  an  effective  trial  for  real  or  actual

offences  found during  course  of  proper  investigation  is  as  much

relevant, desirable and necessary as an expeditious disposal of the

matter by the Courts... 

As discussed above, the Code of Criminal Procedure, with unequivocal

terms  affirmed  the  powers  of  Investigation  Officer  to  conduct  further

Investigation U/s.  173 (8)  Cr.P.C.   Coming to the question of Magistrate's

Power, in ordering 'Further Investigation' is significant and distinguished in

two stages, namely Post – Cognizance stage and Pre-Cognizance stage.  

 Till  the  receipt  of  Final  Report,  the  Magistrate  is  not  empowered  to

supervise or monitor the Investigation by making suggestions, proposals or

ideas, on the Investigation Officer about the modus of Investigation, except

on the circumstances narrated in Sakri Vasu's Case. The process and mode of

Investigation  are  exclusive  domain  of  the  Investigation  Officer,  which  is

subject to assessment, when he forward a Report U/s. 173(2) Cr.P.C to the

Magistrate. 
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 The Hon'ble Supreme Court in several cases, manifestly spelled out the

ways  and  courses  open  to  the  Magistrate  on  receipt  of  the  final  report

forwarded to him U/s. 173(2) Cr.P.C.  In Bhagwant Singh Vs. Commissioner of

Police reported in [1985 AIR (SC) 1285 = 1985 Cri L J 1521], the Apex Court

held as : 

Now, when the report forwarded by the officer-in charge of a police

station  to  the  Magistrate  under  sub-section  (2)(i)  of  Section 173

comes up for consideration by the Magistrate, one of two different

situations  may  arise.  The  report  may  conclude  that  an  offence

appears to have  been committed by a particular person or persons

and in such a case, the Magistrate may do one of three things:    (1)

he may accept the report and take cognizance of the offence and

issue process, or 

(2) he may disagree with the report and drop the proceeding or 

(3) he may direct further investigation under sub-section (3) of Section

156 and require the police to make a further report. The report may on the

other hand state that, in the opinion of the police, no offence appears to

have  been  committed  and  where  such  a  report  has  been  made,  the

Magistrate again has an option to adopt one of three courses: 

(1) he may accept the report and drop the proceeding or 

(2) he  may  disagree  with  the  report  and  taking  the  view  that  there  is

sufficient ground for proceeding further, take cognizance of the offence and

issue process or 

(3) he may direct further investigation to be made by the police under sub-

section (3) of Section 156.  

 The Hon'ble Apex Court in Reeta Nag Vs. State of West Bengal [ (2009)

9  SCC  129]  discussed  the  concept  of  further  investigation  and  also  with

stages, when the Court / Judicial Magistrate can entertain the request. That

apart the Apex Court also held that the ordering Re-Investigation is beyond

the jurisdictional competence of Magistrate. The relevant excerpt would runs

as : 

17. In addition to the above, the decision of this Court in Randhir

Singh Rana's case [(1997) 1 SCC 361], also makes it clear that after

taking cognizance of an offence on the basis of a police report and

after appearance of the accused,  a Judicial Magistrate cannot of



11

his own order further investigation in the case, though such an

order could be passed on the application of  the investigating

authorities. The  view  expressed  in  Randhir  Singh  Rana's  case

(supra)  finds support in  the decision of  this  Court  in  the case of

Dinesh Dalmia vs. CBI [(2007) 8 SCC 770], wherein while considering

various provisions of the Criminal Procedure Code including Section

173 thereof, this Court held that so long as the charge-sheet is not

filed  within  the  meaning  of  Section  173(2)  Cr.P.C.,  investigation

remains  pending.  But,  even  the  filing  of  a  charge-sheet  did  not

preclude  an  Investigating  Officer  from  carrying  on  further

investigation in terms of Section 173(8) Cr.P.C. 

... 

20. In the instant case, the investigating authorities did not apply for

further investigation and it was only upon the application filed by

the  de  facto  complainant  under  Section  173(8),  was  a  direction

given by the learned Magistrate to re-investigate the matter. As

we have already indicated above,  such a course of  action was

beyond the jurisdictional competence of the Magistrate. Not only

was  the  Magistrate  wrong  in  directing  a  re-investigation  on  the

application made by the de facto complainant, but he also exceeded

his jurisdiction in entertaining the said application filed by the de

facto complainant. 

 

 Recently, the Hon'ble Supreme Court in Amrutbhai Shambhubhai Patel

Vs. Sumanbhai Kantibhai Patel & Others,  reported in 2017 (2) Scale 198 =

2017 SCC Online SC 86 carefully analyzed all the judicial pronouncements in

this regard, including the decision in  Vinay Tyagi Vs. Irshad Ali @ Deepak &

others [(2013)  5  SCC  762]  along  with  Law  Commission  Report,  has

categorically held that at any rate, either suo mottu or at the instance of

defacto complainant, the Magistrate cannot order further investigation after

taking cognizance of Police Report. After taking cognizance, the remedy of

further Investigation, is available only to Investigation Officer for the reasons

adumbrated in Sec 173(8) Cr.P.C at the Post-Cognizance stage. The relevant

passage runs thus : 
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49.  Though the Magistrate  has  the  power  to  direct  investigation

under  Section  156(3)  at  the  precognizance  stage  even  after  a

charge-sheet or a closure report is submitted,  once cognizance is

taken  and  the  accused  person  appears  pursuant  thereto,  he

would  be  bereft  of  any  competence  to  direct  further

investigation either suo motu or acting on the request or prayer

of the complainant/informant.  The direction for investigation by

the Magistrate under Section 202, while dealing with a complaint,

though is at a postcognizance stage, it is in the nature of an inquiry

to derive satisfaction as to whether the proceedings initiated ought

to be furthered or not. Such a direction for investigation is not in

the nature of further investigation, as contemplated under Section

173(8) of the Code. If the power of the Magistrate, in such a scheme

envisaged by the Cr.P.C to order further investigation even after the

cognizance is taken, accused persons appear and charge is framed,

is acknowledged or approved, the same would be discordant with

the state of law, as enunciated by this Court and also the relevant

layout of the Cr.P.C. adumbrated hereinabove. ... In a way, in view of

the  three  options  open  to  the  Magistrate,  after  a  report  is

submitted by the police on completion of the investigation, as has

been  amongst  authoritatively  enumerated  in  Bhagwant  Singh

(supra), the Magistrate, in both the contingencies, namely; when he

takes  cognizance  of  the  offence  or  discharges  the  accused,

would  be  committed  to  a  course,  whereafter  though  the

investigating agency may for good reasons inform him and seek

his  permission  to  conduct  further  investigation,  he  suo  motu

cannot embark upon such a step or take that initiative on the

request or prayer made by the complainant/informant. Not only

such power  to  the Magistrate  to  direct  further  investigation suo

motu  or  on  the  request  or  prayer  of  the  complainant/informant

after cognizance is taken and the accused person appears, pursuant

to  the  process,  issued  or  is  discharged  is  incompatible  with  the

statutory design and dispensation, it would even otherwise render

the  provisions  of  Sections  311  and  319  Cr.P.C.,  whereunder  any

witness can be summoned by a Court and a person can be issued

notice to stand trial at any stage, in a way redundant. 
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 At  this  juncture  it  is  pertinent  to  note  that  the  Magistrate  is  not

empowered to specify the Post  / Rank of the Police officer or the name,

while ordering Further Investigation. In Hemant Dhasmana Vs Central Bureau

Of Investigation and another reported in (2001) 7 SCC 536 = AIR 2001 SC

2721), the Hon'ble Apex court held that : 

Nonetheless,  we  are  in  agreement  with  the  observation  of  the

learned Single Judge of the High Court that  the Special Judge or

the magistrate could not direct that a particular police officer or

even an officer of a particular rank should conduct such further

investigation.  It  is  not  within  the  province  of  the  magistrate

while exercising the power under Section 173(8) to specify any

particular  officer  to  conduct  such  investigation, not  even  to

suggest  the  rank  of  the  officer  who  should  conduct  such

investigation. 

 

Further Investigation by a Different Agency 

 The  Magistrate  is  not  supposed  to  order  a  further  investigation  by  a

different  agency  (agency  other  than  the  original  investigating  agency),

otherwise it will amount to reinvestigation. Only the Constitutional Courts

under  Art  226,  32 and 136 have the power to  order  reinvestigation by a

different  agencies,  such  as  the  CBI,  CBCID  etc.,  (  see  Central  Bureau  Of

Investigation Vs. State Of Rajasthan And Another [2001 (3) SCC 333] )  Having

said that, in such cases, the Magistrate is not powerless, if the magistrate

suspects  any  foul  play  in  the  investigation,  he  can always  pass  orders  to

senior  Police  officers  to  supervise  the  investigation  personally  and  file

periodical compliance reports. The superior officers are bound to supervise

the investigation as per the Police Standing Orders.

➢  Can a Magistrate order for Investigation U/s. 156(3) Cr.P.C or further

Investigation by CBI ?  

 The answer to query could be, apparently negative.   

➢   Has a magistrate power to direct the Central Bureau of Investigation

to conduct investigation into any offence? is  came up before the Hon'ble
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Supreme Court in Central Bureau Of Investigation Vs. State Of Rajasthan And

Another [2001 (3) SCC 333] and the issue has been concluded as  

As the present discussion is restricted to the question whether a

magistrate can direct the CBI to conduct investigation in exercise of

his powers under Section 156(3) of the Code it is unnecessary for us

to travel beyond the scope of that issue. We, therefore, reiterate

that  the magisterial power cannot be stretched under the said

sub-section beyond directing the officer in  charge of  a  police

station to conduct the investigation.  

At this juncture, it is pertinent to note that the Constitutional Courts

alone can order CBI Probe and the said principle has been emphasized in

State of West Bengal and others Vs. The Committee for Protection of

Democratic Rights West Bengal and others  [(2010) 3 SCC 571 : AIR 2010

SC 1476]. 

➢  There will be yet another question related to the topic,  Can CBI take

over the investigation of a criminal case registered by the State Police? 

 Yes, it can, only in the situations detailed hereunder : 

(i) The concerned State Government makes a request to that effect and

the Central Government agrees to it. 

(ii) The State Government issues notification of consent under Section 6 of

the DSPE Act ( Delhi Special Police Establishment Act., 1946 ) and the Central

Government issues notification under Section 5 of the DSPE Act. 

(iii) The  Supreme  Court  or  High  Courts  being  the  Constitutional

Courts, orders CBI to take up such investigations. 

➢ Can a Magistrate order for Investigation U/s.156(3) Cr.P.C by CBCID 

Police ?  Manifestly the answer could be “No”. 

 As per Chapter V Para 1 of the CB CID Manual, cases can be registered on the

orders of Hon'ble High Court / Hon'ble Supreme court. The relevant portion

runs thus : 

 

 “1.  Regular  case  should  be  registered  under  the  following

circumstances:- 

a) On the orders of the Supreme Court/High Court; 
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b) On the request of the State Government; 

c) On the orders of the DGP/CB CID Headquarters.” 

The Crime Branch Manual  has been approved by the Government as

could  be  seen  from  G.O.Ms.No.185,  Home  (Pol.VIII)  Department  dated

16.02.2004.  Further more, Hon'ble High Court in S.Madhiyazhagan Vs. State,

rep. By the Inspector of Police, CBCID, Tirupur District (2018(1) MWN(cr)423 -

https://indiankanoon.org/doc/53299318/     )  held that the Judicial  Magistrate is

not empowered under Section 156(3) Cr.P.C. to direct the Crime Branch CID

to investigate an offence. 

 

Order of Re Investigation by the Magistrate

 Pursuant, to the Re-Investigation and De-novo investigation, the  Magistrate 

at any rate, can't order Fresh, Re, or De-novo investigation. The said principle 

was discussed in detail by the Apex Court along with other issues and settled 

in Dharam Pal Vs. State of Haryana & Others [(2014) 3 SCC 306]. The relevant 

portion extracted hereunder for reference : 

“We may further elucidate, the power to order fresh, de-novo or re-

investigation  being  vested  with  the  Constitutional  Courts,  the

commencement  of  a  trial  and  examination  of  some  witnesses

cannot  be  an  absolute  impediment  for  exercising  the  said

constitutional  power  which  is  meant  to  ensure  a  fair  and  just

investigation. It can never be forgotten that as the great ocean has

only one test, the test of salt, so does justice has one flavour, the

flavour  of  answering  to  the  distress  of  the  people  without  any

discrimination. 

 Monitoring of Investigation: 

 Though there is no such procedural law enables the Judicial Magistrate

to monitor the investigation in an explicit manner, the Hon'ble Apex Court in

Sakiri Vasu Vs State Of U.P. and Others [(2008) 2 SCC 409], adumbrated that

the  Magistrate  can  monitor  the investigation.  It  should  be  exceptional  in

nature, not a routine and casual.  The excerpt would runs thus : 

https://indiankanoon.org/doc/53299318/
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15.  Section 156(3) provides for a check by the Magistrate on the

police performing its duties under Chapter XII Cr.P.C. In cases where

the  Magistrate  finds  that  the  police  has  not  done  its  duty  of

investigating the case at all, or has not done it satisfactorily, he can

issue a direction to the police to do the investigation properly, and

can monitor the same.  

18. It is well-settled that when a power is given to an authority to

do something it includes such incidental or implied powers which

would ensure the proper doing of that thing. In other words, when

any power is expressly granted by the statute, there is impliedly

included in the grant, even without special mention, every power

and every control the denial of which would render the grant itself

ineffective. Thus where an Act confers jurisdiction it impliedly also

grants the power of doing all such acts or employ such means as

are essentially necessary to its execution.  The above position also

discussed in an earlier occasion in Union of India Vs. Prakash P.

Hinduja and another [2003 (6) SCC 195]  and it has been observed

by the Hon'ble Apex Court that, a Magistrate cannot interfere with

the investigation by the police. However, in our opinion, the ratio of

this decision would only apply when a proper investigation is being

done  by  the  police.  If  the  Magistrate  on  an  application  under

Section  156(3)  Cr.P.C,  satisfied  that  proper  investigation  has  not

been  done,  or  is  not  being  done by  the  officer-in-charge of  the

concerned  police  station,  he  can  certainly  direct  the  officer  in

charge of the police station to make a proper investigation and can

further monitor the same. 

 We the judges, must bear in mind that the decision of Apex Court in

Sakiri Vasu's case does not empower the magistrates to intervene or usurp

into the process or flow of investigation, or to direct the police to conduct

the investigation in a particular manner. The power is very limited intended

to  monitor  investigation  within  limits  prescribed,  as  permissible  and  the

same should be exercised cautiously and judiciously to meets the ends of

Justice.  

II.  COGNIZANCE OF OFFENCE-A BIRD’S EYE VIEW:-
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Though the word 'cognizance' (rooting from Old French "conoisance",

based on Latin "cognoscere") or the words 'taking cognizance' have not been

deciphered  and  defined  in  the  procedural  law,  the  same  derive  definite

connotation from plethora of  precedents  and gain  perceptive  explanation

and  incisive  exegesis  from  judicial  pronouncements.  While  plain  and

dictionary meaning thereof is 'taking note of', 'taking account of', 'to know

about', 'to gain knowledge about', 'awareness about certain things' etc. -  in

law, the common understanding of the term 'cognizance' is "taking judicial

notice  by  a  court  of  law,  possessing  jurisdiction,  on  a  cause  or  matter

presented before it so as to decide whether there is any basis for initiating

proceedings and determination of the cause or matter 'judicially'". Thus, legal

sense of taking judicial notice by a court of law or a Magistrate is altogether

different from the view and idea a layman has for it; however, a broad and

general comprehension is 'judicial notice by a court of law on a crime which,

according to such court, has been committed against the complainant, to take

further action if facts and circumstances so warrant'.

In  the  language  of  the  Hon'ble  Apex  Court  employed  in  its  earliest

decision (Ref: R.R.Chari v. State of U.P. (AIR 1951 SC 207), "taking cognizance

does not involve any formal action or indeed action of any kind but occurs as

soon as a Magistrate as such applies his mind to the suspected commission of

offence".

Regarding the procedure involved in taking cognizance, to start with,

there  must  be  application  of  judicial  mind  to  the  materials,  oral  and

documentary as well  as other information submitted and apprised of.  The

litmus test of taking cognizance, whether it be relating to an offence on a

complaint, or on a police report, or upon information of a person other than a

police officer, is making a thorough assessment of the allegations by coming

into grip with the facts presented and bringing into focus the law on

the subject and applying the facts to the law and thereafter arriving at a

conclusion by a process of reasoning and evidencing that all  relevant facts

have  been  taken  note  of  and  properly  analysed  in  the  light  of  the  law

applicable.
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"Taking cognizance"of a case relating to an alleged offence is different

from  "cognizable  case".  A  Police  Officer  can  register  an  FIR  only  if  a

cognizable  offence  is  made  out  and  he  cannot  investigate  into  a  non-

cognizable  offence  without  seeking  permission  from  the  court.  Both  the

terms  seem  to  sound  similar  but  they  stand  for  a  meaning  and  context

different from each other. Though the word 'cognizance' is not defined in the

Code of Criminal Procedure (in short 'Code'), 'cognizable offence' is defined in

Section 2 (c) of the Code, which reads as follows:-

"Congnizable  offence means an  offence  for  which,  and  'cognizable

case' means a case in which a police officer may, in accordance with the First

schedule or under any other law for the time being in force, arrest without

warrant ", and Section 2(l) defines 'non-cognizable offence' as follows:-

"Non-Cognizable  offence means  an  offence  for  which  and  'non

cognizbale case' means a case in which a police officer has no authority to

arrest without warrant."

Therefore, one must be clear about the application of the Code with

reference  to  "taking  cognizance"  and  distinction  between  "cognizable"

and  "non-cognizable"  offences.  Once  cognizance  is  taken,  process  may

have to be issued against the person, who is alleged to have committed

the offence and the procedure adumbrated must necessarily follow. For

better analysis of the scope of cognizance and the consequences arising

therefrom, it is worthwhile to highlight the scheme of relevant provisions

in the Code and the case laws touching the same.

Chapter XIV of the Code under the caption 'Conditions requisite for

initiation of proceedings'  employs the word 'cognizance' and the very first

Section in the said Chapter viz., Section 190, outlines as to how cognizance of

offences will be taken by a magistrate of an offence on a complaint, or on a

police report or  upon information of a person other than a  police officer.

Section  191 empowers the Chief Judicial  Magistrate for transfer of a case

taken  on  file  suo  motu  by  a  Judicial  Magistrate  concerned  since  the

Magistrate  himself  being  a  complainant,  there  may  be  scope  for  alleging

prejudice or malice. By virtue of Section 192, a Chief Judicial Magistrate, who

takes cognizance of an offence, by passing administrative order, transfer the

case concerned to the file of any other Magistrate subordinate to him for

inquiry or trial. Section 193 prohibits cognizance of any offence by a court of
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Sessions  stepping  into  the  shoes  of  the  court  having  original  jurisdiction

except in cases where power is conferred by the statute while Section  194

empowers Sessions Courts for transfer of cases to the file of Additional and

Assistant Sessions Judges. Section 195 deals with prosecution for contempt

of lawful authority of public servants for offences against public justice and

for offences relating to documents given in evidence; Section 196 pertains to

offences against the State and for criminal conspiracy to commit the offence;

and Sections 197, 198,  198-A and 199 relates to prosecution of Judges &

public servants,  prosecution for offences against marriage,  offences under

Section 498-A IPC and defamation respectively.

Chapter XV with the title 'Complaints to Magistrates'  contain four

sections viz., 200 to 203 regarding examination of complainant, procedure by

Magistrate not competent to take cognizance of the case, postponement of

issue of process and dismissal of complaint. Sections 204 to 208 at Chapter

XVI  with  the caption  'Commencement  of  proceedings  before  Magistrates'

deal with the subsequent proceedings that would follow after cognizance is

taken. It must be taken note of, in cases where police report is submitted for

taking cognizance, the Magistrate may resort to one of the three options: (i)

he  may  accept  the report  and take congnizance of  the offence and issue

process; (ii) he may disagree with the report and drop the proceedings or (iii)

he may direct further investigation under sub- section (3) of Section 156 and

require the police to make a further report. In a case where the report on the

other hand states that, in the opinion of the police, no offence appears to

have been committed, again,  the Magistrate has three opinions viz.,  (a) he

may accept the report and drop the proceedings; (b) he may disagree with the

report and by holding that there is sufficient ground for proceeding further,

take cognizance of the case and issue process or  (c)he may direct  further

investigation to be made by the police under sub- section 3 of Section 156.

It is worthwhile to mention below certain case laws of the Hon'ble Apex

Court  wherein the scope and purview of  the term 'cognizance'  are vividly

explained ;

i) R.R.Chari Vs. The State of Uttar Pradesh,  AIR (38) 1951 Supreme

Court 207 Before it can be said that any Magistrate has taken cognizance of

any offence under S.190 he must have applied his mind to the offence for
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the purpose of proceeding in a particular way as indicated in the subsequent

provisions of Chapter. Proceeding U/S. 200 & thereafter sending it for inquiry

& report U/S.202. When the Magistrate applies his mind not for the purpose

of proceeding under the subsequent sections of the Chapter but for taking

action of some other kind, e.g. ordering investigation u/S. 156(3), or issuing a

search warrant for the purpose of the investigation, he cannot be said to have

taken cognizance of the offence.

ii) Narayandas Bhagwandas Madhavdas Vs. West Bengal, AIR 1959

Supreme Court 1118 (V 46 C 150) It was held as to when cognizance is taken

of an offence will depend upon the facts and circumstances of each case and

it  is  impossible  to  attempt to  define what is  meant by  taking cognizance.

Issuing of a search warrant for the purpose of an investigation or of a warrant

of arrest for that purpose cannot by themselves be regarded as acts by which

cognizance is taken of an offence. It  is  only when a Magistrate applies his

mind for the purpose of proceeding under S.200 and subsequent sections of

Ch. XVI of the code of Criminal Procedure or under S.204 of Ch. XVII of the

Code  that  it  can  be  positively  stated  that  he  had  applied  his  mind  and

therefore had taken cognizance.

iii) AIR 1976 Supreme Court 1672 D. Lakshminarayana Vs. V. Narayana

What is meant by "taking cognizance of an offence" by the Magistrate within

the contemplation of Section 190? This expression has not been defined in

the  Code.  But  from  the  scheme  of  the  Code,  the  content  and  marginal

heading of Section 190 and the caption of Chapter XIV under which Sections

190 to 199 occur, it is clear that a case can be said to be instituted in a Court

only when the Court takes cognizance of the offence alleged therein. The

ways in which such cognizance can be taken are set out in clauses (a), (b) and

(c)  of  Section  190  (1).  Whether  the  Magistrate  has  or  has  not  taken

cognizance of the offence will depend on the circumstances of the particular

case including the mode in which the case is sought to be instituted, and the

nature of the preliminary action,  if  any,  taken by the Magistrate.  Broadly

speaking, when on receiving a complaint, the Magistrate applies his mind for

the purposes of proceeding under Section 200 and the succeeding sections

in Chapter XV of the Code of 1973, he is said to have taken cognizance of the

offence within the meaning of Section 190(1) (a). If, instead of proceeding

under  Chapter  XV,  he  has  in  the judicial  exercise  of  his  discretion,  taken
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action of some other kind, such as issuing a search warrant for the purpose

of investigation, or ordering investigation by the police under Section 156(3),

he cannot be said to have taken cognizance of any offence.

iv) The  power  to  order  police  investigation  under  Section  156(3)  is

different from the power to direct investigation conferred by Sec. 202 (1).

The  two  operate  in  distinct  spheres  at  different  stages.  The  first  is

exercisable at the pre-cognizance stage, the second at the post-cognizance

stage when the Magistrate is in seisin of the case. That is to say in the case of

a complaint regarding the commission of a cognizable offence, the power

under  Sec.  156(3)  can  be  invoked  by  the  Magistrate  before  he  takes

cognizance of the offence under Section 190 (1)(a). But if he once takes such

cognizance and embarks upon the procedure embodied in Chapter XV, he is

not  competent  to  switch  back  to  the  pre-  cognizance  stage  and  avail  of

Section  156 (3).  It  may  be  noted further  that  an  order  made  under  sub-

section (3)  of  Section 156,  is  in  the nature  of  a  peremptory  reminder  or

intimation to the police to exercise their  plenary  powers of  investigation

under Section 156 (1). Such an investigation embraces the entire continuous

process which begins with the collection of evidence under Section 156 and

ends with a report or charge sheet under Section 173. On the other hand,

Section 202 comes in at a stage when some evidence has been collected by

the Magistrate in proceedings under Chapter XV, but the same is deemed

insufficient  to  take  a  decision  as  to  the  next  step  in  the  prescribed

procedure. In such a situation, the Magistrate is empowered under Section

202 to direct, within the limits circumscribed by that section, an investigation

"for the purpose of deciding whether or not there is sufficient ground for

proceeding." Thus the object of an investigation under Section 202 is not to

initiate  a  fresh  case  on  police  report  but  to  assist  the  Magistrate  in

completing proceedings already instituted upon a complaint before him.

v) AIR 1985 Supreme Court 1285 Bhagwant Singh Vs. Commissioner

of Police and another Magistrate deciding not to take cognizance of offence

or  drop  proceedings  against  some  persons  mentioned  in  F.I.R.  must  give

notice and hear first the informant. In a case where the Magistrate to whom

a  report  is  forwarded  under  sub-sec.(2)  of  S.173  decided  not  to  take

cognizance of the offence and to drop the proceeding or takes the view that

there is no sufficient ground for proceeding against some of the persons
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mentioned in the First Information Report, the Magistrate must give notice

to the informant and provide him an opportunity to be heard at the time of

consideration  of  the  report.  However,  either  from  the  provisions  of  the

Criminal  Procedure  Code  or  from  the  principles  of  natural  justice,  no

obligation on the Magistrate to issue notice to the injured person or to a

relative  of  the  deceased for  providing  such  person an opportunity  to  be

heard at the time of consideration of the report can be spelt out, unless such

person is the informant who has lodged the F.I.R. But, even if such person is

not  entitled  to  notice  from  the  Magistrate,  he  can  appear  before  the

Magistrate and make his submissions when the report is considered by the

Magistrate for the purpose of deciding what action he should take on the

report.

There can, therefore, be no doubt that when, on a consideration of the

report made by the officer in charge of a police station under sub-section (2)

(i) of S.173, the Magistrate is not inclined to take cognizance of the offence

and issue process, the informant must be given an opportunity of being heard

so  that  he  can  make  his  submissions  to  persuade  the  Magistrate  to  take

cognizance of the offence and issue process.

vi) (1993) 2 Supreme Court Cases 16 Kishun Sing and others Vs State

of Bihar Sessions Court has jurisdiction, on committal of a case to it, to take

cognizance of offence of persons not named as offenders, whose complicity

in the crime comes to light from the material available on record – Hence on

committal  under  S.209,  Sessions  Judge  justified  in  summoning,  without

recording evidence, the appellants not named in police report under Sec.173

to stand trial along with those already named therein. Sessions Court having

jurisdiction under S.193,  mere exercise of power under a wrong provision

(S.319) would not render its order invalid.

On committal, the restriction on the Court of Session to take cognizance

of an offence as  a court of  original  jurisdiction gets lifted.  "The object  of

Section 190 is to ensure the safety of a citizen against the vagaries of the

police by giving him the right to approach the Magistrate directly if the police

does not take action or he has reason to believe that no such action will be

taken  by  the  police.  Even  though  the  expression  'take  cognizance'  is  not
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defined, it is well settled by a catena of decisions of this Court that when the

Magistrate  takes  notice  of  the  accusations  and  applies  his  mind  to  the

allegations  made in  the complaint  or  police  report  or  information and on

being satisfied that the allegations, if proved, would constitute an offence

decides to initiate judicial proceedings against the alleged offender he is said

to  have  taken  cognizance  of  the  offence.  Cognizance  is  in  regard  to  the

offence, not the offender.

Vii) (1995) 1 Supreme Court Cases 684 State of W.B. and Another Vs.

Mohd. Khalid  and Another Section 190 of the Code talks of cognizance of

offences by Magistrates. This expression has not been defined in the Code.

In its broad and literal sense, it means taking notice of an offence. This would

include the intention of initiating judicial proceedings against the offender in

respect of that offence or taking steps to see whether there is any basis for

initiating judicial proceedings or for other purposes. The word 'cognizance'

indicates the point when a Magistrate or a Judge first takes judicial notice of

an offence.  It  is  entirely  a  different  thing  from initiation of  proceedings;

rather it is the condition precedent to the initiation of proceedings by the

Magistrate or the Judge. Cognizance is taken of cases and not of persons. It

has,  thus,  reference  to  the  hearing  and  determination  of  the  case  in

connection with an offence.

Viii) 1997  Supreme  Court  Cases  (Cri)  415  Rashmji  Kumar  (smt)  Vs.

Mahesh Kumar Bhada It is fairly settled legal position that at the time of

taking  cognizance  of  the  offence,  the  Court  has  to  consider  only  the

averments made in the complaint or in the charge-sheet filed under Section

173, as the case may be. It was held in State of Bihar V. Rajendra Agarwall

(1996 (8) SCC 164) that it is not open for the Court to sift or appreciate the

evidence  at  that  stage  with  reference  to  the  material  and  come  to  the

conclusion that no prima facie case is made out for proceeding further in the

matter. It is equally settled law that it is open to the Court, before issuing the

process,  to  record  the  evidence,  and  on  consideration  of  the  averments

made in the complaint and the evidence thus adduced, it is required to find

out whether an offence has been made out. On finding that such an offence

has been made out and after taking cognizance thereof, process would be

issued to the respondent to take further steps in the matters.
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ix) 1998 (4) Crimes 543 Ponnal @ Kalaiyarasi Vs. Rajamanickam and 11

others,  werin it was held that “ No doubt, it is true that the complaint filed

by a private party can be dismissed by the learned Magistrate under Section

203 Cr.P.C.,  if  he thinks that there is no sufficient ground for proceeding.

While exercising his discretionary powers, the learned Magistrate should not

allow himself to evaluate and appreciate the sworn statements recorded by

him under Section 202 Cr.P.C. All that he could do would be, to consider as to

whether there is  a prima facie case for a criminal offence, which, in his

judgment, would be sufficient to call upon the alleged offender to answer.

At the stage of Section 202 Cr.P.C. enquiry, the standard of proof which is

required finally before finding the accused guilty or otherwise should not be

applied at the initial stage. This what exactly done by the learned Magistrate

in the instant case.”

To  conclude,  on  this  subject   of  Cognizance,  as  remarked  by  the

Hon’ble Supreme Court, there is no special charm or any magical formula in

the expression 'taking cognizance' which merely means judicial application of

the mind of the Magistrate to the facts mentioned in the complaint with a

view to take further judicial action.

III) Procedure in diffrent types of Criminal Trial, with special reference to

Trial befoer the Magistrates:

The  Code  of  Criminal  Procedure  1973  (in  short  Cr.P.C.)  is  a

procedural law providing the mechanism in which manner the criminal trial is

to be conducted on the basis of substantive criminal law i.e.  I.P.C. and other

criminal  statute.  The  primary  object  of  the  criminal  justice  system  is  to

ensure that the trial must be fair. The Presiding Officer is supposed to treat

the accused innocent till  charge is  proved against him but at the same time

the guilty person should not be escaped from the punishment.

We all know that under Code of Criminal Procedure 1973, four types of

trials are prescribed for adjudicating criminal cases. They are:

(1) Summary trial cases; (Section 260 to 265 Cr.PC)

(2) Trial of summons cases; (Section 251 to 259 Cr.PC)
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(3) Trial of warrant cases, (Secs. 238 to 243 & 244 to 247 Cr.PC)

(4) Trial of cases triable by a Court of Session. (Secs.205 to 237 Cr.PC)2

Different trial procedures are adopted in the the court to try the cases

summarily  in  minor  offences  while,  Code  to  adopting  enable  eloborate

procedure in warrant cases and more eloborate procedure in sessions cases.

The word   “trial”   is  not  defined anywhere in the Criminal  Procedure Code,

however,  it  means  an  commonly  understood  the  stage  of trial  began  after

framing    the    charge   and  end  with the  conviction or acquittal.  The criminal

procedure for judicial adjudications is  divided in 37 chapter and classified in

two schedules  (i)  the  offences  classified  under  I.P.C.  and  (ii)  the  offences

classified  other  than  I.P.C.  The nature of  trial  are divided  on the  basis  of

seriousness  of offences, its gravity and  jurisdiction  and on the  basis  of the

gravity,  seriousness  of the  offences  the  substantive law  i.e.  I.P.C.  is  divided

into  37  parts  by  granting separate  nomenclature  particularly  the  nature of

offences  like  the  offence  against  State,  human  body, property,   public

tranquility, documents, marriage etc.

1}    Procedure in Sessions     Trial  

(i) Police case225 to 237 Cr.P.C.

Chapter  XVIII  of  Cr.P.C. starting with  Sec.225 and ending

with  section  237  deals  with  provisions governing  the trialbefore  a

Court of  Session. Sec.225  Cr.P.C.  enjoins  that in every trial  before  a

Court  of  Session  the  prosecution  shall  be  conducted  by  a  Public

Prosecutor.

When  the  accused  appears  or  is  brought  before  court

pursuant  to  the  commitment  of  the  case,  the  Public  Prosecutor

should open  the  case  by  describing the  charge  brought  against  the

accused and stating by what evidence he proposes to prove the guilt

of the accused.

After  considering  the  record  of  the  case  and  the

documents submitted along with such record and after hearing the

submissions  of  the  accused  and  the  prosecution,  if  the  judge

considers  that  there  are    no  sufficient  grounds    for  proceeding  
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against the accused, he shall discharge the accused giving reasons

for doing so.

If,  however,  the  judge  is  of  the  opinion  that  there  is

ground for presuming that the accused has committed the offence he

may frame the charge against the accused in writing. At this stage the

Sessions Judge is  entitled to consider only the documents produced

by  the  prosecution along  with the  charge sheet.  The  accused  is  not

entitled to produce or cause production of any document at this stage

for the consideration of the Sessions Judge. After framing the charge

same  shall  be  read  over  and  explained  to  accused  in  vernacular

manner. And than he shall be asked as to whether he pleads guilty of

the offence charged or whether  he claims to be tried for the charge.

If the judge is of opinion that the offence that is actually

made out is not one exclusively triable by a court of Sessions then he

shall frame  a  charge against  the  accused and transfer  the  case  for

trial to the  Chief Judicial  Magistrate  who shall  try  the  case  as if it

were a warrant case instituted on a police report.

Section 229 of  Cr.P.C. provides that if the  accused pleads

guilty  the  Judge  shall  record  the plea  and  may,  in  his  discretion,

convict  him  thereon.  Even  though  Sec.229  Cr.P.C.  gives discretion  to

the judge to convict the accused, in case he pleads guilty, the charge

in a  sessions case being  for  grave  offences, it  is  desirable  that the

accused is  not straightaway convicted.  The proper course would be

to call upon the prosecution to prove its case by adducing evidence.

Where  the  accused does  not  plead guilty  the court  shall

call  upon the prosecution to adduce evidence in support of its case.

After  the  conclusion  of the  prosecution evidence,  the  accused  is to

be  examined  under  Sec.313  (1)  (b)  Cr.P.C.   with  regard  to  the

incriminating circumstances appearing against him in the evidence for

the prosecution. After the examination of the accused the court has

to post the case for hearing under Sec.232 Cr.P.C. if after hearing the

prosecution and the defence the judge considers that
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there is  no    evidence    to indicate that the accused committed the  

offence with which he is charged the judge can record an order of

acquittal under Sec.232 Cr.P.C.

After  hearing  under  Sec.232  if  the  accused  is  not

acquitted  thereunder,  the  accused shall  be  called upon  to  enter  on

his  defence  and  to  adduce  any  evidence  which  he  might  have  in

support thereof. After the conclusion of the defence evidence, if any,

the case has to be taken up for arguments.

After  hearing the  arguments,  the court  has  to  pass  the

judgment in accordance with Secs.235 Cr.P.C. If the judgment is one of

conviction and  the  judge does  not  proceed  to  invoke  the  beneficial

provision of the Probation of Offenders Act,  1958, he shall hear the

accused  on the  question  of  sentence and  then  pass  a  sentence  in

accordance with law.

ii)        Complaint case :S.190 to 210 of     Cr.P.C  .

Ch.  XIV  of  Cr.P.C  lays  down  provisions  containing  conditions

required for  initiation of proceedings and specially regarding cognizance of

complaint case. Sec.  190  to 204  deals  with  'cognizance'  of  cases and Sec.

190(1) lays that, Magistrate can take cognizance of offence

• upon complaint;

• upon police report; or

• upon his own knowledge, or upon information received from any

other person, other than a police officer.

Sec.193  Cr.P.C.   provides that  except  as  otherwise  expressly

provided  by  the  Cr.P.C.  or  any  other  law,  no  Court  of  Session  shall  take

cognizance of any offence as a court of original jurisdiction unless the case

has been committed  to it by a Magistrate under the Cr.P.C. except   in   special  

enactments.  

SCOPE OF SEC. 200 AND 202:

Ch. XV of Cr.P.C. lays down the procedure which a Magistrate has

to follow when a complaint is made to him. The very object of law is to give a

person  an  access  to  justice  other  than  upon  police  report.  After  above

referred examination,   question  of  issuance   of  summons   comes   in.
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Magistrate   can    either   issue the summons  or order inquiry under Sec. 202.

If evidence collected above is found insufficient to take decision, Magistrate

may either inquire himself  or  direct investigation by police officer under

Sec. 202(1) of Code. Such  investigation is only for helping the Magistrate to

decide whether or not there is sufficient ground to proceed further.

After receiving  the report  of  investigation  under  Sec.202,  the

Court will consider whether there is sufficient ground to proceed. If there is

no sufficient ground to proceed, the Court shall dismiss the complaint under

Sec. 203.  If there is sufficient  ground  to  proceed,  then the  Magistrate  will

issue summons or warrant, as the case may be.

OPTIONS AVAILABLE TO THE MAGISTRATE:

Options which  are  available  to  the  Magistrate  after  receipt  of

complaint  could  be  summarized  thus. Following   five   options   are   available   to

the Judicial Magistrate who is competent to take cognizance of the case.

a.  Rejection   of the   complaint,   b.  Order    of    investigation   under Sec.    156(3)   ,   c.

Taking   cognizance   of the   offence   , d. Issuance   of   process   ,

e. Dismissal of the complaint.

Committal of case :

The provisions regarding committal of case are

prescribed  in  Sec. 209 of Cr.P.C. and Para 9 to 12 of

Chapter IIIof  Criminal  Manual.  In  all  cases  instituted  on  Police  Reports  or

otherwise,  whenever  the  accused  appears  or  is  brought  before  the

Magistrate,  and  it  appears  to  the  Magistrate  that  the  offence    is  triable  

exclusively by   the Court of Sessions  , he   shall   commit   the   case   to the Court   of  

Sessions,  send to that Court the record of the case and the documents and

articles, if any, which are to be produced in evidence and notify to the Public

Prosecutor  of the  commitment  of  the  case  to the Court of  Sessions under

Section 209 of the Code of Criminal Procedure, 1973.

Sec.  210 of  Cr.P  .C.  provide  the  procedure  to be  followed  when

there  is  complaint case  and  police  investigation   in respect  of  the  same

offence and  if  Magistrate  is  satisfied  that  same are  in  respect  of  same

offence he shall   clubbed   together   both   proceeding.

3} Procedure in Warrant     Trial  
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There are two types of cases provided in Cr.P.C. i.e. Summonscases

and  Warrantcase.  Warrantcase  case  means a  case  relating  to  an  offence

punishable with death, or imprisonment for life, or   imprisonment   for   a term  

exceeding  two  years while  summonscases  means  an  case  relating  to  an

offence, and  not  being  a  warrantcase. Thus,  the trials  are  normally  divided

into  warrant  trial  and  a  summons  trial.  For  trial  of  warrants  cases  by

Magistrate two procedures are prescribed.  One is  adopted by Magistrate in

cases instituted on police reports (Sections 238 to 243 Cr.P.C. and

248 to 250 of Cr.P.C.) and other is for cases instituted otherwise than police

reports. (Sections 244 to 247 of Cr.P.C. and 248 to 250, 275 Cr.P.C.)

(a) Police case

Under Section   238   Cr.P.C.   when in a warrant case, instituted on a

police  report, the  accused appear or  is  brought  before  the  Magistrate,  the

Magistrate has to satisfy himself that he has been supplied the all necessary

documents submitted with chargesheet.

Section 239 CrPC provides that if the Magistrate after  considering  the

chargesheet  filed  u/s.  173  CrPC  and  hearing,  considers  the  charge    to  be  

groundless, he would discharge the accused and record his reason for so doing.

If, on examination of aforementioned documents, he comes to the prima facie

conclusion that there is a   ground   for   proceeding   with the trail  , he proceeds to

frame the charge.

After framing  a  charge  under Section  240  CrPC,  the  Magistrate

has  to  proceed under Section  242  CrPC and under sub section  (3) of that

Section the Magistrate is bound to proceed to take all such evidence as may

be produced in support of the prosecution. This provision and the provisions

in subsection (1) and (2) of the Section 243, CrPC are mandatory.

The provisions of s. 243 apply equally to cases instituted on police

report or on private complaint. After the examination and crossexamination

of all prosecution witnesses, i.e. after the completion of the prosecution case

the accused shall be called upon to enter upon his  defence and any written

statement put in shall be filed with the record.

(b)  Private  case  :Section  244  to  250  of  Code  of  Criminal

Procedure are pertaining to cases instituted otherwise then on police report.

Under section 244 of  Cr. P. C  when in any warrant case instituted otherwise
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than  on  a  police  report,  the  accused  appears  or  is brought  before  the

Magistrate,  the  Magistrate  shall proceed  to  hear  the  prosecution and shall

take all such evidence as may be produced in support of the prosecution.

After  taking  all  evidence  under  section  244(1)  of  Cr.  P.C  the

Magistrate reached at the conclusion that no case against accused has been

made out, the Magistrate shall discharge accused for the reasons recorded. If

there is  a  strong  suspicion  about  the  commission of  the  offence and  the

involvement  of accused  the court  shall proceed  to  frame  charge instead  of

discharging the accused.

If the  accused  is  not discharged  under section  245 of  Cr.P.C  the

Magistrate  shall  proceed  to  frame  charge  under  section  246  of  Cr.  P.  C.

against the accused. Charge shall then be read and explained to the accused

and then he has to be asked whether he pleads guilty or has any defence to

make. If the accused refuses to plead or does not plead or claims to be tried

he  shall  be  required  to  state  whether  he  wanted  to  cross  examine  any

witnesses for the prosecution whose evidence has been taken. If the accused

is  ready  to  cross  examine  the  witnesses,  they  shall  be  recalled  for  cross

examination and  re  examination  if  any.  The witnesses shall  be  discharged

after crossexamination  or  reexamination.  Under  section  247 of  Cr.  P.  C. the

accused shall  be called  upon  to  enter upon  his  defence and  to  produce his

defence if any.

C) Conclusion of Warrant trial ( Common to Police case and otherwise

Police Case) :

Section 248 : Acquittal or Conviction.

The section means that in a warrant case both instituted on police

report and private complaint the only order that can be passed after charges

is either a)acquittal or b)conviction.

Compensation for accusation without reasonable cause

As per  section 250  of  Cr.  P. C. if in  any case  the  accused is

discharged or acquitted and the person upon whose complaint or information

the  accusation was made  is  present,  the  Magistrate  may call  upon him  to

show cause why he should not pay compensation to such accused or to each

or any of such accused when there are more than one. If the complainant is

absent then the summons may be issued to him to appear. Under section 250
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[1]  the  accusation must be proved  to  have been made without reasonable

cause.  The  provisions of section 250 of  Cr.  P. C.  apply  to  summons cases  as

well as warrant cases.

Record in Warrant  cases :As  per  section  275  of  Cr.P.C.  in  all

warrant  cases tried  before a  Magistrate,  the evidence of  each witness shall

be  taken down in  writing  by  either  by Magistrate  himself  or  by  dictation in

open  court.  Such  evidence shall  ordinarily be  taken down  in  the form of a

narrating by the Magistrate. The Magistrate may in his discretion taken down

or cause to be taken any part of such evidence in the form of question and

answer.

5} Summon Trial:

A summons case means a case relating to an offence not being a

warrant  case,  implying  all  cases  relating  to  offences  punishable  with

imprisonment not exceeding two years. In respect  of summons cases, there is

no need  to  frame  a  charge.  The court  gives  substance  of  the  accusation,

which  is  called  “notice”,  to  the  accused  when  the  person  appears  in

pursuance to the summons.

In  view  of  Section  251  of  Cr.P.C.  the  Magistrate  is  required  to

explain the particulars   of   the   offence   of which  the accused is prosecuted. As

per  section 252 if the  accused pleads  guilty,  the  Magistrate shall record his

plea as  nearly  as  possible  in the  words  used by  the  accused and may in  his

discretion,  convict  him  thereon.  Section  253  of  Cr.P.C.  is  an  exception  to

general rule which provides a simple procedure for disposing of petty cases

without the presence of accused in court by post and messenger also. By this

provision discretion is given to the Magistrate to  convict the accused. It also

enables the  pleader  authorised  by the  accused to  plead guilty on behalf  of

his client when offence is punishable only with fine. However, as per Section

254  of  Cr.P.C.  if the  accused  is  not  convicted  under Section  252  or  253 the

court  shall hear prosecution and take evidence lead by the prosecution and

also hear  the  accused and take  all  such  evidence  as  he  produces  in   his

defence.  Section  255  of  Cr.P.C.  deals  with the  acquittal or conviction.

Section 256  of  Cr.P.C. deals  with the  circumstances  of  non appearance  or

death of the complainant. Section 257 of Cr.P.C. deals with the withdrawal of

complaint  subject  to  the  satisfaction  of  the  Magistrate.  Apparently  this

section  applies  to  summons  cases.  Section  258  of  Cr.P.C.  deals  with  the
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powers to stop proceeding in certain cases. Section 259 of Cr.P.C. empowers

the  Magistrate  to  convert  a  summons  case  into warrant case  (1)  if   the

offence  is  punishable  with  imprisonment    for         more   than six   months  , & (2) if

he is of the opinion that it would be in the interest   of   justice   try such case in

accordance with the procedure for the trial of warrant cases.

Section 274  of  Cr.P.C.  deals  with  the  record  in  summons  cases and

inquires. The Magistrate shall, as the examination of  each witness proceeds,

make a memorandum of the substance of his evidence in the language of the

Court.However,  if  the  magistrate  is  unable  to  make  such  memorandum

himself,  he  shall,  after  recording  the  reason  of  his  inability,  cause  such

memorandum to be made in writing or from his dictation in open Court.

6}        Summary Trial (Section 260 to 265 and 326 (3)of Cri.P.C.) :The

object  of  summary  trial  is  to  disposal  of  cases  speedily  .  Procedure

prescribed for trial of summonscases should be followed ( S.262). There is no

appeal in such a trial if a sentence of fine only not  exceeding  two hundred

rupees has been awarded.There can be an application for revision to the High

Court.

Procedure for Summary Trials :

The  provisions  of  section  262  are  imperative  and  a  breach

thereof amounts to an illegality and not an irregularity.

Judgment in cases Tried Summarily :

Section  264  lays  down  that  in  every  case  tried  summarily  the

Magistrate  must  record  the  substance  of the  evidence and  the  judgment

that is delivered must also contain a brief statement of the reason for coming

in a particular finding.

Language of Record and Judgment :

Section  265  emphasizes  that  every  such  record  i.e.  the

particulars mentioned in s. 263 and the substance of evidence and judgment

must be recorded in the language of the Court.

7}        Common to all Sections:,   272,273,277,278   to 290,302     to 319   :Chapter

XXIII  A   of   Cr.P.C.         provides   mode of taking and recording evidence  .



33

i] Section  272  : As  per  notification dated  21st  July

1998  of  Govt.  of  Maharashtra, Marathi shall  be the  language  of  all

Criminal Courts in the State subordinate to High Court.

ii] Section  273  makes  it obligatory  that  evidence  for

the prosecution and defence should be taken in the presence of the

accused. However, where personal attendance  of accused is dispense

with, evidence shall be taken in presence of his pleader (exception are

S.205,206,299 & 317).

The  recording  of  evidence  by  video  conferencing  is  also

permissible.(The State of Maharashtra   Vs   Dr. Praful B. Desai &   Anr., AIR

2003 SC 2053).

                   Section 281  deals with the mode of recording examination of the

accused. The  Metropolitan  Magistrate is  required to  make a memorandum

of the substance of the examination of the accused and any other Magistrate

or the Presiding Judge of the Sessions Court is required to record in full the

whole  of  such  examination  including  every  question  put  to  him  and  the

answer given by him. Section 282 casts  duty upon the interpreter to interpret

truthfully. before a Court of Session. Sec.225 Cr.P.C. enjoins that in every trial

before  a Court  of Session  the  prosecution shall  be  conducted  by  a  Public

Prosecutor.

When the accused appears or is  brought before court pursuant to the

commitment  of  the  case,  the  Public  Prosecutor should open  the  case  by

describing  the  charge  brought  against  the  accused  and  stating  by  what

evidence he proposes to prove the guilt of the accused.

After considering the record of the case and the documents submitted

along with such record and after hearing the submissions of the accused and

the prosecution, if the judge considers that there are   no sufficient grounds  

for proceeding against the accused, he shall  discharge the accused giving

reasons for doing so.

If,  however,  the  judge  is  of  the  opinion  that  there  is  ground  for

presuming  that the  accused has committed  the  offence  he  may  frame  the

charge  against  the  accused  in writing.  At  this  stage  the  Sessions  Judge  is

entitled to consider only the documents produced by the prosecution along

with  the  charge  sheet.  The  accused  is  not  entitled  to  produce  or  cause

production  of  any  document  at  this  stage  for  the  consideration  of  the
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Sessions  Judge.  After  framing  the  charge  same  shall  be  read  over  and

explained to accused in vernacular manner. And than he shall be asked as to

whether he pleads guilty of the offence charged or whether  he claims to be

tried for the charge.

If the judge is  of opinion that the offence that is  actually made out is

not one exclusively triable by a court of Sessions then he shall frame a charge

against  the  accused and  transfer  the  case  for  trial  to  the  Chief  Judicial

Magistrate who shall try the case as if it were a warrant case instituted on a

police report.

Section 229 of  Cr.P.C.  provides  that  if  the  accused pleads guilty  the

Judge shall record the plea and may, in his discretion, convict him thereon.

Even  though  Sec.229  Cr.P.C.  gives  discretion  to  the  judge  to  convict  the

accused, in case he pleads guilty, the charge in a sessions case being for grave

offences, it is desirable that the accused is not straightaway convicted.  The

proper course  would  be to call  upon  the  prosecution  to  prove  its case  by

adducing evidence.

Where the accused does not plead guilty the court shall  call  upon the

prosecution to adduce evidence in support of its case. After the conclusion of

the prosecution evidence, the accused is to be examined under Sec.313 (1) (b)

Cr.P.C.  with regard to the incriminating circumstances appearing against him

in the evidence for the prosecution. After the examination of the accused the

court  has to  post the case for hearing under Sec.232 Cr.P.C. if  after hearing

the  prosecution  and  the  defence  the  judge  considers  that  there  is  no

evidence   to indicate that the accused committed the   offence with which he

is charged the judge can record an order of acquittal under Sec.232 Cr.P.C.

After hearing under Sec.232 if the accused is not acquitted thereunder,

the accused shall be called upon to enter on his defence and to adduce any

evidence which he might have in support thereof. After the conclusion of the

defence evidence, if any, the case has to be taken up for arguments.

After  hearing the  arguments,  the court  has  to  pass  the  judgment in

accordance with Secs.235 Cr.P.C. If the judgment is one of conviction and the

judge does not proceed to invoke the beneficial provision of the Probation of

Offenders Act, 1958, he shall hear the accused on the question of sentence

and then pass a sentence in accordance with law.
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(ii) Complaint case :S.190 to 210 of     Cr.P.C  .

Ch.  XIV  of  Cr.P.C  lays  down  provisions  containing  conditions

required for  initiation of proceedings and specially regarding cognizance of

complaint case. Sec.  190  to 204  deals  with  'cognizance'  of  cases and Sec.

190(1) lays that, Magistrate can take cognizance of offence

(a) upon complaint;

(b) upon police report; or

•  (c)  upon his own knowledge, or upon information received from

any other person, other than a police officer.

Sec.193  Cr.P.C.   provides that  except  as  otherwise  expressly

provided  by  the  Cr.P.C.  or  any  other  law,  no  Court  of  Session  shall  take

cognizance of any offence as a court of original jurisdiction unless the case

has been committed  to it by a Magistrate under the Cr.P.C. except   in   special  

enactments.  

SCOPE OF SEC. 200 AND 202:

Ch. XV of Cr.P.C. lays down the procedure which a Magistrate has

to follow when a complaint is made to him. The very object of law is to give a

person  an  access  to  justice  other  than  upon  police  report.  After  above

referred examination,   question  of  issuance   of  summons   comes   in.

Magistrate   can    either   issue the  summons  or  order  inquiry  under Sec.

202.If  evidence  collected  above  is  found  insufficient  to  take  decision,

Magistrate  may  either  inquire  himself  or  direct  investigation  by  police

officer under Sec. 202(1) of Code. Such  investigation is only for helping the

Magistrate to decide whether or not there is sufficient ground to proceed

further.

After receiving  the report  of  investigation  under  Sec.202,  the

Court will consider whether there is sufficient ground to proceed. If there is

no sufficient ground to proceed, the Court shall dismiss the complaint under

Sec. 203.  If there is sufficient  ground  to  proceed,  then the  Magistrate  will

issue summons or warrant, as the case may be.

OPTIONS AVAILABLE :
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Options which  are  available  to  the  Magistrate  after  receipt  of

complaint  could  be  summarized.,  thus Following   five   options   are   available      

to the Judicial Magistrate who is competent to take cognizance of the case.

a. Rejection   of the   complaint,   

b. Order   of   investigation   under Sec.   156(3)   ,   

c. Taking   cognizance   of the   offence   ,

d. Issuance   of   process/summons to the accused   ,

e. Dismissal of the complaint.

Committal of case to the Court of sessions  :  

The provisions regarding committal of the case are

prescribed  in Sec.209  of  r.P.C. In  all  cases  instituted  on  Police  Reports or

otherwise,  whenever  the  accused  appears  or  is  brought  before  the

Magistrate,  and  it  appears  to  the  Magistrate  that  the  offence    is  triable  

exclusively by   the Court of Sessions  , he   shall   commit   the   case   to the Court   of  

Sessions,  send to that Court the record of the case and the documents and

articles, if any, which are to be produced in evidence and notify to the Public

Prosecutor  of the  commitment  of  the  case  to the Court of  Sessions under

Section  209  of  the  Code of  Criminal  Procedure,  1973.  Sec.  210  of  Cr.P  .C.

provide  the  procedure  to be  followed  when  there  is  complaint case  and

police  investigation   in respect  of  the  same offence and  if  Magistrate is

satisfied that same are in respect of same offence he shall   clubbed   together  

both proceeding.

3}  Procedure in Warrant     Trial by Magistrates  

There are two types of cases provided in Cr.P.C. i.e. Summonscases

and  Warrant  case. Warrant case  case  means a  case relating  to an  offence

punishable with death, or imprisonment for life, or   imprisonment   for   a term  

exceeding  two  years while  summonscases  means  an  case  relating  to  an

offence, and  not  being  a  warrantcase. Thus,  the trials  are  normally  divided

into  warrant  trial  and  a  summons  trial.  For  trial  of  warrants  cases  by

Magistrate two procedures are prescribed.  One is  adopted by Magistrate in

cases instituted on police reports (Sections 238 to 243 Cr.P.C. and 248 to
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250 of Cr.P.C.) and other is for cases instituted otherwise than police reports.

(Sections 244 to 247 of Cr.P.C. and 248 to 250, 275 Cr.P.C.)

(c) Police case

Under Section   238   Cr.P.C.   when in a warrant case, instituted on a

police  report, the  accused appear or  is  brought  before  the  Magistrate,  the

Magistrate has to satisfy himself that he has been supplied the all necessary

documents submitted  with  chargesheet.  Section 239 CrPC provides that if

the Magistrate  after  considering  the  chargesheet  filed  u/s.  173  CrPC and

hearing,  considers  the  charge    to  be    groundless  ,  he  would  discharge  the

accused  and  record  his  reason  for  so  doing.  If,  on  examination  of

aforementioned documents,  he  comes  to  the  prima  facie  conclusion  that

there is a    ground    for    proceeding    with the trail  ,  he proceeds  to  frame  the

charge.

After framing  a  charge  under Section  240  CrPC,  the  Magistrate

has  to  proceed under Section  242  CrPC and under sub section  (3) of that

Section the Magistrate is bound to proceed to take all such evidence as may

be produced in support of the prosecution. This provision and the provisions

in subsection (1) and (2) of the Section 243, CrPC are mandatory.

The provisions of s. 243 apply equally to cases instituted on police

report or on private complaint. After the examination and crossexamination

of all prosecution witnesses, i.e. after the completion of the prosecution case

the accused shall be called upon to enter upon his  defence and any written

statement put in shall be filed with the record.

(b) Private  case  :Section  244  to  250  of  Code  of  Criminal

Procedure are pertaining to cases instituted otherwise then on police

report.  Under  section  244  of  Cr.  P.  C  when  in  any  warrant  case

instituted otherwise than on a police report, the accused appears or

is brought before the Magistrate, the Magistrate shall proceed to hear

the prosecution and shall take all  such evidence as may be produced

in support of the prosecution.

After  taking  all  evidence  under  section  244(1)  of  Cr.  P.C  the

Magistrate reached at the conclusion that no case against accused has been

made out, the Magistrate shall discharge accused for the reasons recorded. If

there is  a  strong  suspicion  about  the  commission of  the  offence and  the
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involvement  of accused  the court  shall proceed  to  frame  charge instead  of

discharging the accused.

If the  accused  is  not discharged  under section  245 of  Cr.P.C  the

Magistrate  shall  proceed  to  frame  charge  under  section  246  of  Cr.  P.  C.

against the accused. Charge shall then be read and explained to the accused

and then he has to be asked whether he pleads guilty or has any defence to

make. If the accused refuses to plead or does not plead or claims to be tried

he  shall  be  required  to  state  whether  he  wanted  to  cross  examine  any

witnesses for the prosecution whose evidence has been taken. If the accused

is  ready  to  cross  examine  the  witnesses,  they  shall  be  recalled  for  cross

examination and  re  examination  if  any.  The witnesses shall  be  discharged

after crossexamination  or  reexamination.  Under  section  247 of  Cr.  P.  C. the

accused shall  be called  upon  to  enter upon  his  defence and  to  produce his

defence if any.

Conclusion of Warrant trial ( Common to Police case and otherwise

Police Case) :

Section 248 : Acquittal or Conviction.

The section means that in a warrant case both instituted on police

report and private complaint the only order that can be passed after charges

is either a)acquittal or b)conviction.

Compensation for accusation without reasonable cause

As per  section 250  of  Cr.  P. C. if in  any case  the  accused is

discharged or acquitted and the person upon whose complaint or information

the  accusation was made  is  present,  the  Magistrate  may call  upon him  to

show cause why he should not pay compensation to such accused or to each

or any of such accused when there are more than one. If the complainant is

absent then the summons may be issued to him to appear. Under section 250

[1]  the  accusation must be proved  to  have been made without reasonable

cause.  The  provisions of section 250 of  Cr.  P. C.  apply  to  summons cases  as

well as warrant cases.

Record in Warrant  cases :As  per  section  275  of  Cr.P.C.  in  all

warrant  cases tried  before a  Magistrate,  the evidence of  each witness shall

be  taken down in  writing  by  either  by Magistrate  himself  or  by  dictation in

open  court.  Such  evidence shall  ordinarily be  taken down  in  the form of a
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narrating by the Magistrate. The Magistrate may in his discretion taken down

or cause to be taken any part of such evidence in the form of question and

answer.

           To conclude, it is necessary to remember that a Judge or a Magistrate

does not preside over a criminal trial merely to see that no innocent man is

punished but also to see that a guilty does not escape one is as important as

other and both are public duties which the Judge has to perform. 

         “Law is experience developed by reason ad applied continually to further

experience”. By: Roscoe Pound
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