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34. REFERENCE TO ARBITRATION: After pointing out the disputed

claims of additional work (Ex.P59) and on the oral consent of the counsel for the

appellant, the High Court has referred the parties to arbitration appointing Justice

K.A. Nayar as the arbitrator. Arbitrator/ Tribunal is a creature of the contract

between the parties. There was no arbitration agreement between the parties. The

question falling for consideration is whether the High Court was right in referring

the parties to arbitration on the oral consent given by the counsel without written

instruction from the party.

35. Jurisdictional pre-condition for reference to arbitration under Section

7 of the Arbitration and Conciliation Act is that the parties should seek a reference

or submission to arbitration. So far as reference of a dispute to arbitration under

Section 89 CPC, the same can be done only when parties agree for settlement of

their dispute through arbitration in contradistinction to other methods of

alternative dispute resolution mechanism stipulated in Section 89 CPC. Insofar

reference of the parties to arbitration, oral consent given by the counsel without a

written memo of instructions does not fulfill the requirement under Section 89

CPC. Since referring the parties to arbitration has serious consequences of taking

them away from the stream of civil courts and subject them to the rigour of

arbitration proceedings, in the absence of arbitration agreement, the court can

refer them to arbitration only with written consent of parties either by way of joint

memo or joint application; more so, when government or statutory body like the

appellant-Board is involved.

36. Emphasizing that under Section 89 CPC, referring the parties to

arbitration could be made only when the parties agree for settlement of the dispute

through arbitration by a joint application or a joint affidavit before the court,

in Afcons Infrastructure Ltd. and Anr. v. Cherian Varkey Construction Co. (P)

Ltd. and Ors. (2010) 8 SCC 24, this Court held as under:-

"33. Even if there was no pre-existing arbitration agreement, the parties to

the suit can agree for arbitration when the choice of ADR processes is offered to

them by the court under Section 89 of the Code. Such agreement can be by means

of a joint memo or joint application or a joint affidavit before the court, or by

record of the agreement by the court in the order-sheet signed by the parties. Once

there is such an agreement in writing signed by parties, the matter can be referred

to arbitration under Section 89 of the Code; and on such reference, the provisions
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of the AC Act will apply to the arbitration, and as noticed in Salem Bar Bar

Association, T.N. v. Union of India (I) (2003) 1 SCC 49, the case will go outside

the stream of the court permanently and will not come back to the court."

[Underlining added] The same view was reiterated in Shailesh Dhairyawan

v. Mohan Balkrishna Lulla, (2016) 3 SCC 619 which is as under:-

"28. It has been noticed by this Court in some earlier judgments † that

Section 89 CPC is not very happily worded. Be that as it may, Section

89 provides for alternate methods of dispute resolution i.e. those methods

which are alternate to the court and are outside the adjudicatory function of

the court. One of them with which we are concerned is the settlement of

dispute through arbitration. Insofar as reference of dispute to arbitration is

concerned, it has been interpreted by this Court that resort to arbitration in

a pending suit by the orders of the court would be only when parties agree

for settlement of their dispute through arbitration, in contradistinction to the

Alternate Dispute Resolution mechanism (for short “ADR”) through the

process of mediation where the Judge has the discretion to send the parties

for mediation, without even obtaining the consent of the parties. Thus,

reference to arbitration is by means of agreement between the parties. It is

not in dispute that there was an agreement between the parties for reference

of dispute to the arbitration and it was so referred." [Underlining added]

37. The learned senior counsel for respondent-contractor placed reliance

upon Byram Pestonji Gariwala v. Union Bank of India and Ors., (1992) 1 SCC 31

to contend that the counsel has the implied authority to consent for arbitration on

behalf of a party. In Byram Pestonji Gariwala case, this Court made it clear that

the counsel should not act on implied authority unless there is exigency of

circumstances demanding immediate adjustment of suit by agreement or

compromise
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and the signature of the party cannot be obtained without undue delay. In para (37)

of Byram Pestonji Gariwala case, it was held as under:-

"37. We may, however, hasten to add that it will be prudent for counsel not

to act on implied authority except when warranted by the exigency of

circumstances demanding immediate adjustment of suit by agreement or

compromise and the signature of the party cannot be obtained without undue

delay. In these days of easier and quicker communication, such contingency may

seldom arise. A wise and careful counsel will no doubt arm himself in advance

with the necessary authority expressed in writing to meet all such contingencies in

order that neither his authority nor integrity is ever doubted. This essential

precaution will safeguard the personal reputation of counsel as well as uphold the

prestige and dignity of the legal profession."

38. In a subsequent decision in the context of examining the compromise

under Order XXIII Rule 3 CPC, in Banwari Lal v. Chando Devi (Smt) (Through

LRs.) and Anr. (1993) 1 SCC 581, this Court has observed that the case of Byram

Pestonji Gariwala had ignored the law laid down in Gurpreet Singh v. Chatur

Bhuj Goel (1988) 1 SCC 270 and held that when parties enter into a compromise,

the court must insist upon the parties that the compromise be reduced into writing.

In para (10) in Banwari Lal case, it was held as under:-

"10. ........ The order on face of it purported to dismiss the suit of the plaintiff

on basis of the terms and conditions mentioned in the petition of compromise. As

such, the validity of that order has to be judged treating it to be an order deemed

to have been passed in purported exercise of the power conferred on the Court by

Rule 3 of Order 23 of the Code. The learned Subordinate Judge should not have

accepted the said petition of compromise even if he had no knowledge of the

fraud alleged to have been practised on the appellant by his counsel, because

admittedly the
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petition of compromise had not been signed either by the respondent or his

counsel. This fact should have been discovered by the Court. In the case

of Gurpreet Singh v. Chatur Bhuj Goel (1988) 1 SC 207 it has been said: (SCC p.

276, para 10) “Under Rule 3 as it now stands, when a claim in suit has been

adjusted wholly or in part by any lawful agreement or compromise, the

compromise must be in writing and signed by the parties and there must be a

completed agreement between them. To constitute an adjustment, the agreement

or compromise must itself be capable of being embodied in a decree. When the

parties enter into a compromise during the hearing of a suit or appeal, there is no

reason why the requirement that the compromise should be reduced in writing in

the form of an instrument signed by the parties should be dispensed with. The

court must therefore insist upon the parties to reduce the terms into writing.”

39. Referring the parties to arbitration has serious civil consequences. Once

the parties are referred to arbitration, the proceedings will be in accordance with

the provisions of Arbitration and Conciliation Act and the matter will go outside

the stream of the civil court. Under Section 19 of Arbitration and Conciliation Act,

the arbitral tribunal shall not be bound by the Code of Civil Procedure and

the Indian Evidence Act. Once the award is passed, the award shall be set aside

only under limited grounds. Hence, referring the parties to arbitration has serious

civil consequences procedurally and substantively. When there was no arbitration

agreement between the parties, without a joint memo or a joint application of the

parties, the High Court ought not to have referred the parties to arbitration.

40. The impugned order referring the parties to arbitration, in any event,

inter alia, cannot be sustained on other grounds also. While referring the parties to

arbitration, the impugned judgment has, inter alia, made many observations

affecting crucial areas of disputes namely:- (i) check measurements for the works

done - "measurements taken by the Board after ten years of judgment; whereas

the claims made by the contractor then and there on actual measurement"; (ii)

percentage of labour escalation ordered by the High Court @ 173.60% is

contradictory to the prior method of calculation adopted by the respondent-

contractor in the labour escalation; and (iii) materials escalation @ 98%. These

observations in the impugned judgment would seriously prejudice the rights of the

appellant-Board in pursuing the matter before the Arbitral Tribunal.

41. Contention of the respondent-contractor is that the appellant- Board has

not raised the issue of absence of arbitration agreement before the Tribunal and

the jurisdiction of the Arbitral Tribunal. Since the appellant-Board has challenged
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the impugned order before this Court in the matter pending for consideration, the

appellant-Board could not have raised the issue of lack of jurisdiction before the

Arbitral Tribunal and the contention of the respondent-contractor does not merit

acceptance.

42. The arbitrator has passed the award dated 30.09.2012 for

Rs.19,98,05,805.72 with interest @ 9% p.a. which was subsequently corrected on

29.10.2012 as Rs.21,55,34,430.55 with interest @ 9% p.a. The appeal preferred

by the appellant under Section 34 of the Act was dismissed by the District Judge,

Thiruvananthapuram vide order dated 23.12.2015. The appeal preferred by the

appellant under Section 37 of the Arbitration and Conciliation Act (Arbitration

Appeal No.Z-47 of 2013) was transferred to this Court. While directing the

appellant-Board to pay rupees five crores to the respondent-contractor on

furnishing undertaking vide order dated 20.02.2017, this Court directed

Arbitration Appeal No.Z-47 of 2013 to be sent back to the High Court. Since the

impugned judgment of the High Court is set aside, the award passed by the

Arbitrator is liable to be set aside and consequently the Arbitration Appeal No.Z-

47 of 2013 pending before the Kerala High Court shall stand allowed.

43. IN EXERCISE OF JURISDICTION UNDER ARTICLE 136 OF THE

CONSTITUTION OF INDIA-WHETHER THIS COURT CAN INTERFERE:

Learned senior counsel for the respondent-contractor urged that in exercise of

jurisdiction under Article 136 of the Constitution of India, the Supreme Court

normally does not reappreciate the evidence and findings of fact unless there is

miscarriage of justice or manifest illegality. In support of his contention, learned

senior counsel placed reliance upon Taherakhatoon(D) by LRs. v. Salambin

Mohammad (1999) 2 SCC 635.

44. In exercise of jurisdiction under Article 136 of the Constitution of India,

this Court does not normally reappreciate the evidence and findings of fact; but

where the findings of the High Court are perverse or the findings are likely to

result in excessive hardship, the Supreme Court would not decline to interfere

merely on the ground that findings in question are findings of fact. After referring

to various judgments on the scope in exercise of power under Article 136 of the

Constitution of India, in Mahesh Dattatray Thirthkar v. State of

Maharashtra (2009) 11 SCC 141, this Court in para (35) summarized the

principles as under:-
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"35. From a close examination of the principles laid down by this Court in

the aforesaid series of decisions as referred to hereinabove on the question of

exercising power to interfere with findings of fact by this Court under Article

136 of the Constitution, the following principles, therefore, emerge:

• The powers of this Court under Article 136 of the Constitution of India are

very wide.

• It is open to this Court to interfere with the findings of fact given by the High

Court if the High Court has acted perversely or otherwise improperly.

• When the evidence adduced by the parties in support of their respective cases

fell short of reliability and acceptability and as such it is highly unsafe and

improper to act upon it.

• The appreciation of evidence and finding is vitiated by any error of law of

procedure or found contrary to the principles of natural justice, errors of

record and misreading of the evidence, or where the conclusions of the High

Court are manifestly perverse and unsupportable from the evidence on record.

• The appreciation of evidence and finding results in serious miscarriage of

justice or manifest illegality .

• Where findings of subordinate courts are shown to be perverse or based on no

evidence or irrelevant evidence or there are material irregularities affecting the

said findings or where the court feels that justice has failed and the findings

are likely to result in unduly excessive hardship.

• When the High Court has redetermined a fact in issue in a civil appeal, and

erred in drawing inferences based on presumptions.

• The judgment was not a proper judgment of reversal." [Underlining added]

45. In the present case, for a contract of Rs.7.76 crores under original PAC

amount and revised PAC amount of Rs.10.40 crores, the appellant-

Board has so far paid Rs.56.58 crores and additionally rupees five crores by

order of this Court dated 20.02.2017. As discussed above, the findings of the High

Court are perverse causing loss to the statutory body like the appellant-Board, this

Court would not decline to interfere merely on the ground that the findings in

question are findings of fact. If the judgment of the High Court is to be sustained,

the Board would have to make a total payment of about Rs.100 crores, causing

huge loss to the appellant which would ultimately be passed on to the consumers

and the impugned judgment is liable to be set aside.

46. While we set aside the impugned judgment, what is the order/direction

to be passed is the point falling for consideration. As discussed earlier, under

Ex.P20, the appellant-Board has made excess payment of Rs.1,74,75,247/-. By
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order dated 20.02.2017, this Court directed the appellant to pay a sum of rupees

five crores subject to furnishing of undertaking by respondent-contractor. As per

Ex.P59, the respondent-contractor claimed Rs.5,55,62,597/- for the work done;

material escalation and labour escalation charges claimed additionally. The

admitted amount under Ex.P59 was only Rs.1,55,65,817/-. As discussed earlier,

the amount claimed under Ex.P59 also will not carry subsequent interest. Material

escalation and labour escalation charges additionally claimed are to be calculated

only on monthly basis. Since an amount of Rs.6,74,75,247/- (Rs.1,74,75,247/-

plus Rs.5,00,00,000/-) has been paid to the respondent-contractor, it is directed

that the same be treated as full quit of all the claims under Ex.P59 including

tender excess, material and labour escalation charges.

47. Conclusion:- In the result, the impugned judgment of the High Court is

set aside and these appeals are allowed with the following observations and

directions:-

(i) As held in Gurpreet Singh's case, the payment is to be appropriated

strictly in accordance with the directions contained in the decree. In C.A.No.4092

of 2000, this Court directed the payment as per Ex.P20. In Ex.P20, the

respondent-contractor himself has shown the labour escalation due as the

principal amount and interest thereon separately and has given the credit of the

advances made by the appellant-Board firstly towards the principal and claimed

the balance amount. The respondent-contractor is not right in changing the

method of calculation by appropriation of the payments firstly towards the interest

and then towards the principal amount. The direction of the High Court to pay a

further sum of Rs.2,29,34,559/- under Ex.P20 is set aside;

(ii) In the absence of direction in the underlying judgment of the High Court

and judgment of this Court in C.A. No.4092 of 2000 to pay subsequent interest, in

view of sub-section (2) of Section 34 CPC, the respondent-contractor is not

entitled to claim subsequent interest on the amount payable under Ex.P20. The

direction of the High Court to pay subsequent interest of Rs.1,83,23,665/- under

Ex.P20 is set aside;

(iii) The High Court's direction to pay labour escalation and material

escalation at single uniform rate of 173.60% and 98% respectively for the bills

towards additional work and to pay Rs.5,81,53,892/- under Ex.P59 to the

respondent is set aside. In view of the express provision of sub-section (2) of

Section 34 CPC, no future interest is payable under Ex.P59. The direction of the



High Court to pay future interest of Rs.2,98,17,262/- on the claims made under

Ex.P59 is set aside;

(iv) When there was no arbitration agreement between the parties, without a

joint memo or a joint application of the parties, the High Court ought not to have

referred the parties to arbitration. Hence, the award dated 29.10.2012 passed by

the arbitrator Justice K.A. Nayar is set aside and the Arbitration Appeal No.Z-47

of 2013 filed by the appellant- Board pending before the High Court of Kerala is

allowed;

(v) The amount of Rs.1,74,75,247/- paid under Ex.P20 which is in excess of

the claim under Ex.P20 and the amount of rupees five crores paid to the

respondent-contractor vide order of this Court dated 20.02.2017 be treated as

payment under Ex.P59 for additional work including tender excess, material

escalation and labour escalation charges and in full quit of all claims under

Ex.P59;

(vi) Parties to bear their respective costs.

J.[RANJAN GOGOI] &.J.[R. BANUMATHI] New Delhi; March 09, 2018

17. The view taken in Prem Nath Kapur's case was approved as a correct

view in Gurpreet Singh v. Union of India (2006) 8 SCC 457. Though the question

posed for consideration before the Constitution Bench in Gurpreet Singh's case

was whether the view taken in Prem Nath Kapur's case is correct and whether the

rule of "different stages of appropriation" set out in Prem Nath Kapur's case was

required to be restated on the scheme of the Land Acquisition Act, the

Constitution Bench specifically dealt with Order XXI Rules 1, 2, 4 and 5 CPC and

clarified the position. After referring to the relevant portion of the decision in

Gurpreet Singh's case, in Bharat Heavy Electricals Ltd. v. R.S. Avtar Singh and

Company (2013) 1 SCC 243, this Court summarized the principles emerging as

under:

"31. From what has been stated in the said decision, the following principles

emerge:

31.1. The general rule of appropriation towards a decretal amount was that

such an amount was to be adjusted strictly in accordance with the directions

contained in the decree and in the absence of such directions adjustments be made

firstly towards payment of interest and costs and thereafter towards payment of
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the principal amount subject, of course, to any agreement between the parties.

31.2. The legislative intent in enacting sub-rules (4) and (5) is a clear pointer that

interest should cease to run on the deposit made by the judgment-debtor and

notice given or on the amount being tendered outside the court in the manner

provided in Order 21 Rule 1(1)(b).

31.3. If the payment made by the judgment-debtor falls short of the decreed

amount, the decree-holder will be entitled to apply the general rule of

appropriation by appropriating the amount deposited towards the interest, then

towards costs and finally towards the principal amount due under the decree.

31.4. Thereafter, no further interest would run on the sum appropriated

towards the principal. In other words if a part of the principal amount has been

paid along with interest due thereon as on the date of issuance of notice of deposit

interest on that part of the principal sum will cease to run thereafter.

31.5. In cases where there is a shortfall in deposit of the principal amount,

the decree-holder would be entitled to adjust interest and costs first and the

balance towards the principal and beyond that the decree-holder cannot seek to

reopen the entire transaction and proceed to recalculate the interest on the whole

of the principal amount and seek for reappropriation." [Underlining added]

18. As held in Constitution Bench judgment in Gurpreet Singh's case

followed in BHEL's case, if there is a direction in the decree as to the mode of

appropriation of payment, then appropriation of any payment made by the

judgment-debtor has to be strictly in accordance with the direction contained in

the decree. If there is no such direction in the decree, then the general principle is

that where a judgment-debtor makes payment without making any indication as to

how the payment is to be adjusted, it is the option of the creditor to make

adjustment firstly towards the interest and then towards the principal. But if the

judgment- debtor has indicated the manner in which the appropriation is to be

made, then the creditor has no choice to apply the payment in a different manner.

The general principle of mode of appropriation firstly in payment of interest and

thereafter in payment of principal amount is subject to the exception i.e. the

parties may agree to the adjustment of the payment in any other manner despite

the decree.


