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SUBJECT     :     Law relating to         Bail.  

1. Sections 436 to 439 Cr.P.C.
2. Section 167 (2) Cr.P.C.  default bail.

INTRODUCTION

"No person shall be deprived of his life or personal liberty except according
to the procedure established by Law".

The Criminal Procedure Code, 1973 talks in details about the bail process and
how it has to be obtained. However, it does not define bail. Section 2(a) Cr.P.C. says
that  bailable  offence  means  an  offence  which  is  shown  as  bailable  in  the  First
Schedule or which is made bailable by any other law for the time being inforce, and
non-bailable offense means any other offence.

Chapter-XXXIII  of  the  Code  of  Criminal  Procedure  deals  with  various
provisions  as  to  bail  and bonds.  It  lays down as  to  when bail  is  the right  of  the
accused,  when  bail  is  the  discretion  of  the  Court,  in  what  circumstances  said
discretion  can  be  exercised,  what  are  the  terms  and  conditions  which  would  be
required to be observed by the accused,  who has been released on bail  and what
powers are vested in the Court in the event of accused committing default of bail
order.

Besides Chapter XXXIII Section 436 to 439, another provision, which deals with
the  concept  of  bail  is  Section  167  of  the  Code  of  Criminal  Procedure,  which  is
generally termed as “Default Bail”. While considering the aspect of bail, both these
provisions are to be studied in the context of each other.

Kinds of Bail

Broadly speaking there are three categories of bail and they are-                          
i] bail in bailable offences,  ii] bail in non bailable offences, iii]anticipatory bail,
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BAIL IN BAILABLE OFFENCES,

Section 436 of the Code of Criminal Procedure deals with provisions of bail in
bailable offences. Under this section, bail is the right of person, who has been accused
for  commission  of  offence,  which  is  bailable  in  nature.  This  provision  casts  a
mandatory duty on police official as well as on the Court to release the accused on
bail if the offence alleged against such person is bailable in nature. 

BAIL IN NON BAILABLE OFFENCE:-

Under section 437 When a person is accused of, or suspected of, the commission
of any non-bailable offence, is arrested or detained without warrant or appears or is
brought before a Court other than the High Court or Court of Session, he may be
released on bail, but such person shall not be so released,
a]  if  there appear reasonable grounds for believing that he has been guilty of an
offence punishable with death or imprisonment for life;
b]  if such offence is a cognizable offence and he had been previously convicted of an
offence punishable with death, imprisonment for life or imprisonment for seven years
or more, or he had been previously convicted on two or more occasions of a non-
bailable and cognizable offence
c]  He may be released if under the age of sixteen years or is a woman or is sick or
infirm
d]  He may be released if it is satisfied that it is just and proper so to do for any other
special reason.

At the stage of consideration of bail what the Court is normally required to 
consider are;

(1) The nature and seriousness of the accusation
(2) Severity of the offences
(3) Nature of the evidence collected and the character and behavior of the    

accused.

4)              Chances of the accused absconding and not being available during the

                  trial
5)               Possibility of repetition of such crime
6)              Chances of the accused of tampering with the evidence and witnesses,

and
7)              Last but not the least, larger interest of the people and the State.
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ANTICIPATORY BAIL

Section  438  of  Cr.P.C.  deals  with  anticipatory  bail.  The  anticipatory  bail  is
nothing but a bail in the event of arrest, when any person has an apprehension or
reason to believe that he may be arrested of an accusation of having committed a non-
bailable offence then he may apply to High Court or Court of Sessions for direction
that in the event of arrest he shall be released on bail. Therefore, the said powers are
exclusively vested with the Court of Sessions and High Courts. For considering the
application for anticipatory bail the prerequisite condition is that the offence must be
non- bailable. There must be a sufficient reason to believe that the applicant may be
arrested in said accusation. The Sessions Court or the Hon'ble High Court considering
the nature and gravity of accusation, the antecedent of applicant, the possibility to flee
from justice  and  whether  the  accusation  has  been  made  with  object  of  injury  or
humiliating the applicant by having him arrested may either reject the application or
issue an interim order for the grant of anticipatory bail. 

Presence of accused: If the public prosecutor applied to the court that direction
be given to the applicant to remain present in the court at the time of final hearing of
the  application  then  if  court  considers  such  presence  necessary  in  the  interest  of
justice and give such direction to the applicant. But such direction be issued when the
interim anticipatory bail is granted to the applicant otherwise not. (2010 ALL M R
(Cri) 3073 Shivraj Krishnappa Gandge ..vs.. State of Maharashtra ) .

Section 438(2) of Cr.P.C. provides that, the High Court or the Sessions Court
may also impose some conditions while granting the application. The conditions may
be as follows :

a)  That the persons shall make himself available for the interrogation by police officer 
as and when required;
b)  That the person shall not directly or indirectly make any inducement, threats or 
promise to any witness;
c)  That a person shall not leave India without previous permission of the Court.

Practice of appearing on every 14 days

Accused who has been granted bail need not to appear before the court till the
charge sheet is filed and process is issued [Free Legal Aid Committee v. State of
Bihar, 1982 Cr.L.J. 1943 : 1982 AIR (SC) 1463]
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Bar to grant of anticipatory bail :  Section 18 of  the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act bars anticipatory bail for the offences
committed under the said Act. However, if the prima facie case is not made out under
the provision of the Atrocities Act, then there is no bar to grant of anticipatory bail.
[Vilas Pandurang Pawar vs State of Maharashtra 2012 CRI .L.J. 4520 (SC)].

SECTION 437-A OF THE CODE OF CRIMINAL PROCEDURE

The amendment act of Code of Criminal Procedure, 2008 inserted a new section
437A to provide  for  the  Court  to  require  the accused to  execute  bail  bonds with
sureties  to  appear  before  the  Higher  Court  and when such Court  issues  notice  in
respect of the Appeal against the Judgment of the respective Court. The bail bond
furnished by the accused under the new section remains in force for six months.

POWER OF SESSIONS COURT AND HIGH COURT REGARDING THE
BAIL:-.

Section 439 gives Special powers to High Court or Court of Session regarding
bail. It may direct that any person accused of an offence and in custody be released on
bail.  It  may  impose  any  condition  which  it  considers  necessary  for  the  purposes
mentioned in that sub-section. 

DEFAULT BAIL UNDER SECTION 167 Cr.P.C  COMPUTATION OF
PERIOD

The period of 90 days or 60 days has to be computed from the date of detention
as per orders of the magistrate and not from the date of arrest by the police [Central
Bureau of Investigation, Special Investigation Cell-I,  New Delhi  v.  Anupam J.
Kulkarni (1992) 3 SCC 141 ]. Consequently, the first period of 15 days mentioned in
section 167(2) has to be computed from the date of such detention and after the expiry
of first 15 days it should be only judicial custody.
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Last day happens to be Sunday/Holiday/Nonworking day

It is well settled that, even if 90th day is a Sunday, the Police must arrange to see
that the charge sheet is filed if not on 90th day but on 89th day. If the last day, as the
case may be happens to be holiday or non-working day, then in that circumstances
also Court is bound to accept the charge sheet. In other words, presentation of such
charge sheet cannot be refused.(Naresh @ Nana Vs. State of Maharashtra, 1999 (3)
Mh. L. J 631).

To conclude, the conjoint reading of sec. 167 (2) and 172 (1)& (2) of the Code
provides that, the investigation should be done expeditiously which would benefit the
accused and the state.

Bail granted by Magistrate in offences triable by Sessions Court.

In  offences involving punishment  for  life  imprisonment  or  death penalty,  the
Magistrate has no jurisdiction to grant bail. In such cases Magistrate cannot usurp the
function  of  the  Sessions  Judge  at  the  stage  of  investigation  itself.  In  the  case  of
Rafiquttain Vs. Basir Rahemant 1985 (1) Crimes 1076, 1080 Allahabad, it was held
by  Hon'ble  Allahabad  High  Court  that  if  the  Magistrate  grants  bail  in  the  cases
covered by the second and third part  of  the section 307 IPC the Magistrate  goes
behind his jurisdiction and acts illegally. His order of granting bail in such cases will
be beyond his power.

CONCLUSION

The idea of bail is noble idea in criminal jurisprudence. Bail can be granted to
the accused in case of non bailable offences subject to some limitation and conditions.
The idea of bail  conveys the meaning that the accused cannot be presumed to be
guilty until his guilt is proved. Provision of bail also brings the noble idea of personal
liberty into existence. The provisions are incorporated with a view to give effect to the
personal liberty mentioned in Indian Constitution.
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