


1

PAPER PRESENTATION FOR THE 

WORKSHOP

SUBJECT:

SPECIFIC PERFORMANCE  OF CONTRACATS

CONTOURS OF RELIEF OF 

SPECIFIC PERFORMANCE  OF CONTRACAT

Submitted by 

Sri V.V.Sreenivasa Murthy, 

II Addl. District Judge, 

Visakhapatnam.



2

SPECIFIC PERFORMANCE of CONTRACATS 

CONTENTS

I. Introduction:

II. Specific Performance

III. Contract

IV SPECIFIC PERFORMANCE OF A CONTRACT

V Oral Transfer of Property under the Transfer Of Property
Act

VI  Section 10 of the Specifc  Relief Act, 1963

VII Section-12 “Specific performance of part of contract

VIII  Section 14 -  Contract cannot be specifically performed

IX  Contracts which cannot be specifically enforced

X Section 14(3) -  Certain exceptions 

XI Section  15  -  Who  can  obtain  specific  performance  of  a
contract.

XII Sec.16(c)  -   Readiness  and  Willingness  to  Perform  the
Contract 

xiii Section 19 – Relief against parties claiming under them by
subsequent title.

xiv Doctrine  of  Part  Performance  & Specific  Performance  of
Contract

xv) Rules on transfer of immovable property -  Case Law

xvi) The Specific Relief (Amendment) Act 2018:



3

CONTOURS OF RELIEF OF 

SPECIFIC PERFORMANCE  OF CONTRACAT

I) Introduction

The Law of  Specifc   Relief  in  India  was originally  codifed by Specifc

 Relief Act, 1877. The provision of this enactment was considered by the

Law Commission in  its  Ninth  Report  which was later  replaced by the

present act of 1963. The Specifc  Relief Act, 1963 (For short,  Act)deals

with  the  remedies granted  at  the  discretion of  the court for  the

enforcement of individual civil rights. In case of breach of contract, the

general  remedy available  to  the  aggrieved  party  is  compensation  or

damages of loss sufered. For this, a civil suit is fled against the guilty

party who had made the default in performance of its duty or obligation

as per the terms of contract under the statutory provision of Section 73-

75  of  Indian  Contract  Act  1872.  However,  sometimes  pecuniary

compensation does not satisfy the plaintif so he may ask for specifc

relief.    Section 9 to 25 of  the Act  deals  in  Specifc Performasnce of

Contracts.  

II 

   S  pecific performance  

Specific Performance is equitable relief,  given by the court to

enforce  against  a  defendant,  the  duty  of  doing  what  he  agreed  by

contract to do. Thus, the remedy of specifc performance is in contrast
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with the remedy by way of damages for breach of contract, which gives

pecuniary  compensation  for  failure  to  carry  out  the  terms  of  the

contract.  Damages  and  specifc  performance  are  both,  remedies

available  upon  breach  of  obligations  by  a  party  to  the  contract;  the

former is a ‘substitutional’  remedy, and the latter a ‘specifc’ remedy.

The  remedy of  specifc  performance is  granted  by way of  exception.

The plaintif seeking this remedy must frst satisfy the court  that the

normal remedy of damages is inadequate, the presumption being that in

cases of contracts for transfer of immovable property , damages will not

be adequate.  Even in these cases specifc performance is not always

granted, as it is a discretionary remedy.  The relief must be specifcally

claimed. When the plaintif claims specifc performance of a particular

agreement, the suit could be decreed for specifc performance of only

that agreement, and not any other.  The prescribed period of limitation

for a suit of specifc performance is three years from the date fxed for

performance, or, if no such date is fxed, when the plaintif has noticed

that performance has been refused.In Panchandhara Case (2006)5

SCC 340.  The point of limitation for fling suit for Specifc Performance

was considered.

III

    CONTRACT

A  contract  is  a  written  or  oral  agreement  which  is  legally

enforceable entered into for a particular purpose by two or more parties

where each party assumes a legal obligation that must be fulflled.  It is

defned U/sec.2(h) of Contract Act.  
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Section 10 of Indian Contract Act, 1872 states that an agreement

becomes a contract if it is entered into with the free consent of parties,

for a lawful consideration, for a lawful object and is not void. 

The elements of a valid contract:

1. Ofer  The very frst element of a contract is ofer. Without an ofer,

there can be no contract. It is important for a party to make an ofer to

another party so that it would legally capable to enter into a contract.

When an ofer is made, the party would know what is being ofered and

what the other party wants in return. 

2.  Acceptance After an ofer is made, there must be acceptance of
that ofer from the other party. The acceptance would mean that the
other party is well  versed with the rules and regulations of the ofer.

Acceptance can be made in writing or orally.

3. Consideration This is also a very important element in a contract.
Consideration  means  that  the  other  party  would  want  something  in
exchange for doing something or abstaining from doing something at the
promisor’s desire. It simply means an exchange of one valuable thing for
another. 

4. Legal Object  The fourth element of a contract is its objective. The
purpose for which a contract is entered into must be legal otherwise the
contract would be void. 

5. Capacity to Contract  This is one of the most important elements
of  a contract.  The parties must  be legally  capable of  entering into a
contract. According to Section 11 of Indian Contract Act, 1872, parties
must-

1. Be of a sound mind; 

2. Have attained the age of majority; 

3. Have not been disqualifed from entering into a contract by any

law to enter into a contract. 

6. Mutuality of obligations

This element specifes that all parties to the contract have to perform all

their obligations. A contract having one-sided arrangements are declared

null and void due to lack of mutuality of obligations.

(i)Sec.2(a)  of  the  Act  reads  –  Obligation  includes  every  duty

enforceable by Law.  It is used  in two senses viz.,  Proprietory right in

personal.   It reprsents the legal bond subsisting between  the person

having  the  beneft  fo  the  Obligation   and  the  person  bound  by  the

Obligation.  
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(ii) These chief sources of Obligation are Contract and Quasi Contract or

a  Tort  or  may  even  be  created  by  a  Statute(Kishore  Chand  Vs.

Budaun Electric Suply Company AIR 1944 All.66).

(iii) The inclusive defnition of Obligation  embraces every kind of duty

enforceable  by  Law.   Since  the  concept  of  Obligation  is  inseperably

connected  with  right  and  duty  it  is  necessary  to  analyse  these  two

concepts.It is siad that for every right there must be a corresponding

duty  imposed  on   someone  else  (A.Balakrishnan  Vs.R.Kanagavel

Kamaraj 2000 (2) CCC 306(Mad)).

IV

  SPECIFIC PERFORMANCE OF A CONTRACT

Specifc  Performance means  enforcement  of  exact  terms of  the

contract. Under it the plaintif claims for the specifc thing of which he is

entitled as per the terms of contract.

(i) Parties  to  a  contract  must  perform  their  contractual

obligations otherwise they can be sued for  non-performance.

Specifc performance is a discretionary order made by a court

wherein a party to a contract must perform a specifc action as

outlined in an existent contract. Specifc performance can refer

to any kind of forced action, though it is usually enforced so as

to complete a transaction that had been previously agreed to.

(ii)One of the reasons the court orders specifc performance is

because in  some contracts  damages cannot  be remedied by

money or where the true amount of damages is not clear. The

most common example of such contract is a contract for a sale

of  property,  for  instance,  mere  monetary  damages  may  not

remedy the purchaser’s situation. 
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(iii) Specifc Performance and  Replevin

 Replevin means ‘claim and delivery’. It refers to an action taken

by a court  in  which an actual  property is  transferred to the

plaintif in  a  dispute.   Replevin  and Specifc  Performance are

similar and are used interchangeably. The court may in some

cases order specifc performance in the form of replevin. 

(iv)Specifc Performance v Injunction
In  an  order  of  injunction,  a  person  is  prohibited  from doing

something  whereas,  in  an  order  for  specifc  performance,  a

person is ordered to perform his contractual obligations. Both

are  remedies  for  breach  of  contract  but  their  purposes  are

diferent.

 

(v) Distinction between ‘Vagueness and  Wideness’ of Language

is considered in ‘Narasimhamurthy Vs. Satyanandan  AIR

1941 Mad 794.  Even if the language used is wide, provided it

is  not  ambiguous  or  uncertain,  Specifc  Performance may be

enforced.

(v))  In   Ram Karan v.  Govind Lal  AIR 1999 Raj.167  an

agreement for sale of agricultural land was made & buyer had

paid full sale consideration to the seller, but the seller refuses

to execute sale deed as per the agreement. The buyer brought

an action for the specifc performance of contract and it was

held by the court that the compensation of money would not

aford adequate relief and seller was directed to execute sale

deed in favour of buyer.

(vi)Similarly, it was held by the court where the part payment

was  paid  by  plaintif and  defendant  admitted  that  he  had

handed over all documents of title of property to the plaintif.

Sale price in an agreement is not low and defendant had failed

to establish that said document was only a loan transaction then

the agreement is valid and defendant is liable to perform his

part  (M.  Ramalingam  v.  V.  Subramanyam)  AI R  2003

Mad.305.
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V

Oral Transfer of Property 

Section 9 of Transfer of Property Act  essentially mandates that a

transfer of property may be made without writing in every case in which

writing in not expressly mentioned/required by law but it is also essential

to note here that the act is not exhaustive of such kinds of transfers.

(i)In  “Suresh  Chukkapalli  2018(5)  ALT  464  (DB)”,  the  Specifc

Performance of Oral Development Agreemnt was the issue.  Plaintif has

to prove about consensus  ad -idem between the parties and the oral

agreement was concluded.   Plaintif has to prove the vital terms of such

an oral contract.  The grant of Specifc Performance would be  wholly

within the descrition of the Court and cannot be claimed as a matter of

right.  

(ii) In  Sarandaya Pillay v Sankarlinga Pillai,  of Hon’ble Madras

High Court observed “the test,  therefore in this country to determine

whether  a  transaction (be it  a transfer  or  not)  can be made without

writing is to see if it is expressly required by law to be in writing. If the

transaction is a transfer of property and there is no express provisions of

law requiring it  to  be in  writing,  section 9 will  enable it  to  be made

without writing and vice versa” through which an essential inference can

be  drawn  and  it  can  be  said  that  if  the  transaction  is  a  transfer  of

property and there is no express provision of law requiring it to be in

writing then the general  principle  referred above will  enable it  to be

validly made without writing.

(iii)The  reasoning  of  Section  9  underlines  the  general  principles  that

everything is to be taken permissible unless there is a prohibition against

it and has been inserted in the statute ex abdundanti cautela.
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(a) An analysis of Oral Transfer of Property 

When the law requires that there should be an instrument in writing and

the said instrument should be registered then the ownership can only be

transferred by that  method.  But,  where no writing is  required by the

Transfer of  Property Act or any other law, the transfer may be made

orally.Keshri Mull Vs Sukan Ram 1933 Pat.264

(b)  Writing is necessary for the following transactions:

1.Sale of immovable property of value of  Rs. 100 or upwards. 

2.Simple mortgage of specifc immovable property of any value. 

3.Lease from year to year or for any term exceeding one year or

reserving a yearly rental. 

4.Exchange of the value of  Rs. 100 or upwards. 

5.Transfer of actionable claim. 

6.Notice of transfer of actionable claim. 

(c)  In  Narsinghdas v. Radhakisan AIR 1952 Bom.425 it was held

that a test to fnd out whether a transaction can be made without writing

is to see whether it is expressly required by law to be in writing, which

further substantiates our hypothesis and our illustration of Section 9 of

Transfer of Property Act, 1882.

(d) In Brij Mohan & Others Vs. Sugra Begum and Others (1990) 4

SCC 147, Specifc Performance of Oral agreement of sale was sought.

Plaintif fled suit for specifc performance of an oral agreement of sale of

a building.  Trial Court granted decree.  High Court set aside the decree.

Appeal was dmismised by the Hon’ble Apex Court, it is observed- Heavy

burdain lies on the Plaintifs to prove that there was  consensus ad-

idem between the parties for a concluded oral agreement for sale of

immovable property.  The Cases Kollipala Sreeramulu AIR (1968) SC

1028  and  Nathulal  Vs.  Phoolchand   (1969)  3  SCC  120  were

considered. 

 

(e) In Gomi Bai & Others Vs. Uma  Rastogi & another 2005(2) ALD

631, the suit wass based on an oral agreement of sale.  It is observed

that  existence  of  oral  agreement  is  a  matter  of  proof  but  not  of

presumption and the agreement, payment of consideration are matters

of evidence.  



10

VI 

Section 10     of the Specific Relief Act, 1963  

Section  10  states  “  Cases  in  which  specifc  performance  of  contract

enforceable.

There is a clear distinction between the cases giving rise to the flling of

a suit for specifc performance in the event of breach of recitals of an

agreement for due performance of which the parties have covenanted to

agree and perform and those which the award of compensation will be

adequate relief

(a) Damages cannot be ascertained

The rule is based on the uncertainty of calculation of damages in cases

where they cannot  be based on anything,  but  conjecture or  surmise.

Thus, where A agree to buy, and B agrees to sell, a picture by a dead

painter  and  two  rare  China  vases,  A  may  compel  B  specifcally  to

perform  this  contract,  for,  there  is  no  standard  for  ascertaining  the

actual  damage  which  would  be  caused  by  its  non-performance.  

 

 (b) By claiming damages for breach of contract, the plaintif disentitles

himself,  on  account  of  his  own  election,  to  treat  the  contract  from

claiming specifc performance of  the same contract  as an alternative

case,  either  originally  or  subsequently,  by  way  amendment.  Such

conflicting terms are not permitted under OVII, rule 7 of the CPC.

(c)  In R.Suresh Babu Vs. G.RajaLingam & Others 2017 ALT(1) 668

it  is observed that Plaint cannot be rejected U/Or.VII   Rule 11 of CPC.,

when  the  agreement  of  sale   in  a  suit  for  specifc  performance  is

compulsorily registrableThe defendant has not taken a specifc plea to
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the efect that the suit property was his ancestral property and himself

and his sons constituted a Coparceonary and therefore, he had no right

to execute the agreement of sale.  Due to the absence of specifc plea

and also due to conduct of defendant and his son the said argument is

not available tot he defendant.  

(d) However, a stipulation in a contract to be liable to repay the amount

paid  and  to  pay  compensation  if  the  promisor  sold  the  property  to

another person , does not detract from the right to specifc performance.

(e)Compensation not adequate relief

Specifc performance will  not  granted where compensation is  enough

relief. Damages may be considered to be an inadequate remedy. If it is

difficult to quantify them. Thus, specifc performance may be ordered of

a contract to execute a mortgage for money advanced.

(i) A contract for execution of the work contracted would fall within the

types of contracts described in this section as specifcally enforceable,

but the relief is not appropriate and, therefore, not granted because the

work is a kind which a court of justice has no means of supervising. A

court  will,  therefore,  not  usually  grant  this  remedy on a  contract  for

building or engineering work.

(ii) Contract to transfer Immovable property

The  view  that  a  breach  of  contract  for  land  cannot  be  adequately

compensated is  not  because of  the real  nature of  land,  but  because

damages, even where calculated upon the general money value of land,

may not be a complete remedy to the purchaser, to whom the land may

have a peculiar and specifc value.

(iii) Contract regarding Movable property

A contract to deliver specifc goods will be enforced by way of specifc 

performance if they are ‘articles of unusual beauty, rarity and distinction

or of special value to the party suing by reason of personal or family 

association or like.
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VII

Section 12 “ Specific Performance of part of Contract

Explanation  :   For the purposes of this section, a party to a contract shall

be deemed to be unable to perform the whole of his part of it if a portion

of its subject-matter existing at the date of the contract has ceased to

exist at the time of its performance.”

A court  will  not,  as a general  rule,  compel  specifc performance of a

contract unless it can execute the whole contract. This section deals with

classes of cases in which specifc performance may be granted with or

subject to special conditions or restrictions. When a part of the contract

is not capable of performance is always whether the contract can be

executed in substance.

This provision can be invoked only where terms of the contract permit

segregation of interests and rights of parties in the property, and if the

intention is to the contrary, the provision cannot be attracted. 

         In Challa  Raju Vs. Pyla Gireenu (died) for L. Rs. & Others. 2018(1)

ALT 225.  It is observed that it is a settled proposition of Law that the

Primary  relief  of  Specifc  Performance  need  not  be  granted  simply

because the same is  Lawful  to do so.   At  the same time,   it  is  well

estasblished   that  the  said  releif  cannot  be  refused  in  an  Arbitrary,

Illegal, un-reasonable and inequitable manner
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VIII

Contract cannot be specifically enforced

Section  14 of  the  Specifc   Reliefs  Act,  1963  provides  for  certain

circumstances  wherein  a  contract  cannot  be  specifcally  performed.

These have been discussed as follows:-

a) Contracts not specifcally enforceable-

 Where  compensation  in  money  is  an  adequate  relief:

Contracts,  the  non-performance  of  which  can  sufficiently  be

compensated  by  the  payment  of  damages  cannot  be  specifcally

performed as per S. 14(1)(a) of the Act. For example, a contract for the

supply  of  commodities  is  generally  not  specifcally  enforceable.

b) Where specifc performance of material terms cannot be enforced:

S.  14  (1)  (b)  states  that  a  contract  which  runs  into  such  minute  or
numerous details or which is so dependent on the personal qualifcations
or volition of the parties or otherwise from its nature is such, that the
court  cannot  enforce  specifc  performance  of  its  material  terms.  For
example  a  contract  for  personal  service  or  employment  cannot  be
enforced by or against the employer, only damages can be sought.

c) A contract which is in its nature determinable:

The term determinable suggests a situation where despite the court’s
enforcement;  the  parties  can  immediately  revert  to  their  original
position, thereby making such enforcement futile. For example, where A
and B contract for partnership without providing a defned duration, the
partnership cannot be enforced as it could easily be dissolved at once.

d) A contract the performance of which involves the performance of a
continuous  duty  which  the  court  cannot  supervise:The  difficulty  of
supervision by the Court is the main reason why due performance in
certain contracts cannot be specifcally enforced. Thus the agreement by
a landlord to provide a housekeeper cannot be specifcally enforced.
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e) Arbitration matters

Any contract to refer diferences (existing or future) to arbitration must
satisfy the requirements of the Arbitration Act and must be specifcally
enforced only as per the former. However, the existence of a contract
which does not  satisfy  the  former  would  none-the-less  bar  a  suit  for
specifc performance of a subject that is contracted to be referred. This
is provided under S.14(2) of the S. R.A.

f)   Exceptions

Despite  the  clauses  of  S.  14(1),  the  court  may  enforce  specifc
performance  in  the  circumstances  provided  under  S.  14(3).

(i)  Where  the  suit  is  for  the  enforcement  of  a  contract,-
· to execute a mortgage or secure the repayment of any loan which the
borrower is not willing to repay at once: Provided that where only a part
of  the  loan has  been advanced the  lender  is  willing  to  advance the
remaining  part  of  the  loan  in  terms  of  the  contract;  or
· to take up and pay for any debentures of a company;

(ii)Where the suit is for-· the execution of a formal deed of partnership,
the  parties  having  commenced  to  carry  on  the  business  of  the
partnership; or· the purchase of a share of a partner in a frm,

(iii)  Where  the  suit  is  for  the  enforcement  of  a  contract  for  the
construction of any building or the execution of any other work on land:

(iv)  Certain  conditions  being  maintained,  these  being:-
· the building or other work is described in the contract in terms precise
enough  for  the  court  to  determine  the  exact  nature  of  work;
·  the  plaintif has  a  substantial  interest  in  the  performance  of  the
contract and the interest is of such a nature that compensation in money
for  non-performance  of  the  contract  is  not  an  adequate  relief;  and
· the defendant has, in pursuance of the contract, obtained possession of
the  whole  or  any  part  of  the  land  on  which  the  building  is  to  be
constructed or other work is to be executed.

Case Law:

a) Where compensation in money is an adequate relief:  Here the

court  will  not  order  specifc  performance  of  contract  as  it  is

expected that the plaintif will bank upon the normal remedy for

breach  of  contract  i.e.  remedy  of  compensation.  For  example

contract of mortgage of immovable property (Rambai v. Khimji)

AIR 1950 Kutch 86, contract of sale of goods (Bharat v. Nisarali)

20 Cal W.N.1920 contract of repair of premises etc. 
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b)  Where a contract runs into minutes or numerous detail: These

contracts  includes  contract  which  depends  upon  the  personal

qualifcation or the violation of the parties or is of such nature that

the  court  cannot  enforce  specifc  performance  of  its  material

terms. In Robinson Davison (1871) L.R.Ex.269 , it was held by

the court that the contract to perform in concert depends upon the

personal  kill  of  defendant’s  wife,  and  the  contract  cannot  be

specifcally  enforced  due  to  her  illness.  The  other  example  is

construction contract where the detailed terms of contract are not

explained. 

c)   Contracts  of  determinable  nature: Determinable  contract

means a contract which can be determined or revoked or put to an

end by a party to the contract. For example in case of partnership

at will any partner can retire by giving notice in writing to other

partners and can dissolve the frm. 

d)   Contracts which involve the performance of continuous duty

which  court  cannot  supervise:  Earlier  under  Specifc   Relief  act,

1877  the  continuous  duty  which  court  cannot  supervise  is

considered  over  a  period  of  3  years  which  was  omitted  under

Specifc   Relief  Act,  1963  and  no  time  limit  restricted  for  the

performance  of  a  continuous  duty.  These  include  contract  of

appointment of  employees for continuous service or  contract to

execute sale deed every year.  In  Central Bank v. Vankatesh

AIR 1949 Nag.226, the defendant was required to execute deed

every year for the period of 25 years and contract is held to be

specifcally unenforceable.

 

X

Section 14(3) -  Certain exceptions 

Section 14(3) contains certain exception and the following kinds
of contract are specifically enforceable 

1.A contract to execute a mortgage or furnish other security for

repayment of any loan which the borrower is not willing to

repay at once, the court would grant specifc performance to

execute mortgage or to give any other security. 
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2.A  contract  to  take  up  and  pay  for  any  debentures  of  a

company. 

3.A contract  to execute a  formal  deed of  partnership at  will

when the business has already commenced. 

4.A  contract  for  the  construction  of  any  building  or  the

execution of any other work on land if; 

5.Detailed or  the terms of  the contract has been sufficiently

explained  &  the  court  can  determine  the  exact  nature  of

building or work. 

6.The plaintif has a substantial interest in performance of the

contract  and  compensation  in  money  is  not  an  adequate

relief. 

7.The defendant has in accordance with the contract, obtained

possession of whole or part of the land on which the building

is to be constructed or other work is to be executed. 

 (a)    In  2016,  the  Supreme  Court  in  Robin  Ramjibhai  Patel  v.

Anandibai Rama @ Rajaram Pawar & Ors. [SLP (C) No. 31087 of

2014] reiterated that when a plaintif wants to implead certain persons

as defendants in a suit for specifc performance on the ground that they

may be adversely afected by the outcome of the suit, then interest of

justice also requires allowing such a prayer for impleadment so that the

persons likely to be afected are aware of the proceedings and may take

appropriate defence as suited to their vendors.

The court also observed that the necessary parties in a suit for specifc

performance of a contract for sale are not only parties to the contract or

their  legal  representatives,  but also a person who had purchased the

contracted property from the vendor. 

(b) In 2018, the Supreme Court in Sucha Singh Sodhi v. Baldev Raj

Walia (Civil  Appeal No. 3777 of 2018)  held that specifc performance

and permanent/temporary injunction cannot be claimed in one suit. This

was held for the following reasons:-

1.Specifc performance and temporary/permanent injunction cannot

be claimed in one suit as they are independent of each other. 

2.The  cause  of  action  to  claim  temporary/permanent  injunction

against  the  defendants  from interfering  in  plaintif’s  possession

over the suit premises accrues when defendant No.1 threatens the

plaintif to  dispossess  him from the  suit  premises  or  otherwise

cause injury to the plaintif in relation to the suit premises. It is

governed by Order 39  Rule 1 (c) of the Code which deals with the
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grant of an injunction. The limitation to fle such suit is three years

from  the  date  of  obstruction  caused  by  the  defendant  to  the

plaintif. 

On the other hand, the cause of action to fle a suit for claiming

specifc performance arises from the date fxed for the performance or

when the plaintif has noticed the non-performance of the defendant.

The limitation to fle such suit is three years from such date.

1. When both the reliefs/claims are not:- 

1.similar when the causes of action to sue are separate; 

2.when the necessary constituents to the respective causes

of action for both the reliefs/claims are diferent; 

3. when  both  the  reliefs/claims  are  governed  by  separate

sections of the Limitation Act; 

then it is impossible to claim both the reliefs together on one cause of

action in the same suit. 

Another issue arose whether, in absence of permission granted by the

trial  court  at  the  time  of  withdrawing  the  previous  suit  in  which

permanent  injunction  was  claimed,  the  plaintif can  fle  a  fresh  suit

where specifc performance will be claimed. The court held that it would

consider the statement made by the plaintif regarding withdrawal of

suit and fling of a fresh suit and this statement would serve as a part of

the order for the same.

XI

Who can obtain specific performance of a contract.

 Section 15 of the Specifc  Relief Act, 1963 provides for those persons

who can obtain specifc performance of a contract. Those are as follows:-

1. Any party to a suit; 

2.  Representative in interest or principal of any party; 

3.Section  15  of  the  Specifc   Relief  Act,  1963  provides  for  those

persons who can obtain specifc performance of a contract. Those

are as follows:-

4. Any party to a suit; 

5.  Representative in interest or principal of any party; 
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6. If  a  contract  is  a  settlement  of  marriage  or  a  compromise  of

doubtful  rights  between  members  of  the  same  family,  any

benefciary entitled thereunder; 

7. If a tenant enters into a contract for life in due exercise of a power,

the remainderman; 

8. A reversioner in possession, if an agreement is a covenant entered

into with his predecessor in title and the reversioner is entitled to

the beneft of such covenant; 

9. A reversioner in remainder, if an agreement is a covenant and the

reversioner is entitled to the beneft and will sustain material injury

if there is a breach of contract; 

10. If a company has entered into an amalgamation with another

company through a contract, the new company which arises out of

such amalgamation; 

11. If the promoters of a company entered into a contract before

its incorporation for purposes of the company and such contract is

warranted  by  the  terms  of  the  incorporation,  the  company

provided  that  the  company  accepted  the  contract  and

communicated  such  acceptance  to  the  other  party  of  the

contract.If a contract is a settlement of marriage or a compromise

of  doubtful  rights  between  members  of  the  same  family,  any

benefciary entitled thereunder; 

12. If a tenant enters into a contract for life in due exercise of a

power, the remainderman; 

13. A reversioner in possession, if an agreement is a covenant

entered into with his  predecessor in title and the reversioner is

entitled to the beneft of such covenant; 

14. A reversioner in remainder, if  an agreement is a covenant

and  the  reversioner  is  entitled  to  the  beneft  and  will  sustain

material injury if there is a breach of contract; 

15. If a company has entered into an amalgamation with another

company through a contract, the new company which arises out of

such amalgamation; 

If  the  promoters  of  a  company  entered  into  a  contract  before  its

incorporation  for  purposes  of  the  company  and  such  contract  is

warranted by the terms of the incorporation, the company provided that

the company accepted the contract and communicated such acceptance

to the other party of the contract.

(a) ASSIGNMENT OF CONTRACT (Section 15)

In  RAJEEV GUPTA Vs.  J.K. KASHYAP  Judgement  dated 28.02.2011

of  Hon’ble  Delhi  High  Court  in  CS(OS)Nos.  277/2007,  2156/2007,

1870/2008 ; the Plaintif in one of the suits had assigned all his rights under

the  agreement  in  favour  of   another  party.   Section  15(b)  of  the  Act  was

considered.  It is observed - 
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in the absence of any words or expressions in the documents indicating

prohibition on assignment or transfer of right ofrepurchase and in the

face of clear    provisions of Section 15(b) of the Specifc Relief Act, 1963,

an implied prohibition cannot be read into the terms of the documents.

Merely  because in  the documents,  there is  mention of  "heirs"  of  the

contracting parties but not their "assignees" or "transferees", the legal

right of assignment available to the beneft of original contracting party

under Section 15(b) of the Act cannot be denied to it."

             In Habiba Khatoon v. Ubaidul Huq and Ors., 
(1997) 7 SCC 452, the Supreme Court, inter alia, held as

under:-

"12.....„The Privy Council in  Sakalaguna  Nayudu v. Chinna
Munuswami Nayakar,   AI R 1928 PC 174 has held that the
beneft of a contract of repurchase which  did not show that
it  was  intended  only  for  the  beneft  of  the  parties
contracting,   could  be  assigned  and  such  contract  is
enforceable

XII

 

Readiness and Willingness to Perform the Contract

Section 16(c) – Case Law

 In Kalawati (D) Through LRs. & Ors. v. Rakesh Kumar & Ors.

Date of Judgement: February 16, 2018, Hon’ble Supreme Court -

  In the case, the subject matter of the appeal was specifc performance

of an agreement to sell  .  The Apex Court  took a strong note of  the

situation that even after 31years later, the parties were not quite sure

about the fate of the agreement to sell entered into in 1986. The Court

also noted that such period was extremely long and such a lapse of time

for the enforcement of a contract were major impediments for ease of

doing business.

Brief Facts of the case: In the case,  Rakesh Kumar had fled suit for

specifc performance for the agreement to sell and for possession of the

land in dispute. Along with the plaint, an application was fled by  Rakesh

Kumar for an injunction against alienation of the land in dispute.  Rakesh

Kumar was granted an interim injunction subject to his depositing the

balance sale consideration for restraining the defendants from alienating

the land in dispute. However,  Rakesh Kumar did not deposit the balance

sale consideration.



20

In  the  meanwhile  during  the  pendency  of  the  suit,  the  defendants

transferred the land in dispute to third parties and the stand taken by

the defendants was that  Rakesh Kumar himself was not ready and willing

to  perform  his  part  of  agreement  and  therefore  no  relief  could  be

granted to him. It was also averred that  Rakesh Kumar did not have the

necessary fnances  to  pay the  consideration amount  and so was not

prepared to have the sale deed executed in his favour.

The Trial Court dismissed  Rakesh Kumar’s suit on the ground that he was

not ready and willing to execute the contract, at all times and that from

his cross-examination it was evident that  Rakesh Kumar did not have the

resources and sufficient money to purchase the disputed land.

Feeling aggrieved,  Rakesh Kumar preferred an appeal wherein the High

Court  allowed the appeal  and took the view that rather than  Rakesh

Kumar, it was the defendants who were not willing to execute the sale

deed.

Aggrieved  by  High  Court’s  order,  the  Appellants  approached  the

Supreme Court.

The Supreme Court in view of the facts and circumstances in the case

set aside the High Court’s order and made following observations in the

case:

(a) Distinction between readiness to perform a contract and 

willingness to perform contract

While explaining this point,  the Supreme Court made reference to its

judgment in the case of His Holiness Acharya Swami Ganesh Dassji

v. Sita Ram Thapar   (1996) 4 Scc 526 wherein the Court drew a

distinction between readiness to perform the contract and willingness to

perform the contract. It was observed that by readiness it may be meant

the capacity of the plaintif to perform the contract which would include

the fnancial position to pay the purchase price.

As far as the willingness to perform the contract is concerned, conduct of

the  plaintif has  to  be  properly  scrutinized  along  with  attendant

circumstances.  The  factum  of  readiness  and  willingness  to  perform

plaintif’s part of the contract is to be adjudged with reference to the

conduct of the party and the attending circumstances.
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(b) Readiness and Willingness to Perform the Contract shall be 

subsisting

 Reference was also made to the case of I.S. Sikandar (Dead) by Lrs. 

v. K. Subramani & Ors. (2013)15 Scc 27 , wherein the Court noted 

that the plaintif is required to prove that from the date of execution of 

the agreement of sale till the date of the decree, he was always ready 

and willing to perform his part of the contract.

With reference to the facts and circumstances of the present case, the

Supreme Court  upheld  the  Trial  Court’s  view on the  ground that  the

plaintif had no money to pay the balance sale consideration and was

apparently not capable of making necessary arrangements for payment

of the balance consideration.

That the plaintif is required to prove the fact that right from the date of

execution of the agreement of sale till the date of passing the decree he

must prove that he is ready and has always been willing to perform his

part of the contract as per the agreement. However, there was nothing

on record to show that the plaintif could have made arrangement for

payment of the balance consideration amount to them.

That the material on record clearly indicated that Plaintif did not have

the necessary funds available with him to pay the balance consideration.

In view of this, the Court held that the Plaintif was neither ready nor

willing to perform his part of the agreement.

(c)   The  plaintif is  not  only  required  to  aver  his  readiness  and

willingness to purchase the suit property all throughout in his pleadings

[It is a settled law that, in construing a plea in any pleading, courts

must keep in mind that a plea is not an expression of art and science

but an expression through words to place facts and law of one’s case

for  a  relief  before  the  court  of  law.  Such  an  expression  may  be

pointed,  precise  and  sometimes  vague  but  still  meaning  is  to  be

gathered by reading of the whole of the pleadings. In India most of

the pleas are drafted by counsels. To gather the true spirit behind a

plea  it  should  be  read  as  a  whole.  (See:  Syed  Dastagir V/s  T.R.

Gopalakrishna  Setty,  (1999)  6  SCC 337)] but  he  is  also  required  to

prove his readiness and willingness to perform his part of the obligations

under the contract all throughout in course of trial of the suit [  Amit

Mondal V/s Pannalal Das & Ors, 2018 (1) Civ. C.R. 80 (Cal)]

1. In the matter of: Ramesh Chandra V/s Chuni Lal [AIR 1971 SC

1238]  it  was  held  that,  readiness  and  willingness  cannot  be

treated as  a  straitjacket  formula.  These have to  be  determined

from  the  entirety  of  facts  and  circumstances  relevant  to  the

intention and conduct of the party concerned.
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(d)  Time is essence of the contract

 ( Case Law )

(i)  In N.Sreenivasa Vs.  Kuttukuran Machine Tools Ltd., (2009) 5

SCC  182,  the  Point  that  time  is   the  essence  of  Contract  was

considered.  Even if there is an express stipulation to that efect,  the

presumption  that  time  is  not  the  essence  fo  the  Contract  can  be

rebutted.

(ii)  In  “Suresh  Chukkapalli  2018(5)  ALT  464  (DB)”,  the  Specifc

Performance of Oral Development Agreemnt was the issue.  Plaintif has

to prove about consensus  ad -idem between the parties and the oral

agreement was concluded.   Plaintif has to prove the vital terms of such

an oral contract.  The grant of Specifc Performance would be  wholly

within the descrition of the Court and cannot be claimed as a matter of

right.  

(iii) The terms Time is essense of Contract and readiness and Willingness

were considered in  “H.Anwarkhan Vs. Smt.G.Ravi Kumari & Others

2018(2) ALT 91”.   The relief of Specifc Performance is an equitable

relief and need not be granted for mere asking.

 

(iv) In  Ganuga Ranganath & Another Vs. Hotel10) Garudadri Pvt.

Ltd., Hindupur, 2018(2) ALT 473 (DB) , the term “Time is essense of

Contract” is considered as a time tested rule.  Though at times, Courts

have found the said  Rule to be indigestable, the said  Rule has not so far

be unnulled by a Judicial mandate.   The only exception is where the

agreement  fxed  a  time  for  its  performance,  indicating  special

circumstances  under  which  the  parties  agreed  to  have  time  as  the

essense of the contract.   Sec.16 (c) Sec.22(1)(b) were considered.  

(v)   The Constitution Bench, In Chand Rani Vs. Kamal Rani (1993)1

SCC 519  reiterated  the Principle  that  mere fxation of  the10)  period

within  which  the  contract  has  to  be  performed,   does  not  make the

stipulation as to time, the essense of the Contract.    The distinction

between Indian Law and English Law was referred after taking note of

Sec.55 of Contract Act by the Honourable Supreme Court in the Case

Saradamani (2011) 12 SCC 18.
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vi)  In  Ratnavathi & another Vs. Kavitha  Gana Shamdas  the

Hon’ble Apex Court considered the limitation covered under Article 54 of

Limitation Act and the point whether the time is essence of the contract.

  

XIII

 Relief against parties claiming under them by subsequent title.

Section - 19

  
1. Either party to a suit; 

2. Any  other  person  claiming  under  him  by  a  title  arising

subsequently to the contract except a transferee for value who has

paid  his  money  in  good  faith  and  without  notice  of  original

contract; 

3. If  a  company  has  entered  into  an  amalgamation  with  another

company through a contract, the new company which arises out of

such amalgamation; 

4. If the promoters of a company entered into a contract before its

incorporation for purposes of  the company and such contract is

warranted  by  the  terms  of  the  incorporation,  the  company

provided  that  the  company  accepted  the  contract  and

communicated such acceptance to the other party of the contract; 

Any person claiming under a title which, though prior to the contract and
known to the plaintif might have been displaced by the defendant. 

XIII(a)

Under Section 20 of the Original Act, courts had discretion in granting 
the remedy of specifc relief. Courts were not bound to grant specifc 
relief merely because it was lawful to do so. Therefore, specifc relief was
granted only in exceptional circumstances.

Supreme Court Outlines 5 Questions to be Considered in Specific
Performance of Suit . In  Kamal Kumar v. Premlata Joshi

Judgment Dated  January 08, 2019

The appeal in the case challenges judgment passed by the High Court, 

whereby the Court had dismissed Appellant’s suit against the 

respondents claiming specifc performance of the contract in relation to 

the suit land.
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The material questions to be considered in such cases are:

1.Whether  there  exists  a  valid  and  concluded  contract

between the parties for sale/purchase of the suit property; 

2.Whether the plaintif has been ready and willing to perform

his part of contract and whether he is still ready and willing

to perform his part as mentioned in the contract; 

3.  Whether the plaintif has, in fact, performed his part of the

contract and, if  so, how and to what extent and in what

manner he has performed and whether such performance

was in conformity with the terms of the contract; 

4.  Whether it will be equitable to grant the relief of specifc

performance  to  the  plaintif against  the  defendant  in

relation to suit property or it will cause any kind of hardship

to the defendant and, if so, how and in what manner and

the extent if such relief is eventually granted to the plaintif;

5.  Whether  the  plaintif is  entitled  for  grant  of  any  other

alternative relief, namely, refund of earnest money etc. and,

if so, on what grounds. 

The Apex Court  further  stated that  the aforesaid requirements

have to be properly  pleaded by the parties  in  their  respective

pleadings and proved with the aid of evidence in accordance with

law.

XIV

Doctrine of Part Performance &

   Specific Performance of Contract  

CASE LAW

Part performance of Contract; ready and willing to perform U/Sec.16

(c) of the Act are considered in  P.V.Chowdary (died) & Others Vs.

Lingala Narasanna died and others 2018(3) ALT 576. The case Syed

Dastagiri Vs. T.R.Gopalakrishna Setty 1999 (6) SCC 337  (3J) was

considered.  It was held  that in construing a plea in any pleading, Courts

must keep in mind that a plea is not an expression of art and science but

an expression through words to place fact and Law of one’s case for a

relief.  The pleas drafted by Counsel  inevitably difer. Thus, to gather the
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true  spirit  behind  a  plea,  it  should  be  read  as  a  whole  and  to  test

whether the plaintif has performed his obligations and one has to see

the pith  and substance of the Plea.  It  does not require any specifc

Phrasiology.

It is a settled proposition of law that, an agreement of sale comes into

existence when the vendor agrees to sell and the purchaser agrees to

purchase, for an agreed consideration on agreed terms. It can be oral. It

can  be  by  exchange  of  communications  which  may  or  may  not  be

signed. It may be by a single document signed by both parties. It can

also be by a document in two parts, each party signing one copy and

then  exchanging  the  signed  copy  as  a  consequence  of  which  the

purchaser has the copy signed by the vendor and a vendor has a copy

signed by the purchaser.  It  can also be by the vendor executing the

document  and  delivering  it  to  the  purchaser  who accepts  it.  [Aloka

Bose V/s Parmatma Devi & Ors, (2009) 2 SCC 582]

a)   In the matter of: Suraj Lamp & Industries (P) Ltd. V/s State of

Haryana,  it  was  held  that,  an  immovable  property  can  legally  and

lawfully  be  transferred  or  conveyed  only  by  a  registered  deed  of

conveyance and that sale vide General Power of Attorney (GPA) does not

convey any title. A grant of power of attorney is essentially governed by

Chapter X of the Indian Contract Act, 1872. A deed of power of attorney

is executed by the principal in favour of the agent. The agent derives a

right to use his name and all acts, deeds and things done by him and

subject to the limitations contained in the said deed, the same shall be

read as if done by the donor. A power of attorney is executed by the

donor so as to enable the done to act on his behalf. A power of attorney

is a document of convenience. Except in cases where power of attorney

is  coupled  with  interest,  it  is  revocable.[State  of  Rajasthan V/s

Basant Nahata, (2005) 12 SCC 77]

(b)  The law relating to power of attorney is governed by the provisions

of the Powers of Attorney Act, 1982. It  is  well  settled therein that an

agent acting under a power of attorney always acts, as a general rule, in

the name of his principal. Any document executed or thing done by an

agent on the strength of power of attorney is as efective as if executed

or done in the name of the principal, that is, by the principal himself. An

agent, therefore, always acts on behalf  of the principal and exercises

only those powers, which are given to him in the power of attorney by

the principal.  Any act or  thing done by the agent on the strength of

power of  attorney, is therefore,  never construed or treated as having

been done by the agent in his personal capacity so as to create any right
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in  his  favour  but  is  always  construed  as  having  been  done  by  the

principal himself. An agent, therefore, never gets any personal beneft of

any nature by acting as power of attorney for his principal.[Kasthuri

Radhakrishnan & Ors V/s M. Chinniyan & Anr, (2016) 3 SCC 296]

(c)   It is settled law that Section 53-A of the TPA confers no right on a

party  who  was  not  willing  to  perform  his  part  of  the  contract.  A

transferee  has  to  prove  that  he  was  honestly  ready  and  willing  to

perform his part under the contract.

That by virtue of the amendment brought about to Section 53-A of the

TPA with efect from 24.09.2001 by the Act 48 of 2001, an Agreement to

Sell in the nature of part performance cannot create rights unless the

agreement is registered and stamped at 90 percent of the duty as of the

sale deed as per Article 23-A of the Schedule I of the Indian Stamp Act,

1899 as applicable to Delhi which was accordingly amended by the Act

48 of 2001.

(d)  Ameer Minhaj V/s  Dierdre Elizabeth (Wright) Issar & Ors,

Civil Appeal No. 18377 of 2017 (Date of Decision: 04.07.2018,

Supreme Court of India):

On  a  plain  reading  of  Section  17  of  the   Registration  Act,  1908,  it

becomes amply clear that the document containing contract to transfer

the right, title or interest in an immovable property for consideration is

required to be registered, if the party wants to rely on the same for the

purposes of Section 53-A of the Transfer of Property Act, 1882 to protect

its possession over the stated property. If it is not a registered document,

the only consequence provided in  Section 17 of  the  Registration Act,

1908  is  to  declare  that  such  document  shall  have  no  efect  for  the

purposes of Section 53-A of the Transfer of Property Act, 1882.

A document which is required to be registered by virtue of Section 17

read with Section 49 of the  Registration Act, 1908 if unregistered, can

still  be  admitted  as  evidence  of  a  contract  in  a  suit  for  specifc

performance.

Section 17 (1A) of the  Registration Act, 1908 came into force with efect

from 24.09.2001 and it  is  prospective  in  operation.  According  to  the

purport of Section 17 (1A) of the  Registration Act, 1908, an unregistered

agreement to sell cannot be made the basis for preferring a suit for part

performance of the contract.
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e) Irrevocable Power of Attorney or Agency Coupled   with Interest

According to Section 185 of the Indian Contract Act, 1872, consideration

(quid pro quo) is not necessary for creating an agency. In the matter of:

Vimla Devi V/s Pushpa Devi & Anr [2017 SCC Online Del 8694], it

was held that,  according to the purport  of  Section 202 of  the Indian

Contract  Act,  1872,  where  the  agent  has  himself  an  interest  in  the

property  which  forms  the  subject-matter  of  the  agency,  the  agency

cannot,  in  the  absence of  an express  contract,  be terminated to  the

prejudice of such interest. Therefore, if X gives authority to Y to sell X’s

land, and to pay himself, out of the proceeds, the debts due to him from

X.  X  cannot  revoke  this  authority,  nor  can  it  be  terminated  by  his

insanity or death. Similarly, if P consigns 100 bales of cotton to Q, who

has made advances to him on such cotton, and desires Q to sell  the

cotton,  and to repay himself  out of  the price the amount of  his  own

advances.  P cannot  revoke this  authority,  nor  is  it  terminated by his

insanity or death.

(f)  Doctrine  of  Substituted  Performance:  The  Specific  Relief

(Amendment) Act, 2018 (18 of 2018), Dated: 01.08.2018:

By virtue of Section 10 of the Specifc  Relief (Amendment) Act, 2018,

Section 20 of the principal  Act has been substituted to introduce the

concept of ‘substituted performance of the contract’.

XV

Rules on transfer of immovable property

Case Law

In  Suraj  Lamp  &  Industries  Pvt  Ltd  v  State  of  Haryana   the

Supreme Court of India recently observed that it has become common

practice  to  efect  transfers  of  immovable  property  by  way  of  either

general power of attorney (GPA) sales or sale agreement,  GPA or will

transfers in order to evade, among other things, the payment of duties,

taxes and other fees payable on transfer and registration (eg, stamp

duty or registration fees).

Facts    The petitioner, a public limited company based in Haryana, had

bought land through a power of attorney. The owner subsequently tried

to transfer the same property by another power of attorney deed. This
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led to the institution of criminal proceedings and an application to the

government under the  Right to Information Act.

The Supreme Court observed that measures taken by states in order to

curb these practices included:

 the  amendment  of  the   Registration  Act  1908,  to  require  the

registration of documents that contain a contract to transfer for

consideration  (eg,  agreements  of  sale)  relating  to  any

immovable  property  for  the  purpose  of  Section  53A  of  the

Transfer of Property Act; and 

 the amendment of the stamp laws, to subject agreements of

sale with delivery of  possession and/or  irrevocable powers  of

attorney, in favour of non-family members authorising a sale, to

the same stamp duty as deeds of conveyance. 

Agreements of sale

 The Supreme Court has reiterated  an agreement of sale - whether with 

or without possession - is not a conveyance.

Powers of attorney

It was further observed that an attorney holder can execute a deed of 

conveyance in exercise of the power granted under the power of 

attorney and convey title on behalf of the grantor.

Wills

The court observed that a will is the testament of the testator and is not

a transfer inter vivos. 

The Supreme Court therefore held that sale agreement,  GPA and will

transfers do not convey any title or create any interest in immovable

property. The court overruled the observations of the High Court of Delhi

in Asha M Jain v Canara Bank 94 (2001) DLT 841.

XVI

The Specific Relief (Amendment) Act 2018: 

The amending Act follows a  Report submitted to the Government by an

Expert Committee of six members consisting of legal practitioners and

academics constituted in January 2016 for suggesting amendments to

the  Specifc   Relief  Act  so  that  ‘specifc  performance  is  granted  as  a

general rule’, and to ‘ensure that discretionary relief is done away with’

for ensuring ‘ease of doing business in India’. The Committee submitted
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its report two years ago (in June 2016) to the Union Law and Justice

Minister  recommending  inter  alia  (i)  a  change  of  approach  making

specifc performance a rule,  and damages an alternative remedy,  (ii)

guidelines for reducing the discretion of Courts while granting specifc

relief. The Committee also suggested a regulatory mechanism for public

works projects. The amending Act has not adopted all recommendations

of the Committee relating to the changed approach of remedies, and has

disregarded recommendations that ensured fairness in procedure. The

amendment  has  become  a  patchwork  of  some  contradictory  and

inconsistent  provisions.  The  amendment  has  been  rushed  without

consultation  with  the  main  stakeholders  who  administer  this  Act  :

advocates and judges.

a) Main provisions of the Amendment of 2018

The most important changes in the amending Act are: (i) making specifc

performance  available  as  a  remedy  by  choice,  (ii)  providing  a  new

remedy of substituted performance of contract, and (iii) restricting power

of  courts  to grant  injunctions that  will  stop progress of  infrastructure

projects.Exceptional  and discretionary remedy Specifc performance is

an order of civil courts that requires the contract-breaker to perform the

promise he has made. An order of  compensation, on the other hand,

requires  the  contract-breaker  to  pay  in  money  terms  for  the  loss

sufered. Under the existing Specifc  Relief Act 1963, specifc

performance is granted as an exception only where compensation would

not be adequate relief, and it is discretionary relief. This approach of the

Act of 1963 is not outdated; it is in tune with the law currently in force in

the  UK,  most  states  of  the  USA,  Singapore  and  other  common  law

countries. Although this exceptional nature of this relief traces its roots

in the history of courts in England, there is much justifcation for this in

current literature on the basis of economic analysis. On the other hand,

the laws of France, Germany, other states of the USA, China and many

other  countries  allow  a  contracting  party  to  choose  any  of  the  two

remedies. The amending Act seeks to remove the restriction that makes

specifc  performance  an  exceptional  remedy.  Specifc  performance

cannot be a compulsory remedy. The amending Act also does not make

specifc performance a rule,  despite  such interpretation made by the

Minister  of  Law in the  Rajya Sabha when he introduced the bill,  and

moved  it  after  discussion.  No  person  approaching  any  court  can  be

compelled  to  adopt  any  remedy,  he  can  choose  from  among  the

remedies available to him. 

b) POWER OF COURT TO ENGAGE EXPERTS

The Amendment Bill has introduced Section 14A which gives courts the
power to get an expert opinion on any specifc issue, engage experts to
report to the court on such an issue and procure expert assistance in
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providing evidence and production of documents. Such opinion or report
will form part of the records of the suit and the court. The expert can be
subject to examination by the parties in open court with the permission
of the court. The costs, fees or expenses of the expert will be payable by
the parties in the proportion determined by the court

c  ) The  amendments  to  the  Specifc   Relief  Act  are  likely  to  reduce
litigations  and  ensure  the  performance  of  the  contractual  work  in  a
timely  manner  with  the  introduction  of  the  concepts  of  substituted
performance  and  the  imposition  of  time  limits  for  disposal  of  cases.
Altering the nature of specifc relief from an exceptional rule to a general
rule will certainly ensure contractual enforcement.

d )  KEY FEATURES 

        The Amendment Act now minimizes the discretion of a court to
grant specifc performance of a contract,  unless the contract, specifc
performance of which is sought, falls within the categories of contracts
specifed in the amended Section 14 of the Act, or if the aggrieved party
seeking  such  relief  falls  within  the  category  of  persons  listed  in  the
amended Section  16  of  the  Act.  Further,  the  amended Act  expressly
permits the aggrieved party to seek compensation for the breach of a
contract  in  addition to seeking specifc performance of  such contract
(whereas prior to amendment, such claim for compensation was either in
addition to or in substitution of seeking specifc performance.)

i) No injunction against infrastructure projects

ii) Special courts and a defned timeline for case disposal

iii) Engagement of experts

iv)  Recognition to limited liability partnerships

v)Substituted performance

CONCLUSION

Seeking to improve India's track record on the enforceability of contracts
and  accelerate  the  time  taken  to  dispose  of  pending  cases,  the
Amendment Act aims at protecting contractual expectations and wiping
out uncertainties

However,  compelling  specifc  performance  in  certain  circumstances

might  be  impractical,  in  particular,  where  the  defaulting  party  to  a

contract  is  on  the  brink  of  fnancial  distress  or  potential  insolvency

proceedings under the Insolvency & Bankruptcy Code.

Likewise, the alternative of monetary compensation may be meaningless

in such circumstances,  unless a third-party guarantor underwrites the

obligations of the defaulting party.

* * * * *
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History of the Legislation of Specifc Relief Act:

A mature legal system endeavours to provide not merely a remedy

for every right infringed, but also an adequate remedy. It was this process

of a search for efective remedial action that the Specifc Relief Act in India

was passed in 1877. The Act was originally drafted upon the lines of the

New York Civil Code, 1862, and its main provisions embody the doctrines

evolved by the English Equity Courts, whereas, in India, the doctrines been

applied  as  principles  of  equity,  justice  and  good  conscience  prior  to

adaptation of the Act. The basis for enactment of principal Act The Specifc

Relief  Act,  1963  was  on  the  lines  of  the  report  submitted  by  the  Law

Commission of India in its Report No.9 by Shri. M.C. Setalvad as Chairman,

and its Committee consisting Shri. D.Narasa Raju, Shri. S.M. Sikri and Shri.

P.Satyanarana Rao, on July 19, 1958.

Necessity for Specifc Relief Act:

The relief or contents of the Act would be divided in between the Civil

Procedure Code and the Transfer of Property Act. The Law Commission held

that Specifc Relief Act deals with certain equitable principles and remedies

which  stand  apart,  both  historically  as  well  as  intrinsically,  from  the

common law rules, which are embodied in our Code of Civil Procedure.

The act provides the following kinds of Specifc Relief
 Recovery of possession of property
 Specifc performance of contracts
 Rectifcation of instruments 
 Rescission of contracts 
 Cancellation of Instruments 
 Declaratory decrees 
 Injunction 
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Sections 9-25 deal with specifc performance of contracts.

Defnition of Specifc performance: 

The phrase “Specifc performance” is defned in Osborn's Concise Law

Dictionary, as “Where damages would be inadequate compensation for the

breach of an Agreement, the contractor may be compelled to perform what

he has agreed to do by a decree of specifc performance, e.g. in contracts

for  the  sale,  purchase  or  lease  of  land,  or  for  the  recovery  of  unique

chattels (i.e. not obtained in the market). Specifc performance will not be

decreed  for  contracts  of  personal  service,  but  a  defendant  may  be

restrained by injunction from the breach of a negative stipulation in such a

contract, e.g. a covenant not to give services elsewhere during the term of

contract. The making of a decree is in the discretion of the court. Action for

the specifc performance of contracts relating to real estate are assigned to

the Chancery Division. Where appropriate a court may, by way of interim

relief, order specifc performance by granting an interlocutory mandatory

injunction to enforce a contractual obligation (Astro Exito Navegacion S.A.

v. Southland Enterprise Co. Ltd., The Times, April 8, 1982. C.A.)” 

Necessity for Specifc Performance:

To put it in simple way, Specifc Performance, also known as Specifc

Relief,  is  an  equitable  remedy  that  falls  within  the  ambit  of  court's

discretion to award relief whenever the common law remedy is insufcient

because either damages of the contract are inadequate or damages could

not be established.

The basic rules of specifc performance of contracts:

 Decree of specifc performance is discretionary relief. 

 There should be a valid contract.

 If damages are an adequate remedy, no specifc performance would 

be ordered. 

 For the act which requires continued supervision of the Court, no 

specifc performance would be ordered. (Sec.1ĉ (1) (d)) 

 no specifc performance would be ordered for contracts for personal 

work or service 
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 “Equity” will insist on the principle of mutuality 

 The person against whom the relief is claimed may take plea by way
of defence under law relating to contract. (Sec.9)

Types of Decrees of specifc performance

The decree of specifc performance contemplated under the Act may be of

two types.  First type of  decree is  passed in  cases where the subject

matter of the contract is such that on the event of breach of contract or

nonperformance of contract, compensation is not an adequate relief nor it

is proper and reasonable to grant compensation. Second type of decree is

passed where because of  special  or  rare nature of  subject  matter,  it  is

extremely impractical to ascertain damages.

Chapter II deals with specifc performance of contracts.

Section 9 of the Act says that except as otherwise provided herein where

any relief is claimed under this Chapter in respect of a contract, the person

against  whom the  relief  is  claimed  may  plead  by  way  of  defence  any

ground which is available to him under any law relating to contracts.

Section 10 of the Act deals with cases in which specifc performance of
contract enforceable, 

Cases  in  which  specifc  performance  of  contract  enforceable.  -  Except

otherwise  provided  in  this  Chapter,  the  specifc  performance  of  any

contract may, in the discretion of the Court, be enforced -

(a) When there exists no standard for ascertaining the actual damage  

caused by the non-performance of the act agreed to be done; or 

(b) When the act agreed to be done is such that compensation in money 

for its non-performance would not aford adequate relief.

Explanation  –  Unless  and  until  the  contrary  is  proved,  the  Court  shall

presume -

(i) that the breach of a contract to transfer immovable property cannot be

adequately recovered by compensation in money; and
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(ii) the breach of a contract to transfer movable property can be also so

relieved except in the following cases :-

(a) where the property is not an ordinary article of commerce, or of special

value or interest to the plaintif, or consists of goods which are not easily

obtainable in the market;

(b) where the property is held by the defendant as the agent or trustee of

the plaintif.

From provisions of Section 10, it appears that specifc performance

can be granted when there is no standard for ascertaining actual damage

or when monetary compensation for non-performance of the agreement is

found to be adequate. What is unfolded from Section 10 is, that specifc

performance should be considered in cases where it is difcult to ascertain

loss in monetary terms. As a natural corollary, when non-performance of

the agreement can be adequately compensated in terms of money, the

Court should not exercise its discretion of granting specifc performance.

The exception appended to the Section makes it clear that whenever there

is breach of contact with regard to transfer of immovable property, unless

and until the contrary is proved, the Court should presume that monetary

compensation  cannot  be  adequate  for  breach  of  contract  to  transfer

immovable  property.  Same  principle  is  applicable  in  case  of  movable

property if movable property is of such a nature which is of special interest

or value and which cannot be substituted by another movable property.

Section 11 of the Act deals with cases in which specifc performance of

contracts connected with trusts enforceable.

Section 12 of the Act deals with cases in which specifc performance

of part of  contract.  Section 12(1)  of  the Act  specifes  that  except  as

otherwise provided hereinafter in this section the Court shall not direct the

specifc performance of a part of contract.

Section 13  of the Act deals with Rights of  purchaser or lessee against

person with no title or imperfect title.
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Specifc performance of contracts that not specifcally enforceable,

Section 14 of the Specifc Relief Act

Section 1ĉ of the Specifc Relief Act corresponds to Section 21 of Specifc

Relief Act 1877 and outlines circumstances in which specifc performance

can  be  refused.  Under  Section  1ĉ(1),  in  the  following  cases  specifc

performance cannot be granted :-

(a)  a  contract  for  the  non-performance  of  which  compensation  in

money  is  an  adequate  relief,  cannot  specifcally  enforced.

However,  actual  proof  is  necessary  regarding  adequacy  of

compensation  (Devender Singh vs Syed khaja AIR 1973 SC

2457).

(b) a contract which runs into such minute or numerous details or

which is so dependent on the personal qualifcations or volition of

the parties, or otherwise from its nature is such, that the Court

cannot  enforce  specifc  performance  of  its  material  terms.

Contract  of  personal  service  cannot  specifcally  be  enforced

(Vaish  degree  college  Shamli  vs  Laxminarayana  AIR

1976SC 888).

(c)  a contract which is in its nature determinable;

(d) a contract the performance of which involves the performance of a

continuous duty which the Court cannot supervise.

However, sub-section 3 has overriding efect over sub-section 1 and even

though cases are covered by clause (a) or clause (c) or clause (d) of sub-

section 1, yet, Court may enforce specifc performance in following cases :-

(a)  where the suit is for the enforcement of a contract, -

(i)  to execute a mortgage or furnish any other security for securing

the repayment of any loan which the borrower is not willing to

repay at once :

Provided that where only a part of the loan has been advanced,

the lender is willing to advance the remaining part of the loan in

terms of the contract; or

(ii)  to take up and pay for any debentures of a company;
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(b) where the suit is for, -

(i) the execution of a formal deed of partnership, the parties having

commenced to carry on the business of the partnership; or

(ii)  the purchaser of a share of a partner in a frm;

(c)  where  the  suit  is  for  the  enforcement  of  a  contract  for  the

construction of any building or the execution of any other work on

land;

Provided that the following conditions are fulflled, namely :

(i) the building or other work is described in the contract in terms

sufciently precise to enable the Court to determine the exact

nature of the building or work; 

(ii) the plaintif has a substantial interest in the performance of the

contract and the interest is of such a nature that compensation in

money for non-performance of the contract is not an adequate

relief;

and

(iii)  the  defendant  has,  in  pursuance  of  the  contract,  obtained

possession of the whole or any part of the land on which building

is to be constructed or other work is to be executed.

Section 15 of the Act deals with who may obtain specifc performance and

the said provision corresponds to Section 23 of the 1877 Act. 

In BALA KRISHNA MADALIAR Vs. SATHYANARAYANA RAO (AIR 1993

S.C. 2449), it was held that an assignee in a contract to repurchase would

fall within the meaning of representative in the interest as contemplated by

Section 15(b) of the Act.

Section 16  of the Specifc Relief Act deals with - Personal bars to relief,

which corresponds to Section 2ĉ of 1877 Act -Specifc performance of a

contract cannot be enforced in favour of a person -

(a) who would not be entitled to recover compensation for its breach; or 

(b) who has become incapable of performing, or violates any essential term

of, the contract that on his part remains to be performed, or acts in fraud of
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the  contract,  or  wilfully  acts  at  variance  with,  or  in  subversion  of,  the

relation intended to be established by the contract; or

(c) who fails to aver and prove that he has performed or has always been

ready and willing to perform the essential terms of the contract which are

to be performed by him, other than terms of the performance of which has

been prevented or waived by the defendant.

Explanation.—For the purposes of clause (c),—

(i) where a contract involves the payment of money, it is not essential for

the plaintif to actually tender to the defendant or to deposit in court any

money except when so directed by the court;

(ii) the plaintif must aver performance of, or readiness and willingness to

perform, the contract according to its true construction.

To establish readiness and willingness, it is sufcient to establish that they

had capacity to pay the sale consideration as held in Devender Singh vs.

Syed  Khaya  (AIR  1996  SC  2510).  In  KUTTADAN VELAYADHAN (AIR

2001 Kerala 123), it  was held that where execution of  document was

proved by plaintif, it can be inferred that he had also paid the amount. In

RANGAIAH Vs. SATYANARAYANA (AIR 2001 AP 251), it was held that

where date had been stipulated by the parties for payment of balance sale

consideration and it is specifed that if payment is not made on that date,

the agreement stands cancelled on the next day, then it can be said that

time is the essence of the contract.  In  Kamal Kumar vs. Premalatha

Joshi and others – 2019(1) ALT(SC) 30 (D.B.), Hon'ble Apex Court, on the

issue of grant of Specifc Performance held, “It is a settled principle of law

that  the  grant  of  relief  of  specifc  performance  is  a  discretionary  and

equitable relief”. Further, Hon'ble Apex Court, on the issue of Willingness

held,  “The issue  of  readiness  and  willingness,  in  our  view,  is  the  most

important issue for considering the grant of  specifc performance of the

contract  and  the  same  having  been  held  by  the  two  Courts  below  on

appriciation of evidence against the plaintif, it is binding on this Court. It
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being  essentially  a  question  of  fact,  this  Court  is  not  inclined  to  again

appreciate the entire evidence while hearing the appeal under Article 136

of the Constitution”.

Distinction between 'readiness' and 'willingness'

“The distinction  between 'readiness'  and 'willingness'  is  that  the former

refers  to  fnancial  capacity  and the  later  to  the conduct  of  the  plaintif

wanting performance.”

While 'willingness' is merely mental process, 'readiness' is something to do

with  translating  that  will  into  action,  and  preceded  by  necessary

preparation  of  being  in  a  position  to  be  ready.  In  other  words,  while

'willingness' may be something to do mainly with a person's mental process

to do an act, his 'readiness' implies close proximity of such 'willingness',

and its ultimate physical action is demonstrated when it is about to be put

into action. 

Time 'readiness' must be said to the total  equipment of a person who is

willing to do a thing before he actually does it. Though a may be cases

where though a person may be willing, yet may not be able to do what he

wishes or desires. He cannot be said to be ready to do it. In other cases, the

person may possess all that is necessary to do an act. He may be ready but

if the will to do is not there, his 'willingness' may be lacking. If the evidence

shows, that the plaintif was never ready with the resources for fulflling his

contract, specifc performance will be refused, so also where the plaintif

admitted that he was indebted to various persons and often he failed to

pay installments, and his evidence showed that he never had funds to pay

the price

Section 17 of the Act deals with contract to sell or let property by one who

has  no  title  not  specifcally  enforceable.  In  VENKATARAMANA  Vs.

NARASIMHA (AIR 1994 A.P. 244) it was held that a vendor cannot plead

defect in his title as defence in a suit for specifc performance. In KANSHI

RAM Vs. OMPRAKASH (AIR 1996 S.C. 2150) it was held that in working

out equities, courts would in appropriate cases grant alternative relief in

stead of granting decree for specifc performance.
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Section 19 of the Act deals with Relief against parties and persons claim-

ing under them by subsequent title.  The initial  burden is always on the

vendee to show that he was not aware of the agreement and he can dis-

charge this burden by leading negative evidence (AIR 1972 All. 396).

A subsequent purchaser in order to resist a suit for specifc perfor-

mance of a prior contract of sale must establish that (a) he is bonafde pur-

chaser for value; (b) he has no notice of the prior contract; and (c) before

he  had  ;notice  of  the  prior  contract  of  sale,  he  paid  the  consideration

money to the owner. (AIR 1976 Orissa 113).

In a suit for specifc performance subsequent purchaser is a neces-

sary party and decree without impleading him cannot be executed by prior

purchaser.  (AIR 1991 Mad 209).  A party seeking relief of specifc perfor-

mance of contract must satisfy all the requirements necessary for seeking

relief in equity (AIR 1991 Delhi 315).

The Specifc Relief (Amendment) Act, 2018

The specifc relief  (Amendment)  Act,  2018 was recently  passed by both

houses of parliament and subsequently received presidential assent on 1

August 2018. As per the Amendment Act, the courts are bound to enforce

the  specifc  performance  of  a  contract  as  a  rule,  subject  to  limited

exceptions. For section 10 of the principal Act, the following section shall be

substituted, namely:—

“The  specifc  performance of  a  contract  shall  be  enforced  by the  court

subject to the provisions contained in sub-section (2) of section 11, section

1ĉ and section 16.”.

Insertion of Section 14A: Power of court to engage experts

1ĉA. (1) Without prejudice to the generality of the provisions contained in

the Code of Civil  Procedure, 1908, in any suit under this Act, where the
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court considers it necessary to get expert opinion to assist it on any specifc

issue involved in the suit, it may engage one or more experts and direct to

report  to it  on such issue and may secure attendance of the expert for

providing evidence, including production of documents on the issue.

(2) The court may require or direct any person to give relevant information

to  the  expert  or  to  produce,  or  to  provide  access  to,  any  relevant

documents, goods or other property for his inspection.

(3) The opinion or report given by the expert shall form part of the record of

the  suit;  and the court,  or  with  the  permission of  the court  any of  the

parties to the suit, may examine the expert personally in open court on any

of the matters referred to him or mentioned in his opinion or report, or as to

his  opinion  or  report,  or  as  to  the  manner  in  which  he  has  made  the

inspection.

(ĉ) The expert shall be entitled to such fee, cost or expense as the court

may fx, which shall be payable by the parties in such proportion, and at

such time, as the court may direct.”

Insertion of Section 20A: Special provisions for contracts relating

to infrastructure project

20A. (1) No injunction shall be granted by a court in a suit under this Act

involving a contract relating to an infrastructure project specifed in the

Schedule, where granting injunction would cause impediment or delay in

the progress or completion of such infrastructure project.

Explanation.—For the purposes of this section, section 20B and clause (ha)

of section ĉ1, the expression “infrastructure project” means the category of

projects and infrastructure Sub-Sectors specifed in the Schedule.

(2)  The  Central  Government  may,  depending  upon  the  requirement  for

development  of  infrastructure  projects,  and  if  it  considers  necessary  or

expedient  to  do  so,  by  notifcation  in  the  Ofcial  Gazette,  amend  the
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Schedule relating to any Category of projects or Infrastructure Sub-Sectors.

(3) Every notifcation issued under this Act by the Central Government shall

be  laid,  as  soon  as  may  be  after  it  is  issued,  before  each  House  of

Parliament, while it is in session, for a total period of thirty days which may

be comprised in one session or in two or more successive sessions, and if,

before the expiry of the session immediately following the session or the

successive  sessions  aforesaid,  both  Houses  agree  in  making  any

modifcation in the notifcation or both Houses agree that the notifcation

should not be made, the notifcation shall  thereafter have efect only in

such modifed form or be of no efect, as the case may be; so, however,

that any such modifcation or annulment shall be without prejudice to the

validity of anything previously done under that notifcation.

Insertion of Section 20B: Special courts

20B. The State Government, in consultation with the Chief Justice of the

High Court, shall designate, by notifcation published in the Ofcial Gazette,

one or more Civil Courts as Special Courts, within the local limits of the area

to  exercise  jurisdiction  and  to  try  a  suit  under  this  Act  in  respect  of

contracts relating to infrastructure projects.

Insertion of Section 20C: Expeditious disposal of suits

20C. Notwithstanding anything contained in the Code of Civil  Procedure,

1908, a suit fled under the provisions of this Act shall be disposed of by the

court within a period of twelve months from the date of service of summons

to the defendant:

Provided that the said period may be extended for a further period not

exceeding six months in aggregate after recording reasons in writing for

such extension by the court.”.
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Insertion of the schedule

Transport,  Energy,  Water  and  Sanitation,  Communication,  Social  and

Commercial infrastructure are mentioned in the schedule as the category of

the projects relating to infrastructure projects.

Conclusion

The most important changes in the amended Act are: (i) making specifc

performance available as a remedy by choice, (ii) providing a new remedy

of substituted performance of contract, and (iii) restricting power of courts

to grant injunctions that will stop progress of infrastructure projects. Further

another  signifcant  change  brought  by  the  amendment  Act,  is  the

mandatory time period for the disposal of the suits under the Act, thereby,

ensuring speedy relief to the aggrieved party. 



                      WORKSHOP –II                 23. 02. 2019

                                 

                                  PAPER PRESENTATION ON 

                           “ CONTOURS OF RELIEF OF 

             SPECIFIC PERFORMANCE OF CONTRACTS”

                                          BY

                                K. K. V. BULIKRISHNA,

          PRL JUNIOR CIVIL JUDGE- CUM -JUDICIAL MAGISTRATE OF     

                             FIRST CLASS, YELLAMANCHILLI

            

             A contract is an agreement upon sufcient consideration

to  do  or  not  to  do  a  particular  act.  The  party  on  whom

this contractual obligation rests must not fails to discharge such

obligation. In case of his failure, the other party will have a right

sue  for  performance  of  the  contract.  This  is  called  ‘Specific

Performance’. 

             Orders of  specific performance are granted when

damages are not an adequate remedy, and in some specific cases

such  as  land  sale.  Such  orders  are  discretionary,  as  with  all

equitable remedies, so the availability of this remedy will depend

on whether  it  is  appropriate in  the circumstances of  the case.

Under current law, courts grant specific performance when they

perceive that damages will be inadequate compensation. Specific

performance is deemed an extraordinary remedy, awarded at the

court’s discretion.     

              A is owner of land. He executed an unregistered

agreement of sale in favour of B and received Rs. 50,000/- as an

advance out of sale price of Rs.1,00,000/-.  A has to execute a



Regd. Sale deed within three months from date of execution of

agreement of sale. 

But,  A  refused  to  execute  Regd.  Sale  deed  and  sold  the  said

property to C for higher price. B can sue against A for specific

performance.

                From the above illustration, no doubt, B can file a suit

for specific performance. This case involve several aspects such

as, whether plaintif is ready and willing to perform his part of

contract or not; when would time is essence of contract?; Can C

be  impleaded  in  the  suit  as  party?  Is  escalation  of  price  is  a

ground  in  such  a  suit?  Question  of  Lis  Pendens;  whether  B  is

entitled  for  damages  and  compensation  or  not;  whether  an

unregistered agreement of sale is admissible or not  etc.

               Specific performance is a remedy developed by principle

of  equity.  A  party  to  a  contract  who  is  damaged because  the

contract is breached by another party has the option to file a suit

for  specific  performance  compelling  to  perform  his  part  of

contract. Before an equity court will compel specific performance,

however,  the  contract  must  be  one  which  can  be  specifically

performed. Section 16 (c)      of the Act     envisages that plaintif

must  plead  and  prove  that  he  had  performed  or  has

always been ready and willing to perform the essential terms

of  the contract  which are to  be performed by him,  other  than

those terms  the  performance of  which  has  been prevented  or

waived by the defendant.

          In our country, most of the specific performance suits relate

to sales of immoveable properties and to some extent, transfer of

shares. As the law of specific performance is basically founded on

equity,  considerations  such  as  conduct  of  the  plaintif,  the

element of hardship that may be caused to one of the parties, the

availability of adequate alternative relief and such other matters

are taken into consideration. It is a discretionary relief.



     

 ELEMENTS THAT ARE INVOLVED IN A SUIT FOR SPECIFIC

PERFORMANCE OF SUIT:-

Valid Contract :-

Normally,  suit  for  specific  performance  of  contract  based  on

agreement of sale. Vague and uncertain agreement could not be

given efect to.(Vimlesh Kumari Kulshrestha vs Sambhajirao,

2008 (2) Supreme 127). It was observed in Ambica Prasad vs

Naziran Bibi, AIR 1939 All 64 that there should be a valid contract

for suit for specific performance of contract.

Unregistered  agreement of sale :-

Un registered agreement of sale is admissible in evidence under

Section 49(c) of  the  Registration  Act  in  a  suit  for  specific

performance of contract. Unregistered sale deed is admissible in

evidence  in  a  suit  for  specific  performance.(S.Kaladevi  vs

V.R.Somasundaram, AIR 2010 SC 1654).

 Conduct of the parties:-

       Any  person  seeking  benefit  of  specific  performance  of

contract must manifest that his conduct has been blemish less

(H.P.Pyarejan vs Dasappa, AIR 2006 SC 1144). 

        Similarly, conduct of defendant cannot be ignored. The relief

of specific performance is discretionary (V.R.Sudhakara Rao vs

T.V.Kameswari, (2007) 6 SCC 650). 

        It was held in  Aniglase Yohannan v. Ramlatha, 2005 (7)

SCC 534 that  if the pleadings manifest that the conduct of the

plaintif entitles him to get the relief on perusal of the plaint he

should not be denied the relief.



Readiness and Willingness:-

            Section 16(c) of the Act mandates the plaintif to aver in

the plaint and establish the fact by evidence adduced that he has

always been ready and willing to perform his part of the contract.

Distinction  between  “readiness”  and  “willingness”  is  that  the

former refers to financial capacity and the latter to the conduct of

the Plaintif wanting performance.   The plaintif’s  readiness  and

willingness,  which  is  a  condition  precedent,  must  be  in

accordance with the terms of the agreement. 

      In a suit for specific performance, plaintif is to approach Court

with clean hands.(G.Jayashree vs Bhagawan Das, AIR 2009

SC 1749). Right from the date of the execution till date of the

decree  he  must  prove  that  he  is  ready  and  has  always  been

willing  to  perform  his  part  of  the  contract..  Even  subsequent

purchaser  is  entitled  to  raise  objection  as  to  readiness  and

willingness. To know the consequences in the case of absence of

plea of readiness and willingness in the plaint.

 Time is essence of contract:-

          From the decision of a Constitution Bench of the Hon’ble

Supreme Court in ChanRani v.Kamal Rani  1993 (1) SCC 519, it is

clearly known that in the case of sale of immovable property,

time is never regarded as the essence of the contract. An

intention  to  make  time  the  essence  of  the  contract  must  be

expressed in unequivocal language. As to the point of limitation is

concerned, the suit for specific performance has to be filed within

reasonable time which depends upon facts and circumstances of

each case.   Even if it is not of the essence of the contract, the

Court may infer that it is to be performed in a reasonable time if

the conditions are: 1. from the express terms of the contract; 2.



from the  nature  of  the  property;  and  3.  from the  surrounding

circumstances.

      Sections 9-25 OF THE SPECIFIC RELIEF ACT,1963 deal

with specific performance of contracts( Basic rules):

1. Decree of specific performance is discretionary relief. 

2. There should be a valid contract.

3. If  damages  are  an  adequate  remedy,  no  specific

performance would be ordered.

4. For  the  act  which  requires  continued  supervision  of  the

Court, no specific performance would be ordered. (Sec.14 (1)

(d))

5. no specific performance would be ordered for contracts for

personal work or service

6. ‘Equity’ will insist on the principle of mutuality

7. The person against whom the relief is claimed may take plea

by way of defence under law relating to contract. (Sec.9)

 When can specific performance of a contract be enforced?

       According to section 10 of the Act, the specific performance

of contract can be enforced in the following cases:-

1. If  there  exists  no  standard  for  ascertaining  the  actual

damage caused by  the  non  performance of  the  act  which

agreed to be done

2. When  pecuniary  compensation  for  its  non  performance

would not aford adequate relief.

3. When it is probable that pecuniary compensation cannot be

got for the non performance of the act agreed to be done 

Can part of contract be enforced

     According to section 12 of the Act, the specific performance 

of  part of contract may be enforced in the following cases:-



1. Section 12 (1), (2) and (4) of the Act provide exceptions to

the  general  rule  of  specific  performance  of  a  part  of  a

contract.

2. As a general rule, a contract is intended to be deal with as a

whole  but  not  piecemeal.  However,  section  12(1)  of  the

Specific relief  Act is an exception to the general rule.  Lord

Romilly  M.R  opined  that  ‘the  Court  can  not  specifically

perform the contract piece meal but it must be performed in

its entirety if performed at all’.

3. The part unperformed must be a considerable portion of the

whole; or

4. It does not admit of compensation in money;

5. The part to the contract who is not in default can sue for part

performance

What type of contracts cannot be enforced?

       Under section 14 of the Act, the following contracts cannot

be enforced:

1. Contracts in which compensation in money is an adequate

relief.[

2. Contracts involving personal service.

3. Contracts with uncertain terms.

4. Contracts in its nature determinable

5. Contracts which or not valid in law

6. Contracts involving continuous supervision of the Court

7. Contracts  to  build  or  repair  works  (  subject  to  some

exceptions) 

8. The Contract by Hindu parent or guardian to give a child in

marriage cannot be specifically enforced.

   Who can obtain Specific performance of a contract?



       Section 15 of the Act says specific performance of a contract

may be obtained by

Any party thereto

1. The representative-in-interest, or the principal, or any party

thereto  excepting where the earning skill,  solvency or  any

personal quality of such party is a material ingredient in the

court.

2. If  personal  skill  of  one  party  is  essential  element  of  the

contract of specific performance  is frustrated with death of

that  party  and  legal  representative  of  that  party  cannot

demand specific performance of the contract

     What are the defences avialbale to the defendant in

suit for specific performance of contract?

         The Defendant  may set  up any one of  the  following

defences in a suit for specific performance of contract.

1. Compensation in money would be adequate relief

2. Plaintif’s unperformed part is large

3. Contract  depends  on  personal  qualifications  or  volition  of

parties.

4. Wanting title

5. Wanting  in mutuality

6. Contract is devoid of consideration

7. Essential part of contract has ceased to exist

8. Performance of contract would involve hardship to defendant

than the plaintif

9. Performance of contract involves continuous duty over three

years

10. Uncertainty in terms of contract

     Personal bars to relief under specific performance of

contract under section 16 OF SPECIFIC RELIEF ACT,1967:-



     Specific performance of contract cannot be enforced in favour

of a person in the following cases:-

1. Who would not be entitled to recover compensation for

its breach; or

2. Who  has  become incapable  of  performing  or

violates any essential term of, the contract that in his part

remains to be performed or acts in fraud of the contract, or

willfully acts at variance with or in subversion of the relation

intended to be established by the contract; or

3. Who fails to aver and prove that he has performed or has

always been ready and willing to perform  the  essential

terms of the contract.  

  Discretion and power of court:-

  Section 20 of the Act says:-

1. The  jurisdiction  to  decree  specific  performance  is

discretionary.

2. The Court is not bound to grant such relief merely because it

is lawful to do.

3. The discretion of the Court should not be arbitrary but sound

and reasonable, guarded by judicial principles and capable of

correction by a Court of appeal.

    

      What are the circumstances in which the Court can

exercise its discretion properly 

1. If  the terms of contract give the plaintif unfair advantage

over the defendant; or

2. If  the  conduct  of  the  parties  of  contract  or  other

circumstances, gives the plaintif unfair advantage over the

defendant



3. If the performance of contract would involve hardship on the

defendant  which  he  did  not  foresee,  whereas  its  non

performance would involve no such hardship on the plaintif;

or

4. Where  the  defendant  entered  into  the  contract  under

circumstances  which,  though  not  rendering  the  contract

voidable makes it inequitable to enforce specific performance

             

         

 ‘Ready and willing to perform’ mean.....

       In N.P. Thirugnanam v. Dr. R. Jagan Mohan Rao and Ors. 

(1995) 5 SCC 115 at para 5, the honourable apex Court held:

“…Section 16(c) of the Act envisages that plaintif must plead and

prove  that  he  had  performed  or  has  always  been  ready  and

willing to perform the essential terms of the contract which are to

be performed by him, other than those terms the performance of

which  has  been  prevented  or  waived  by  the  defendant.  The

continuous readiness and willingness on the part of the plaintif is

a condition precedent to grant the relief of specific performance.

This circumstance is material and relevant and is required to be

considered by the court while granting or refusing to grant the

relief.  If  the plaintif fails to either aver or prove the same, he

must fail. To adjudge whether the plaintif is ready and willing to

perform  his  part  of  the  contract,  the  court  must  take  into

consideration the conduct of the plaintif prior and subsequent to

the filing of the suit along with other attending circumstances.

The  amount  of  consideration  which  he  has  to  pay  to  the

defendant must of necessity be proved to be available. Right from

the date of the execution till date of the decree he must prove

that he is ready and has always been willing to perform his part of

the  contract.  As  stated,  the  factum  of  his  readiness  and

willingness to perform his part of the contract is to be adjudged

with  reference  to  the  conduct  of  the  party  and  the  attending



circumstances.  The  court  may  infer  from  the  facts  and

circumstances whether the plaintif was always ready and willing

to perform his part of the contract”

 In Kamal Kumar Vs. Premlata Joshi and others – 2019 (1) ALT (SC)

30 (D.B.) ABHAY MANOHAR SAPRE and INDU MALHOTRA,

It was held that “It is a settled principal of law that the grant of

relief  of  specific  performance  is  a  discretionary  and  equitable

relief.  The issue of readiness and willingness, in our view, is the

most  important  issue  for  considering  the  grant  of  specific

performance of the contract and the same having been held by

the two Courts  below on appreciation  of  evidence  against  the

plaintif, it is binding on this Court it being essentially a question

of fact, this court is not inclined to again appreciate the entire

evidence  while  hearing  the  appeal  under  Article  136  of  the

constitution”. 

CONCLUSION:-

       Inasmuch as the conduct of parties is very much important in

a suit for specific performance, the party who seek for relief of

specific performance must approach the Court of law with clean

hands.  I  may  conclude  with  observations  of  Lord  Chancellor

Cottenham in Tasker v. Small 1834 (40) English Report 848 that 

  “It  is  not  disputed  that,  generally,  to  a  bill  for  a  specific

performance of a contract  for  sale,  the parties to the contract

only  are  the  proper  parties;  and,  when  the  ground  of  the

jurisdiction of Courts of Equity in suits of that kind is considered it

could not properly be otherwise. The Court assumes jurisdiction in

such cases, because a Court of law, giving damages only for the

non- performance of the contract, in many cases does not aford

an adequate remedy. But, in equity, as well as in law, the contract

constitutes the right and regulates the liabilities of the parties;

and  the  object  of  both  proceedings  is  to  place  the  party



complaining as nearly as possible in the same situation as the

defendant had agreed that he should be placed in. It is obvious

that persons,  strangers to the contract,  and,  therefore,  neither

entitled to the right, nor subject to the liabilities which arise out of

it, are as much strangers to a proceeding to enforce the execution

of  it  as  they  are  to  a  proceeding to  recover  damages  for  the

breach of it.”

                                    .............................. 
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SCOPE OF EXERCISING DISCRETION TO GRANT RELIEF OF

SPECIFIC PERFORMANCE

N.RAMESH BABU
PRINCIPAL SPECIAL JUDGE FOR CBI CASES,

VISAKHAPATNAM.

INTRODUCTION

   Relief is the word synonymously used for the word remedy in the Specifc

Relief Act 1963 which is herein after referred to as “the Act” for simplifcation.

According to the  Latin legal Maxim “Ubi Jus Ibi Remedium” where there is a right

there is  a remedy.   When a person's  right  is  violated the victim will  have an

equitable remedy under law.  So the person whose right is being infringed has a

right  to  enforce  the  infringed  right  through any  action  before  a  court.   Mere

existence of  right   without  any remedy  to   enforce  such right  in  case of  its

infringment, is not  useful.

             Laws can be categorized in to   three categories 1)  those which defne

rights ;2 ) those which defne remedies  and 3) those which defne procedure. The

Specifc Relief Act  is purely  procedural  and  it  explains as to how the remedies

can be secured.  There are several kinds of  special reliefs some provided under

law and some are based on  contracts.  The Specifc Relief Act deals with certain

kinds of Specifc  Reliefs as stated in the preamble of “the Act” itself.   So the

Specifc Relief Act is neither  exhaustive  nor complete  because it deals with only

certain kinds of Specifc Reliefs .

          Specifc Relief means the relief which can be claimed for the  very thing  to

which the aggrieved party is entitled.  The specifc relief   can be  granted only for
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enforcing civil rights but not for enforcing penal laws as mentioned in Section 4 of

“the Act “.   The Specifc Relief according to the said Act is  an equitable  and

discretionary  relief.

DISCRETION  TO GRANT THE RELIEF OF SPECIFIC PERFORMANCE  UNDER

THE SPECIFIC RELIEF ACT 1963:

The base  of all most all economic  relations  are made of  contracts.  Every

profession is contract bound.   The property   whether  owned by businesses or

individuals are locked up under contracts.  Even the  money in banks and other

forms  of  investment   are  contractually   bound.   So  the  contract  constitutes

modern  wealth.   So  contracts  must  be  enforced.   Even  though   awarding

compensation to an injured person is a  way in the  law of contract to enforce  the

contract but in many cases compensation fails to serve the economic  purpose of

a  contract.   Specifc  performance  can  only  be  granted  in  case  of  breach  of

contract.  In case of breach of contract there are two  remedies available one is

compensation or damages and the other is specifc performance.  If there is threat

of breach  the   contract, the relief  available is preventive  relief which is dealt

with in  Para-III  and  Chapter 7 of  the Specifc Relief  Act 1963 in the form of

injunctions.

There are  seven(7) types of Specifc Reliefs which are dealt with  in “the Act”.

1.   Recovery of possession of property [ Sections 5 to 8]

2. Specifc performance of contracts    [ Sections 9 to 25]

3. Rectifcation of instruments    [ Section 26]

4. Rescission of contracts    [ Sections 27 to 30]

5. Cancellation of Instruments      [ Sections 31 to 33]

6. Declaratory decrees [Sections 34 and 35]

7. Preventive reliefs in the form of  injunctions  [Sections 36 to 44]
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The relief of  specifc performance is one of them and it relates to

contracts between the  parties.  All contracts are  agreements but all agreements

are not contracts.  An agreement acquires  status of a contract if it is  enforceable

at law .  So the relief of specifc performance  is available only relating to the

agreements  which are enforceable at law.  If contract is ‘viod ab inito ‘, the relief

of  specifc  performance  cannot  be  enforced  in  respect  of  such  a  contract.

According  to   certain  provisions  of  “the  Act”  granting  relief  of  specifc

performance is purely discretion of the Court.  Section 10, Section 11 (1), Section

14(3) and Section 20 of the Act  provide discretionery  power to the Court to grant

the relief of specifc performance in certain cases.  Section 11(2), Section 14  and

16  of    “the  Act”  explain  under  which  circumstances  the  relief  of  specifc

performance cannot be enforced.

Section  20 of “the Act” lays down that the  jurisdiction to decree specifc

performance is discretionary.  It  further lays down that the  court is not bound to

grant such relief merely because it is lawful to do so; but the discretion of the

court is not arbitrary but sound and reasonable, guided by judicial principles and

capable of correction by a court of appeal.

   Section  20(2)  of  “the  Act”   explains  the  cases  in  which  the  Court  may

properly  exercise discretion not to decree specifc performance. So the provisions

of “the Act” confer discretionary power on the Court either to  grant the relief of

specifc  performance  or  not  to  grant  the  same  depending  upon  the  diferent

circumstances which are explained in those provisions.
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EFFECT OF THE SPECIFIC RELIEF (AMENDMENT) ACT 2018
NO.18 OF 2018 ON THE DISCRETIONARY POWER OF THE
COURT  TO  GRANT  THE  RELIEF  OF  SPECIFIC
PERFORMANCE:-

According  to  the  economic  survey  2018  in  its  chapter  Ease  of  Doing

business it is mentioned that India ranks 130 in the year 2017 and 100 in the

year 2018 still behind Pakistan, Sudan etc. countries in Global market. So, in

order to improve its global market and to attract foreign direct investments and

to safeguard the interest of the Governments in infrastructure projects and the

needy parties,  the Government of India had thought of amending “the Act” and

by an ofce order of the legislature department of Ministry of Law and Justice

dated 28.01.2016 an expert committee led by Mr. Anand Desai was constituted

for making recommendations in respect of amendments to the Specifc Relief

Act  1963  and  subsequently  the  committee  had  submitted  its  report  on

26.05.2016.  The Bill  to  amend “the Act”  was  passed by the  Lok  Sabha on

15.03.2018 and by the Raj Sabha on 23.07.2018. The President of India had

given assent to the Specifc Relief (Amendment) Act 2018 No.18 of 2018 on 1st

August, 2018. The Central Government of India had notifed 1st October, 2018

as the appointed day as per the notifcation No.SO4888(A) dt.19.09.2018 of the

Ministry of Law and Justice. So, the Specifc Relief (Amendment) Act 2018 which

I hereinafter refer as the “Amended Act” came into force on 1st October, 2018.

Under the Specifc Relief Act 1963 awarding damages was the rule and

granting the relief of Specifc Performance was an exception in case of breach

of a contract. But according to the “Amended Act” granting the relief of specifc

performance is the primary remedy and awarding damages or compensation is

an exception. So, this amendment to “the Act” changed the nature of law of

Specifc Performance.
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According to Section 10 of “the Act” in the discretion of the court the

Specifc  Performance  of  any  contract  may  be  enforced  except  to  some

limitations  when actual  damage caused by  the  non-performance  of  the  act

agreed  could  not  be  ascertained  and  even  if  it  could  be  ascertained  the

compensation in money for its non-performance is not an adequate relief. But

Section 10 of “the Act” has been substituted by an amendment introducing a

new Section 10, according to which granting the Relief of Specifc Performance

of a contract is mandatory except in the cases provided under Section 11(2),

Section 14 and Section 16 of the “Amended Act”.

According to Section 11(2) of “the Act” a contract made by a trustee in

excess of its powers or in breach of trust cannot be specifcally enforced.

According  to  Section  14  of  the  “Amended Act”  in  the  following  cases

Specifc Performance of a contract cannot be specifcally enforced.

1) When a party has obtained substituted performance under Section 20
of the “Amended Act”.

If the performance of contract involves the performance of a continuous
duty which the court cannot supervise.

If  the  contract  is  so  dependent  on  the  personal  qualifcations  of  the
parties  and  the  court  cannot  enforce  Specifc  Performance  of  its
material terms.

If the contract is determinable in its nature i.e. if it is “void-ab-initio”.

According to Section 16 of “the Act” in the following cases the Specifc

Performance of a contract cannot be enforced in favour of a person.

1) If he is not entitled to recover compensation for breach of the contract.
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If he becomes incapable of performing his part of the contract or willfully
acts at variance with the contract or if he acts in fraud of the contract.

If he fails to prove that he has performed his part of contract or he has
been always ready and willing to perform the essential terms of the
contract which he needs to be performed.

Prior to the amendment the requirement of the plaintif under section 16

of “the Act” was not only to prove but at the frst instance to aver in the plaint

that he had already performed or has been always ready and willing to perform

his part of contract. But in the “Amended Act” the requirement of averment in

the plaint that the plaintif has been always ready and willing to perform his

part of contract is removed by deleting the word aver in Section 16 of the Act.

So,  it  is  no  more  obligatory  or  mandatory  on  the  part  of  the  plaintif to

specifcally take a plea in the plaint that he had already performed or that  he

has been always ready and willing to perform his part of contract. 

The  word  discretion  can  be  found  in  Sections  10,  11(i),   in  the  sub

heading above Section 20 and in Section 20 of the “ the Act” but it was deleted.

The said sub heading  “ Discretion and powers of the Court “  above Sec.20 of

“the Act” is  substituted by the subheading as “  Substituted performance of

Contracts etc.,”.

Literally the word discretion has been  deleted  between Sections 9 and 25

of “the Act” by  making necessary amendments  and passing the  “Amended Act”.

So virtually  there is  no discretion to the Court  to  grant  the  relief  of  specifc

performance as per the “Amended Act”.  As per the  “Amended Act”, the Court is

left with no option to exercise discretion  either to grant or not to grant the relief

of  specifc  performance.   The  “Amended  Act”  made   certain    provisions

according to  which the Court is bound to grant  specifc performance and also

certain   provisions  under  which  it  should  not  grant  the  relief  of   specifc
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performance.  According to Section 10 of the “Amended Act”  as already stated

by me subject to the provisions  under Sections 11(2), 14 and 16,  it is mandatory

on  the  part  of  the   Court  to  grant   the  relief  of   specifc  performance.   So

practically when a suit for specifc performance is fled before the Court, the Court

has to verify  Whether the facts of that suit fall under any of the circumstances

explained in Section 11(2), 14 and 16 of the “Amended Act” and if the facts of

that suit do not fall under any  of the circumstances of those  provisions, it is

mandatory for the Court to grant the relief of  specifc performance.

A concept of  substituted performance  is  provided  in  the  “Amended  Act”

under Section 20(1).  So the aggrieved party  has to issue a notice in writing of

not less than 30 days under Section 20(2) of the “Amended Act”  to the party in

breach of  the contract  calling  him to perform the contract  within a specifed

period as mentioned in the notice  and in case if he refuses  or fails to do so, the

aggrieved party  may get the remaining  portion of  the contract, performed either

by his own agency or  by a third party and recover expenses and costs  from the

party  committing  such  breach.    If   the  aggrieved  party   obtains  substituted

performance, he is not entitled to seek for the relief of specifc  performance as

mentioned  under Section 14(1)  and Section 20(2) of the “Amended Act”.

A provision for  designation of the  Special Courts under Section 20(B) of the

“Amended Act” is made which the  State Government has to do  in consultation

with the Hon’ble Chief Justice of the High Court by  notifcation published in the

Ofcial Gazette.

Under Section 20(C) of the “Amended Act” a time span of 12 months is fxed

for disposal of a suit fled under the  provisions of the “Amended Act” from the

date of  service of summons to the defendant,   which is  extendable  for a further

period of not exceeding 6 months in aggregate after recording reasons in writing
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for such extension. So according to this  provision, it is mandatory  on the part of

the Court to dispose of  a suit fled under the “Amended Act”  within a period of

12  months  or  atleast  in  18  months  by  recording  reasons  after  expiry  of   12

months  from the date of service of summons to the defendant.

 A new Section 14 A has been introduced in the “Amended Act” empowering

the Court  to  obtain  expert  opinion   to  assist  the  Court  on  any  specifc  issue

involved in the suit by engaging  one or more experts.

 Now  an   important  aspect  is   as  to  whether   the   “Amended  Act”  is

prospective  or  retrospective.  Another  important  question   that  arises  for

discussion in this regard is   as to whether   these amendments are applicable to

the  suits  fled  subsequent  to  01.10.2018  or  to  the  agreements  entered  after

01.10.2018 or  for the agreements  the breach of  which took  place subsequent

to 01.10.2018.  Even in this regard there is no clarifcation in the “Amended Act”

Because it is a  new subject, there is no case law on  this aspect so far  to my

knowledge.  By  way of amendments in the “Amended Act” Sections 10, 14 and

20 are deleted substituting  those sections with new   provisions.  So it amounts to

repelling of the  Sections  10, 14 and 20 of  “the Act”.  

                The “Amended Act” itself does not provide any guidance on whether

the amendments would operate prospectively or retrospectively. There is neither

savings clause nor transitory provision  in  the  “Amended Act” regarding the

application of the  amended provisions either  retrospectively or prospectively.  In

the “Amended Act”  certain provisions  are repealed and certain  provisions  are

substituted.  So  the provision under Section 6 of the  General Clauses Act  need

to be applied,   according to which a  repeal  shall not afect any right, privilege,

obligation  or  liability  acquired,  accrued  or  incurred  under  any  enactment  so

repealed. So this provision protects  the  vested  and  accrued  rights and so  such

rights  can  be enforced notwithstanding the repeal of  any statute.  When there is
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substantive  change  in  law   it   is  remedial  in  nature.  Remedial  statutes  are

necessarily regarded as prospective unlike declaratory or clarifcatory statutes,

which are considered retrospective. So in this view of the matter the  “Amended

Act” need to be  construed as  prospective   and not  having retrospective efect.

  When there is no specifc provisions made in “the Act” regarding its efect

either prospectively or retrospectively and the appointed day  is given as  1-10-

18, the Amended  provisions  have to be applied prospectively from 1-10-18.  All

the agreements entered prior to 1-10-18 were governed  by “the Act” and entered

into between the parties taking into consideration, the provisions of “the Act” but

not the amended provisions.   So in this  view of the matter also the “Amended

Act” has to  be applied prospectively only to the agreements entered on or after

01-10-18.

CONCLUSION   

According  to Section 151 of the Code of Civil Procedure:  A civil Court can

exercise inherent powers to pass any order  which is  necessary for the ends of

justice.  Courts are established to render substantial justice to the needy parties

but  not  technical  justice.   So  even  in   a  suit  fled  for  the  relief  of  specifc

performance, inspite of passing the “Amended Act” under which the discretionary

power  of the Court is taken away to grant the relief  of  specifc performance,  still

the Court can exercise its discretion to decide as to whether a particular  case

falls  within the category  in which the specifc performance shall be enforced or

the  category    of  cases  in  which,  it  shall  not  be  enforced  according  to  the

provisions of the “Amended Act”.  Such discretion always depends  upon sound

and  reasonable   and  guided  by  judicial  principles.   Judicial  principles  are

necessarily the principles of  natural  justice which are as follows :

1.  No man shall be condemned  unheard.

2.  No man   shall be a Judge  of  his own cause.
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3.  A  judicial Order must be supported  by sound reasons.

In   conclusion  of  this  topic  it  can  be  said  that  even  though   the

discretion of the court to grant the relief of   specifc performance is taken away

by passing the “Amended Act” but vide powers are  conferred on the court in the

“Amended  Act”   to  grant  the  relief  of  specifc  performance  in  respect  of  all

contracts subject to the provisions contained in sub section (2) of  Section 11,

Section 14 and Section 16 as provided under section 10 of the “Amended Act”, as

stated by me above. 

                              (N.RAMESH BABU)

PRINCIPAL SPECIAL JUDGE FOR CBI CASES,
 VISAKHAPATNAM.
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O/o Prl. Special Judge for C.B.I. Cases,    
Visakhapatnam, Dt.18.02.2019.

From         To
N.Ramesh Babu,         The Hon’ble  Principal District Judge,        
Prl. Spl. Judge for C.B.I. Cases, Visakhapatnam.                                       
Visakhapatnam.

Honoured Madam, 

Sub:-  Workshop –  II  - Submission of articles/papers of   N.Ramesh
Babu, Principal Special Judge  for  CBI Cases, Visakhapatnam   to
be held on 23-2-2019 - Regarding.

 Ref :  Circular of the Hon’ble District Court, Visakhapatnam dt.28-1-
2019  communicated in Dis.No.768 dt.29-1-2019/

 
****

              I  humbly  submit herewith my  article/paper as called for  in the

reference cited above.

 

            Yours faithfully,

     

Prl. Special Judge for C.B.I. Cases,              
Visakhapatnam.

Encls: Articles
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P.Bhaskara Rao,
Chief Metropolitan Magistrate, 

Visakhapatnam

Scope of exercising discretion to grant  relief to specifc performance 

1. The  law  of  specifc  performance  essentially  belongs  to  the  law  of

procedure. It supplements various substantive laws such as law of contracts, the

transfer of property act, sale of goods act. The principles govern the subject of

specifc performance which are embodied in chapter II specifc relief act 1963,

contains 16 sections i.e Secs 9 to 24 the remedy of specifc performance of the

contract is an equitable remedy. The relief of specifc performance to the domain

of equity  Sec.20 of the act confers a discretion on the court to decree or not to

decree specifc performance depending upon the facts and circumstances of the

case. Sec.20 nearly regulates the exercise discretion by the court by prescribing

certain dos and do nots. Sec.10 refers to the circumstances in which the specifc

performance of contract may subject to the discretion of the court to enforce and

the section 14 refers to the contracts which cannot enforce. Section 20 of the

Specifc  Relief  Act  specifcallly  provides  that  “courts  discretion  to  grant

decree of specifc performances but not arbitrary. Discretion must be exercised

in accordance with sound and reasonable judicial principles “ . 

2. The  equitable  discretion  to  grant  or  not  to  grant  a  relief  for

specifc performance also depends upon the conduct of the parties. The

necessary ingredient has to be proved and established by the plaintif so that

discretion would be exercised judiciously in favour of the plaintif. At the same

time if the defendant does not come with clean hands and suppresses material

facts  and  evidence  mislead  the  court  then  such  discretion  should  not  be

exercised by refusing to grant specifc performance. Specifc performance is an

equitable remedy .

3. In order to claim specifc performance of a contract, it is necessary for the

plaintif to plead and prove that he has always been ready and willing to perform

the essential terms of the contract. The principle is embodied in Specifc Relief

Act, the intention of parties needs to be gathered. The terms agreement would

reveal that the parties have made reciprocal promises. The foremost promise to

be performed by the defendant he shall get the land physically measured with

the help of feld measurement book with in a period of one year from the date of

agreement. The plaintifs promised of paying the balance sale consideration and

getting the registration of  the sale deed. It  was made completely dependent

upon  fulfllment  that  he  should  get  the  land  physically  measured.  Unless

defendant performed this part of contract, the plaintif obligation to perform this
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promise did not commence the relevant proviso under sections 20 and 16 of

Specifc Relief Act and Sections 51 and 52 of Contract Act.

4. As per sec.22 of (1) of the Specifc Relief Act, no decree for any other relief

in addition to the relief for specifc performance can be granted by court, unless

the same is specifcally claimed. Section 22 of the Act, power to grant relief

for possession, partition, refund of enclystment. Where the plaintif has not

claimed  any  such  relief  in  the  plaint,  the  court  shall  at  any  stage  of  the

proceeding allow him to amend the plaint.  The damages would constitute an

adequate  relief  of  Suit  for  specifc  performances.  Execution  of  agreement

admitted by the vendor, Co-defendant who claim right in the property covered

by it cannot challenge its admission made by defendant/ executant and validity

of execution of agreement plaintif need not prove the factum of execution by

the executant. Once execution is admitted by paramount owner, others cannot

ordinarily  be  permitted  to  impeach  agreement.  Sec.58 evidence  act  once

execution is admitted it need not be proved bly vendee.

5. Where the plaintifs asserts he has paid 1500/- to the defendant and he is

willing to pay a balance Rs.272/- to him but it is found that he had not paid the

sumo Rs.1500/- to the defendant. The plaintif dis-entitled to the discretionary

relief of specifc performance, under Sec.22 of specifc relief act under section 10

of specifc relief act 1963 says that expect as otherwise provided in this chapter

that for specifc performance contract may, in the discretion of the court the

enforce. 

a) When there exists no standard for ascertaining the actual damage caused

by the non performance of the act agreed to be done.

b) When  the act agreed to be done is such that compensation in money for

its non performance would not aford adequate relief.

U/sec.  21  sets  out  the  circumstances  in  which  the  court  may  award

compensation in lieu or in addition specifc performance. 

6. Section 55 of the Contract Act is in three parts. Efect of failure to perform

at fxed time, in contract in which time is essential efect of such failure when

time is not essential.

Limitations :
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7. Article 54 Limitation Act period of limitation of three years fxed for

specifc Performance of Contract.  The date fxed for the performance or if  no

such date  is  fxed when the plaintif has notice that  performance is  refused.

Article 113 of Limitation Act any suit for which no period of limitation is provides

else where in this schedule is three years when the right to issue the accuracy. 

8. Article 54 of the limitation act prescribes three years as the period

with in which a suit for Specifc Performance can be fled. The period of three

years  is  to  be  calculated  from  the  date  specifed  in  the  agreement  for

performance or in  the absence of any such stipulation with in three years from

the  date  the  performance  was  refused  a  constitution  bench  of  Apex  Court

observed in Chang Rani Vs. Kamal Rani.

9. The suit for specifc performance of contract of sale has to be fled

within three years from the date fxed for performance of contract and if no such

date if fxed, it shall be fled within three years, from the date, when the plaintif

refused notice  of  specifc performance (Kuravakotapati Chinalinganna Vs.

Mallikarjuna Reddly and others reported in 2012(1)ALT Pg.495).

10. As  per  the  decision  reported  in  2012  (1)  ALT  495 in  between

Kuravakotapati China Lingam Vs M. Krishna Murthly,  “  Suit for  Specifc

Performance  Contract of Sale has to be fled with in three years from the date

fxed for performance of the contract and if know such date is fxed it shall be

fled within three years from the date when the plaintif refused notice specifc

performance”.

11. It  is  clear  that  in  the  case  of  immovable  property  there  is  no

permeation as to time being the essence of the contract reported in AIR 2018

SC 1961 in between Shivaji Yellappa Patil Vs.  Sri Ranajeet Appa Saheb

and other. The Hon’ble Apex Court observed that “ Specifc Relief Act Sec.20,

Transfer  of  Property  Act,  under  Section  53-A  of  Act,  Agreement  to  sell  the

Specifc Performance. After partition of suit property, Co-owners of the property

agreeing to sell their part to vendees and owners of suit property transferring

entire possession of property in favour of vendees after Agreement of Sell in

pursuance of part performance. Vendees entitled to beneft Under 53-A of Act

and to decree of specifc performance “.

12. Hon’ble Apex Court delivered Judgment in Satish Batra Vs. Sudhir

Rawal reported in 2013 (1) ALD Pg.73 SC. It  was observed that “Under

Section 74 of Indian Contract Act, Breach of Contract. Earnest money can be

forfeited if transaction falls through by reason of default or failure of purchaser“.
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13. Our  Honorable  High  Court  observed  in  between D.Lakshmi

Naralyana Settly (died) per L.Rs  Vs.  Aavula Krishnalylya (died) per L.Rs

reported in 2006 (6) ALD Pg.222. It was held that “agreement of sale coupled

with delivery of possession. Sale consideration paid suit for refund of money not

maintainable,  without cancellation of agreement.  Vendor would be obliged to

refund sale consideration, only when suit agreement of sale is canceled. So long

as it is intact, vendee cannot seek refund of sale consideration. No party can be

permitted to enrich himself without correspondingly discharging his obligations

under a contract“.

14. Honorable Division Bench delivered judgment in between Ruttala

Simhachalam  Vs.  Chundru  Bheemeswara  Jagannadham  and  others,

reported in 2003 (4) ALD Pg.389. It was observed that “ Indian Evidence Act

under Section 101 to 103. Suit fled for specifc performance of an agreement of

sale  or  in  the  alternative  for  refund  of  money  paid.  The  defendant  was  an

illiterate woman and her plea was that only Rs.10,000/- was given as a loan and

her  thumb  impression  was  taken  on  the  document,  not  disclosing  it  as  an

agreement  of  sale.  In  the  above  circumstances,  burden  lies  heavily  on  the

plaintif to prove that the defendant put her thumb impression after knowing the

contents of the document. The execution of agreement of sale was not proved.

Decree for specifc performance set aside and the plaintif is given a decree for

the refund of Rs.10,000/- with interest @ 12% p.a from the date of the sale

agreement “. 

15. As  per  the  decision  reported  in  2009 (1)  ALT Pg.225 G.Veera

Brahmam Vs. Gopalapuram Sammakka and another. It was held that “suit

for specifc performance of agreement of sale. Plea of limitation though raised in

written statement, no issue framed. However court can examine that question

under Section 3 of Limitation Act “.

U/Sec.53-A of Transfer of Propertly Act doctrine of part performance

1.        The Doctrine of  part performance protects only the rights of the

transferee and so it  acts  as a shield but it  does not confer any tittle to the

transferee so as to take any action against the transferor to ascertain his title

that is why it is not a sword.

2.  As per the decision reported in  1977(1) CCC 427 (SC) Supreme

court of India in between K.S.Vidlyanadam & Ors.  versus Vairavan, It was

held  that  “  Specifc  relief  Act,  1963  –Sections  10  &  20  –  Suit  for  specifc

performance  though time was  not  made the  essence  of  contract,  time limit
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specifed in the agreement would have relevance and cannot be ignored with

impunity agreement was for sale of house situated in major city suit agreement

specifed six months period for completing sale, but 2 ½ years plaintif was kept

quiet without taking any steps to perform his part of contract. Delay was coupled

with substantial rise in prices  delay has to be brought about a situation, where it

would  be  inequitable  to  give  relief  to  specifc  performance  to  plaintif when

plaintif had paid a small amount of Rs.5000/- as against total consideration of

Rs.6000/- “.

3. As per the decision reported in 2009(2) ALT 127 in the high court

of  judicature  of  AP  at  Hyderabad  in  between  Ranga  Reddly  and  another

versus   P.Aswarthappa and others, Specifc Relief Act, 1963, Section 20 of

Agreement of Sale, it was held that “ suit of Specifc Performance execution of

agreement admitted by vendor/ executants. Co-defendants who claim right in

the  property  covered  by  it  cannot  challenge  the  admission  made  by  the

defendant/ executant and validity of execution of agreement. Plaintif need not

prove the  factum of  execution  admitted  by executant.  Evidence Act,   under

Section  58-Admission  by  executant  of  a  document,  when  execution  of

agreement of  sale by its execution of  agreement is  admitted it  need not be

proved by vendee “.

4. As  per  the  decision  reported  in  AIR 2015 S.C  580  in  between

Zarina Siddiqui Vs Ramalingam, the Hon’ble Apex Court held that “ U/Sec.20

of Specifc Relief Act, conduct of parties relevant consideration for granting or

refusing specifc performance”.

5. As per the decision reported in  2009(5) ALT Pg.304  in between

Sadana educational societly, Badvel, Cuddapa Vs.  S.B.V.M High school

Badvel, it  was held that “compromised decree passed by lok adalat without

verifying the legality of terms agreed upon by parties. Compromise should have

relevance to relief claimed in the suit. Decree incapable of being enforced “.

6. As  per  the  decision  reported  in  AIR 2017 SC 3934 in  between

B.Vijalya  Bharathi  Vs  P.Savithri  and  others. The  Hon’ble  Apex  court

observed that “ plaintif in a suit for specifc performance of contract bound to

sue for cancellation of subsequent alienation  accepted the contention of the

counsel for the respondent. A subsequent purchaser that the suit for specifc

performance of the contract of sale as framed is not maintainable the plaintif

failed to amend the plaint seeking a decree for cancellation of subsequent of two

sale deeds “. 
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7. As per the decision reported in  2018 ALT(4) 40 SC in  between

Shlyam Naralyana Prasad Vs Krishna Prasad and others. The Hon’ble Apex

court observed that “ no relief can be granted to a party with out the pleadings.

Possession of the property; part performance of the contract. It is well settled

that the defendant who intends to avail  the beneft of their possession must

plead that he has taken possession of the properties in the part performance of

the contract “. 

8. As  per  the  decision  reported  in  2012 (4)  ALT  749  in  between

Pasupuleti Ranganna Vs pasupleti Ranga Nalyakulu, it was held that “ in a

suit for specifc performance, grant decree in respect of a part of suit property

when claimed relief in respect entire property is not contrary to provisions of 22

of specifc relief Act “.

9. As  per  the  decision  reported  in  2014  (5)  ALT  473  in  Agina

Chandra Mouli case, it was held that “ title to property does not pass under an

Agreement of Sale. It continuous to be with the vendor till registered sale deed is

executed in favour purchaser “.

10. As per the decision reported in 2014 (5) ALT 608 in between M.Alli

baig and others Vs Kotala Sanjeevi Reddly. It was held that “ Admission of

signature on a document is not an admission of the due execution of the said

document. Nomenclature of the documents cannot be looked into the contents

of the document and intention of the parties is important “.

Attestation :

There is no requirement in Law that an attestor witness should know

the contents of the document.

Specifc Performance :

1. It is discretionary when the contract entered into the parties though

not voidable gives the plaintif an unfair advantage over the defendant. Court

may not decree for specifc performance.

2. A mention was made in that time is essence of contract. Inspite of

receipt  such  notice  plaintif kept  quiet.  Time  was  essence  of  contract.  The

defence was right in cancellation the agreement by subsequent notice. Silence

on this part indicating that he was not ready and willing to perform his part of
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contract. A date stipulated in agreement of sale for payment of balance of sale

consideration 

3. As  per  the  decision  reported  in  2010  (4)  ALT  674 in  between

G.Ramanamma Vs P.Chiranjeevi, it was held that “conduct of the parties, the

length  of  time  when  the  plaintif approached  court  and  the  inability  of  the

plaintif to  establish  the  contention  and  pleas  raised  in  the  plaint  are  all

collectively required to be taken into consideration for the purpose of exercising

of discretion by the court U.Sec.20 of specifc relief act “.

4. As  per  the  decision  reported  in  2010(1)ALT  89 in  between

Leelavathi  Vs  P.Sarada  devi.  It  was  held  that “alternative  relief  can  be

granted to plaintif only when defendant in the suit does not dispute the facts

relevant to such a relief and when such an issue is raised at the trial “.

5. As  per  the  decision  reported  in  AIR  2011  SC  103  in  between

K.Sambha Murthly Vs K Atchanna, it was held that “Specifc Performance Act

U.Sec.20 agreement of sale executed by vendor. Vendors wife has half share in

the  property  wife  not  executed  to  agreement   U/Sec.  41  T.P.Act  is  not

applicable“.

6. As  per  the  decision  reported  in  AIR 2011 SC 2057 in  between

Vimaleswar Nagapa Shettly  Vs.  Noor Ahamad Sharif in para no.9, it was

held that  “  it  is  settled that  sec.20 the Specifc Relief  Act  confers discretion

powers. It is also well settled the value of the property escalates in urban areas

very fast it would not be executable to grant specifc performance after a laps of

long period of time “.

7. As  per  the  decision  reported  in  2014 (6)  ALT  447  in  between

Daraji Krishna murthly and others  Vs.  M.Shankar reddly and others, it

was held that “ in a suit for specifc performance of the agreement of sale, third

parties to  the agreement in  whose favour   a registered sale agreement was

executed prior to fling suit in respect of suit property are necessary and proper

parties to the suit to get themselves implead as parties to suit, especially when

their vendors are not contesting the suit have reminded exparte “.

8. As  per  the  decision  reported  in  2016 (2)  ALT  417  in  between

Dhana Raj  (Died)  for  Lrs Vs Vijendra kumar, equitable  relief  of  specifc

performance.  Plaintif must  not  only  ever  in  plaint  in  his  readiness  and

willingness to perform his part of  contract but also must establish readiness.

Alternate relief of refund of amount paid as advance. Plaintif to sought specifc

performance of agreement of sale is not entitled to refund of amount paid as

advance sale consideration unless he pleads in the plaint 
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9. As  per  the  decision reported  in AIR 2017 SC 1569 in  between

Vasanthi   Vs.  Venu  Gopal  Transfer  of  propertly  Act, it  was  held  that

“  U/Sec.53-A  prospective  purchaser  protection  to  when  can  be  granted

defendant in occupation of suit property as bonafde purchaser without notice of

sale  agreement  with  plaintif.  The  sale  deed  in  favour  of  plaintif valid  and

subsisting defendant not entitled to beneft of protection U/Sec. 53-A TP act R/w

16 of specifc relief act “.

10. As per the decision reported in  2006 (3) ALT HC Pg.409, it was

observed that “averments in the plaint, prima-facie showing that opposite party

obtained possession of original by mis-representation and fraud. Permission can

be granted to lead secondary evidence without issuing notice to produce original

document under Section 66 Proviso (3) of Indian Evidence Act”.

11. It was reported in  2007 (3) SC Index part, Specifc Relief Act

1963, Under Section 6, it was held that “ in a suit for recovery of possession

by a person dispossession of immovable property, it is necessary to establish

possessory type”.

Registration Act 1908, under Section 17 property sold by public auction, and sale

certifcate  issued  by  court,  as  per  under  Section  17(2)(xii)  does  not  require

registration.

12. As per the decision reported in 2008 (1) Law Summarly Pg.164 in

between  Bheemineni  Mahalakshmi  Vs.  Gangumallu  Appa  Rao.  It  was

observed that “ Evidence Act under Section 33, 63, 91, 92 and 145 Secondary

evidence  oral  agreement,admissibility,  suit  for  specifc  performance  of

agreement of sale, decree. Defendant directing to execute sale deed in respect

of suit land “.

13. Evidence  Act  under  Section  91,  92  oral  agreement,  appellant

admitted in reply notice about measurement of land, which fact clearly shows

that  term  was  agreed  between  appellant  and  respondent  and  which  is  not

inconsistent with the terms mentioned in the agreement is also in existence.

14. As per the decision reported in 2009 (4) ALT Pg.349 M.Shankara

Rao (died for Lrs) Vs. Ponnapalli Vimaladevi and others. It was held that

“oral  agreement  of  sale,  burden  lies  on  plaintif who  fled  suit  on  specifc

performance of oral agreement of sale, to prove such oral agreement, whether

defendant who is stated to have agreed from such sale had chosen to enter into

witness box or not “.
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Affidavit of a person cannot be treated as a prior statement of a dead person.

When no steps were taken to examine him at appropriate time, when he was

alive.

15. As per the decision reported in 2009 (6) ALT Pg.110 Indu Bai and

another. It was held that it is imperative that “everyone who acquired title or

interest over property as on date of agreement  of sale or subsequent there to

be impleaded as parties to suit for specifc performance of agreement of sale, for

efective and complete adjudication of title to property ”.

Conclusion :

1. In a suit for specifc performance conduct of defendant cannot be ignored,

while  exercising  discretion  for  decreeing  or  denying  a  decree  for  specifc

performance.  Mere  delivery   of  possession,  not  transfer  of  interest  in  the

property. Objective of act under Section 4 Specifc Relief Act to be granted only

for enforcing individual civil rights  and not for enforcing penal laws. The proof

has  to  plaintif’s  readiness  and  willingness  to  pay  balance  of  consideration,

burden was on plaintif to aver and plead in the suit facts to exercise discretion

of the court. Mere nomenclature of document by itself is not a factor to decide its

nature. Much would depend upon contents of documents.

2. The conduct of parties, the length of time when the plaintif approached

court  and the inability  of  the plaintif to  establish  the contentions  and pleas

raised in the plaint are all collectively required to  be taken into consideration for

the  purpose  of  exercise  of  discretion  by  the  court  under  Section  20  of  the

Specifc  Relief  Act.  (2010 (4)  ALT Pg.674  in  between G.Ramanamma Vs.

G.Chiranjeevirao).  Party  approaching  court  for  Specifc  Performance  with

unclean hands are not entitled to such equitable relief. Specifc Performance not

an absolute right. The plaintif should satisfy the court that from the time of

institution of the suit till decree, he had always been willing to perform his part

of contract. In case he fails to prove his readiness, he is not entitled to specifc

performance.



1

 District Court, Visakhaptnam.
 SUBJECT OF THE SECOND WORKSHOP

“Scope of exercising discretion to grant relief of specifc
performance.”

        Paper presented by Sri Ch.L.Srinivasa Rao, XI Addl. Metropolitan
Magistrate, Anakapalli

----------------------------------------------------------------------------------------------
(a) 
Section   10   Cases   in   which   Specifc   Performance   of   contract

enforcible.”

A   contract   is   agreement   enforceable   by   law.     Specifc

Performance of a Contract is equitable relief given by the Court in a cases

of breach of contract in the form of a Judgment that the defendant do

actually perform the contract according to its terms and conditions. The

jurisdiction to enforce specifc performance of a contract is said to be in

the discretion of a Court. In order to enable the Court to decree Specifc

Performance, the terms of contract must be clear defnite,  certain, and

complete.  The contract 

must be free from doubt, vagueness and ambiguity so as to leave nothing

to 

conjecture or to be supplied by the Court. The stipulation and terms of the

contract   have   therefore,   to   be   certain   and   the   parties   must

have   been consensus idem.    The burden of showing the stipulations and

terms of the contract and that the minds were adidem is of course on the

plaintiff.  If the stipulations and terms are uncertain and the parties are

not   adidem there can be no specifc performance.   The relief of Specifc

Performance is an equitable  relief   and  the  contract of  which Specifc

Performance is  sought must appear to be correct and precise and no oral

evidence is admissible to add to the terms or contents.   

Section 10 of the Specifc Relief Act specifes the cases where the

specifc performance of a contract is enforceable, while section 14 of the



2

said Act enumerates the contract which cannot be specifcally enforced.   

It may be noted that it is only void contract that are excluded from

the  operation  of  specifc  performance  and  voidable  contracts  are  not

excluded.   A Court  of  equity  will  not  decree a specifc performance in

favour  of  a  party  who  is  not  competent  to  perform  his  part  of  the

agreement. To entitle a party to a specifc performance, he must show that

he has been in no default and that he has taken all proper steps toward

the performance of the   agreement   on   his   own   part.     In   order   to

get   relief   of   specifc performance,   it   is   bounden   duty   cast   upon

the   plaintiff   that   (i)   he   has performed or be on ready and willing to

perform the terms of contract on his part to be then performed and (ii)

that  he  is  ready  and  willing  to  do  all  matters  and  things  on  his  part

thereafter to be done.

        As per Sec.10 of the Act, the specifc performance of any contract 

may   in   the   discretion   of   the   Court,   be   enforced   when   there

exists   no standard for ascertaining the actual damage caused by the non

performance of the act agreed to be done or when the act agreed to be

done is such that compensation in money for its non performance would

not  afford  adequate  relief.  The  relief  given  is  confned to  contract  i.e.

agreement enforceable by law.

Explanation   u/s.   10(1)   provides   that   ordinarily   a   contract

relating to transfer of immovable property is to be specifcally enforced.

The legislature   do   not   intend   that   persons   who   are   parties   to

such   contract should be allowed to escape from them to suit their own

convenience  by  simply  alleging  that  the  person  in  whose  favour  the

contract was made could be compensated in money and with that object

has  added  the  explanation  requiring  the  Court  to  presume  that  such
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compensation cannot be adequate relief unless and until the contrary is

proved.  The  presumption  envisaged  in  the  explanation  is,  however,

rebuttable.

When contracts may be specifcaaay enforced (S.10). 

There   are   seven   cases   in   which   specifc   performance   of   a

contract may be allowed by the Court in its discretion, namely,

(1)   Where  there  exists  no  standard  for  ascertaining  the  actual

damage caused by the nonperformance of the act agreed to be

done.

(2)  Where   the   act   agreed   to   be   done   in   such   that 

compensation in money for its nonperformance would not

afford adequate relief.

However, until the contrary is proved, it is to be presumed

(i)   that  the breach of  a contract  to  transfer  immovable property

cannot be adequately relieved by compensation in money; and

(ii) that the breach of a contract to transfer movable property can be

so     relieved, except in the following cases 

(a) where the property is not an ordinary article of commerce,

or     is of special value or interest to the plaintiff, or consists of 

    goods which are not easily obtainable in the market;

(b) where the property is held by the defendant as the agent or 

trustee of the plaintiff.

Ordinarily the Courts are entitled to presume that, in case of breach

of  contract  to  transfer  immovable  property,  mere  compensation  is  not

adequate  relief  and  specifc  performance  is  so;  while  in  the  case  of

movables, compensation is the ordinary relief and specifc performance is

exceptional. 
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(3) Where the suit is for the enforcement of a contract to execute a 

mortgage or furnish any other security for the repayment

of any loan which the borrower is not willing to repay at once.

However, in such a suit, if only part of the loan has been advanced,

the lender should be willing to advance the remaining part of the

loan.

Although a contract to lend money cannot be specifcally enforced, if the

loan has been already advanced (in whole or in part) and the mortgage

has not been executed, this clause becomes applicable.

(4) Where the suit is for the enforcement of a contract to 

take and pay for, any debentures of a company.

(5) Where the suit is for the execution of a formal deed or 

partnership, in cases where the parties have already 

started the business of the partnership.

(6) Where the suit is for the purchase of a share of a partner 

of a frm.

(7) Where the suit is for the enforcement of a contract for 

the construction of any building, or the execution of any 

other work on land, provided the following three 

conditions are fulflled :

(i)  the building or other work is described in the contract in 

terms   sufciently   precise  to  enable  the  Court  to 

determine the exact nature of the building work;

(ii) the   plaintiff   has   a   substantial   interest   in   the 

performance of the contract, and the interest is of such a 

nature that  compensation of the contract is not an 

adequate relief;  and 
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(iii) the defendant has, in pursuance of the contract, 

obtained possession of the whole or any part of the land 

on which the building is to be constructed or other work 

is to be executed.

The   general   principles   regarding   specifc   performance   of   a

contract may be noted:

(i) Specifc performance will not be granted where damages 

are an adequate remedy.

(ii) To grant specifc performance of a contract is at the 

discretion of the Court.

(iii) The plaintiff must prove the following:(5)

(a) that there was a concluded and valid contract 

between himself and the defendant;

(b) that he had performed, or was ready and willing 

to perform, the terms of the contract on his part; 

(c) that he was ready and willing to do all matters 

and things on his part thereafter to be done.

The purpose of Explanation attached to S.10 of Specifc Relief Act.  

Persons   entering   into   contracts   for   the   sale   or   lease   of 

immovable property cannot be allowed to escape from them to suit their 

own convenience by alleging that the person in whose favour the contract 

was  made  can  be  compensated  in  money.  Hence  the  Explanation  to

Section 

10 which enacts a presumption that compensation in such cases cannot

be 

an adequate remedy.

Contingent Contract.  



6

In the case of, “Harbaksh Singh Vs. Ram Rataan, AIR 1988 P  

& H 60,” the Hon'ble High Court observed that, the vendor had agreed to 

sell his half share in the property in dispute, but the saledeed was agreed

to 

be executed after a month of the partition of the property and separation

of 

his share. To get the property partitioned and his share separated was an 

obligation undertaken by the vendor for the beneft of the vendee. It was

not 

a   condition   precedent   without   the   happening   of   which   no

obligation   to transfer the share could arise. If the vendor failed to get his

share  separated,  the  vendee  could  get  the  same  done  after  the

completion of the sale through Court, which right had been given to him

under the contract. If the sale was of a specifed portion, then the situation

might have been different. The sale here being of the unspecifed share, it

could not be said that the contract was a contingent one and the plaintiff

was not entitled to enforce it without the share of the vendor having been

separated.

Period of limitation in respect of Suit for specifc performance.  

It is settled law that unless the deed of agreement of sale stipulated

a 

date for performance, time is not always essence of the contract.  

Doctrine of “potentiaa existence”.      

The doctrine of 'potential existence' came in for interpretation in 

the United States of America in the case of O'Hare Vs. Peacock Dairies,

and it was laid down:

“Things which are the natural product or the expected 
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increase of something already belonging to a seller have a 

potential existence and may be the subject of a sale.”

The distinction seems to be based on the ground that the goods 

having  a   potential   existence   are   more   or   less   specifc

goods;   there   is   no 

difculty as to their identifcation, as the things out of which they grown

are 

clearly identifed. 

The coal ash in the present case was in the nature of potential goods   and

that   it   would   be   fully   covered   under   Clause   (ii)   (b)   of the

Explanation  to  Section  10  of  the  Act.  Consequently,  a  suit  for

compensation would not be an adequate relief in respect thereof.

Payment of monetary compensation.      

In the case of Sandeep Cement Pvt. Ltd. Vs. Union of Indian,  

1990 (1) Civil L.J. Guj. 263, it is held by Hon'ble High Court that, mineral 

coal  is  not  freely  available  in  the  market  and  as  such  in  suit  for  its

recovery  it  will  not  be  proper  to  direct  the  payment  of  monetary

compensation.

Doctrine of promissory estoppea 

The   true   principle   of   promissory   estoppel   seems   to   be

that 

where one party has by his words or conduct made to other a clear and 

unequivocal promise which is intended to create legal relations or affects a

legal relationship to arise in the future knowing or intending that, it would 

be acted upon by the other party to whom the promise is made and it is in

fact so acted upon by the other party, the promise would be binding on

the 
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party making it and he would not be entitled to go back upon it, if it would 

be eneqitable to allow him to do so having regard to the dealings which

have 

taken   place between   the   parties,   and   this    would   be   so

irrespective    of  whether    there    is   any   preexisting   relationship

between   the   parties  or  not. 

The Hon'ble Apex Court in the case of, “Motilal Padmapat Sugar Mills Ltd.  

Vs. State of Utter Pradesh, reported in A.I.R. 1981, S.C. page No.621,” has

laid down this principle. 

B) S. 14    Contracts not specifcaaay enforceabae. –   

Section 14 of the Specifc Relief Act deals with contracts which 

cannot be specifcally enforced. The main grounds on which contracts may

be   refused   to   be   enforced   are   adequacy   of   compensation,

futility   of enforcement or impossibility of enforcement. It may be noted

that specifc 

relief    under   English   Law   developed   to    make   good   the

defciencies   of common law reliefs.   Where the common law remedy,

compensation, was 

adequate, the Courts of Equity would not intervene. The same principle is 

contained   in   S.14.   It   must   be   noted   that   specifc   performance

is   a discretionary relief, & the Court may refuse to grant the specifc

performance of a contract even though such contract does not fall under

S. 14.

(1) The following contracts cannot be specifcally enforced, namely:

 (a)  a contract for the nonperformance at which compensation in 

money is an adequate relief;

(b)  a contract which runs into such minute or numerous details or 



9

which is so dependent on the personal qualifcations or volition 

of the parties, or otherwise from its nature is such, that the 

court cannot enforce specifc performance of its material terms;

(c)  a contract which is in its nature determinable;

(d)  a contract the performance of which involves the performance 

of a continuous duty which the court cannot supervise.

(2) Save as provided by the Arbitration Act,  1940, no contract to refer

present or future differences to arbitration shall be specifcally enforced;

but 

if   any   person   who   has   made   such   a   contract   (other   than   an

arbitration agreement to which the provisions of the said Act apply) and

has refused to perform it,  sues in respect of any subject which he has

contracted to refer, the existence of such contract shall bar the suit.

(3) Notwithstanding   anything   contained in clause   (a) or clause   (c)   or

clause (d) of subsection (1), the court may enforce specifc performance in

the following cases:—

(a) where the suit is for the enforcement of a contract,—

(I) to execute a mortgage or furnish any other security for securing the

repayment of any loan which the borrower is not willing to repay at once:

Provided that where only a part of the loan has been advanced, the lender

is  willing  to  advance  the  remaining  part  of  the  loan  in  terms  of  the

contract; or

(ii) to take up and pay for any debentures of a company; 

(b) where the suit is for,—

(i)   the  execution  of  a  formal  deed  of  partnership,  the  parties  having

commenced  to  carry  on  the  business  of  the  partnership;  or  (ii)   the
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purchase of a share of a partner in a frm; 

(c)  where   the   suit   is   for   the   enforcement   of   a   contract   for

the 

construction of any building or the execution of any other work on land :

Provided  that  the  following  conditions  are  fulflled,  namely  :—(i)  the

building   or   other   work   is   described   in   the   contract   in   terms

sufciently precise to enable the court to determine the exact nature of

the building or work; 

(ii)  the  plaintiff has  a  substantial  interest  in  the  performance  of  the

contract and the interest is of such a nature that compensation in money

for nonperformance of the contract is not an adequate relief; and (iii)  the

defendant has, in pursuance of the contract, obtained possession of the

whole or any part of the land on which the building is to be constructed or

other work is to be executed. 

(1) Contracts where compensation is adequate relief.

Compensation must be adequate in the mind of the Court for some

reasons  found  as  a  fact  and  stated  by  the  Court  for  holding  it  to  be

adequate in spite of the opinion of the plaintiffs that it is inadequate. [ Brij

Ballav v. Mahabir, 78 I. C. 167(A)].

(2) Contracts which run into minute or numerous details.

Contracts   running   into   minute   details   will   not   be   enforced, 

because   the   Court   cannot   be   required   to   watch   and   supervise

the performance   in   detail   of   such   acts.   Contracts   like   contracts

of   personal (10) service   cannot   be   specifcally   enforced,   as   such

contracts   depend   on   the personal volition on the parties. [Mustfa v.

District Board, 56 Alla. 73].

The bar under this clause is applicable to both afrmative and 
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negative   covenants   and   whether   the   employer   is   a   private

person   or   a company. : [Ramchandra v. Chinubhai, AIR 1944 Bom. 76.]

A   contract   to   marry   would   fall   under   the   category   of   such 

contracts    for    which    the    Court    cannot    enforce    specifc

performance   of material terms : [Purshottam v. Purshottam, ILR 21 Bom.

33. ] 

(3) A contract which is, in its nature, determinable.

If  the  agreement  to  sale  is  itself  is  invalid  no  decree  for  specifc

performance   could   be   passed   by   the   Trial   Court.   A   contract   for

sale   of immovable   property   does   not   create   any   interest   in   or

charge   on   such property.   Where property  is  agreed to  be sold  is

compulsorily acquired the vendee  suing   for   specifc   performance   is

not   even   entitled   to   the compensation money lying with the Collector.

(4) A contract which involves performance of a continuous duty.

The sole test under this clause is whether the contract is such that the

Court  cannot  supervise  its  performance,  in  as  much as it  involves  the

performance   of   a   continuous   duty.   [Central   Bank   v.   Vyankaiesh,

A.I.R. 1949 Nag. 286.].  The duty referred to here is a positive duty to do

something and not a negative duty not to do something, because in the

latter case there is no   question   of   the   Court   being   called   upon   to

supervise.     [Lallubhai   v. Chittaranjan,   A.   I.   R.   1966   Guj.   189].

However,   the   House   of   Lords allowed specifc performance enforcing

the  defendant  to  pay  a  weekly  sum (11)  of   £  5  on  the  ground  that

otherwise it would lead to multiplicity of actions. 

[Beswick v. Beswik 1968 A. C. 58].

(5) Arbitration agreements.

Arbitration   agreements   cannot   be   specifcally   enforced. 
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However   in   such   cases,   i.e.,   where   there   is   an   arbitration

clause   in   a contract, if a person fles a suit instead of fling arbitration

proceedings, the existence of the arbitration clause would bar such a suit. 

(6) Contracts of personal service.  Several   authors   on   the   law   of

specifc   relief   are   of   the opinion   that   contracts   of   personal

service   are   not   specifcally   enforced. Several   reasons   are   given

for   not   granting   specifc   performance   of contracts of personal

service.   Firstly, it is said that contracts of personal service are based on

personal faith and confdence.   Further, it is said that enforcement   of

such   contracts   of   personal   service   would   be   opposed   to public

policy. 

The Supreme Court has held in U. P. Warehouse Corporation 

Case (1970, I. S. C. J. 793)  that no declaration to enforce a contract of 

personal service will be normally permitted; but the Supreme Court has

laid 

down three exceptions to the above rule:

(1) Contracts of personal service of Civil Servants under Article 311 of the 

Constitution. (2) Services of workmen under Labour or industrial Laws.

(3) Services under a statutory body which is governed by statutory 

instructions in connection with the services. C)  Personal bars to relief,

ready and willingness, requirement u/s. 16 (c) of the Specifc Relief Act,

1963, averments and proofs. Sec. 16(c) of the Specifc Relief Act, 1963. 

A plain reading of Section 16 of Specifc Relief Act makes it clear that, 

in order to obtain specifc performance of a contract.   The plaintiff has to 

show that, he has to show that he has not violated any essential terms of

the 

contract that on his part remains to be performed or that he has not acted
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willfully and variance with or in subversion of the relation intended to be 

established by the contract and that he has averred and proved that, he

has 

performed  and  was  always  ready  and  willing  to  perform the  essential

terms 

of the contract to be performed by him unless prevented or waved by the 

defendant.  The ingredients may be specifed thus      

(1) The plaintiff has become incapable of performing any part of the 

contract that remains to be performed  by him, or (2) he has violated any

essential terms of the contract that remains to be performed by him, or

(3) he acts in fraud of the contract, or (4) he willfully acts at variance with

the relation intended to be established by the contract, or (5) he willfully

acts  in  subversion  of  the  relation  intended  to  be  established  by  the

contract, or

(6)  he  fails  to  aver  that  he  has  performed  the  essential  terms  of  the

contract to be performed by him, or (7) he was always ready and willing to

perform the essential terms of the contract to be performed by him, or (8)

he  was  prevented  by  the  defendant  from performing  any  part  of  the

contract, or

(9) the defendant has waved performance of any part of the contract, and

(10) he has to prove the conditions contained in (6) to (8). 

According to the explanation   such readiness and willingness to perform

the   contract   must   be   according   to   the   true   construction   of   the

contract.   

Specifc performance of  a  contract  can not  be enforced in  favour  of  a

person   

(a) who would not be entitled to recover compensation for its breach, or
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(b) who has became incapable of performing or violates any essential 

terms of the contract that on his part remains to be performed, or

(c)  acts in fraud of the contract, or (d) willfully acts at variance with or in

subversion of the relations  intended to be established by the contract, or

(e)  who fails to aver and prove that he has performed or has always been

ready and willing to perform the essential terms of the contract which are

to be performed by him, other than terms the performance of which has

been prevented or waived by the defendant.  (f)

Explanation: For the purposes this clause (c),—

(i)  where a contract involves the payment of money, it is not essential for

the plaintiff to actually tender to the defendant or to deposit in court any

money except when so directed by the court; (ii)  the plaintiff must aver

performance  of,  or  readiness  and  willingness  to  perform,  the  contract

according to its true construction.

Contract  to  sell  or  let  property  by  one  who  has  no  title,  not

specifcally enforceable.  In   common   sense   the   meaning   of   such

an    averments    of  readiness  and  willingness  must  be  that  the  non

compliance  of  the  contract  was  not  the  fault  of  plaintiff.    The  basic

principle behind Sec. 16(c)  r.w. (14) explanation   (ii)    is   that   any

person   seeking   beneft   of   the   specifc performance of contract must

manifest that his conduct has been blemish    less through out entitling

him to the specifc relief. The provision imposes a personal bar.  The court

is to grant relief on the basis of to conduct of person seeking   relief.   If

the   pleadings   manifest   that   the   conduct   of   the   plaintiff entitles

him to get the relief on perusal of plaint should not be denied the relief.

The  continuous  readiness  and  willingness  at  all  stages  from  date  of

agreement  till  the  date  of  hearing  of  suit  must  be  proved.  Provision
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imposes  personal  bar  in  event  of  plaintiff failing  to  do  so.  Specifc

statement must in plaint that plaintiff vendee has always been ready and

willing and is still ready and willing to perform essential terms of contract.

Complete inaction or  silence on part  of  plaintiff to  perform his  part  of

contract so as to get sale   deed   executed,   he   cannot   the   regarded

as   a   person   who   is   continuously ready and willing to perform his

part  of  obligation.    Readiness  and  willingness  on  part  of  vendee  to

perform his part of contract must exist ever since payment of balance

became due,  and must subsist till the suit is fled. Certain payments by

plaintiff after execution of agreement   from   time   to   time   satisfes

requirement   of   Sec.   16(c)   of   the Specifc Relief Act.

Sec.   16   is   a   mandatory   and   imperative   provision,   because

it  reads that specifc performance of a contract cannot be enforced in

favour of a person who fails to aver and prove as laid down by it.  The

word 'aver' and the word 'prove' are entirely two different things. The word

'aver' means that it should be asserted or mentioned in the plaint.  The

word 'prove' indicates that the said averment which is pleaded in plaint

must be proved by leading evidence, in the course of trial. The question of

proof would arise only if an averment is made in the plaint.  In the plaint

there is no question of proof at all. Therefore a reading of S. 16 makes it

absolutely clear that it is quite imperative for the plaintiff  to aver in the

plaint  that  he has performed or has always been ready and willing to

perform the essential terms of the contract. 

It  is  not  simply  sufcient  to  mention  in  the  plaint  the  various

circumstances showing the readiness and willingness of  the plaintiff to

perform his part of the contract. But he must go further and allege in the

plaint that he was and is ever willing and ready to perform his part of the
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contract.

Sec.16(c) of the Specifc Relief Act 1963 is prohibitory and a 

specifc performance of a contract cannot be granted in favour of a person

unless he avers & proves his readiness & willingness to perform his part of

contract. That being the nature of the statute, it would be the duty of the

court  to  see  whether  the  person  who  seeks  to  enforce  the  contract

satisfes the mandatory provisions of S.16 of the said Act. If the conditions

are not satisfed, the court is bound to dismiss the suit. It is certainly the

duty of the 

plaintiff to have gone into the witnessbox and given formal evidence that

he was ready & willing to perform his part of the contract and subjected

himself 

to  crossexamination.  Where  in  a  suit  for  specifc  performance  of  a

contract. 

Where the averment to the effect that the plaintiff has all along been

ready and willing to  perform his  part  of  the contract,  is  lacking in the

plaint, the plaintiff is not entitled to any decree for specifc   performance 

notwithstanding the fact that no breach of contract was committed by the 

plaintiff and that it was the defendant who tried to evade execution of the 

contract by hook or by crook. In   a   suit   for   specifc   performance,   the

requirement    as    to  averment  and  proof  of  plaintiff's  readiness  and

willingness to perform his part of the contract is a mandatory one. The

language in which S. 16 of the Act is couched makes it abundantly clear

that unless the plaintiff establishes (16)

to the satisfaction of the Court that he has fulflled the requirement of  Cl. 

(c)   of   S.   16,   the   Court   will   not   be   able   to   grant   a   decree

for   specifc performance of contract in his favour. The absence of any
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plea on the part of the party resisting the plaintiff's   claim   for   specifc

performance   will   not   matter   at   all   and   the plaintiff's is bound in

law to establish compliance with the requirement of Cl. (c) of S. 16. The

fact that the parties did not press for framing of an issue on the question

of compliance or otherwise of S.16 (c) will not relieve the trial Court from

the necessity of  framing an issue and going into the question whether

the   plaintiff   satisfed   the   said   mandatory   condition   of   law   of

proving his readiness and willingness to perform his part of contract. The

fact that plaintiff had complied with mandatory requirement of S. 16 (c)

can only appear from a clear fnding in that regard by the Court in its

judgment. 

In  view of  the  requirement of  para  3 of  the  Form No. 47 of

Appendix “A” of the First Schedule of the Civil Procedure Code 1908 and in

view of the mandate of S. 16(c) of the Specifc Relief Act, it has become

obligatory for the plaintiff not only to aver in the plaint, but also to prove

by  evidence  that  the  plaintiff  has  always  been  ready  and  willing  to

perform his part of the contract. The frst requirement is that he must aver

in the plaint.  Indeed, the question of evidence of proving a particular fact

would come only when there is an allegation in the plaint to that effect.

The compliance of  requirement of  S.  16(c)  of  the Specifc Relief  Act  is

mandatory and in absence of the necessary averment in the plaint and in

the absence of proof of the same that the plaintiff had been ready and

willing to  perform his  part  of   the  contract the  suit  cannot succeed.

Though the   defendants  had  not  raised  any plea  to  that  effect  in  the

written statement nor was there any issue, the mandate of the statute

required that the plaintiff must aver in the plaint and must give proof of

the fact that he was and has been ready and willing to perform his part of



18

the contract. Merely giving proof of the fact will   not   be   a   substitute

for   the   necessary   averment   in   the   plaint.   The amendment in the

plaint in such a case cannot be allowed for two reasons; frstly, because a

valuable right has accrued to the defendant and, secondly, 

because the amendment seeks to bring out a cause of action in the plaint,

which was conspicuous by its absence in the plaint as originally fled. 

Failure   to   examine   the   plaintiff   would   amount   to   non

compliance of the requirement of the Section 16(c) of the Act.   But, such

observations  are  not  to  be  understood  as  if  the  failure  of  the  plaintiff

himself 

or herself to get into the witnessbox would be fatal to the suit of specifc

performance.  It was opened to the parties to adduce proper reasons for

the nonexamination of the plaintiff, but, on the facts and circumstances of

the  particular  case,  no  reason have been adduced and hence adverse

inference was drawn against the plaintiff.   It is needless to point out in our

society husband   and   wife   share   a   fduciary   relationship   and   even

now     all transactions   on   behalf   of   womenfolk   in   a   family   are

carried   on   only   by menfolk, especially the husband in the case of wife.

But, it is also equally true that, the relationship of husband and wife is not

to be treated as an exception to the mandatory requirement under section

16(c) of the Act.  It would be opened to and also the duty of plaintiff to

plead  and  prove  the  reasons  for  the  non  examination  of  the  plaintiff.

Ready and willingness conduct of the plaintiff 

If the conduct of the plaintiff shows that he was really unwilling 

to   buy   the   property,   then   the   plaintiff   is   disqualifed   from

specifc performance.  If, on the other hand the plaintiff was alleged to

willing to buy the property, but in doing so made a mistake in insisting of
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something which he was not entitled to get from the defendant then such

a mistake would not disqualify   him   from   specifc   performance   if   the

mistake   was   corrected   in time and the plaintiff had made it clear that,

he had withdrawn the mistaken demand and the mistake did not detract

his  essential  willingness  to  purchase  property.  In  the  case  of,

“Gomathinayagam Pillai Vs. Pallaniswami Nadar,  reported in A.I.R. 1967,

S.C. 668,” the Hon'ble Apex Court has held that, mere assertion in the

plaint that he was ready and willing to perform the contract   was   not

sufcient   and   his   readiness   and   willingness   had   to   be judged

from   what   he   had   done   or   from   his   conduct   subsequent   to

the agreement.  

The  plea  that  the  plaintiff must  always  be  ready  and  willing  to

perform   his   part   on   the   contract   is   specifcally   available   to   the

vendor/ defendant.  It is personal to him.  The subsequent purchaser have

got only 

the right to defend their purchase on the premises that they have no prior 

knowledge   of   the   agreement   of   sale   which   the   plaintiff   their

plead   is   of bonafde   purchase   for   value   without   notice.   Though

they   are   necessary parties   to   the   suit,   since   any  decreed

obtained   by   the   plaintiff   would   be binding on the subsequent

purchaser, the plea that the plaintiff must always be ready and willing to

perform his part of the contract must be available only to the vendor or his

legal  representatives,  but  not  to  the subsequent  purchaser  as  held  by

Hon'ble Apex Court, in the case of, “S.N.Upadhaya Vs. R.N.Pande, reported

in A.I.R. 1994, S.C. 105.” 

Rejection  of  plaint  under  Order  7,  Rule  11  C.P.C.    In  absence  of  an

averment on the part of plaintiff in the plaint that, he was and is ready and
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willing to perform his part of the contract amounts to failure to disclose a

cause of action in regard to the relief of specifc performance which would

entitle  the  Court  to  reject  the  plaint  under  O.  7,  R.  11(a)  of  the  Civil

Procedure  Code,  as  held  in  the  case  of,  “Raja   Tulsibai  Vs.  Berar

Enterprises, reported in A.I.R. 1988, Gujrat 42 at page 45.” 

The   law   does   not   enjoin   the   plaintiffs   seeking   specifc

performance of a contract to deposit the amount in Court unless he is so

directed by the Court.  It is always not necessary to deposit the money

unless  the  Court  so  direct  as  held  in  the  case  of,  “R.C.Chandiok  Vs.

C.L.Sabharwal,  reported in 1970(3) Supreme Court Cases 140.” 

To  sum up  it  must  be  said  that  in  a  suit  for  specifc  performance  of

contract plaintiff must lead and prove his readiness and willingness. If he

fails   to   do   so   then   suit   must   be   dismissed.   The   court   is   duty

bound   to consider the pleading and evidence of plaintiff in respect of his

readiness 

and willingness to perform his part of contract.   However, readiness and 

willingness  can   not   be   treated   as   strait   jacket   formula.    This

have   to    be determined   from   the   entirety   of    facts   and

circumstances   relevant   to   the intention and conduct of the party

concerned  as  held  by  Hon'ble  Apex  Court  in   the   case   of,  “Sayyad

Dastagir   Vs.  T.R.  Gopalkrishna   Shetty,  reported  in   A.I.R.  1999,  S.C.

3029.” D)

Section 20   Discretion and powers of  Court,  discretion as to  decree of

specifc performance, refusal or specifc performance.   Section 20 of the

Specifc Relief  Act  provides a discretion to  the Court    for    decreeing

specifc   performance   sought   by   the   plaintiff.   Sub  Section 1

provided  that,  the  jurisdiction  to  decree  specifc  performance  is



21

discretionary  and  the  Court  is  not  bound  to  grant  such  relief  merely

because  it  is  lawful  to  do  so,  but  the  discretion  of  the  Court  is  not

arbitrary,  but  sound  and  reasonable  guided  by  judicial  principles  and

capable of correction by a Court of appeal.  SubSection 2 provides the

cases in which the Court may   properly   exercised   the   discretion   in

not   decreeing   the specifc performance.  It is pertinent to note that, it is

studded with two explanation also.  But, even then that is not the limit to

the discretion which Court can exercise while deciding the  suit which is

revolving around the prayer for specifc   performance.     For   coming   to

a   conclusion   whether   the   specifc performance granted or rejected

court has always to be circumspect  and has to avert its judicial attention

towards the facts and circumstances of each case.  

 The Supreme Court in the case of, “Parakunnan Veetill Josephs s/o.  

Matheu  Vs.  Nedumbara  Kuruvilla  &  Sons,  reported  in  A.I.R.  1987,  S.C.

2328,” have   held  that,   Section   20  of   the   Act  preserves   judicial

discretion   of   the Court whether to grant decree of specifc performance

or not when it is the power   of   the   Court   to   consider   the   facts   and

circumstances of  the case meticulously and they should examine while

discharging their statutory duty as to whether the plaintiff disentitle for

discretionary relief   or not.  In the case of, “Lourdu Mari David Vs. Louis

Chinnaya Aroglaswamy, reported in A.I.R. 1996, S.C. 2814,” the Hon'ble

Apex  Court  has  held  that,  granting  or  refusing  a  decree  of  specifc

performance is in the discretion of the Court, but the discretion should not

be refused arbitrarily.   Discretion should be exercised on sound principles

of law and can be of correction by Appellate Court.   It   is   settled   law

that,   the   party   who   seeks to avail the equitable jurisdiction of a Court
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and specifc performance being equitable relief must come to the Court

with clean hands.  In other words   the party who makes false allegations

does not come with clean hands and is not entitle to the equitable relief.

The Court would take into consideration the circumstances in each case

the conduct of the parties and the respective interest under the contract.

The   ordinary   rule   is   that, specifc performance should be granted, it

ought to be denied only when equitable considerations point to its refusal

and  the  circumstances  show  that  the  damages  would  constitute  and

adequate   relief   as   held   by   Hon'ble   Apex   Court   in   the   case   of.

“Prakashchandra Vs.  Angadlal,  reported in  A.I.R.  1979,  S.C.  1241.”   As

mentioned    above,    decree    of    specifc    performance    is    a

discretionary relief.   There should be a valid contract. If damages are an

adequate remedy, no specifc performance would be ordered. For the act,

which requires continued supervision of the Court, no specifc performance

would be ordered (See Sec.14(1)(b) of the Act).   No Specifc Performance

would be ordered for contracts for personal works or service. “Equity” will

insist on the principle of mutuality.  The person against whom the relief is

claimed may take plea by way of defence under law relating to contract.

Section 9 of the Specifc Relief Act, 1963 speaks that, except as otherwise

provided  in  the  Act,  where  any  relief  is  claimed under  this  chapter  in

respect of  contract the person against whom the relief  is claimed may

plead by way of defence, any ground which is available to him under any

law relating to contracts.  The Hon'ble Bombay High Court, in the case

between, “Maharu Gaindhal Bhoi versus Hemraj Waman Patil reported in

A.I.R. 2014 Bombay 124: 2014(5) All.M.R.   664,”   held   that,   when   the

suit   is   for   specifc performance of contract, in view of Section 09 of the

Specifc Relief Act, the defences available under Specifc Relief Act and
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under the provisions of the Contract Act only are available to defend the

suit.   If no defence available the   Court   is   not   expected   to   refuse

the   relief   of   specifc   performance of contract, when it is in respect of

immovable property.  

In   India   the   defences   that   are   available   under   the   law   of 

contract,  such as, incapacity of parties, absence of concluded contract,

the 

uncertainty   of   the   contract,   coercion,   fraud,   misrepresentation,

mistake, illegality or want of authority to inter into contract are all dealt

with under the   contract   Act.   Defendant   may   also   set   up   any

one   of   the   following defences in a suit for specifc performance of

contract. 

(1)  Compensation in money would be adequate relief, 

(2)  Plaintiff's unperformed part is large, 

(3)  Contract depends on personal qualifcations or volition of parties, 

(4)  Want of title, 

(5)  Want of mutuality, 

(6)  Contract is devoid of consideration, 

(7)  Essential part of contract has ceased to exist, 

(8)  Performance of contract would involve hardship to defendant than the 

plaintiff, 

(9)  Performance of contract involve continuous duty over three years 

(10)  Uncertainty in the terms of contract.

The   Hon'ble   Apex   Court   in,   “Deorao   Vs.   Ganpat   reported

in  

2014(4) Mh. L.J. 820,” held that, Section 20 of the Specifc Relief Act, 1963

provides  that  the  jurisdiction  to  decree  specifc  performance  is
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discretionary 

and the Court is not bound to grant such relief merely because it is lawful

to 

do  so;  the  discretion  of  the  Court  is  not  arbitrary  but  sound  and

reasonable, 

guided  by  judicial  principles  and  capable  of  correction  by  a  Court  of

appeal. 

Performance   of   the   contract   involving   some   hardship   on   the

defendant which he did not foresee while nonperformance involving no

such hardship on the plaintiff is one of the circumstances in which the

Court may properly exercise   discretion   not   to   decree   specifc

performance.     The   doctrine of comparative   hardship   has   been

thus   statutorily   recognized   in   India.  However,   mere   inadequacy

of   consideration     or   the   mere   fact   that   the contract is onerous to

the defendant or improvident in its nature shall not constitute   an   unfair

advantage   to   the   plaintiff   over   the   defendant or unforeseeable

hardship on the defendant.' The Hon'ble Apex Court in, “Union of India Vs.

M/s. Millenium  

  Mumbai Broadcast Pvt.Ltd reported in A.I.R. 2006 SC 2751,  ”     held

that, the provisions of Specifc Relief Act would not apply to the Contracts,

which are governed by the statutory provisions. The Specifc Relief can be

granted only for the  purpose of individual civil right and not for the mere

purpose of 

enforcing a penal law.

In,  'Shamsu  Suhara Beevi  Vs. G. Alex and Another  reported in

(2004) 8 SCC 569,”  the Honble Apex Court held that, while dealing with a

matter relating to grant of compensation by the High Court under Section
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of the Specifc Relief Act in addition to the relief of specifc performance in

the absence of prayer made to that effect either in the plaint or amending

the   same   at   any   legal   stage   of   the   proceedings   to   include

the   relief of compensation   in   addition   to   the   relief   of   specifc

performance,   observed: "Grant of such a relief in the teeth of express

provisions of the statue to the contrary is not permissible. On equitable

consideration court cannot ignore or overlook the provisions of the statute.

Equity must yield to law.

Determination of hardship :

It is well established doctrine that the Court will not enforce 

specifc performance of a contract, the result of which would be to impose 

great hardship on either of the parties to it.  Section 20 of the Specifc

Relief 

Act,   1963  provides   that   the   jurisdiction   to   decree   specifc

performance  is discretionary and the Court is not bound to grant such

relief merely because it   is   lawful   to   do   so.   The   discretion   of   the

Court   however,   should   be exercised   on   reasonable   principles

capable   of   correction   by   a   Court   of appeal.   When   the   Section

states   that   “the   jurisdiction   to   decree   specifc performance is

discretionary” to it only means that the mere existence of a legal right is

not sufcient to attract the remedy. An agreement may be valid in law and

there may not be sufcient grounds for its cancellation; yet, upon a fair

and  just  consideration  of  the  attendant  circumstances,  the  Court  may

abstain from its enforcement. Subsection (02) of Section 20 sets forth the

cases  in  which the   Court may  properly exercise   such  discretion  to

refuse specifc performance.
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The hardship contemplated under Clause (b) of subsection (02) of Section

20 may be hardship or oppression arising from the terms of the agreement

itself or from circumstances existing at the time of entering into it. This

has been so clarifed by Explanation (02) thereunder.  The mere loss or

inconvenience   resulting   from   the   enforcement   of   a   lawful

bargain however   onerous   should   not   be   regarded   as   hardship   in

this   context. 

Inadequacy   of    price   is    not   also   a   ground   to   be

considered,   unless   the purchaser stands in a fduciary position to the

vendor or fraud entered into the agreement. Lack of knowledge of the real

value of the property to be sold on the part of the vendor is not also a

ground for refusal.

The   hardship   contemplated   under   Clause   B   of   SubSec.   2   of

Section   20   may  be   hardship   or   oppression   arising  from   the

terms  of   the agreement itself or from circumstances existing at the time

of entering into it.  This has been so clarifed by explanation 2 thereunder.

The mere loss or inconvenience resulting from the enforcement of a lawful

bargain,  however,  onerous should  not be  regarded hardship  in  this

context.    Inadequacy of price is not also a ground to be considered unless

the purchaser stands in a fduciary position to the vendor or fraud entered

into the agreement.  Lack of knowledge of the real value of the property to

be sold on the part of vendor  is  not  also  a   ground  for  refusal.

Perhaps,   a    combination   of   these  coupled  with  some  other

circumstances  fowing  from  the  enforcement  of  the  agreement  or

collateral  to  it  may persuade the Court  towards refusal  provided those

hardships  were  not  foreseen  by  the  vendor.   It  is  not  possible  to

enumerate the different circumstances which constitutes a hardship it will
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sufce if it is noted that, the question of hardship will have to be adjudged

in the facts and circumstances of the case.   It is necessary to remember

that,  mere  rise  in  price  subsequent  to  the  date  of  the  contract  or

inadequacy of price is not to be treated as a hardship entailing refusal of

specifc performance of the contract. Further the hardship involved should

be one not foreseen by the party and should be collateral to the contract.  

The illustration given under Sec. 2 & 3 of Sec. 20 in which a court

could refuse specifc performance are not exhaustive and there may be a

broad brand of different cases in which also the Court may deny relief to

the plaintiff. The relief may vary with the circumstances of individual cases

judged  by  the  familiar  legal  standard  of  the  reasonable  man.  The

legislature in  the  frst place  has given  the  discretion  to Courts and

secondly, it was 

emphasized   that   the   discretion   is  required  to  be   exercised   on

sound  and reasonable basis guided by judicial principles thirdly, it was

provided that the decision should be capable or correction by a court of

appeal.   

Unfair advantage :

If   under   the   terms   of   contract   the   plaintiff   gets   an   unfair 

advantage over the defendant, the Court may not exercise its discretion in

favour   of   the   plaintiff.    So   also   specifc   relief   may   not  be

granted   if   the defendant would be put to undue hardship which he did

not forsee at the time of agreement.  If it is enequitable to grant specifc

relief,  then also  the Court  would  desist  from granting a  decree to  the

plaintiff, as held in the case of, “A.C.Arulappan Vs. Ahalya Naik, reported

in A.I.R. 2001, S.C. 2783.” 

When the term of contract or the conduct of the parties at the 
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time of entering into the contract or the other circumstances, under which 

the contract was entered into are such that the contract gives the plaintiff

an  unfair  advantage  over  the  defendant  the  Court  can  exercise  the

discretion 

not to grant specifc performance even if it is lawful.  

In the case of, “Nirmala Anand Vs. Advent Corporation Pvt. Ltd.,  

reported  in  A.I.R.  2002,  S.C.  2290,  at  page  2307,”  the  appellant  was

always 

ready and willing to perform her part of contract at all stages.  She has

anot 

taken  any  advantage  of  her  own  ground.  The  appellant  is  no  way

responsible 

for the delay at any stage of the proceeding.  It is the respondent who

have 

always been and trying to wriggle out the contract. On this background

the 

Hon'ble Apex Court held that, the respondents can not taken advantage of

their   own   ground   and   then   plead   that   the   grant   of   decree   of

specifc  performance  would  amount  to  an  unfair  advantage  to  the

appellant. It can be inferred on the basis of observations of Hon'ble Apex

Court that, while considering the ground of unfair advantage, entire facts,

circumstances  of  the  case,  &  conduct  of  the  parties  is  necessary  to

consider. 

E)  Power to  grant  relief  of  possession partition,  refund of  earnest

money. Section   22   which   enacts   a   rule   of   pleading   provides

that   a person   in   a   suit   for   specifc   performance   of   a   contract

for    transfer  of  immovable  property,  may  ask  for  appropriate  reliefs,
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namely, he may ask for possession,   for   partition   or   for   separate

possession   including   relief for specifc performance. These reliefs can be

claimed, notwithstanding anything contained on Code of Civil Procedure,

to contrary, sub section 02 of this section, however, specifcally provides

that  these  reliefs  cannot  be  granted  by  Court,  unless  they  have  been

expressly claimed by plaintiff in suit.

The   proviso   to   this   sub   section   02,   however,   say   that

where plaintiff has not specifcally claimed these reliefs in plaint, in initial

stages of suit, the Court shall permit plaintiff at any stage of proceedings,

to include one or more of reliefs, by means of an amendment of plaint on

such terms as it may deem proper. The only purpose of this newly enacted

provision is to avoid   multiplicity   of   suits   and   that   plaintiff   may

get    appropriate    relief  without  being  hampered  by  procedural

complications.

In,  “Balasaheb Dayandeo Naik Vs. Appasaheb Dattatraya Pawar 

reported  in  2008  A.I.R.   SCW  1183   :  2008  LawSuit(SC)  118,”  the

Hon'ble 

Apex Court held that, the  plaintiff  is entitled to seek alternative

relief  of  refund  of  earnest  money  in  event  of  decree  for  specifc

performance cannot 

be granted for any reason. In, “P.C. Varghese  Vs. Devaki Amma Balambika

Devi reported in 2006 A.I.R. (SC) 145 : 2005 LawSuit(SC) 1392  ,”

     the Hon'ble Apex Court held that, Decree for partition and separate

possession of property can be granted in addition to decree for specifc

performance of contract. Section 22 enacts a rule of pleading that in order

to avoid multiplicity of proceedings, the plaintiff may claim a decree for

possession and or partition in a suit for specifc performance, ordinarily, a
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proceeding for grant of a fnal decree for partition should be initiated after

the sale deed in terms of the decree for specifc performance of contract is

executed  registered and not viceversa.

In, “Babu Lal Vs. Hazari Lal Kishori Lal reported in 1982 A.I.R.  (28)

(SC) 818 : 1982 LawSuit(SC) 43,” the Hon'ble Apex Court held that, in view

of  Order  02,  Rule  02  of  Code  of  Civil  Procedure  some  doubt  was

entertained 

whether   the   relief   for   specifc   performance   and   partition   and

possession could be combined in one suit; one view being that the cause

of action for claiming relief for partition and possession could accrue to the

plaintiff only after he acquired title to the property on the execution of a

sale deed in his favour and since the relief for specifc performance of the

contract for sale was not based on the same cause of action as the relief

for partition and possession, the two reliefs could not be combined in one

suit. Similarly, a case may be visualized where after the contract between

the plaintiff and the defendant the property passed in possession of a third

person. A mere relief for   specifc   performance   of   the   contract   of

sale   or   may   not   entitle  the plaintiff to obtain possession as against

the party in actual possession of the property.   As   against   him,   a

decree   for   possession   must   be   specifcally claimed for such a person

is not bound by the contract ought to be enforced. 

In a case where exclusive possession is with the contracting party, a

decree for    specifc    performance   of    the    contract    of    sale

simplicitor,   without specifcally providing for delivery of possession, may

give complete relief  to the decreeholder.  In order to satisfy the decree

against him completely he is bound   not   only  to   execute   the   sale-

deed   but   also   to   put   the   property   in possession of the decree-
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holder.  This  is  consonance  with  the  provisions  of  Section  55(1)  of  the

Transfer of Property Act which provides that the seller is   bound   to   give,

on   being   so   required,   the   buyer   or   such   person   as   he directs,

such possession of the property as its nature admits. To sum up the topic

it  can  said  in  short.  The  relief  of  specifc  performance  of  contract  is

discretionary relief.    However the discretionary must   be   used   in

lawful   manner   the   court   has   to   consider   the   general principles of

Indian Contracts Act equitable principles while exercising the discretion.  It

is  necessary  to  consider  the  circumstances   in  case  in  each  case  the

conduct of parties and the respective  interest under the contract. 

With this, I conclude the summary/gist of subject for workshop.

 XI A M M/AKP
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      Introduction:-  A contract  is  a written or oral  agreement which is  legally
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enforceable, entered into by two or more parties, for a particular purpose where

each party assumes a legal obligation that must be fulflled.

Section 10 of Indian Contract Act, 1872 states all agreements are contracts if

they are made by the free consent of the parties competent to contract, for a lawful

consideration and with a lawful object, and   are not hereby expressly declared to be

void. 

The  law  of  contract  confnes  itself  to  the  enforcement  of  voluntarily

created civil obligations. But, the law of contracts not able to take care of all the

agreements. Many agreements remain outside the purview law of contracts. A large

number of remedial aspects of law have been taken care of by the Specifc relief

Act 1963.  The object is  “fulfllment of terms of contracts” entered into by the

parties  by  providing  a  network  of  reliefs  in  certain  specifc  terms.   The  basic

principle behind the screen of specifc performance is “wherever there is a wrong

there must be remedy”. It provides a specifc relief so as to remedy the violation of

legal rights. 

WHAT IS SPECIFIC PERFORMANCE OF A CONTRACT?

Specifc Performance is equitable relief given by the court to enforce against

a  defendant,  the  duty  of  doing  what  he  agreed  by  contract  to  do.  Specifc

performance means fulflling a promise made under a contract as agreed. A suit for

specifc performance can be fled by any party, in a court of competent jurisdiction,

who has sufered loss due to non-performance of contract on part of the other party

to the contract. Remedy of specifc performance which is afected in case of breach

of contracts is provided by the equity courts. Prior to Amendment 2018, this cannot

be asked for as a right, because it is provided on the satisfactory discretion of the

court.   The plaintif seeking Specifc Performance must satisfy the court that the

normal remedy of damages is inadequate. The relief must be specifcally claimed.

When the plaintif claims specifc performance of a particular agreement, the suit

could be decreed for specifc performance of that particular agreement only, but not

for any other agreement.   Parties to a contract must perform their  contractual

obligations. In case of breach, they will be sued for non-performance. 

The Specifc Relief (Amendment ) Act, 2018 was published in ofcial Gazette

on 1st  April  2018. The  Amendment  Act  was  introduced  pursuant  to  the
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recommendations of the expert committee's Report on the Specifc Relief Act, 1963,

which was constituted to suggest measures to ensure that the Law  relating to

specifc Relief is made more  business friendly.  Mainly Sections 14 , Section 16

and section 21 are amended. After Amendment to Section 16 the party seeking

specifc performance, has to prove that such party has performed or has been ready

and willing to perform the essential terms of the contract and an averment to such

efect in the pleadings is no longer mandatory. The courts can still grant specifc

relief, even if the pleadings do not contain an averment to such efect.  

Before  passing  the  Amendment,  specifc  performance  was  an  exception

rather than rule and, in most of the cases, the legal right available was damages.

The court can use its discretion only when (i) actual damage caused due to non-

performance  of  the  action  could  not  be  ascertained  or  (ii)  when  monetary

compensation would not be adequate relief for non-performance of the contract. As

a result, Indian courts often award damages for breach of contract as a general rule

and grant of specifc performance as an exception. 

There  are  certain  circumstances  when  specifc  performance  cannot  be

awarded. For instance,(a) when the specifc performance is impossible, (b)when the

contract is too vague to be enforced, (c) when the element of ad-idem-consensus is

missing, (d)  the contract was made for no consideration, (e) when the contract is

void or unenforceable etc.

What is Alternative remedy?

 Relief means a Remedy or redressal to indemnify the loss or damage sufered

by the other party.  When either of the parties breaches the contract, it gives right

to the other party to sue him for a remedy. In other words, a remedy is the means

given by law, for the enforcement of  a right.  Alternative remedy eliminates the

harsh consequences of the Rule of Common -Law pleading, that required a party to

make one demand for one type of relief and to lose the case, if a diferent remedy

were more appropriate. A party can ask for alternative forms of relief and recover

what is later proved appropriate at trial. 

Case Law  JAI KRISHNA MEHTSA VS RAM PRASAD. DT  31.07.1995. Mad H.C

Facts: Parties entered into an agreement of sale of suit house on 14.10.77 for

Rs. 40,000.00. Plaintif paid Rs. 36,000.00 and balance was payable at the time of

registration of sale deed which was to take place within one month from the date
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seller obtained permission of Competent Authority under Urban Land (C&R;) Act. If

Defendant failed to perform his part. On 8.9.80 Plaintif sent notice to Defendant

before fling suit. The Defendant replied the said notice. Plaintif fled suit for specifc

performance. The Trial Court held that plaint allegations stood proved but denied

the relief of specifc performance of agreement to sell and granted alternative relief

of  damages and compensation.  Plaintif appealed to  Hon'ble  High Court  against

denial of primary relief.

Observations made in the above referred case:

(1) The  reliefs  sought  by  the  appellant/Plaintif in  the  Trial  Court  cannot  be

treated on par with each other. 

(2) The  relief  of  the  specifc  performance  of  the  agreement  is  the

primary relief. 

(3) The question of the grant of alternative relief would arise only in

case the appellant/Plaintif claim for specifc performance is refused.

(4) When  the  appellant  asked  for  the  alternative  relief,  there  was  no  legal

presumption or assumption that he gave up the main or primary relief of

specifc performance of the contract. 

(5) From the wordings of the plaint, if read as a whole, it is apparent that the

appellant primarily wanted the relief of specifc performance of contract and

pleaded that  in  case the primary  relief  was to be refused,  he should be

granted the alternative relief. 

(6) It does not mean that when primary relief is denied, the appellant/Plaintif

could not be stated to be an 'aggrieved person' in respect of the judgment

and decree of the Trial Court. 

It  was  held  that  the  appeal  by  the  appellant/plaintif,  obtaining  only  the

alternative relief of the refund of advance money and denial of the relief of specifc

performance is a competent appeal, and as the Trial Court denied him the primary

relief  of  specifc  performance,  the  appellant  must  be held  to  be  an 'aggrieved

person'.

Case Law: In  BALASUNDAR  MUDALIAR  Vs  MUTHUVENKATACHALA
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MUDALIAR 10 Sep 1953 Madras HC,  the plaintif appeals against the dismissal

of his suit O. S. No. 87 of 1947 by the Subordinate Judge of Cuddalore. This was a

suit  for  partition  and for  specifc performance,  as  an  alternative relief.  The

plaintif and the second defendant are the sons of  the frst  defendant.  The frst

defendant, his brother Ratnavelu Mudaliar, and three others were the sons of one

Arumugha Mudaliar. Defendants 3 to 6 are the daughters of Ratnavelu Mudaliar. The

family was possessed of some landed properties and there was a partition in the

family as between the brothers. The three other brothers separated leaving the frst

defendant  and  Ratnavelu  Mudalair  as  joint,  they  being  entitled  in  the  family

properties to a 2/5th share.  The plaintif sought alternative relief directing

the purchasers who have derived title from Nataraja Mudaliar to execute a

deed of conveyance. The primary relief sought is to declare that the sale  is not

binding on the plaintif and to set aside the several alienations made subsequently.

The main relief asked for is partition. Held that an incidental prayer for specifc

performance is introduced as an alternative relief. 

Kinds of Alternative Remedies:-

 In a breach of contract, the aggrieved party has one or more of the following 

remedies, alternative to specifc performance.    

 (1) Recovery of possession of Property.

(2) Relief of damages and compensation.

(3) Rectifcation and Cancellation of Instruments.

(4)  Rescission of contracts.

(5) Preventive relief.

(6) Declaratory relief.

(7) Suit for quantum meruit 

(1) Recovery of possession of property.

Though the Specifc Relief Act is concerned only with the enforcement of civil

rights and not penal  laws,  even civil  law has to take care of  certain rights,  the

violation of which is capable of creating serious violent clashes, and these are rights

to possession of property.  The very frst chapter of Specifc Relief Act 1963 provides

relief to those who have been dispossessed of their property.    

Section 6 deal with Suits by a person dispossessed of immovable property.
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Possession here means legal  possession which may exist  with or  without actual

possession and with or without   rightful or origin.  Thus where a trespasser  is

allowed to continue on the property and the owner sleeps upon his rights  and

makes no eforts to remove him, he will gain possession. The possession of a tenant

after the termination of the tenancy continuous to be  a juridical possession. His

right to possession remains unless the owner gets a decree of eviction against him.

In the matter of Express Newspapers (P) Ltd.,  Vs Union of India  the Hon'ble

Supreme Court   held that where  breach is found, the lessor must adopt the due

process of law by fling a civil suit to enforce the right of re-entry such a lease is not

an “unauthorized occupant” of  “public premises” and  he will be entitled to relief

against such eviction.  

From the very Section 54 of transfer of Property Act 1882 it deal with not only

of sale of properties, but also  agreement of sale.   

2. Relief of Damages and compensation

Damages and compensation are the remedies available in case of breach of

obligation by a party to the contract; the former is a ‘substitutional’ remedy, and

the latter a ‘specifc’ remedy. The plaintif seeking this remedy must frst satisfy the

Court that the normal remedy of damages is inadequate,  in cases of contracts for

transfer of immovable property, damages will not be adequate.    

Ex: “A”  enters  into  a  contract  with  “B”  ofering  to  sell  his  house  for

Rs.50,000/- and “B” accepts to purchase the same.

“Damages” means monetary compensation for loss sufered by the aggrieved

party  in  a  breach  of  contract.  Whenever  a  breach  of  contract  takes  place,  the

remedy of damages is the one that comes to mind immediately as a consequence

of breach.  The quantum of damages is determined by the magnitude of loss caused

by breach.   The term ‘damage’ is diferent from the term ‘damages’. The former

denotes the loss or damage as a consequence of the breach of contract, while the

latter refers to the compensation paid for the breach of a contract.

“In order to establish a right to damages,  the plaintif must show the loss

which  he  has  sustained  was  caused  by  the  breach.  But  assuming  this  can  be

proved, the law will nevertheless, not compel the defendant to assume liability for

the loss which the plaintif may conceivably have sufered as a consequence of the

breach. Certain losses may be too ‘remote’ and for this, the plaintif is not entitled

to compensation. In Hadley Vs Baxendale (1854)   t  he basis Principle governing
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the fxation of the quantum of damages was settled in this case. The House of Lords

held that  the defendant was not liable for the loss or  proft accrued during the

Period of closure, since the plaintif did not disclose the defendant that the mill was

closed for want of the crankshaft. If the plaintif would have informed that the work

was dislocated for want of crankshaft, the defendant could have made alternative

arrangements  for  Quick  transportation  of  the  crankshaft.

Section  73  of  Contract  Act,  1872  provides  Compensation for  the  loss  or

damage cused by breach of contract. When a contract has been broken, the party

who sufers by such breach is entitled to receive, from the party who has broken the

contract,  compensation  for  any  loss  or  damage  caused  to  him  thereby,  which

naturally arose in the usual course of things from such breach, or which the parties

knew, when they made the contract, to be likely to result from the breach of it. In

Pannalal Jakidas Vs Mohanlal AIR 1951 SC 144. The Hon'ble SC observed that “

the party in breach must make compensation in respect of the direct consequences

flowing from the breach and not in respect of loss or damage indirectly or remotely

caused.   Section  21  of  specifc  performance  Act  1963  confer  power  to  award

compensation in certain cases. In a suit for specifc performance of a contract, the

plaintif may also  claim compensation  for  its  breach,  either  in  addition to  or  in

substitution  of,  such  performance.  If  the  court  is  of  opinion  that  specifc

performance ought not to be ordered, the court may award  compensation.  Every

party seeking the relief of specifc performance is allowed by this Section to claim

for the breach of the contract. Compensation would be assessed in accordance with

the principles stated in Section 73 of the Contract Act. Even where the contract

has become incapable of specifc enforcement, the court can exercise the power

under this section  to award compensation.  The measure of compensation is by the

standards of Section 73 of the Indian Contract Act.  The quantum of compensation is

ascertainable   with  reference   to  the  determination  of  the  market  value.   The

compensation  awarded may safely be taken  to  be the measure  of  damages,

subject, of course, to the deduction  there from of money value  of the services,

time  and  energy   expended   by  the  appellant  in  pursuing  the  claims  of

compensation  and the expenditure incurred by him in the litigation culminating in

the award.    Any person sufered loss due to failure to  fulfll the terms, is entitled to

receive  the  compensation  from  the  party  in  default,  as  if  such  person  had

contracted to discharge it and had broken his contract.   
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Explanation:-

In estimating the loss or damage arising from a breach of contract, the means

which existed of remedying the inconvenience caused by the non-performance of

the contract must be taken into account.  

3. Rectifcation and cancellation of instruments:

Section  26  of  specifc  relief  act  1963 provides  remedy for  rectifcation  of

instruments.  The word instrument includes every document by which any right or

liability is or purports to be created, transferred, limited , extended, extinguished or

recorded.   As per sub section (4) of the section 26 the relief for rectifcation of

instrument shall not be granted to any party unless it has been specifcally claimed

provided the court shall at any stage of the proceeding allow him to amend the

pleadings. The essential ingredients to seek  rectifcation or (1) there must mutual

mistake or fraud, 2) the instrument did not truly express the intention of the parties,

in State of Karnataka Vs KK Mohan Dsa, AIR 2007 (SC) 2917 it is held that

rectifcation of written contract, in the absence of plea of mutual mistake, or fraud,

such relief is not permissible.    In Nawab Begum Vs A.H.Creet  ILR (1905) 27

Allahabad 678,  it  was  held  that  the  mistake  may  be  either  of  fact  or  of  law

although the court of equity will not generally grant relief against a mistake of law,

except where the mistake results in an equitable result.  In  New India Rubber

works (P) ltd. Vs Oriental Fire and General Insurance Company Ltd. (1969)

1 Comp. L.J.153 (Cal) it was held that section 26 provided that an instrument

cane be rectifed if through fraud or a mutual mistake of parties, the contract does

not express their real intention.

Many  transactions  are  required  by  law  to  be  in  writing.   Many  more

transactions are put into writing because of expediency.  A written transaction is an

instrument.  An instrument is the result of negotiations.  Occasionally it happens

that the instrument that emerges fails to express the intention of the parties.  Its

rectifcation may become necessary.  Chapter III of Specifc Relief Act helps parties

who want to have their mistakenly executed documents rectifed. 

Section 31 to 33 of the specifc relief act 1963 provide for the cancellation

of instrument. As per section 31 any person against whom a written instrument is

voidable,  and  who  has  reasonable  apprehension  that  such  instrument,  if  left

outstanding may cause him serious injury, may sue may have it adjudged void or

violable  and  the  court  may,  in  its  discretion,  so  adjudge  it  and  order  it  to  be
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delivered up and cancelled.    If the instrument has been registered under the Indian

Registered Act 1908, the court shall a send a copy of the decree of cancellation to

the ofcer in whose ofce, the said instrument has been so registered and such

ofcer shall note on the copy of the instrument, the fact of it cancellation.

(4) Rescission of the contract:-

It  is  the   remedy that  terminates the contractual  duties of  both parties,

Where there is  a breach of  contract,  the aggrieved party may sue or  treat  the

contract as rescinded and refuse further performance. The rescission of contract

necessarily  constitutes  a  bar  to  its  performance  by  either  of  the  party  to  it.

Rescission means cancellation of the contract.  This will enable the party to be free

from  his  own  obligations  under  the  contract. The  ground  for  bringing  suit  for

rescission have been given in section 27 and 28 of  specifc relief  act.    As per

section 27 of the said Act, the relief of rescission comes handy to a person who has

become the victim of an imposition by means of contract. This burden of contract

has  been  imposed  upon  him  by  means  of  a  fraud  or  illegality  or  something

equivalent which make the contract either void or voidable.   This is rescission, that

is, getting rid of contract.   Accordingly, section 27 provides that the courts may

allow the relief of rescission in the following cases.

1. Where the contract is voidable or terminable by the plaintif.

2. Where the contract is unlawful for causes not apparent on its case and the

defendant is more to blame.

Section 28 of the said Act provides certain circumstances of contract for the

sale  or  lease  of  immovable  property,  specifc  performance  of  which  has  been

decreed. This section enables the court to put inbuilt remedy of rescission in decree

of specifc performance.  Where a decree of specifc performance has been passed

in respect of a contract for the sale or lease of immovable property, but the party to

whom such relief has granted does not pay the price within the time delimited, the

seller may ask the court for rescission.  The court will direct the purchaser or lessee,

if he has already taken the possession, to restore it to the seller and also to pay him

rent for  period during which he enjoyed the benefts of possession.  Where justice

so requires the court may order refund of the  earnest money, if any, paid by the

vendee or lessee. On the other hand, the vendee or lessee has deposited the money

as directed by the court, he may be allowed for any relief as may seem just to the

court in the circumstances.    In  Ramankutty Guptan Vs Avara (1994) 2 SCC
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642, it was observed that the relief may be allowed even where the deposit was

late but it was made during pendency of the appeal and the court retains control

over  the  matter  even  after  passing  the  decree.   In  M.Mohammad Aslam Vs

C.N.A.Gowthaman AIR 2003, Madras, 248,  it was held no rescission would be

allowed where the purchaser paid the balance consideration money as ordered by

the court.  In Suseela Devi Vs Maharshi Commerce Ltd., AIR 2010 NOC 819

AP.  it was held that the rescission can be ordered for non deposit of any other sum

ordered by the court not necessarily the balance amount of consideration. 

 Section 29 deals with alternative prayer for  rescission in suit  for  specifc

performance.  A plaintif instituting a suit for  specifc performance of contract in

writing  may  pray  in  the  alternative,  that,   if  the  contact  cannot  be  specifcally

enforced it may be rescinded and delivered up to be canceled, and the court, if it

refuses  to  enforce  the  contract  specifcally,  may  direct  it  to  be  rescinded  and

delivered  up  accordingly.  In  Araveti  Sreenivasulu  Vs.  Makam Suresh Babu

(died) and others, 2018 (6) ALT 140 part 21, it was held that the court which

passed the decree does not become functous ofcio with the passing of decree

for  specifc performance and the exercise of discretion under this section must be

equitable to both the parties.  It  is  also observed that if  extension of  deposit  of

balance sale, is  considered beyond the reasonable period ( in this case beyond 5

years ),  the conditions stipulated in the decree are not treated with legal sanctity

and said exercise of discretion for extension of time, is illegal and untenable.  

(5)Preventive  Relief:- There  are  cases  in  which  the  contract  does  not  admit

specifc performance, nor damages are likely to serve any purpose.  In such cases

the court may have to restrain the party threatening breach, to the extent to which

it is possible to do so.  For example, a person contracts to sing at a particular place

and also undertakes not to sing elsewhere during the same period.    He threatens

breach.  The court cannot force him to sing. The positive side of the bargain is not

specifcally enforceable.  But the negative undertaking “not to sing elsewhere” can

be enforced by restraining him from giving his performances elsewhere.   Injunction

is  a  court  order  or  decree  to  a  person  asking  him  to  refrain  from  doing  a

contemplated act or from continuing an ongoing act.  Such an order of injunction

becomes a remedy for the aggrieved party when the court orders the guilty party to

refrain from doing precisely that which is causing the breach of contract.  This type

of  remedy as  “injunction”,  upon the  party  concerned directing  him not  to  do a



11

particular act or asking him to perform a particular duty, known as a mandatory

injunction. Such relief is granted under the provisions of Part III of the Act running

from Chapter VII to the end. 

 On Civil benches daily we are dealing with majority of civil suits claiming

declaration of Title and Recovery of Possession, the suits claiming declaration of

Title and perpetual Injunction, Suits claiming  perpetual Injunction and Recovery of

Possession ect,. The plaintifs claiming such reliefs must prove absolute title and

legal  possession  over  schedule  property  with  clear  identity  with  in  specifc

boundaries.   In  case  if  there  is  change  of  boundaries,  the  same  should  be

established by relevant,  cogent and adequate evidence.  In  Silver Jublee Club,

Deverkonda Village rep. by its Secretary Vs. State of Telangana rep., by

District Collector, Nalgonda and others, it was held that “to seek declaration of

title and Perpetual Injunction, the plaintif has to prove his title and possession over

the Schedule property with actual identity of property on the ground”. It  is also

observed that “in case of change of boundaries, plaintif has to prove that original

boundaries are no longer available as on the date of  hearing etc.,  by adducing

evidence to show that the boundaries have changed”. 

(6)     Declaratory Relief:-  

There is one more matter of which the Specifc Relief Act takes care and that

is “declaratory relief”.  Occasionally it may happen that a person is entitled to some

status or character or has a right in some property, but there are persons who are

denying him the enjoyment of his right.  He is allowed by Chapter VI of the Specifc

Relief Act to proceed any person who is  denying or interested in denying him is

right and the court may issue a general declaration as to his entitlement to such

right  (declaratory  decrees).  In   Pankajakshy  Vs.  Devaki  Ramakrishnan  AIR

2011 Kerala  30.,   held  “an  oral  Sale  is  not  reognised  by  Law and  the  Law

recognises  only   two  modes  of  transfer  and  conveyance,  namely  by  registered

instrument  or  by  delivery  of  possession  and  the  plaintif is  not  entitled  to  a

declaration even assuming there was some evidence to show that the plaintif  was

in settled possession.  

Sections  34  and 35 lay  down the  law relating to  declaratory  decrees.   A

declaratory decree is a decree declaratory of  a right which is doubtful  or  which

requires  to  be  cleared.  The  object  of  declaratory  decrees  is  to  prevent  future

litigation by removing the existing cause of controversy. In other words, if a cloud is
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cast upon the title or legal character of the plaintif, he is entitled to seek the aid of

the court to dispel it. It is essential for a decree under Section 34 that the plaintif

must be entitled to any legal character to any right to property. It does not sanction

every kind of declaration but only a declaration that plaintif is entitled to any legal

character  or  to  any  property.  It  is  not  a  matter  of  absolute  right  to  obtain  a

declaratory decree and it is discretionary for the court to grant or refuse to grant it.

In declaratory Suit, identity of party to suit and schedule property must be specifc

and  clear.  Identity  of  a  party  to  a  suit  can  be  challenged  in  two  ways  (a)  by

contending that there was never such a person in existence or (b) that the person

claiming to be so and so, was not the actual person but an impersonator. If such a

plea is taken the burden is on the defendant. Once the plaintif is successful proving

identy and defendant failed to negative, the plaintif is entitled for declaration.  In

Mrs. Noorunnisa Begum Vs, Raj  kumar and others 2018 (4) ALT 631 (DB) it

was held  “once it is found that plaintif is entitled to declaration title,  such person

would normally be entitled to recovery of possession, unless a bar for recovery on

the  ground  of  limitation  or  other  technicalities  pleaded”  and  “once  entitled  for

recovery of possession, he is  entitled even for mutation in revenue record, if name

is already entered in revenue records”.    

(8) SUIT FOR QUANTUM MERUIT:  The term quantum meruit  means ‘as much as

earned’. It implies’ a payment deserved by a person for the reason of actual work

done’. When a party has done some work under a contract, and the other party

repudiates the contract or somehow the full performance of the contract becomes

impossible , the party who has done the work can claim remuneration for the work

under a suit for quantum meruit. In a situation in which a contract is entered into,

but the services are not completed, the question of fair payment may be brought to

the court. In a case of incomplete work, the theory of quantum meruit is used to

determine whether payment is due, in what amount payment should be made, and

which party should be paid. In  State of Madras Vs. Gannon Dunkerley & Co.

( Madras) Ltd., dated 1st April 1958,  it  was held that claim for damages for

breach of contract  the value of the materials is a factor relevant only as furnishing

a basis for assessing the amount of compensation and if a contractor is prevented

by the other party to the contract from completing the construction , the goods

delivered under the contract are not  the goods contracted for, the purchaser has

got a right to reject them, or to accept them and claim damages for breach of
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warranty  under the Law.

 In AP Civil Supplies Vs. M/S Mahalaxmi Traders., AP High Court dated

29th Jan 2016, it was held that compensation Quantum meruit is awarded for the

work done or service rendered, when price thereof not fxed by contract for work

done or service rendered pursuant to the terms of contract, it cannot be awarded

when contracts provides for the consideration payable in that behalf . 

Conclusion:  

We conclude this presentation by recalling few known promises from most popular

Indian Epics Ramayana & Mahabharatha.  Breach of terms of contracts and fght against the

sinner,   is  age  old  practice.   In  ancient  days  the  agreements  were  verbal.   Written

agreements and registrations were unknown to the ancient people.    But the people were

very  strict  in  performing the  obligations  arisen out  of  oral  agreements  and to  fght  till

achieving remedy.  Lord Sri Rama being eldest and obedient son, did not hesitate to follow

his father Dasaratha’s verbal command and left for the Dandaka forest sacrifcing kingdom

and his own comforts, for 14 years to fulfll the word given by him to Kaikeyi. Sugreeva and

Hanuman promised Lord Sri Rama to fnd Sita Devi and helped to built up bridge  across the

sea and to kill 10 headed Ravana, to fulfll their promise.            

We heard about several agreements by way of challenges between Kouravas and

Pandavas.   It is known to all that  Yudhishthira elder among Pandavas, lost his entire

kingdom in a game of dice challenged by Duryodhana out of jealousy upon Indraprastha

city.   Duryodhana  promised to  give back their  kingdom to  Pandavas  after 13 years

extreme hardship in forest  but he refused to give back their kingdom. It was breach of

promise.  Having no other way, Lord Sri Krishna accepted alternative way for remedy.  It

leads to declaration of  Kuruskethara  battle as alternative remedy to our understanding.

In the battle feld of  Kuruskethara, Lord Sri Kirshna made Arjuna to prepare for fght,

saying that “it was not just a war between Kourvas and Pandavas but it was war

between good and evil. In his words “For justice, even you have to fght with your

near and dear, do not hesitate to do so and always stand for your rights and do

your  duty well  without  worrying about  the results”.  These  are  the  golden  words

everyone should keep in mind to do justice.                             

We  hope  and  trust,  that  this  presentation  may  serve  the  innovative  idea  of

conducting workshops to enable the Judicial Ofcers to discharge their functions confdently
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and efciently with high degree of rectitude.  We deem it a matter of pride, privilege and

pleasure for having been asked to submit the presentation on the topic which is very vital to

deal with the major number of civil cases, while discharging day to day Judicial functions.     

                            Thank You.         
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MODES OF RECTIFICATION/CANCELLATION OF

INSTRUMENTS:

-----  When and How?

Submitted by:

G. Satya Prabhakara Rao
II Add. Spl. Judge for CBI Cases,     

Visakhapatnam

Rectification of Instruments: 

1) Meaning: 

Literally the word rectifcation means “to rectify or to
correct”.

Definition:

Rectifcation of instrumment is an equmitable remedy which

is  being   granted  when  facts  of  the  instrumments  are  not

according to intention of parties and when parties come to a

genumine agreement and instrumment fails to record it. 

For  better  appreciation  of  topic  at  hand,  it  is  a  right

place to invite oumr attention to the following aspects:

Meaning of  Contract:

Word contract inclumdes execumtor contract. For example

agreement  to  sell,  agreement  to  lease  and  agreement  to
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mortgage,  as  well  as  sale  deed,  lease  deed and  mortgage

deed.

Meaning of Instrument:

Under Section 2(14) of stamp Act, Instrumment inclumdes

documment  by  which  any  right  or  liability  is  created,

transferred, limited, extended, extingumished or recorded. 

The term “a written instrumment ”  has  a mumch wider

denotation than a contract and sumch an instrumment need not

be  necessarily  a  contract,  e.g.  a  receipt  or  an

acknowledgement, an award, a gift or a will, a compromise

deed or compromise decree or a decree of  a coumrt are all

instances  of  instrumments  in  writing  thoumgh  they  are  not

contracts. 

Basis of this Doctrine:

The doctrine of rectifcation of instrumment is based on

the maxim of equmity, which is equmity looks to the intent rather

than the form.

When instrument may be rectified:

(1) When, throumgh fraumd or mumtumal mistake of the parties,

a contract or other instrumment in writing [not being

the articles of association of a company to which the
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Companies Act,  1956 (1 of 1956),  applies] does not

express their real intention, then------

(a) either  party  or  his  representative  in  interest  may

institumte a sumit to have, the  instrumment rectifedd or

(b) the plaintif may, in any sumit in which any right arising

umnder the instrumment is in issume, claim in his pleading

that the instrumment be rectifedd or

(c) a defendant in any sumch sumit as is referred to in claumse

(b), may, in addition to any other defence open to him,

ask for rectifcation of the instrumment.

(2) If, in any sumit in which a contract or other instrumment

is  soumght  to  be  rectifed  umnder  sumb-section  (1),  the

Coumrt fnds that instrumment, throumgh fraumd or mistake,

does not express the real intention of the parties, the

coumrt may in its discretion, direct rectifcation, of the

instrumment, so as to express that intention, so far as

this can be done withoumt prejumdice to rights acqumired

by third persons in good faith and for valume.

(3) A contract in writing may frst be rectifed, and then if

the party claiming rectifcation has so prayed in his

pleading in  the Coumrt  thinks  ft  may be specifcally

enforced.
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(4) No relief for the rectifcation of an instrumment shall be

granted to any party umnder this section umnless it has

been specifcally claimed:

Provided that where a party has not claimed any sumch

relief in his pleading, the Coumrt shall, at any stage of

the proceeding, allow him to amend the pleading on

sumch terms as may be jumst for inclumding sumch claim.

2) Essentials of Rectification:

Following are the essentials of rectifcation:

i) Sumit mumst relate to contract or instrumment in writing 

ii) The plaintif mumst prove fraumd or mumtumal mistake in

framing of terms of instrumment.

iii) The plaintif mumst prove to the coumrt that contract and

instrumment soumght to be rectifed is not in accordance

with the intent of parties.

iv) Plaintif mumst fle a sumit within 3 years from discovery

of  fraumd  or  mumtumal  mistake  in  the  contract  or

instrumment.

v) Plaintif mumst be a party to the contract. 

vi) Plaintif mumst prove to the coumrt that he is entitled to

grant a discretionary relief by way of rectifcation.

3) Who can sue for rectification?

i) Any party to the contract or his 
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ii) Representative in interest can sume for rectifcation of

instrumment.

4) Satisfaction of  Court:

For the pumrpose of rectifying a contract in writing, the

coumrt mumst be satisfed that all the parties thereto intended to

make  an  equmitable  agreement.  In  rectifying  a  written

instrumment the coumrt may enqumire what the instrumment was

intended  to  mean and  what  were  intended to  be  its  legal

consequmences and is not confned to enqumire and what the

langumage of instrumment was intended to be.

5) Documents which can be rectified:

i. Contracts

ii. Deeds of transfer

iii. Decree of coumrt

iv. Negotiable instrumments

v. Insumrance policies

vi. Acknowledgement    and

vii. Settlement

6) So,  rectification means corrections of an error in

an  instrument  in-order  to  give  efect  to  the  real

intention  of  the  parties.  Where  a  contract  has  been

redumced into writing in pumrsumance of a previoums engagement

and the writing,  bumt owning to fraumd or mumtumal  mistake it

fails  to  express  the  real  intention  of  the  parties,  then  the
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coumrt will rectify the writing instrumment in accordance with

their trume intent. Here, the fumndamental assummption is that

there exists in between the parties a complete and perfectly

umnobjectionable contract, bumt the writing designed to embody

it  is  incorrect  or  imperfect,  either  dume to  fraumd or  mumtumal

mistake, and the relief soumght is to rectify the writing so as to

bring it into conformity with trume intent. In sumch a case, to

enforce the instrumment as it stands mumst be to injumre at least

one party to itd to rescind it all together mumst be to injumre

both, bumt rectify it and then enforce it is to injumre neither bumt

to carry oumt the intention of both. 

7) It  may  be  noted  here  in  that  rectifcation  as

contemplated Under Section 26 of specifc relief Act, 1963,

cannot  be  permitted  as  a  matter  of  right  or  in  a  casumal

manner. 

Case law on this aspect (Section 26):

i) The Honoumrable Apex Coumrt, in: 

2013(3) SCJ 18

Joseph John Peter Sandy

Vs

Veronica Thomas Rajkumar,

( Dr. B.S.Chaumhan and Fakkir Mohamed Ibrahim Kalifumlla, JJ)
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is pleased to discumss the Doctrine of umndume infumence, while 

discumssing   the ambit of rectifcation of an instrumment, as 

follows :

“Father  executed ‘two’  registered settlement

deeds,  one  in  favour  of  son  settling  ‘Y’

property, other in favour of daughter settling

‘X’  property.  Son  and  daughter,  realizing

father attended to give ‘X’ property to son and

‘Y’  property  to  daughter,  executed  Ex.A-3

unregistered  agreement  to  accordingly

exchange. Ex.A-3 not given efect to. Suit by

son  for  direction  to  daughter  to  execute

exchange deed. Pending suit,  father and son

unregistered  Rectification  deed,  ExA-6.

Daughter  filed  separate  suit  for  declaration,

Ex.A-3  is  null  and  void,  since  outcome  of

undue  infuence.  Trial  Court  decreed  son’s

suit  while  dismissing  the  other.  High  Court

allowed both appeals decreed son’s suit while

dismissing the other. High Court allowed both

appeals of daughter. On appeals, Apex Court

Held:  High  Court  rightly  concluded,  since

daughter  was  not  a  party  to  Ex.A-6,  it  is

inefective in law. Before trial court, son did

not examine father, though alive to prove his
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real intent as exposed by Ex.A-3 nor examined

attesting  witnesses  to  Ex.A-3.  Trail  court

reasoned  daughter  could  have  as  well

examined  attesting  witnesses  to  Ex.A-3  to

prove  her  stand  of  undue  infuencee  thus

wrongly  shifted  burden  of  proof  upon

daughter,  though  son  failed  to  prove   the

propounded  shifted   burden  of  proof  upon

daughter,  though  son  failed  to  prove  the

propounded  document,  himself  being  bound

to.  Having  wrongly,  so  shifted  the  burden,

Ex.A-3 was upheld by trial court to give efect

to it, even by brushing aside. Ex.B-3 letter, in

which  father  reafirmed  to  having  given  ‘Y’

property to daughter.  High Court found it  a

case  of  ‘undue  infuence’  in  as  much  as

daughter,  by date of  Ex.A-3,  was unmarried,

dependent  upon  father  and brother(son)  for

settling  her  marriage  and  for  sustenance.

Ex.A-3  clouded  with  suspicion  and

unexplained  circumstances.  Ex.A-3,  though

unregistered, admissible (High Court wrongly

held it not admissible), however, its contents

need  to  be  proved.  Son  failed  to  prove  its

contents,  since  did  not  examine  attesting
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witnesses.  Ex.A-3  having  been  typewritten,

person  so  typed  it  could  have  endorsed  his

name  as  scribe.  Non  disclosure  of  name

beside non-examination of such scribe, leave

Ex.A-3  not  having  been  proved.  Mere

rectification  by  son  and  daughter  (settllees)

does not take case within ambit of Section 26

of Specific Relief Act. Father alone could have

sought  for  rectification  and  executed

registered  rectification  deed.  Dealing  with

Doctrine of ‘undue infuence’,  High Court in

the  light  of  Section  16 of  Contract  Act  and

parameters laid down by Apex Court, reached

correct conclusion – Appeals dismissed”.

ii) Another  classic  decision  covering  the  aspect  Under

Section 26 Specifc Relief Act is:

AIR 2008 SC 1906 = 2008 (1) SCC 382 (SC)

Puran Ram ---- Appellant

Vs

Bhaguram and another ---- Respondents

( Tarumn Chattarerjee and Harjit Singh Bedi, JJ )

In the said decision, the Honoumrable Sumpreme Coumrt is

Pleased to hold as follows:
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“After closely examining the provisions made

Under Section 26 of the Specific Relief Act,

1963,  we do not  find any dificulty  to  hold

that  in  a  suit  for  specific  performance  of

contract for sale, it is permissible to amend a

part  of  the description of  the suit  property

not  only  in  the  plaint  but  also  in  the

agreement.  Section  26  clearly  says  as  to

when a contract or other instrument can be

rectified  and  provides  that  when  through

fraud or mutual mistake of the parties,  the

agreement in writing does not express their

real  intention,  it  is  open  to  the  parties  to

apply  for  amendment  of  the  instrument.  It

provides  that  when such a  situation arises,

then-

(a) Either party or his representative in interest

may  institute  a  suit  to  have  the  instrument

rectified, or 

(b) The  plaintif may,  in  any  suit  in  which  any

right arising under the instrument is in issue,

claim in his pleading that the instrument be

rectified.  A  reading  of  these  two  conditions
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made Under Section 26 of the Act would amply

show that either party may  institute a suit to

have the instrument rectified or a party who

has  already  filed  a  suit  in  which  any  right

arising under the instrument is in issue may

claim in his pleading that the instrument be

rectified”.

8. Principle:

The actumal  expression of  a thoumght very often fails  to

express  the  whole   thoumght,  sometimes  more  may  be

expressed,  sometimes  less and sometimes totally diferent

may be expressed. When parties have come to contract, bumt

have failed to express themselves correctly, and the mistake

is real one and mumtumal and can be established by proof,  a

coumrt of equmity, will reform the written instrumment, so as to

make  it  comfortable  to  precise  intent  of  the  parties.

Sometimes, the real intention may have been misrepresented

in writing, either by mumtumal mistake or fraumd. Equmity afords

relief in either case, in faith and confdence in the formation

of contracts.

9. Burden of Proof:
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The bumrden of proving a case for verifcation, lies heavily

on the person seeking rectifcation. The proof of error mumst

be clear and conclumsive.

10. Specific  Performance  and  Rectification  -

Distinction:

The  former  is  based  umpon  inadequmacy  of  the  remedy

appointed in certain cases by the common lawd the later gives

relief from the infexibility of the common law and from the

natumre of the case involves a contravention of its rumles.

11. Conclusion:

In  order  to  establish  its  right  to  rectifcation  of  a

documment, it is essential to show that there has been either

fraumd or mumtumal mistake, and oral evidence is admissible, to

prove fraumd or mistake. It is open to the coumrt in its equmitable

jumrisdiction, Under Section 26 of Specifc Relief Act, to give

efect to the real intention of the parties or the arrangement

arrived at by agreement between them, before it is redumced

into writing. Under Section 26 of Specifc Relief Act, coumrts

do  not  rectify  a  contract,  bumt  they  rectify  the  instrumment

which fails to give efect to the real intention of the parties.



13

Cancellation of Instruments

1. Sections 31, 32 and 33 of the Specifc Relief Act, 1963,

deal  with  cancellations  of   instrumment  by  getting  it

declared that it is void. 

So, it is “Get rid of a contract.“

2. The provisions of  Section 31 make it  clear that  three

conditions  are  requmisite  for  the  exercise  of  the

jumrisdiction to cancel an instrumment:

i. the instrumment is voidable against the plaintifd

ii. plaintif may reasonably apprehend serioums injumry by the

instrumment being left oumtstanding, and d

iii. in the circummstances of the case the coumrt considers it

proper to grant this relief of preventive jumstice.

3. Section 31 specifc Relief Act, 1963, reads thums:

i) Any person against whom a written instrumment is void

or  voidable,  and  who  has  reasonable  apprehension

that sumch instrumment,  is  left  oumtstanding may caumse

him serioums injumry, may sume to have it adjumdged void

or voidabled and the coumrt may, in its discretion, so

adjumdge  it  and  order  it  to  be  delivered  ump  and

cancelled. 
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ii) If  the  instrumment  has  been  registered  umnder  the

Indian  Registration  Act,  1908,  the  coumrt  shall  also

send a copy of its decree to the oficer in whose ofice

the  instrumment  has  been  so  registeredd  and  sumch

oficer  shall  note  on  the  copy  of  the  instrumment

contained in his books the fact of its cancellation.

4. It is clear from a reading of section 31(1) of the Specifc

Relief Act, 1963, that a sumit for cancellation of a written

documment can lie only at the instance of a person against

whom the instrumment is void or voidable and secondly

who  has  a  reasonable  apprehension  that  sumch

instrumment,  if  left  oumtstanding,  will  caumse  him serioums

injumry. So, actumal  injumry or an attempt to injumre is not

necessary to maintain an action Under Section 31 of the

Specifc Relief Act. A reasonable apprehension of serioums

injumry is sumficient. The qumestion whether or not there is

a  reasonable  apprehension  of  serioums  injumry  mumst

depend umpon the facts of each case. Thoumgh word “void”

has  been  umsed  before  word  “voidable”,  there  is  no

sumbstantial diference between declaring an instrumment

as  void  or  cancelling   the  same,  since  by  virtume  of

section 31 not only cancellation of voidable documment is

permissible  bumt  cancellation  of  void  documment  is  also

permissible  and  hence  it  cannot  be  said  that  sumit  for
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cancellation of void documment is not maintainable before

Civil Coumrt as its cancellation is not necessary and mere

declaration which may be granted by Revenume Coumrt is

sumficient. 

5. Principle:

The relief as to cancellation of an instrumment is foumnded

umpon the administration of the protective jumstice for fear that

the  instrumment  may be  vexatioums  or  injumrioums  umsed  by  the

defendant against the plaintif when the evidence is impeach

it may be lost or that it may throw a cloumd or sumspicion over

his title or interest. This principle applies equmally to void and

voidable instrumments.

6. Cancellation and Rectification – Distinction:

Where the instrumment in which a contract is expressed

does not embody the intention of  the parties becaumse of  a

mistake made by one of them, the party who has  signed  the

documment  umnder  the  mistake  in  qumestion  is  on  general

principles  entitled  to  have  the  contract  cancelled,  on  the

groumnd that if the contract is satisfed that the trume intention

of one of the parties was to do one thing, and he by mistake

has signed an agreement to do another, the agreement will

not be enforced against him, bumt the parties will be restored
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to their original position and the agreement will be treated as

if it had never been entered into.

Where,  however,  both  parties  are  umnder  a  mistake

common to them both, the coumrt will rectify the instrumment as

to  make  it  express  the  real  contract  which  the  parties

intended to make. The principle umpon which the coumrt acts is

that  they  do  not  rectify  contracts,  bumt  they  do  rectify

instrumments pumrporting to have been made in pumrsumance of

the terms of contracts where instrumments do not express the

terms actumally agreed umpon by the parties. 

7. Object of suit:

The wording of the section indicates that sumits umnder it

have to be confned to the object mentioned, viz. to have the

instrumment adjumdged void or voidable and to have it delivered

ump and cancelled. The section has no application if the real

object of the sumit is to obtain a declaration umnder section 34

of Specifc Relief Act and not cancellation.

8. Sections  31(Cancellation)  and  34(Declaration)

Distinction:

A relief umnder section 31 may be distingumished from a

relief for declaration umnder section 34. The right to come to

coumrt  to have a documment cancelled is  indeed a right to a

consequmential relief sumficient to sumstain a declaratory decree.
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Bumt the relief given by the coumrt in pumrsumance of that right is

a sumbstantial relief independent of the declaration.

9. Discretion:

The  powers  of  the  coumrt  umnder  this  section  are

discretionary.  The  plaintiffs  condumct  or  even  delay  on  his

part may disentitle him to the discretionary relief umnder the

section.

10. Case law (section 31):

2015 (2) ALD 481

Kakunuti Venkata Subbamma and others

Vs

Oficial Receiver, District Court Buildings, Ongole and

another

(M.Satyanarayana Mumrthy, J)

His  Lordship  is  pleased  to  hold  that  “suit  under

section 31 of Specific Relief Act cannot be maintained

by a person other than the party to written instrument.

Thus, the remedy of person who is not party to such

instrument is to seek relief under section 34 to declare

that such instrument is void against him.” 
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His Lordship, in the said decision has placed reliance on

the rumlings of  Honoumrable  Apex Coumrt  in 2010 (5)  ALD 94

(SC) and a fumll bench decision of Honoumrable AP High Coumrt

in 2006(6) ALT 523 (FB). 

Amongst the said two decisions relied umpon by his Lordship in

2006 (6) ALT 523(FB), it was held in para 26 as follows:

“It is a misconception that in every situation,

a  person who sufers  injury  by  reason of  a

document can file a suit for cancellation of

such written statement. Two conditions must

exist  before  one  invokes  Section  31  of

Specific  Relief  Act.  These  are:  the  written

instrument is void or voidable against such

persone  and  such  person  must  have

reasonable  apprehension  that  such

instrument if left outstanding may cause him

serious injury.  Insofar  as  Section 34 of  the

Specific  Relief  Act  is  concerned,  it  is  no

doubt true that a person entitle to any right

as to any property can seek declaration that

he is so entitled to such right.  Here again,

the person who claims the right to property

can  institute a declaration  suit only   when

the   defendant denies   or  interested to deny
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the  title  of  the  plaintif.  The  diference

between the two situations is glaring. In one

case, cancellation of deed can be sought in a

Court  only  by  a  person  who  executed

document  and  who  perceives  that  such

document  is  void  or  voidable.  In  the  other

case,  even  if  a  person  is  not  party  to  the

document,  he  can  maintain  a  suit  for

declaration.”

11.  What  instruments  may  be  partially  cancelled

( Section 32):

Where an instrumment is evidence of diferent rights or

diferent obligations, the coumrt may in proper case, cancel it

in part and allow it to stand for the residume.

12. Power  to  require  benefit  to  be  restored  or

compensation  to  be  made  when  instrument  is

cancelled or is successfully resisted as being void

or voidable (Section 33):

(1) On adjumdging the cancellation  of   an instrumment,

the  coumrt  may  requmire  the  party  to  whom  sumch

relief is granted, to restore, so far as may be, any
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beneft which he may have received from the other

party and to make any compensation to him which

jumstice may requmire.

(2) Where a defendant sumccessfumlly resists any sumit on

the groumnd—

(a) that the instrumment soumght to be enforced against

him in the sumit  is  voidable,  the coumrt may,  if  the

defendant  has  received  any  beneft  umnder  the

instrumment  from  the  other  party,  requmire  him  to

restore so far as may be, sumch beneft to that party

or to make compensation for itd

(b) that the agreement soumght to be enforced against

him in the sumit is void by reason of his not having

been competent to contract umnder section 11 of the

Indian  Contract  Act,  1872,  the  coumrt  may,  if  the

defendant  has  received  any  beneft  umnder  the

agreement  from  the  other  party,  requmire  him  to

restore,  so  far  as  may  be,  sumch  beneft  to  that

party, to the extent to which he or his estate has

benefted thereby. 

13.  Case Law (Section 33 of Specific Relief Act):

AIR 1993 SC 1993

B.R.Mulani

Vs

Dr.A.B.Aswathanarayana and others

It was held as follows:
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“We, accordingly, direct that while the prayer

for specific performance is refused, there will

be  a  decree  for  payment  of  the  mortgage

money  which  really  was  intended  to  be  a

mode of application and appropriation of the

sale price and was, in that sense, a part of

the same transaction. It  is appropriate that

the  petitioner  should  not  be  driven  to  a

separate  suit  to  enforce  the  obligations

which  must,  in  the  circumstances  of  this

case,  be  held  to  be  a  part  of  the  same

transaction.  We,  accordingly,  direct  that

while there be a decree of  dismissal of  the

suit  for  specific  performance,  there should,

however,  be  a  decree  for  the  repayment  of

the  monies  paid  on  the  assignment  of  the

mortgage  together  with  accrued  interest

thereon.  In this case,  as the money so laid

out is on mortgage the relief must take the

form  of  preliminary  decree  for  sale  on

mortgage  with  two  years’  time  to  the

respondents to deposit in the trial Court the

mortgage  money  and  accrued  interest  till

date of  deposit.  If  the mortgage amount  is

not  deposited  within  two years  from today,
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the petitioner shall be entitled to seek a final

decree to be made in the same suit  in the

trail court, in furtherance of the preliminary

decree we have now directed to be drawn up

in the suit.”   

* * *



     Work shop-II.               
     S.Damodara Rao,
     To be held on 23-02-2019.

     Secretary,                    
     DLSA,Vskp.

MODES  OF  RECTIFICATION/  CANCELLATION  OF
INSTRUMENTS - WHEN AND HOW ?

Rectification of instruments:-  
      Sec.26 of the Specifc Relief Act,1963 provides remedy

for rectifcction of instruments. The term “instrument” hcs

been defned in  Section 2 clcuse 14 of the  Indicn Stcmp

Act.  Accordingly,   cn  “instrument” includes  every

document by which cny right or licbility is or purports to be

crected,  trcnsferred,  limited,  extended,  extinguished  or

recorded. A suit, therefore, lies for the rectifcction of c will,

c decree cnd clso for the rectifcction of cn cwcrd-decree

on the ground of  frcud.  The word “instrument”  however

does not include “Articles of Associction”.

The expression “instrument” mcy include lecses, wills,

gifts,  receipts,  ccknowledgment,  cwcrds,  compromise

decrees cnd decrees, but cn instrument is one which hcs

not clrecdy been cdjudged by cny formcl court or tribuncl.



:: 2 :: 

Essentials to be proved under Sec.26(1):-

1) Thct there wcs c mutucl mistcke or frcud cnd

2) Thct the contrcct or instrument on thct cccount did not

truly express the recl intention of the pcrties.

In c mctter of rectifcction, the true question is whct

wcs the intention of the pcrties ct the time of its execution,

cnd not whct the pcrties intentionclly omitted. The plcintif

must  estcblish  thct  the  clleged  intention  to  which  he

desired  the  document  to  be  mcde  is  confrmcble  cnd

continued concurrently in the minds of cll pcrties down to

the  time  of  its  execution.   For,  if  the  pcrties  cfter  cn

cgreement  chcnged  their  minds  cnd  it  is  their  chcnged

intention thct is embodied in the instrument, there is no

ground  for  rectifcction.  Whct  is  done  on  purpose  is

obviously not done by mistcke.

Sub section (1) cnd clcuse (c) of Sec.26 of The Specifc

Relief  Act,1963  corresponds  with  Sec.31  of  The  Specifc

Releif Act,1877.  
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Mistake:   The mistcke to form c ground for the relief of

rectifcction must be mutucl cnd not unilctercl. A mistcke

on one side mcy be c ground of defence or c ground for

rescinding c contrcct, but not for correcting or rectifying cn

instrument.  The mistcke mcy be either of  fcct  or  of  lcw

clthough the court of equity will not generclly grcnt relief

cgcinst c mistcke of lcw, except where the mistcke results

in cn inequitcble result.

Fraud: Frcud mecns cnd includes cny of the following ccts

committed by c pcrty to c contrcct or by his cgent.

(i) The suggestion cs to c fcct, of thct which is not true by

one who does not belive it to be true.

(ii)  The  cctive  conceclment  of  c  fcct  by  one  hcving

knowledge or belief of the fcct.

(iii) A promise mcde without cny intention of performing it.

(iv) Any other cct ftted to deceive.

(v) Any such cct or omission cs the lcw specifcclly declcres

to be frcudulent.
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Who can maintain an action for rectification? 

 Under  section  26  of  the   specifc  relief  cct,  cn

instrument or contrcct mcy be rectifed when through frcud

or  c  mutucl  mistcke  of  the  pcrties,  c  contrcct  or  other

instrument in writing does not express their recl intention.

     It ccn be rectifed ct the instcnce of (i) either pcrties to

c  contrcct  of  instrument  in  writing  (ii)  or  their  legcl

representctives-in-interest clone ccn mcintcin cn cction for

rectifcction cnd not c third person.

It is held by his Lordship L.Ncrcsimhc Reddy gcru in

Akkiraju  Saraswathi  and  others  v.  Mohd.  Jehangir

Pasha and others 2005 (1) An.W.R. 31 (A.P) thct the

relief  of  rectifcction  of  c  document  is  personcl  to  the

concerned pcrty. The legcl heir of c pcrty who is entitled to

clcim the relief of rectifcction under Sec.26 of the Act ccn

pursue the mctter if only the proceedings were inititcted by

such pcrty during his lifetime. It  is impermissible for the

legcl heirs to intitcte proceedings for rectifcction for the

frst time, cfter the decth of the pcrty to the instrument. 
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It  conforms to the logic cs well cs recson thct when the

pcrty  himself  wcs  not  of  the  view  thct  there  wcs  cny

mutucl mistcke or cny frcud, his legcl heirs ccnnot plecd

thct the pcrty wcs subjected to such frcud or mistcke. The

question of locus stcndi looms lcrge.

Cancellation of instruments:-

Sec.31  to  33  of  Specifc  Relief  Act,1963  decls  with  the

ccncellction of instruments. 

The conditions precedent to the cppliccbility of Section 31

cre:-

1) the instrument should be void or voidcble cgcinst the

plcintif

2) there is c recsoncble cpprehension of c serious injury by

the instrument being left outstcnding.

3)  thct  the  ccse  is  ft  for  the  exercise  of  the  court’s

discretion to grcnt the prcyer.

A trcnsfer by wcy of scle wcs mcde cbsolute by trcnsfer of

the property from the trcnsferor to purchcser.  The Court

scid thct such trcnsfer could not be cnnulled cs ccncelled
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unilcterclly  by  vendor  by  executing  c  ccncellction  deed.

Such  deed  could  not  be  cccepted  for  registrction.

Ccncellction of scle deed ccn be ordered only by the court

under Section 31 of the Specifc Relief  Act.  In  K.Raju v.

Bangalore Development Authority AIR 2011 NOC 341

(Kant), on execution cnd registrction of c scle deed, the

owner completely loses his right over the property cnd the

pruchcser  becomes  the  cbsolute  owner.  The  scle  deed

ccnnot be nullifed by executing c deed of ccncellction. It

ccnnot be cnnulled even by consent or cgreement between

the pcrties. The power to ccncel such deeds vests with the

court. It ccnnot be exercised by the trcnsferor of c property.

Illustrations:

1) A scle deed which wcs executed by prcctising c frcud on

the trcnsferor who wcs clso not of sound mind, wcs held

licble to be qucshed cnd not to be sepcifcclly enforced –

Chacko v. Mahadevan (2007) 7 SCC 363
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2)  A  scle  deed  wcs  executed  ct  the  time  when  it  wcs

proved by documentcry evidence thct the exectucnt wcs

clrecdy decd. It wcs held to be non est cnd therefore licble

to be ccncelled –  Mohanth Ramasis Das v. Noor Md.

Mian AIR 2012 Pat 67

3)  where the properties in question beelongs to the fcmily

of plcintif wife in respect of which suit under section 31 of

the  specifc  relief  cct  wcs  instituted  cnd  plcintif  hcd

cdopted  second  plcintif cs  her  son  cfter   decth  of  her

husbcnd cfter executing registered cdoption deed, cdopted

son would hcve the  locus-stcndi to continue the litigction

cfter  decth  of  his  cdopitve  mother.  Held  in  Tekulapalli

Veera Reddy  Vs T.Narayana Reddy AIR 2008 AP 60 =

2008(3)ALD326 = 2008 (4) ALT 530.

Onus of proof:- There is c presumption thct c document

hcs been vclidly executed. It is therefore c primc fccie vclid

document in lcw. When c document is vclid, no question

crises of its ccncellction. The onus of proof would be on the

person who lecds evidence to rebut the presumption. 
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In Sunderlal Bhandari Bhagat v. State of Gujarat AIR

2012  Guj  71,  it  is  held  thct  c  person  who  mcde

misrepresentction to induce c person to purchcse his lcnd

wcs not cllowed to seek setting cside beccuse of his own

misconduct. He could not be cllowed to tcke cdvcntcge of

his own misdeed. When the pcrties cre in pcri delicto cnd

frcud is clleged cs the ground for ccncellction, the court

mcy refuse the relief  to the plcinitf,  cs he is  equclly  to

blcme cs is defendcnt. 

Limitation:-  Article 59 of the Indicn Limitction Act,1963

prescribes c period of 3 yecrs for c suit for ccncellction of

cn  instrument  computcble  from the  dcte  when  the  fcct

entitling the plcintif to hcve the instrument ccncelled frst

becomes  known  to  him.  The  provisions  hcve  been

frequently used by the courts in rescuing minors from the

burden  of  contrccts  mcde  by  them  (Mohori  Bibee  v.

Dhurmodcs Ghose ILR (1903) 30 Ccl 539 (PC).

                                          *     *     *     *     *



MODE OF RECTIFICATION/CANCELLATION OF INSTRUMENTS – 
WHEN AND HOW?

Presented 

      by  

                    Paresh Kumar,
        Judicial  Magistrate  of  First  Class,

Araku. 

The Specifc Relief  Act,  1963 which came into force on Ist   March,

1964. Chapter III  of  the Specifc Relief  Act,  1963  deals  with  rectifcation of

instruments. Chapter V of the Specifc Relief Act, 1963 deals with cancellation

of instruments. 

“Rectifcation” is a term which may be understood as the correction

of an error in an instrument with a view to give efect to the real intention of the

parties. 

“Cancellation” is a term often used interchangeably with Rescission,

but whereas only a document can be canceled, any agreement—whether oral or

written—can be rescinded. Cancellation is distinguishable from reformation, which

is an action by a court to enforce a document after its terms have been reframed

in accordance with the intent of the parties, in that cancellation abrogates the

duties of the parties under the instrument.

RECTIFICATION OF INSTRUMENTS:-

 Sec.26 of the present Act corresponds to Sec.31 of the old Act. Sec. 26 of

Specifc Relief Act, 1963 provides as to when an instrument may be rectifee

and reads as under: -

Sec.26. When instrument may be rectifee:-

(1) When, through fraud or a mutual mistake of the parties a contract or other

instrument in writing (not being the articles of association of a company to which

the  Companies  Act,  1956  (1  of  1956),  applies)  does  not  express  their  real

intention, when –

(a) either party or his representative in interest may institute a suit to

have the instrument rectifed ; or

(b) the plaintif may,  in  any suit  in  which any right  arising under  the

instrument is in issue, claim in his pleading that the instrument be

rectifed ; or

(c) a defendant in any such suit as is referred to in clause (b), may, in

addition to any other defence open to him, ask for rectifcation of the

instrument.

(2) If,  in  any  suit  in  which  a  contract  or  other  instrument  is  sought  to  be

rectifed under sub-section (1), the Court fnds that the instrument, through fraud

or mistake, does not express the real intention of the parties, the Court may, in its

discretion, direct rectifcation of the instrument so as to express that intention, so

far as this can be done without prejudice to rights acquired by third persons in

good faith and for value 



                          



3

(3) A contract in writing may frst be rectifed, and then if the party claiming

rectifcation has so prayed in his pleading and the Court thinks ft,  may be

specifcally enforced.

(4) No relief for the rectifcation of an instrument shall be granted to any

party under this section unless it has been specifcally claimed:

Provided  that  where  a  party  has  not  claimed  any  such  relief  in  his

pleading, the Court shall, at any stage of the proceeding, allow him to amend

the pleading on such terms as may be just for including such claim. 

Section 26 is only an enabling provision  :  

Though  Section  26  entitles  a  party  to  seek  the  relief  of  rectifcation,

rectifcation is not the only remedy whether a purchaser rectifes a clerical error

in a sale deed or not, it is immaterial since the rights conveyed to him under

the sale deed will not be afected in any way since Section 26 (Section 31 of

the old  Act)  is  only  an enabling provision.   A party can institute  a suit  for

declaration without seeking rectifcation and in such a case he can avail the

provisions of sections 95 to 97 of the Evidence Act. 

Section 26 of the Specifc Relief Act, 1963 ane Section 92 of the Ineian
Evieence Act, 1872:

Any party to a contract can prove fraud or mutual mistake in a written

contract, and Section 92 of the Evidence Act does not exclude it.  

The combined efect of proviso (1) of Section 92 of the Evidence Act and

Section 31 of the Specifc Relief Act (Old) is that a defendant can prove any

mistake in the expression of a contract notwithstanding that he had not fled a

suit for rectifcation.  The defendant can establish by an evidence that though a

document was executed in the form of an agreement of sale, in fact it was a

security regarding the loan transaction.

When, through fraue or a mutual mistake of the parties:

A contract  or  other  instrument  can be  rectifed  when (1)  it  does  not

express the real intention of the parties (2) through fraud or a mutual mistake

of the parties and it can be rectifed at the instance of (1) either party to the

contract or instrument in writing (2) or his representative – in – interest.  A

party can obtain rectifcation of a contract or other instrument when he is able

to  show  that  there  has  been  fraud  or  mutual  mistake.   Where  certain

alterations in the area of land were made with the consent of the parties, a suit

for rectifcation is not maintainable.  When through fraud or mutual mistake of

the parties a contract or other instrument in writing does not truly express the

real intention of either party, such parties or their representatives in interest

can institute a suit to have the instrument rectifed and if the Court feels that

there has been fraud or mistake in framing the instrument, the Court may in its
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discretion,  rectify  the instrument  so as to express  the real  intention of  the

parties but with out causing prejudice to the rights acquired by third persons in

good faith and for value.  

Remeey uneer Section 26, para. (1):

As plaintif a person entitled to relief under Section 31 can sue to recover

the right property.  He can bring a suit for a declaration that he is in possession

of the suit property bearing a certain survey number though in his document of

title it is described by a diferent survey number.  As defendant he can protect

himself against dispossession. 

Absence of prayer for rectifcation:

When the mistake is alleged by way of a defence, evidence can be given

to prove mistake although no rectifcation is sought.  (Rangaswamy v. Souri,

AIR  1916 Mae 519). Under  the  provisions  of  Sections  95  and  97  of  the

Evidence Act  oral  evidence may be let  in  to prove a mistake even without

claiming rectifcation. (Karuppa Gounean v. Perlatambi, ILR 30 Mae 397).

Under the frst proviso to Section 92 oral evidence may be let in to prove a

mistake when the mistake is such that relief can be claimed under Sec.26 of

Specifc Relief  Act.   Even if  the  relief  of  rectifcation is  not  claimed by the

plaintif, if what is claimed is something more than what the unreformed deed

gives him, then the claim should be scrutinized on the footing that the relief of

rectifcation is also sought.  Section 26 is an enabling Section and so the fact

that  plaintif did not choose to avail  himself  of  that Section in time cannot

deprive  him  the  rights  obtained  under  the  document.   Thus  in  a  suit  for

possession he can show that the property was referred to in this sale deed by a

wrong survey  number.   In  a  suit  for  redemption  he  can  show that  certain

clauses of the document are not binding upon him though the document was

not rectifed by the suit previously.  Where a plaint alleges a mutual mistake of

fact extrinsic evidence of such mistake is admissible although no rectifcation

thereof is prayed for.  In a suit for specifc performance it can be proved that

owing  to  a  mutual  mistake  an  item  was  omitted  but  was  intended  to  be

included in the agreement of sale.

When a property is wrongly described in the sale deed on account of

defendants  fraud,  the  plaintif can  sue  for  a  declaration  of  his  title  to  the

property and for possession and such relief may be granted to him without

putting him to the necessity of fling a separate suit for rectifcation.  The co-
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parceners in a joint family may sue for possession ignoring an invalid gift made

by the Kartha.  

Section 26, para (1) as a eefence:  -  

When a suit is brought for breach of a contract or for other relief on the

basis  of  such  breach,  can  the  defendant  plead  that  the  contract  does  not

correctly  expressed  the  bargain  between  the  parties  ?  In  Anarullah  v.

Koylash Chuneer (ILR 8 Cal.118), the defendant in a suit for rent sought to

set up a defence that the lease was fraudulently drawn up and did not correctly

express the agreement between the parties.  He claimed that it was valid as to

a part and invalid as to the rest.  It was held that his remedy was to fle a suit

for rectifcation.  This decision was not followed by the Calcutta High Court in a

later case. (W.C.Binns v. W.T.Avery Lte., AR 1934 Cal.778).  The better

view is that the Court can give efect to an equitable defence which in a suit

brought  for  the  purpose  would  entile  the  defendant  to  rectifcation  of  the

document although no suit for such rectifcation had been fled.  This is now

clear from Section 26, para (1), clause (c).  In  Shieappa v. Ruerappa, AIR

1954 Bom 463, the defendant pleaded in a suit for possession that the suit

land had been purchased by him under  an earlier  sale  deed wherein  by a

mutual mistake it was not included in the schedule to that sale deed.  At the

time when this defence was raise a suit for rectifcation of sale deed was in

time and so defendant was allowed to raise that defence.  

Who can maintain an action for rectifcation?:-

Either  parties  to  a  contract  or  their  legal  representatives  alone  can

maintain an action for rectifcation under this Section and not a third person.  A

stranger  to  the  instrument  has  no  locus  standi  to  maintain  a  suit  for  its

rectifcation. 

Proper parties:-

When a suit is brought for rectifcation of a sale deed other parties who

would be afected by such rectifcation are proper parties. They can apply to be

impleaded as defendants. (Ram Suchit v. Ist Aeeitional Juege, Gorakhpur,

AIR 1986 All.149)

Effect of rectifcation:  -  

A deed rectifed by the Court so as to conform to the true intention of the

executing party at the moment of execution must be taken to be his deed and

to have been his deed in the rectifed form as from the date of execution.  After

the rectifcation the written agreement does not continue to exist with a parol

variation; it is to be read as if it had been originally drawn in its rectifed form.
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When the Court rectifes a deed of transfer it becomes a conveyance and so no

further  conveyance  is  required.  The  decree  should  declared  that  the  deed

ought to be rectifed, point out the way in which it should be rectifed and direct

and endorsement of the decree on the conveyance.  

Time for rectifcation:  -  

 Section 26 does not fx any time limit for the discovery of mistake or

fraud.  It is the discovery of the mistake or fraud that furnishes the starting

point of limitation.

Compromise Decrees:-

The  principle  laid  down  in  this  Section,  for  rectifcation  applies  to

compromise  decrees  also.   A  compromise  decree  is  not  the  result  of  the

adjudication between the parties and it is an instrument of contract made by

the hand of the Court put by the will of the parties and a decree in which a

mistake has crept on account of mutual mistake of the parties in an earlier

transaction which extends into judicial  proceedings automatically as it  were

without  mistaken  the  part  of  the  Judge  is  on  a  similar  footing  with  a

compromise decree in which there is a mistake due to mutual mistake of the

parties.  A compromise decree stands on no higher footing than rectifed if

owing to fraud and mistake it does not represent the real contract between the

parties.  

Not  being  the  articles  of  association  of  a  company  to  which  the
Companies Act, 1956 applies:-

This Section cannot be made applicable to articles of  association of a

company as they can be altered by the company by special resolution and the

words  “not  being  the  articles  of  association  of  a  company  to  which  the

Companies Act, 1956 applies”, clearly go to show the exclusion of articles of

association of a company from the purview of this Section.   

Requirements of Section 26, para (2):-

Existence of fraue or mutual mistake :-   The essential  condition to be

satisfed before an instrument can be rectifed is that there should be proof that

the true intention of  the parties  has not  been expressed in  the instrument

owing to fraud or common mistake. 

Fraue:-

“Fraud” means and includes any of the following acts committed by a

party  to  a  contract  or  with  his  connivance  or  by  his  agent,  with  intent  to

deceive another party thereto or his agent or to induce him to enter into the

contract. 

1. The suggestion as to a fact, of that which is not true by one who does not
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believe it to be true.

2. The active concealment of a fact by one having knowledge or belief of the

fact.

3.  A promise made without any intention of performing it.

4. Any other act ftted to deceive.

5. Any such act or omission as the law specifcally declares to be fraudulent.

Explanation:- Mere silence as to facts likely to afect the willingness of a

person to enter into a contract is not fraud unless, the circumstances of the

case are such that,  regard being had to  them it  is  the duty of  the person

keeping silence to speak or unless his silence is in itself, equivalent to speech.

The term “Fraud” is not defned under this Act and by virtue of Sec.2(e) of this

Act, the same meaning as may be assigned to such a term under the Indian

Contract Act, has to be taken as the meaning of such a term under this Act too.

Mutual mistake:-

The term “mutual mistake” means common mistake on the part of

both parties to contract. A party seeking rectifcation has to establish that there

was a prior complete agreement which was reduced to writing in accordance

with  the  common intention  of  the  parties  and  by  reason  of  a  mistake  the

writing  did  not  express  the  real  intention  of  the  parties.  There  cannot  be

rectifcation where the mistake was not a mutual mistake but only a mistake

committed  by  the  Scribe.  There  cannot  be  rectifcation  on  the  basis  of

unilateral mistake not amounting to fraud. A mutual mistake can be established

by any one of the parties to a contract. 

Real intention of the parties:-

In  a  suit  for  rectifcation  of  deed,  it  is  not  necessary  to  have

evidence of a binding contract antecedent to the instrument which is sought to

be rectifed and it is enough if the plaintif proves ;beyond reasonable doubt

the  concurrent  intention  of  the  parties  at  the  moment  of  executing  the

instrument and the instrument fails to give efect to that concurrent intention.

The  rectifcation  of  instrument  always  involves  the  real  prior  agreement

between the parties and the absence of such real agreement in fact in the

document as a result of fraud or mutual mistake and hence the Court has to

fnd out whether there has been fraud or mistake in framing the instrument and

further the Court has to also ascertain the real intention of the parties. 

So  far  as  rectifcation  can  be  eone  without  prejueice  to  rights
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acquiree by thire persons in gooe faith ane for value:-
The courts will  not be inclined to rectify instruments where such

rectifcation may cause prejudice to the rights  acquired by third persons in

good faith and for value. A purchaser who does not make enquiries as to the

title of the vendor and intends to take advantages of the mistake cannot be

termed as a bona fde purchaser without notice. 

Bureen of proof:-

The burden of proof lies heavily on the person seeking rectifcation. 

Laches: -

Mere  laches  may not  be  a  sufcient  ground for  refusing  the  relief  of

rectifcation but unreasonable delay can be considered to refuse such a relief. 

Failure to rectify the eeee eoes not extinguishable title:-

The mere failure to rectify the deed will not extinguish the title to the

property which was in fact sold but not properly described by mistake. 

Limitation:-

There  is  no  specifc  Article  relating  to  rectifcation  under  the  present

Limitation Act and hence such suits  are governed by Article 113 but  under

1908 Act Articles 95 and 96 were provided for suits for rectifcation.

CANCELLATION OF INSTRUMENTS:-

Sec.31 of  the present Act  corresponds to Sec.39 of  the old Act.

Sec.31 of Specifc Relief Act, 1963 provides as to when cancellation may be

oreeree and reads as under: -

Sec.31.When cancellation may be oreeree:-  (1) Any person against whom

a written instrument if void or voidable and who has reasonable apprehension

that such instrument, if left outstanding may cause him serious injury, may sue

to have it adjudged void or voidable and the Court may, in its discretion, so

adjudge it and order it to be delivered up and cancelled. 

(2) If the instrument has been registered under the Indian Registration

Act, 1908 (16 of 1908), the Court shall also send a copy of its decree to the

ofcer in whose ofce the instrument has been so registered and such ofcer

shall note on the copy of the instrument contained in his books the fact of its

cancellation. 

Requirements  of  the  section:- For  section  31  to  apply  the  following

conditions should be fulflled:-

(i) the written instrument in question must be either void or voidable

as against the plaintif; 

(ii) the plaintif must have reasonable apprehension of serious injury
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from the instrument being left outstanding; and 

(iii) in view of the circumstances of the case, the Court should consider

if  reasonable  and  proper  to  administer  the  protective  and

preventive justice asker for.

If  these  conditions  are  satisfed,  the  reliefs  that  can  be  given  are  (i)

adjudging the instrument to be void or voidable, (ii) ordering it to be delivered

up and cancelled. 

Exercise of juriseiction is eiscretionary:-  The exercise of jurisdiction under

this  section is  discretionary.  A suit  for  cancellation of  sale  deeds and other

ancillary reliefs of restoration of possession and permanent injunction is triable

by Civil Court and not revenue courts. 

Any person:-   Any  person  against  whom a  written  instrument  is  void  or

voidable and who has reasonable apprehension that such instrument of if left

outstanding may cause him serious injury, may sue to have it adjudged void or

voidable Under this section not only parties to the instrument but also persons

afected by such instrument can maintain an action. A person against whom

the instrument is void or voidable or where it may cause injury such a person,

alone  can  maintain  an  action  under  this  section.  A  plaintif having  some

interest in land afected by a document which he contends to be a forged one,

can  institute  a  suit  under  this  section.  Where  a  member  of  a  joint  family

executes  a  sale  deed  the  other  members  though  not  parties  to  such  an

instrument  can  bring  a  suit  for  cancellation  of  the  sale  deed.  This  section

applied to instruments executed by plaintif as well  as to other instruments

which he seeks to have adjudged void or voidable. The relief of cancellation of

sale deed cannot be sought for on the basis of possessory title. A creditor even

without obtaining a decree can sue to set aside a deed executed by his debtor

with a view to defraud, defeat or delay the recovery of his debt. A creditor

cannot sue for cancellation of a document transferring movable property by the

debtor since such person will not come within the purview of this section. 

Written instrument:-   The expression instrument my include leases,  wills,

gifts, receipts, acknowledgment, awards, compromise decrees and decrees. 

Voie or voieable:-  An agreement not enforceable by law is said to be void.

An agreement which is enforceable by law at the option of one or more of the

parties thereto but at the option of the other or others is a voidable contract.

Reasonable apprehension that such instrument:-  May cause him serious

injury. Whether in a particular case “reasonable apprehension of serious injury”

exists or not depends upon the facts and circumstances of each case. Mere

speculation or  vague complication cannot  be  ground to  maintain  an action

under  this  section  and even in  the  absence of  reasonable  apprehension of
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serious  injury  a  suit  under  this  section  is  not  maintainable.  Reasonable

apprehension  exists  in  a  case  where  a  document  is  registered  though  the

execution is denied or where a person in possession of the property fnds, that

a document is registered with a view to afect his title.

Cancellation  ane  eeclaration:-   In  Vellayya  Konar  ane  another  vs.

Ramaswami Konar ane another reportee in AIR 1939 Maeras 894, his

lordship Wordsworth.J. explained the diference between a cancellation of an

instrument and a declaration that the instrument is not bending on the plaintif.

Void document does not confer any right on any body and such document need

not be cancelled. 

May sue:- The words “May sue” in sec.31 of the present Act clearly show that

it  is  not  obligatory  on the  part  of  a  person to  sue for  cancellation.  A  void

document need not be set aside or cancelled since such document can be

ignored.  If  a  person  is  induced  to  execute  a  document  which  he  never

undertook to execute such a document is void and need not be cancelled. 

Nature of  the relief:- Plaintif can claim the relief  to  have the document

adjudged void or voidable and to get the document delivered up and cancelled.

The relief must be based on solid grounds and not on speculations. 

Sec.32 of the present Act corresponds to Sec.40 of the old Act. Sec.32 of

Specifc Relief Act, 1963 provides as to what instruments may be partially

cancellee and reads as under: -

Sec.32. What instruments may be partially cancellee: -

Where  an  instrument  is  evidence  of  diferent  rights  of  diferent

obligations the Court may, in a proper case, cancel it in part and allow it stand

for the residue. 

Secs.31 and 32 of the present Act are based on the principle of protective

and  preventive  justice.  Sec.31  deals  with  the  cancellation  of  a  document

whereas Sec.32 deals with the cancellation of a document in part leaving the

residue to stand.  An instrument can be cancelled in part under this section

only in a case where that part sought to can be cancelled is separable and

distinct from other parts of the instrument. 

Where  an  instrument  is  evieence  of  eifferent  rights  or  eifferent
obligations:-

The plaintif has a right to get the specifc portion of a contract cancelled

only where the deed is evidenced by diferent obligations and such rights or

obligations are separable from one another. 

The Court may in a proper case:- The words “the Court may, in a proper
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case” in Sec.32 clearly indicate that the existence of the power of cancellation

is discretionary and if the Court is satisfed that in the circumstances of a given

case an instrument can be cancelled in part, than the court may do so under

this section leaving the residue to stand as it is in the instrument. 

&&&&&

Case Law – Rectifcation of Instruments:-

1. Whether  rectifcation  of  an  instrument  can  be  asked  by  stranger  to
instrument ? 

In Joseph John Peter Saney Versus. Veronica Thomas Rajkumar &

Anr., reportee in AIR 2013 SC2028, wherein Hon’ble Apex Court held as

follows:-

Specifc Relief Act, 1963, S. 26 - Provision under, as to rectifcation of an

instrument - Applicability of - Person who can seek rectifcation – Held, S. 26 is

attracted in limited cases - It is applicable only where it is pleaded and proved

that through fraud or mutual mistake of the parties, the real intention of the

parties is not expressed in instrument - Such rectifcation is permission only by

parties to instrument and none else. 

2. In  MARAPPUREDDIGARI SAYAMMA AND ANOTHER Vs. R.VENKATA

REDDI AND OTHERS (LXI MLJ 437), it was held that "one test which equity

applies in a suit for rectifcation is "Is the proof of error clear and conclusive?"

One defence equity allows is laches. Equity will not relieve him who tarries on

the way. One bias equity always shows in such matters, viz., a bias in favour of

the evidence given by the other party to the instrument; that is to say, the

burden of proof lies heavily on the person seeking rectifcation."

3. In  SIDDIQUE & CO. Vs. UTOOMAL & ASSUDAMAL CO (A.I.R.(33)

1946 PRIVY COUNCIL 42), it was held that in order to obtain rectifcation of

an instrument under Section 31 it must be proved that it was through a mutual

mistake of the parties that the instrument in question did not truly express the

intention of the parties; and the duty of the Court, before it can rectify, is to

fnd it clearly proved that there has been mistake in framing the instrument,

and  it  must  ascertain  the  real  intention  of  the  parties  in  executing  the

instrument. On being satisfed of those two elements, it is in the discretion of

the Court to grant rectifcation.

4.  In  RAJARAM Vs. MANIK (A.I.R.(39) 1952 NAGPUR 90), it was held

that  the power which the Court  possesses of  reforming written agreements

where there has been an omission or insertion of stipulations contrary to the
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intention  of  the  parties  and  under  a  mutual  mistake,  should  be  used  with

extreme care and caution. To substitute a new agreement for one which the

parties have deliberately subscribed ought only to be permitted upon evidence

of  a  diferent  intention  of  the  clearest  and most  satisfactory  description.  A

person  who  seeks  to  rectify  a  deed  upon  the  ground  of  mistake  must  be

required to establish, in the clearest and most satisfactory manner, that the

alleged intention to which he desires it  to be made conformable continued

concurrently in the minds of all parties down to the time of its execution, and

also must be able to show exactly and precisely the form to which the deed

ought to be brought. For there is a material diference between setting aside an

instrument and rectifying it on the ground of mistake. In the latter case you can

only act upon the mutual and concurrent intention of all parties for whom the

Court is virtually making a new written agreement.

5. In  CHENCHULAKSHMI Vs. JANARDAN SINGH (2000 (I) MLJ.349), it

was held that it is simply not enough to employ the general expression 'fraud

and collusion', for, they are insufcient even to amount to an averment of fraud

of  which the  court  can take notice  of.  When a  plaintif seeks  relief  on  the

ground of fraud without giving particulars of fraud, he cannot hope to succeed

in the case.

6. In VERONICA THOMAS RAJKUMAR Vs. JOSEPH JOHN PETER SANDY

((2004)  1  M.L.J.301),  it  was  held  that  the  principles  underlying  the

rectifcation of instruments are governed by Section 26 of the Specifc Relief

Act. Generally a party to a written instrument is not allowed to contradict the

instrument, but where it is contended that the instrument does not refect the

real  intention  because  of  fraud  or  mutual  mistake,  party  may  get  the

instrument rectifed under Section of the Specifc Relief Act. This is the relief in

equity.

7. In  PARIKH  ATMARAM  Vs.  BAI  HIRA  (A.I.R.  (35)  1948  PRIVY

COUNCIL  111), it  was  held  that  when  the  ground  for  setting  aside  the

instrument  is  that  the  plaintif did  not  appreciate  its  true  nature  and  legal

consequences, the limitation begins to run from the date when the plaintif

became aware of the true nature and legal consequences of the instrument.

8. In  NOORUDIN Vs. MAHOMED UMAR (A.I.R.1940 BOMBAY 321), it

was held that mere laches is not a bar to a suit for rectifcation of deed on

ground of mutual mistake if the rights of third parties have not intervened. The

date of the notice of the mistake is the date from which time runs.

Case Law – Cancellation of Instruments:-
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1. In Vellayya Konar ane another vs. Ramaswami Konar ane another

reportee in AIR 1939 Maeras 894, his lordship Wordsworth.J. Explained the

diference between a cancellation of an instrument and a declaration that the

instrument is not bending on the plaintif as follows:- 

“When  the  plaintif seeks  to  establish  a  title  in  himself  and  cannot

establish  that  title  without  removing  an  insuperable  obstruction  such  as  a

decree to which he has, been a party or a deed to which he has been a party,

then quite clearly he must get that decree or deed cancelled or declared void

in toto and his suit is in substance a suit for the cancellation of the decree or

deed even though it  be framed as a suit  for a declaration.  But when he is

seeking  to  establish  a  title  and  fnds  himself  threatened by  a  decree  or  a

transaction between third parties, he is not in a position to get that decree or

that deed cancelled in toto. That is a thing which can only be done by parties to

the decree or deed or their representatives. His proper remedy therefore, in

order to clear the way with a view to establish his title is to get a declaration

that the decree or deed is invalid so far as he himself is concerned and he must

therefore sue for such a declaration and not for the cancellation of the decree

or deed. This distinction was made clear in  Unni v. Kunchi Amma (1890)

I.L.R. 14 Mae. 26, which is followed in Chathu Kutty Nair v. Chathu Kutty

Nair (1923) 19 L.W. 249, and the distinction is clearly observed in the cases

quoted by the Court below, except that there is some obscurity arising from a

decision of Ramesam, J., in  Balakrishna Nair v. Vishnu Nambueiri (1930)

M.W.N. 509, where though the learned Judge quite clearly has this distinction

in mind, he frames his formula in rather more general terms than were perhaps

desirable and on those grounds has been criticised by the Bench which decided

the case of  Venkatasiva Rao v. Satyanarayanamurthi (1932) 62 M.L.J.

764 : I.L.R. 56 Mae. 212.”

2. In Jeka Dula v. Bai Jivi AIR 1938 Bom. 37, it was held that the relief as

to  cancellation  of  an instrument  is  founded upon the  administration  of  the

protective justice for fear that the instrument may be vexatiously or injuriously

used by the defendant against the plaintif when the evidence to impeach it

may be lost or that it may throw a cloud or suspicion over his title or interest.

Section 39 is based upon the same principle. Mere speculation as to unknown

and vague complication arising in future is  no ground to take action under

Section 39 of the Specifc Relief Act, 1877.

3. While explaining requisite conditions be satisfed for cancellation of an

instrument under Section 31 of the Act, in Debi Prasae v. Maika reportee in
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AIR 1972 All 376, it was held as under:

Section 31(1) of the Specifc Relief Act is in these terms:

31(1) Any person against whom a written instrument is void or voidable,

and who has reasonable apprehension that such instrument, if left outstanding,

may cause him serious injury, may sue to have it adjudged void or voidable;

and the Court may, in its discretion, so adjudge it and order it to be delivered

up and cancelled. It  is  clear from a reading of Section 31(1) that a suit for

cancellation of a written document can lie only at the instance of a person

against  whom the  instrument  is  void  or  voidable  and  secondly  who  has  a

reasonable apprehension that such instrument, if left outstanding, will cause

him serious injury. I am of opinion that this is not a case in which it can be said

that the sale deed impugned by the respondents was void or voidable against

them. The question whether an instrument can be said to be void or voidable

against  a  person  claiming  relief  under  the  aforesaid  provision  came  to  be

considered  by  a  Full  Bench  of  the  Madras  High  Court  in  the  case  of  the

Muppueathi Pillai v. Krishnaswami Pillai AIR 1960 Mae 1 (FB). At P. 4 it

was observed:

...It stands to reason that the executant of the document should be either

the plaintif or a person who can in certain circumstances bind him. It is only

then it could be said that the instrument is voidable by or void against him. The

second aspect of the matter emphasizes that principle. For there can be no

apprehension if a mere third party, asserting a hostile title creates a document.

Thus relief under Section 39 would be granted only in respect of an instrument

likely to afect the title of the plaintif and not of an instrument executed by a

stranger to that title.

4. Cancellation of gift deed – Donor is only entitled to cancel a registered

gift deed by executing another registered document and it is for him to fle a

suit for cancellation of gift deed as provided under Sec.31 of Specifc Relief Act.

( Suehakar Reeey v. Lakshmamma reportee in 2014 (4) ALT 404 (D.B)

= 2011 (4) ALD 325 (D.B).

5. Cancellation  of  registered  document  –  A  registered  document  can  be

invalidated only by a competent Court of law under Sec.31 of Specifc Relief

Act,  1963 and can be cancelled only by following the procedure prescribed

under Rule 26(k) (I) of Rules framed by State of A.P., under Registration Act,

1908 –  No person or  authority  has  a  right  to  unilaterally  invalidate  such a

document on any ground. (Hayagreeva Farms and Developers, Visakhapatnam,

rep.by  its  Managing  Partner,  Ch.Jagaeeeshwarueu  v.  Govt.  of  A.P.,

Revenue  (Assignment-I)  Dept.,  rep.by  its  Principal  Secretary  ane

others reportee in 2014 (3) ALT 3 = 2014 (2) ALD 250)
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6. Cancellation of sale deed – Cancellation of deed can be sought in a court,

only  by  a  person  who  executed  the  document.  (Yanala  Malleswari  ane

others v. Ananthula Sayamma ane others reportee in 2006 (6) ALT 523

(F.B).

&*&*&*&*&*&*&

1. Rectifcation deed is very important in cases where the act does not bind

the principal on whose behalf the act was made. In Sri Hanumanarasaiah vs

Muniswamaiah  on  (27  August,  2014) court  granted  a  decree  for

rectifcation of sub-survey number in the sale deed and directed the defendant

to execute the rectifcation deed in favour of plaintif.

2. In  MARAPPUREDDIGARI SAYAMMA AND ANOTHER Vs. R.VENKATA

REDDI AND OTHERS (LXI MLJ 437), it was held that "one test which equity

applies in a suit for rectifcation is "Is the proof of error clear and conclusive?"

One defence equity allows is laches. Equity will not relieve him who tarries on

the way. One bias equity always shows in such matters, viz., a bias in favour of

the evidence given by the other party to the instrument; that is to say, the

burden of proof lies heavily on the person seeking rectifcation."

3. In SIDDIQUE & CO. Vs. UTOOMAL & ASSUDAMAL CO (A.I.R.(33) 1946

PRIVY COUNCIL 42), it  was held that in order to obtain rectifcation of an

instrument under Section 31 it must be proved that it was through a mutual

mistake of the parties that the instrument in question did not truly express the

intention of the parties; and the duty of the Court, before it can rectify, is to

fnd it clearly proved that there has been mistake in framing the instrument,

and  it  must  ascertain  the  real  intention  of  the  parties  in  executing  the

instrument. On being satisfed of those two elements, it is in the discretion of

the Court to grant rectifcation.

4.  In  RAJARAM Vs. MANIK (A.I.R.(39) 1952 NAGPUR 90), it was held

that  the power which the Court  possesses of  reforming written agreements

where there has been an omission or insertion of stipulations contrary to the

intention  of  the  parties  and  under  a  mutual  mistake,  should  be  used  with

extreme care and caution. To substitute a new agreement for one which the

parties have deliberately subscribed ought only to be permitted upon evidence

of  a  diferent  intention  of  the  clearest  and most  satisfactory  description.  A

person  who  seeks  to  rectify  a  deed  upon  the  ground  of  mistake  must  be

required to establish, in the clearest and most satisfactory manner, that the

alleged intention to which he desires it  to be made conformable continued
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concurrently in the minds of all parties down to the time of its execution, and

also must be able to show exactly and precisely the form to which the deed

ought to be brought. For there is a material diference between setting aside an

instrument and rectifying it on the ground of mistake. In the latter case you can

only act upon the mutual and concurrent intention of all parties for whom the

Court is virtually making a new written agreement.

5. In  CHENCHULAKSHMI Vs. JANARDAN SINGH (2000 (I) MLJ.349), it

was held that it is simply not enough to employ the general expression 'fraud

and collusion', for, they are insufcient even to amount to an averment of fraud

of  which the  court  can take notice  of.  When a  plaintif seeks  relief  on  the

ground of fraud without giving particulars of fraud, he cannot hope to succeed

in the case.

6. In VERONICA THOMAS RAJKUMAR Vs. JOSEPH JOHN PETER SANDY

((2004)  1  M.L.J.301), it  was  held  that  the  principles  underlying  the

rectifcation of instruments are governed by Section 26 of the Specifc Relief

Act. Generally a party to a written instrument is not allowed to contradict the

instrument, but where it is contended that the instrument does not refect the

real  intention  because  of  fraud  or  mutual  mistake,  party  may  get  the

instrument rectifed under Section 26 of the Specifc Relief Act. This is the relief

in equity.

7. In  PARIKH  ATMARAM  Vs.  BAI  HIRA  (A.I.R.  (35)  1948  PRIVY

COUNCIL  111), it  was  held  that  when  the  ground  for  setting  aside  the

instrument  is  that  the  plaintif did  not  appreciate  its  true  nature  and  legal

consequences, the limitation begins to run from the date when the plaintif

became aware of the true nature and legal consequences of the instrument.

8. In  NOORUDIN Vs. MAHOMED UMAR (A.I.R.1940 BOMBAY 321), it

was held that mere laches is not a bar to a suit for rectifcation of deed on

ground of mutual mistake if the rights of third parties have not intervened. The

date of the notice of the mistake is the date from which time runs.

9. In  BALASUNDARA PANDIAM PILLAI  Vs.  AUTHIMULAM CHETTIAR

(A.I.R.1919 MADRAS 679 (1), it was held that in a suit for cancellation of a

document time will begin to run from the time when plaintif becomes aware of

facts which create in him a reasonable apprehension that he will sufer injury if

the document be left outstanding.

10. In  NINGAWWA  Vs.  BYRAPPA  SHIDDAPPA  HIREKNRABAR  AND

OTHERS (AIR 1968 SC 956), it was held that a contract or other transaction
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induced or tainted by fraud is not void, but only voidable at the option of the

party defrauded. Until it is avoided, the transaction is valid, so that third parties

without notice of the fraud may in the meantime acquire rights and interests in

the matter  which they may enforce against  the party defrauded.  The legal

position will be diferent if there is fraudulent misrepresentation not merely as

to the contents of the document but as to its character. With reference to the

former,  the transaction is  void,  while in the case of  the latter,  it  is  merely

voidable.

11. In  TETALI  SOORAMMA  Vs.  KOVVURI  VENKAYYA  (A.I.R.1938

MADRAS 589), it was held that where the plaintif suing for sale of certain

property on the basis of a mortgage executed in his favour, alleges that the

property  is  wrongly  described  and incidentally  prays  for  rectifcation of  the

mistake, he is entitled on proof of his title to the relief for sale of the property

which  was  agreed  to  be  mortgaged,  even  though  his  right  to  sue  for

rectifcation  of  the  mortgage  deed  is  barred  by  limitation.  Art.96,  of  the

Limitation  Act  has  no  application  to  such a  case.  No  question of  limitation

arises as the substantial relief prayed for by the plaintif is not rectifcation of

the deed, but some other relief which the plaintif is entitled to claim under the

law on the basis of the transaction which he seeks to enforce.

Cancellation is a term often used interchangeably with  Rescission, but

whereas only a document can be canceled, any agreement—whether oral or

written—can be rescinded.  Cancellation  is  distinguishable  from reformation,

which is an action by a court to enforce a document after its terms have been

reframed in  accordance  with  the  intent  of  the  parties,  in  that  cancellation

abrogates the duties of the parties under the instrument.
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