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EXTENT OF INTERFERENCE OF THIRD PARTIES  INCLUDING
DEFACTO COMPLAINANT IN CRIMINAL  TRIAL

I

INTRODUCTION

a) The interference of third parties in criminal trials is to provide fair

trial and social justice.  The concept of social justice and fair trial are the

heart  of  criminal  jurisprudence,  and  in  a  way,  an  important  facet  of

democratic polity i.e. governed by the Rule of Law.  Denial of fair trial is

crucification of human rights.  It is ingrained in the concept of due process of

law.  (“Rattiram vs. State of Madhya Pradesh”, AIR 2012 SC 1485).

Further  the  Hon’ble  Supreme  Court  held  that  in  “fight  to  speedy  trial  a

fundamental  right  is  implicit  in  the guarantee of  life  and personal  liberty

enshrined  in  Article-21  in  the  Constitution.    Speedy  trial  is  essence  of

criminal justice.  In United States, speedy trial is one of the constitutionally

guaranteed  right  under  Sixth  amendment.   (“Hussainara  Khatoon  vs.

Home Secretary, State of Bihar”, AIR 1979 SC 1360.)

b) So  also,  the  right  to  free  legal  aid  and  speedy  trial  are

guaranteed fundamental rights under Article-21 of Constitution.  Article-39A

of Constitution provides equal justice and free legal aid.  Free legal aid is to

ensure  opportunity  for  securing  justice.   The  right  to  free  legal  aid  was

considered  in  “State  of  Maharashtra  vs.  Manubhai  Pragaji  Vashi”,

(1995)5 SCC 730.



c) In  “Nirmal Singh Kalhlon vs. State of Punjab”, AIR 2009

SC 984,  it  was held that fair trial includes fair investigation. The right to

consult and to be represented by a lawyer of his own choice is stated under

Clauses 1 and 2 of Article -22 of Constitution. Prior to Maneka Gandhi’s case,

it was not bound to provide help of a lawyer unless a request was made by

him.  But as a result of the ruling in Maneka Gandhi’s case, it is made clear

that Courts will be bound to provide the assistance of a lawyer to a person

arrested under the ordinary law also.  In “A.S.Mohammad Rafi vs. State

of Tamilnadu”, AIR 2011 SC 308, the bar Association of Coimbatore had

passed a resolution that no member of the bar would defend the accused, a

police  man,  in  a  case.   It  was  held  by  the  Hon’ble  Apex  Court  that

professional ethics requires that a lawyer cannot refuse the brief and action

of any bar association passing resolution not to appear on behalf of accused,

is against all norms of the Constitution.

d) The  concept  of  social  justice  stated  in  Article-38  of  the

Constitution was explained in “Air India Statutory Corporation vs. Union

Labour Union” (3 J), AIR 1997 SC 645.  But however State is empowered

to impose reasonable restriction and curtail  the fundamental rights in the

interest  of  society.   Restrictions  are  some  times  amount  to  prohibition.

“Narendra vs. Union of India”, AIR 1960 SC 430. 



II

CRIMINAL TRIALS 

Depending upon the gravity of offences and their punishment,

the Code of Criminal Procedure, 1973 divides criminal trials into Magisterial

trial and Sessions trial. The first schedule to the Cr.P.C. specifies the offences

punishable  under  Indian  Penal  Code,  1860,  triable  either  in  Magistrates’

Courts or in Court of Session. The second part of the first schedule deals with

the offence and their punishment in other laws.

Trial before a Court of Session:

a) Section 225-237 of the Code deals with the procedure for a trial

before  a  Court  of  Session.  A  session  trial  is  coupled  with  arguments,

evidence and cross-examinations. A sessions’ trial at initial stage is initiated

by  the  prosecution  who  tries  to  prove  the  guilt  of  the  accused  through

evidence. Section 225 of the Code lays down that the case of prosecution

shall be conducted by a Public Prosecutor where the trial is before a Court of

Session. A Public Prosecutor is a person appointed under section 24 of the

Code and includes any person who is acting under the directions of such

prosecutor.  Section 226 of the Code requires a public prosecutor to open his

case by describing the charges against the accused and must also state the

evidence through which the prosecution will prove the guilt of the accused.



b) Trial before Magistrate Court:

The  trial  of  warrant  cases  instituted  on  a  police  report  before  the

Magistrate  Court,  the  Magistrate  shall  satisfy  himself  about  complying

Section 207 Cr.P.C.   Sections 238 to 250 Cr.P.C. deals about trial of warrant

cases before  Magistrate Court of law.  Cases instituted otherwise than on

police report and the procedure was considered under sections 244 to 247

Cr.P.C.   Procedure for trial of summons cases before Magistrate Court of law

is considered under sections 251 to 259 Cr.P.C.  A sessions case has to be

opened by the Public Prosecutor before Sessions Court.  Whereas, there is no

such provision for opening of the case by the Prosecutor either under section

240 or 251 Cr.P.C. 

III

APPEARANCE BY PUBLIC PROSECUTORS

a) Sections 301 and 302 of Cr.P.C. lay procedure for appearance  

of public prosecutor or Assistant Public Prosecutor in any 

court.  

Section 302 of the Criminal Procedure Code states – 



 Any  Magistrate  inquiring  into  or  trying  a  case  may  permit  the

prosecution to be conducted by any person other than a police officer

below the rank of Inspector; but no person, other than the Advocate-

General or Government Advocate or a Public Prosecutor or Assistant

Public Prosecutor, shall be entitled to do so without such permission: 

Provided  that  no  police  officer  shall  be  permitted  to  conduct  the

prosecution if he has taken part in the investigation into the offence with

respect to which the accused is being prosecuted.

 Any person conducting the prosecution may do so personally or by a

pleader. 

In terms of the provision of Section 302 Cr.P.C, a Magistrate has the

power  to  allow  any  person  to  appear  personally  or  through  a  pleader,

including complainant, to conduct prosecution.

b) The  Hon'ble  Supreme  Court  in  M/s.  J.K.  International  vs.

State,  Govt  of  NCT  of  Delhi  and  Ors.,  AIR  2001  SC  1142,  while

overruling  the  decision  of  the  Hon'ble  High  Court,  wherein  the  question

before the Hon'ble Court observed and held as under:

" When such a role is permitted to be played by a private person,

though it  is  a  limited  role,  even in  the  sessions  courts,  that  is

enough to show that the private person, if he is aggrieved, is not



wiped  off from  the  proceedings  in  the  criminal  Court  merely

because the case was charge sheeted by the police. It has to be

stated further, that the Court is given power to permit even such

private  person  to  submit  his  written  arguments  in  the  Court

including  the  sessions  court.  If  he  submits  any  such  written

arguments  the  Court  has  a  duty  to  consider  such  arguments

before taking a decision.."

"In this context it is appropriate to mention that when the trial is before

a  magistrate  court  the  scope  of  any  other  private  person  intending  to

participate  in  the  conduct  of  the  prosecution  is  still  wider.  This  can  be

noticed from Section 302 of the Code..."

"The private person who is permitted to conduct prosecution in the

magistrate's court can engage a counsel to do the needful in the Court in his

behalf. It further amplifies the position that if a private person is aggrieved

by the offence committed against him or against any one in whom he is

interested he can approach the magistrate and seek permission to conduct

the prosecution by himself. It is open to the Court to consider his request. If

the court thinks that the cause of justice would be served better by granting

such permission the courts would generally grant such permission. 



c) Similarly, from the judgment of the Hon'ble Supreme Court in the case of

Dhariwal Industries Ltd. vs. Kishore Wadhwani and Ors., AIR 2016

SC 4369,  it  is  evident  that  under Section 302 of  Cr.P.C,  at  the stage of

framing  of  charge,  the  Complainant  can  be  allowed  to  conduct  the

proceedings.

d) The scheme envisaged in the Code of Criminal procedure indicates that

a person who is aggrieved by the offence committed, is not altogether wiped

out from the scenario of the trial merely because the investigation was taken

over by the police and the charge sheet was laid by them. Even the fact that

the court had taken cognizance of the offence is not sufficient to debar him

from reaching the court for ventilating his grievance. Even in the sessions

court,  where  the  Public  Prosecutor  is  the  only  authority  empowered  to

conduct the prosecution as per Section 225 of the Code, a private person

who  is  aggrieved  by  the  offence  involved  in  the  case  is  not  altogether

debarred from participating in the trial.

e) The private person who is permitted to conduct prosecution in

the Magistrate’s court can engage a counsel to do the needful in the Court in

his  behalf.  It  further  amplifies  the  position  that  if  a  private  person  is

aggrieved by the offence committed against him or against any one in whom

he is interested, he can approach the magistrate and seek permission to



conduct the prosecution by himself. It is open to the Court to consider his

request. If the court thinks that the cause of justice would be served better

by  granting  such  permission  the  courts  would  generally  grant  such

permission. Of course, this wider amplitude is limited to Magistrates courts,

as  the  right  of  such  private  individual  to  participate  in  the  conduct  of

prosecution in the sessions court is very much restricted and is made subject

to the control of the Public Prosecutor.

f)  The role  of  the  Public  Prosecutor has  become an  important

subject, with the Supreme Court pulling up the Prosecutor in the infamous

Best  Bakery  case,  Zahira  Habibulla  H.  Sheikh vs.  State  of  Gujarat,

(2004)4 SCC 158, for ostensibly siding with the accused. Cases of this sort,

where the State has a vested interest in the accused, have highlighted public

distrust in the handling of prosecution by the State.

IV

CONCEPT  OF 3  rd   PARTY INTERVENTION  

1) The  Sections  24,  301 and 302 of  Cr.P.C.  clearly  indicate  that

there  is  ample  scope  in  CrPC  for  introducing  the  concept  of  third-party

intervention in criminal cases. This may be required when the victim is not in



a  position  to  look  after  her  own  interests  or  is  keen  to  see  that  the

perpetrator  of  the  crime  is  brought  to  book.  That  apart,  third-party

intervention can also be possible in situations analogous to public interest

litigation under constitutional law. This envisages a situation where crimes

have been committed but the State machinery is reluctant to prosecute as

has been widely claimed in the carnage in Gujarat.  In such cases public-

spirited pleaders can intervene, with the permission of the court, and take up

prosecution.

Most  of  the  decisions  so  far  have  taken  the  view  that  third-party

intervention in criminal cases is not desirable and that it is the duty of the

Public Prosecutor to conduct the prosecution.

2) Earlier precedents in – (“Thakur Ram v. State of Bihar”, AIR

1966 SC 911), the Hon’ble Supreme Court ruled that in a case which has

proceeded on a police report, a private party has no locus standi. It further

ruled that, barring a few exceptions, in criminal matters, the aggrieved party

is the State, which is the custodian of the social interests of the community

at large, and so it is necessary for the State to take all steps necessary for

bringing  the  person  who  has  acted  against  the  social  interests  of  the

community, to book.



a) In “Manne Subbarao vs. State of A.P.”, (1980)3 SCC 140,

where the issue was whether a third party, who is neither the complainant

nor the first informant, can appeal to the Supreme Court, against an order of

acquittal by the High Court, if the State does not prefer an appeal. The Court

ruled that there is no black-letter law that permits the same. However, the

criminal-justice system supports the view that a wrong done to anyone is a

wrong done to oneself. Justice is outraged when a guilty person is allowed to

get away unpunished. It held that access to justice to every bona fide seeker

is a democratic dimension of remedial jurisprudence even as public interest

litigation, class action and pro bono proceedings. 

b) In  “P.V.  Narashimharao  v.  State”,  1997  Crl.  L.J.  3117

(Del.), the petitioner sought to intervene in an appeal filed by the accused

against the order of the trial court.  Hon’ble Delhi High Court ruled that there

was  no  provision  in  Cr.P.C  analogous  to  Order  1  Rule  10  of  the  Civil

Procedure Code. It further stated that a reading of the section shows that a

private party has no role in a proceeding instituted by the State. Hence, the

application of the petitioner to intervene was rejected.

c) In, “All India Democratic Women's Assn. v. State”, 1998

Crl. L.J. 2629 (Mad.), the Hon’ble High Court of Madras stated that Section

301(2) CrPC gives a third party only a right to assist the prosecution. The

prosecution  of  the  criminal  proceedings,  the  Court  held,  is  primary



responsibility of the State, and if third parties are allowed to intervene, then

there will be a number of associations to represent one party or the other in

criminal proceedings, and this would give rise to confusion and chaos.

d) In “Shiv Kumar v. Hukam Chand”, (1999)7 SCC 467, the

Hon’ble Supreme Court, attempting to explain the rationale behind Section

301, stated that the reason behind the provision is to provide fairness to the

accused,  during  the  trial.  It  further  stated  that  the  duty  of  the  Public

Prosecutor is to ensure that justice is done. It stated that if there is some

issue that the defence could have raised, but has failed to do so, then that

should be brought to the attention of the Court by the Public Prosecutor.  It

stated that  the role  of  the advocate appointed by the third  party to the

proceeding would be similar to a junior counsel. The Court cited the decision

of “Queen Empress v. Durga”, (FB) ILR (1894) 16 All. 84, where the

Allahabad High Court had ruled that it is the duty of the Public Prosecutor to

see  that  justice  is  vindicated,  and  he  should  not  obtain  an  unrighteous

conviction. It also quoted the case of “Medichetty Ramakistiah v. State

of  A.P.”,  AIR  1959  AP  659  (DB), where  the  Court  had  ruled  that

prosecution  should  not  mean  persecution,  and  the  Prosecutor  should  be

scrupulously fair to the accused and should not strive for conviction in all

these cases.



e) In “Delhi Domestic Working Women's Forum v. Union of

India”,  (1995)  1  SCC  14, giving  parameters  with  respect  to  assisting

victims of rape, the Supreme Court, inter alia held that the complainants in

sexual assault cases would be provided with legal representation. The Court

said that it is important to have someone who is well acquainted with the

criminal-justice system. The role of the victim's advocate would not only be

to explain to the victim, the nature of the proceedings, prepare her for the

case and to assist her in the police station and in court, but also to provide

her with guidance as to how she might obtain help of a different nature. The

Court said that it is important to secure continuity of assistance, by ensuring

that the same person, who looked after the complainant's  interest in the

police station, represent her till the end of the case. This could be interpreted

to mean, that an intervener be allowed, to assist the victim.

f) If we examine the option that a third party has,  under CrPC one

thing that stands out is that Section 397 empowers the High Court or the

Sessions Court to call for the records of any proceeding, before any criminal

court inferior to it to satisfy itself as regards the correctness, legality and

propriety of any finding, sentence or order, recorded or passed by the lower

court.  This can be done suo motu or if  an application is filed by a party,

including a party alien to the proceedings. Hence, the victim or a third party

can point out the illegality, impropriety of order at the stage of revision. It



makes no sense in allowing this at a later stage of the proceeding, but not at

the trial stage itself. Also, as we have seen earlier, the Supreme Court has

held that under Article 136 of the Constitution, it can hear the petition filed

by  a  third  party  in  any  criminal  proceeding.  The  same  logic  should  be

extended to the lower court and to the trial stage. This would also save the

time of the High Court and the Hon’ble Supreme Court.

8)  On  22.05.2018  Hon’ble  Apex  Court  passed  order  in  the  Special

Leave Petition  filed by the Hon’ble  High Court  on its  administrative side,

assailing an order of the High Court, on the judicial side, to the extent that it

holds that even in a sessions case,  a victim can be permitted to conduct

prosecution, either independently or in addition to the Public Prosecutor, by

putting up further questions in evidence during trial  or in any enquiry or

other proceedings, including in any application to file counters or objections

and participate, in view of the proviso to Section 24(8) of the Cr.P.C. despite

the provisions of Section 225 Cr.P.C.

The High Court contended that, in “Shiv Kumar vs. Hukam Chand

and another”, (1999)7 SCC 467,  the apex court made it manifestly clear

that prosecution in a sessions court cannot be conducted by anyone other

than the Public Prosecutor.  “If the role of the Public Prosecutor is allowed to

shrink to a mere supervisor role, the trial court become a combat between



the  private  party  and  the  accused  which  would  render  the  legislative

mandate  in  Section  225 of  the  Code a dead letter”  the  Apex Court  had

observed in that case. 

It also contended that the defacto complainant has no locus to appoint

a counsel and plead on behalf of the prosecution in a case to be tried before

a sessions court, in view of the provisions of Section 225 and Sec.226 of the

Cr.P.C.   “A  public  Prosecutor  being  effaced  from  the  conduct  of  a

prosecution, or his role being entirely taken over by a private counsel, may

cause prejudice to the rights of the accused to have a free and fair trial”. 

h) In “Mahesh Pahade vs. State of Madhya Pradesh”, (DB),

judgment dated 18.7.2018 in Crl. Appeal 933/2014 it is observed that it

will  be travesty of justice if  the victims of such heinous crime are denied

right to address their grievances before the Courts of law.  Once right of

appeal has been given to victim, it shall include all ancillary rights which are

attached to the right of bail.  Such an order was made in the application filed

by the victim for cancellation of bail for the offence under section 6 of POCSO

Act.  This situation was also considered by the Hon’ble Supreme Court and

once it has advised for referring the issue to larger bench. 

i) In “Sunil Kumar Singh vs. State of Utter Pradesh”, (DB),

judgment dated 18.02.2019 in  Crl. Appeal 724/2017,  short  term bail



application was moved on behalf of appellant/ accused who was involved in

the offences under section 302 IPC and other offences.  It was argued that

learned counsel for complainant has no authority to oppose the short term

bail  as  he  initially  had  argued  the  matter  in  the  capacity  of  additional

government advocate and also in view of sections 301 and 302 Cr.P.C.  The

role of Public Prosecutor was vividly considered and number of cases were

cited. Division Bench decisions of the Hon’ble High Court in “Medichetty

Ramakrishnayya and others vs. State of A.P.,” AIR 1959 AP 659 and

“Bhupalli  Mallayya  and  others  vs.  State”,  AIR  1959  AP  477 were

considered.  It had deprecated the practice of prosecutors sitting back and

permitting private counsels  to conduct  prosecution.   The victim’s  counsel

was allowed to argument.

V

Conclusion 

Thus it is seen that under CrPC as it stands today, it is possible to

allow  third-party  intervention  in  criminal  matters.  The  only  problem that

arises is with respect to a trial before a Court of Session. Section 302 speaks

about trial before a Magistrate. This has to be read with Section 225 Cr.P.C.

which states that, in every trial before a Court of Session, the prosecution

shall  be conducted by a  Public  Prosecutor.   Hence,  the  arguments  given



above, with respect to the counsel of the victim or a third party conducting a

prosecution independently, though theoretically sound, cannot be extended

to prosecution in a Court of Session in practice, since CrPC does not allow for

it. Hence there is need for an amendment in CrPC to align the prosecution

procedures in  the Sessions Court,  as independent prosecution by defacto

complainant not permissible in Sessions Case. 

* * * * *

Submitted by: 
 

Sri V.V.Srinivasa Murthy,
II Additional District Judge, 
Visakhapatnam     





















Article On 
Extent of Intervention of Third Parties including defacto Complainant in Criminal Trial

                                                               Prepared by: A.Krishna Prasad
Principal Junior Civil Judge, Chodavaram, Visakhapatnam.

 

Locus Standi under Criminal Law Locus standi is a Latin phrase meaning “place to stand”. It refers to

whether or not someone has the right to be heard in court. According to Black's Law Dictionary, locus

standi  means  "a  right  of  appearance  in  a  court  of  justice,  or  before  a  legislative  body,  on  a  given

question". 

Parties in Criminal Proceedings:

Accused person:- The Person who has been alleged for committing the crime Prosecution: 

Victim:-  “victim” means a person who has suffered any loss or injury caused by reason of the act or

omission for which the accused person has been charged and the expression “victim” includes his or her

guardian or legal heir [Section 2(wa) of Cr.P.C ]. The crime victim is not a party to the criminal case

because crimes are considered to be wrongs committed against society as a whole Thus any person other

than State and Accused will come under the term 3rd Party under the Criminal Law. Locus Standi of 3rd

Parties under Cr.P.C At the time of F.I.R (Sec 154 and Sec 155 of Cr.P.C).

Appeal:- No right to 3rd parties except victim (proviso of Sec 372, inserted by Ins. by Act 5 of 2009) 

Revision:- No right to 3rd Parties High Court (Sec 401) Session Court(Sec 399) Same Power of Revision

Either suo moto,or Otherwise comes to the knowledge. The term “otherwise comes to the knowledge”

Thus§gives locus to third party though not directly but indirectly.  a researchable question arises here that

whether the 3rd party should be given locus in criminal revision as a matter of right or not. 

Generally in criminal proceedings commencing on police report even victim/defacto complainant has no 

role to participate directly except his/her right of lodging report before police and for that reason only the 

police report is excluded from the definition of complaint under 2(d) of Cr.P.C. However some provisions

in Code of Criminal Procedure dealt with the right of private parties to participate in criminal trial. 

Mainly S.301 & 302 of Cr.P.C are important provisions in this regard. 

 

Section 301 of Cr.P.C:- Appearance by Public Prosecutors:-
(1) The Public Prosecutor or Assistant Public Prosecutor in charge of a case may appear and plead 

without any written authority before any Court in which that case is under inquiry, trial or appeal.

(2) If in any such case, any private person instructs a pleader to prosecute any person in any Court, the 

Public Prosecutor or Assistant Public Prosecutor in charge of the case shall conduct the prosecution, and 

the pleader so instructed shall act therein under the directions of the Public Prosecutor or Assistant Public 

Prosecutor, and may, with the permission of the Court, submit written arguments after the evidence is 

closed in the case.

 

302. Permission to conduct prosecution:-
(1) Any Magistrate inquiring into or trying a case may permit the prosecution to be conducted by any 

person other than a police officer below the rank of Inspector; but no person, other than the Advocate 

General or Government Advocate or a Public Prosecutor or Assistant Public Prosecutor, shall be entitled 

to do so without such permission: Provided that no police officer shall be permitted to conduct the 

prosecution if he has taken part in the investigation into the offence with respect to which the accused is 

being prosecuted.

(2) Any person conducting the prosecution may do so personally or by a pleader.

 



The role of the Public Prosecutor has become an important subject, with the Supreme Court pulling up the

Prosecutor in the famous Best Bakery case, for ostensibly siding with the accused1 Cases of this sort, 

where the State has a vested interest in the accused, have highlighted public distrust in the handling of 

prosecution by the State. Demands are often made by the victims to let counsel engaged by them, carry 

out the prosecution. Further, where the victim is unaware of the functioning of the legal regime and her 

entitlements under it, she can quite often be exploited and be denied justice. Therefore, this paper 

attempts to argue for third-party intervention in criminal litigation, and examines how this is possible 

under the current criminal procedural laws. 

 

Section 24 of the Code of Criminal Procedure, 1973 (Cr.P.C) lays down that a Public Prosecutor shall be 

appointed for conducting prosecution, appeal or other proceeding on behalf of the Government, as the 

case may be. Section 301 Cr.P.C states that the Public Prosecutor or the Assistant Public Prosecutor in 

charge of a case may appear and plead without any written authority before any court in which that case is

under inquiry, trial or appeal. It further states that if in any such case any private person instructs a 

pleader to prosecute any person in any court, the pleader so instructed shall act under the directions of the 

Public Prosecutor or the Assistant Public Prosecutor and may with the permission of the court,submit 

written arguments after the evidence is closed in the case. Section 302 Cr.P.C empowers the Magistrate 

inquiring into or trying a case to permit the prosecution to be conducted by any person other than a police 

officer below the rank of inspector. It further states that no person other than the Advocate General or 

Government Advocate or a Public Prosecutor or Assistant Public Prosecutor shall be entitled to do so 

without such permission. Any person conducting the prosecution may do so personally or through his 

pleader. 

 

The above sections clearly indicate that there is ample scope in Cr.P.C for introducing the concept of 

third-party intervention in criminal cases. This may be required when the victim is not in a position to 

look after her own interests or is keen to see that the perpetrator of the crime is brought to book. That 

apart, third-party intervention can also be possible in situations analogous to public interest litigation 

under constitutional law. This envisages a situation where crimes have been committed but the State 

machinery is reluctant to prosecute. In such cases public-spirited pleaders can intervene, with the 

permission of the court, and take up prosecution. In Seneviralne v. R.,2 hon’ble privy counsel held that 

“Allowing third parties to enter the arena of criminal justice would be to destroy institutional perspectives

that have been built over the years……. State is now recognized as the Guardian of Criminal Justice.”

 

Cannot be permitted:-
 

In Shiv Kumar Vs Hukam Chan3 Most of the decisions so far have taken the view that third-party 

intervention in criminal cases is not desirable and that it is the duty of the Public Prosecutor to conduct 

the prosecution.

 

Section 301 came to be interpreted in a number of cases. In Thakur Ram v. State of Bihar4 the Supreme 

Court ruled that in a case which has proceeded on a police report, a private party has no locus standi. It 

further ruled that, barring a few exceptions, in criminal matters, the aggrieved party is the State, which is 

the custodian of the social interests of the community at large, and so it is necessary for the State to take 

all steps necessary for bringing the person who has acted against the social interests of the community, to 

book. 

 

In Kuldip Singh v. State of Haryana5 the Punjab and Haryana High Court held that, the Court has no role 

to play as regards a person engaging her own pleader, since the pleader's role is confined to briefing the 

Public Prosecutor. The Court further held that it only has a say in the matter, if the pleader so engaged by 

the party, wishes to make a written submission.

 

In Sheo Nandan Paswan v. State of Bihar6 hon’ble Apex court held that " a criminal proceeding is not a 

proceeding for vindication of a private grievance but it is a proceeding initiated for the purpose of 

punishment of the offender in the interest of the society. It is for maintaining stability and orderliness in 

the society that certain acts are constituted offences and the right is given to any citizen to set the 



machinery of the criminal law in motion for the purpose of bringing the offender to  A. R. Antulay v. 

Ramdas Sriniwas Nayak§book.” 7, “punishment of the offender in the interests of the society being one 

of the objects behind penal statutes enacted for the larger good of the society, the right to initiate 

proceedings cannot be whittled down, circumscribed or fettered by putting it into a strait- jacket formula 

of locus standi.” 

 

In D.Gopalan v. Shanthi Alias Vennira Adai, 23 January, 1989 it is held that “If he can be a complainant 

for initiation of criminal prosecution, he should equally be entitled to oppose withdrawal of the criminal 

prosecution which has already being initiated at his Janata Dal v. H. S. Chowdhary§instance.” 8. “Even if

there are million questions of law to be deeply gone into and examined in a criminal case of this nature 

registered against specified accused persons, it is for them and them alone to raise all such questions and 

challenge the proceedings initiated against them at the appropriate time before the proper forum and not 

for third parties under the garb of public interest litigants."

 

In Rajubhai Dhamirbhai Baria v. State of Gujarat9 “it is held that it is a settled position in law that third 

parties have no locus standi for intervening in criminal trial. If one peruses the scheme of the Code of 

Criminal Procedure, it will be abundantly clear that third parties do not have any right to intervene either 

in the trial or at appellate stage in the High  Dr. Subramanian Swamy v. Dr. Manmohan Singh, AIR 

2012§Court.”  SC 1185 “Punishment of the offender in the interest of the society being one of the objects

behind penal statutes enacted for larger good of the society, right to initiate proceedings cannot be 

whittled down, circumscribed or fettered by putting it into a straitjacket formula of locus standi unknown 

to criminal jurisprudence, save and except specific statutory exception.” 

 

In Subramaniam Swamy v. Raju10 “it is held that A 3rd party/stranger does not have any right to 

participate in a criminal prosecution which is primarily the function of the state.”……………. “Generally

3rd party has no locus in criminal matters but in certain exceptional situations there is recognition of the 

limited right of the 3rd  Sunita Devi v. State of Jharkhand, W.P.(Cr.) No. 245 of§Party.”  2013. “A 

person, not a party to the proceeding or associated with the offence, doesn’t have any right to appear 

before the court.” 

 

In Manzoor Ali Khan v. Union of India11 “It is held that the society for its orderly and peaceful 

development is interested in the punishment of the offender. Therefore, prosecution for serious offences is

undertaken in the name of the State representing the people which would exclude any element  Thus this 

division bench§of private vendetta or vengeance.”  The§decision of the apex court is existing authority 

on this point.  Court in India has also been slow in approving third party intervention in criminal 

proceedings .

 

Public Interest Involves:-
 

Another issue that needs to be addressed is whether it makes sense to introduce a concept akin to public 

interest litigation, in criminal prosecutions. In our opinion it would, since the aim of criminal law is to 

punish infractions of life and property of individuals. This is similar to the rights guaranteed under the 

Constitution, which are enforceable using public interest litigation as a tool. As regards the issue of 

meddlesome interlopers, the court has the discretion to decide as to who should be allowed to intervene 

and who should not. The court can examine the intention of the party seeking to intervene and her bona 

fidies, as is clearly evident from a perusal of the sections mentioned above. If it seems that the person is a 

meddlesome interloper, then a proceeding for malicious prosecution can also be initiated. These steps will

ensure that the floodgates of litigation are not opened. In view of the observation of their lordships in the 

above referred decisions it can be understood that generally third party cannot interfere into trail generally

except as allowed by S.302 of Cr.P.C. But a per Article 136 of Constitution of India in case of matters 

involving public interest litigation and when state is reluctant to proceed some extent third party can 

interfere and can approach to the criminal court in challenging the injustice done to helpless victim. 

 

Article 136 Special leave to appeal by the Supreme Court:-
(1) Notwithstanding anything in this Chapter, the Supreme Court may, in its discretion, grant special 



leave to appeal from any judgment, decree, determination, sentence or order in any cause or matter passed

or made by any court or tribunal in the territory of India

(2) Nothing in clause ( 1 ) shall apply to any judgment, determination, sentence or order passed or made 

by any court or tribunal constituted by or under any law relating to the Armed Forces.

 

In Praveen Malhotra v. State12 a third party sought to intervene in the matter and present oral 

arguments against a petition for bail filed by the accused. The petitioners relied on the judgment of the 

Supreme Court in Arunachalam v.P.S.R. Sadhanantham13 where the Supreme Court had ruled that under 

Article 136, it can entertain appeals against judgments of acquittal by the High Court at the instance of 

private parties also, as Article 136 does not inhibit any one from invoking the Court's jurisdiction. The 

Court, in the present case, distinguished this case and said that the ruling made by the Supreme Court in 

the context of Article 136 cannot be relied upon in the context of a third party seeking to intervene in a 

bail application filed by the accused under Section 439 CrPC, exercising powers under Section 482. The 

second decision relied upon by the petitioners was Manne Subbarao v. State of A.P14. where the issue 

was whether a third party, who is neither the complainant nor the first informant, can appeal to the 

Supreme Court, against an order of acquittal by the High Court, if the State does not prefer an appeal. The

Court ruled that there is no black-letter law that permits the same. However, the criminal-justice system 

supports the view that a wrong done to anyone is a wrong done to oneself. Justice is outraged when a 

guilty person is allowed to get away unpunished. It held that access to justice to every bona fide seeker is 

a democratic dimension of remedial jurisprudence even as public interest litigation, class action and pro 

bono proceedings are. The Court, in Praveen Malhotra5 again distinguished this case and said that it 

applied only to Article 136. It further stated that both the cases cited involved situations where a third 

party had sought to go on appeal and that the present case was one where the matter concerned opposition

to an application for bail. Therefore it stated that the ratio of the two cited cases could not be applied. 

Keeping this limited view in mind the Court referred to the case of Indu Bala v. Delhi Admn15. wherein 

the Delhi High Court took the position that there was no provision in CrPC allowing a complainant or a 

third party to oppose the application for grant of bail or anticipatory bail. Hence, the Court ignored two 

decisions of the Supreme Court and chose to rely on the decision given by a Single Judge of the Delhi 

High Court. The Court also dismissed the plea of the petitioner to exercise inherent powers under Section 

482 to permit intervention, on the ground that Section 482 cannot be used to circumvent the law and to go

against the settled law. It added that Section 482 cannot be used as broadly as Article 136. It is interesting

to see that the Court did not go into the question of whether intervention could be allowed under Sections 

301 and 302 CrPC, in this case.

 

In the case of P.V. Narashimharao v. State16 the petitioner sought to intervene in an appeal filed by the 

accused against the order of the trial court. The Delhi High Court ruled that there was no provision in 

CrPC analogous to Order 1 Rule 10 of the Civil Procedure Code. It further stated that a reading of the 

section shows that a private party has no role in a proceeding instituted by the State. Hence, the 

application of the petitioner to intervene was rejected. 

 

State of Kerala v. R. Balakrishna Pillai17, . “Public interest litigant is an alien figure on the landscape of 

criminal justice system……The Supreme Court had never recognized  People’s§locus standi in third 

parties in criminal law.”  Union of Civil Liberties (Delhi) v. C.B.I & Ors18, “A 3rd party has no locus 

standi to file criminal revision petition against judicial order as a 3rd party is neither complainant nor 

aggrieved party………. The state is the master of prosecution and it would be extremely unsafe to accord 

locus standi to 3rd party to file a criminal revision against a judicial order.” 

 

 

Can be permitted:-
 

In All India Democratic Women's Assn. v. State19 the High Court of Madras stated that Section 301(2) 

CrPC gives a third party only a right to assist the prosecution. The prosecution of the criminal 

proceedings, the Court held, is primary responsibility of the State, and if third parties are allowed to 

intervene, then there will be a number of associations to represent one party or the other in criminal 

proceedings, and this would give rise to confusion and chaos.



 

In Shiv Kumar v. Hukam Chand referred supra the Supreme Court, attempting to explain the rationale 

behind Section 301, stated that the reason behind the provision is to provide fairness to the accused, 

during the trial. It further stated that the duty of the Public Prosecutor is to ensure that justice is done. It 

stated that if there is some issue that the defence could have raised,but has failed to do so, then that should

be brought to the attention of the Court by the Public Prosecutor. Hence, he functions as an officer of the 

Court and not as the counsel of the State, with the intention of obtaining a conviction. It stated that if the 

victim or the informant is allowed to have her own counsel, then the situation would not be the 

same,since the aim of such a counsel would be to obtain a conviction. It stated that the role of the 

advocate appointed by the third party to the proceeding would be similar to a junior counsel. The Court 

cited the decision of Queen Empress v.Durga20 where the Allahabad High Court had ruled that it is the 

duty of the Public Prosecutor to see that justice is vindicated, and he should not obtain an unrighteous 

conviction. It also quoted the case of Medichetty Ramakistiah v.State of A.P21. where the Court had ruled

that prosecution should not mean persecution, and the Prosecutor should be scrupulously fair to the 

accused and should not strive for conviction in all these cases. It further stated that the courts should be 

zealous to see that the prosecution of an offender should not be given to a private party. The Court also 

said that if there is no one to control the situation, there was a possibility of things going wrong. It would 

amount to a legalized manner of causing vengeance. 

 

The trend has changed in recent times with the court recognizing that it would be iniquitous to disallow 

the victim or other affected parties from having any representation. In Delhi Domestic Working 

Women's Forum v. Union of India22 giving parameters with respect to assisting victims of rape, the 

Supreme Court, inter alia held that the complainants in sexual assault cases would be provided with legal 

representation. The Court said that it is important to have someone who is well acquainted with the 

criminal-justice system. The role of the victim's advocate would not only be to explain to the victim, the 

nature of the proceedings, prepare her for the case and to assist her in the police station and in court, but 

also to provide her with guidance as to how she might obtain help of a different nature. The Court said 

that it is important to secure continuity of assistance, by ensuring that the same person, who looked after 

the complainant's interest in the police station, represent her till the end of the case. This could be 

interpreted to mean, that an intervener be allowed, to assist the victim. 

 

The Supreme Court went a step further in J.K. International v. State (Govt. of NCT of Delhi23) where it 

was seized of a matter that involved the interpretation of Section 301. In this case, the accused had moved

the High Court seeking quashing of the charges framed. The petitioner, who was the complainant sought 

to intervene in the case. The Court ruled that a reading of Section 301 makes it clear that the fact that the 

police have investigated the case, based on the information given by the informant and filed a charge-

sheet, on the basis of which cognizance is taken, does not in anyway mean that the informant is wiped out

from the scenario of the trial. The Court referred to Section 301 and stated that in the case of a trial before

a Court of Session, one needs to read the said section with Section 225, which states that only a Public 

Prosecutor is empowered to argue the case before the Court. Even in such a situation, a third party is 

allowed to present written arguments to the court, albeit with the permission of the court. Once such 

arguments are presented, the Supreme Court ruled that the Sessions Court has a duty to consider the same 

before deciding the case. The Court then went on to interpret Section 302 and stated that the power under 

Section 302 was much wider. It empowers the Magistrate to permit a private person to carry on the 

prosecution. Hence, the Court stated that a third party's role is not negated by CrPC. 

 

In very recent decision of Hon’ble Apex court in Amir Hamza Shaikh & others Vs State of Maharashtra 

& another in Criminal Appeal No.1217 of 2019 his lordships observed permission can be granted to to 

victim/defacto complainant to prosecute her case if she is capable of do so. Therefore, it is clear that if 

defacto complainant is capable of conducting his/her case she/he can be permitted to conduct criminal 

case on her own. 

 

It follows from the above discussion that though the courts have generally been reluctant in allowing 

private persons to intervene, the recent trend has been to allow for participation by those affected, in the 

criminal justice delivery mechanism. 

 



A plain reading of Section 301 reveals that though oral submissions before the court cannot be 

independent of the Prosecutor, a pleader instructed by a private person can definitely file written 

submissions before the court independent of the Public Prosecutor, if the court so permits. That apart, 

Sections 301 and 302 cover two different situations. Section 301 envisages a situation where the Public 

Prosecutor is in charge of a case and a private person instructs his pleader to intervene. In such cases, as 

has been rightly held, it is the Public Prosecutor under whose overall conduct and supervision the 

prosecution is carried on. However, Section 302 is concerned with a situation where any person not being 

a police officer below the rank of inspector, can prosecute a case, with the permission of the court, either 

himself or through his pleader. This amply signifies that CrPC contemplates a situation where the whole 

conduct of the case is with a private person. Thus two levels of intervention by private persons are 

envisaged under CrPC. One is under the supervision and control of the Public Prosecutor and the other 

independent of the Prosecutor. Thus clearly, in a case where a private person seeks the permission of the 

court to intervene, it is the discretion of the court to decide which level of intervention should be allowed 

in any given case. 

 

Coming next to the objections raised by the courts, it is clear that these are based on legal fictions and 

assumptions,which lead to distortion of reality, at least in India. The first fiction that operates is that when

a crime is committed, it is thesociety that is affected and the State should hence prosecute the offender. 

While this may be true, the role of the victimshould not be completely negated. While the State may or 

may not be affected, the victim definitely is. The veryassumption that the State derives the right to 

prosecute because of its being the victim goes to show that law recognisesthe right of affected persons to 

prosecute. Since the victim is most directly and substantially affected, she should beallowed to prosecute 

in the first instance. Only if she is unwilling or unable to do so, should the State take over on theground 

that it is an affected party as well. The victim should be allowed to have a major role in the prosecution 

and infact, should be allowed to engage her own counsel to carry on prosecution. Alternatively, if such a 

radical measure,which would equate a criminal trial to a civil prosecution is problematic, then in all cases,

the victim should be permittedto engage her own counsel, who will argue the case, along with the Public 

Prosecutor. This will ensure that the society,through the State, also has a stake in the matter. 

 

The second fiction, in relation to the Public Prosecutor is that the Public Prosecutor is an officer of the 

court, and not the counsel of the State, and hence she should be absolutely impartial, and should not work 

towards a conviction, but should strive to uphold the truth and assist the court in doing the same. This is 

an idealistic position, and practice has shown that the Prosecutor has basically become the counsel of the 

State. This is because, ultimately, the Prosecutor is appointed and removed by the State. Hence, she has 

no choice, but to be briefed by the State and to put forth the views of the State in the court of law. This 

has very clearly come through in the Best Bakery case1, wherein the Public Prosecutors seem to have 

followed the instructions of the State Government at every step.

 

S.397. Calling for records to exercise powers of revision:-
If examine the option that a third party has under CrPC one thing that stands out is Section 397 empowers

the High Court or the Sessions Court to call for the records of any proceeding, before any criminal court 

inferior to it to satisfyitself as regards the correctness, legality and propriety of any finding, sentence or 

order, recorded or passed by the lowercourt. 

 

(1) The High Court or any Sessions Judge may call for and examine the record of any proceeding before 

any inferior Criminal Court situate within its or his local jurisdiction for the purpose of satisfying itself or 

himself as to the correctness, legality or propriety of any finding, sentence or order,- recorded or passed, 

and as to the regularity of any proceedings of such inferior Court, and may, when calling for such record, 

direct that the execution of any sentence or order be suspended, and if the accused is in confinement, that 

he be released on bail or on his own bond pending the examination of the record. Explanation.- All 

Magistrates whether Executive or Judicial, and whether exercising original or appellate jurisdiction, shall 

be deemed to be inferior to the Sessions Judge for the purposes of this sub- section and of section 398.

(2) The powers of revision conferred by sub- section (1) shall not be exercised in relation to any 

interlocutory order passed in any appeal, inquiry, trial or other proceeding.

(3) If an application under this section has been made by any person either to the High Court or to the 

Sessions Judge, no further application by the same person shall be entertained by the other of them.



 

This can be done suo motu or if an application is filed by a party, including a party alien to the 

proceedings. Hence,the victim or a third party can point out the illegality, impropriety of order at the 

stage of revision. It makes no sense inallowing this at a later stage of the proceeding, but not at the trial 

stage itself. Also, as it can seen earlier, the Supreme Court has held that under Article 136 of the 

Constitution, it can hear the petition filed by a third party in any criminal proceeding. The same logic 

should be extended to the lower court and to the trial stage. This would also save the time of the High 

Court and the Supreme Court, which are already facing severe docket explosion. 

 

Concept of Plea Bargaining:-
Another provision in Cr.P.C., allowing third party intervention in criminal trail is Section 265A to 265L 

under Chapter XXIA for bargaining with accused accused regarding quantum of sentence. Plea 

Bargaining shall apply in respect of an accused against whom:

(a) the report has been forwarded by the officer in charge of the police station under Section 173 alleging 

therein that an offence appears to have been committed by him other than an offence for which the 

punishment of death or of imprisonment for life or of imprisonment for a term exceeding seven years has 

been provided under the law for the time being in force; or

(b) a magistrate has taken cognizance of an offence on complaint, other than an offence for which the 

punishment of death or of imprisonment for life or of imprisonment for a term exceeding seven years, has

been provided under the law for the time being in force, and after examining complainant and witnesses 

under Section 200, issued the process under Section 204

 

As per Section 265C of Cr.P.C. in working out a mutually satisfactory disposition the court shall issue 

notices to Public Prosecutor, the investigating officer, the accused and the Victim/defacto complainant. In

this section it is provided to both the parties at their will can engage advocate of their choice. As such this

is the another provision which allows the victim/defacto complainant in participating criminal trail.

 

Section 372 Proviso of Cr.P.C., also allows the victim/defacto complainant to prefer appeal against the 

acquittal or conviction of lesser punishment. 

 

Conclusion:-In the light of issues raised and authorities cited, I have no hesitation to concur the opinion

that locus standi should be provided to victim or any person interesting in victim to challenge the any

order affecting criminal  trial  and diminishes the case. But should not be provided to the stranger 3rd

parties No bar on frivolous andØin criminal trial due to the reasons of:  vexatious litigation – Double

edged sword. It will also prejudice the rights of accused. Against the general principle of law: There

should be an end to litigation. But locus standi can be provided.
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APPLICATIONS FOR DISCHARGE IN CASES INSTITUTED BASING ON

POLICE REPORTS AND OTHERWISE.

                                                                                  Sri N.Nagaraju, 
XII Addl.District Judge,

                                                                              Visakhapatnam 
&

          P.Bhaskara Rao
              Chief Metropolitan Magistrate

      Visakhapatnam

Discharge of Accused  U/Sec.227 Cr.P.C -  The Judge may discharge the

accused  if  on  consideration  of  the  record  of  the  case  and  documents

submitted, and hearing submissions of the accused and the prosecution, he

considers there is no sufficient ground.  He records his reasons for discharge.  

The Court is expected at this stage only to see whether there is any

prima facie  case  made out  by  the  prosecution.   It  is  not  expected  to  act

meticulously  at  this  stage.   For  this  purpose,  the  court  possesses  a

comparatively wider discretion to determine the question whether the material

on record, is sufficient to frame charge or not.  

Discharge: - 

After  hearing the prosecution and upon considering the record of  the

case before him and after perusing the documents submitted and after hearing

the submission of the accused, if the Judge considers that there is no sufficient

ground for proceeding against the accused he shall discharge the accused, but

before doing so, he should record his reasons.  To arrive at this conclusion it is

not necessary for the sessions court to enter into the pros and cons of the

matter or weighing and balancing the evidence or entering into debate and

discussing for  conviction  or  acquittal  as  the  said  procedure starts  after  he

commences the trial. At the stage of Sec.227 Cr.P.C the Judge has to merely

see whether a prima facie case  is made out  against the accused or not. 



Relevant Case Law (In AIR 1997 SC 2018), (AIR 1980 SC 52). (AIR 1980

SC 1780)

All  offences  are  divided  into  two  kinds  in  the  following  perspectives

namely 1) Summons Cases  and Warrant Cases 

2) bailable and non-bailable and 

3)cognizable and non-cognizable. 

Section 2 (w) Cr.P.C  defines - Summons case means a case relating to an

offence and not being a warrant case.  

Section 2 (x) Cr.P.C defines -  a warrant case means a case relating to an

offence punishable with death,  imprisonment for life or  imprisonment for a

term exceeding two years.

Section  2 (d) Cr.P.C defines - Complaint means any allegation made orally

or in writing to a Magistrate with a view to his taking action under the court,

that some person, whether known or unknown has committed an offence, but

does not include a police report. 

Explanation:      

A report made by police officer in a case which discloses after the commission

of a non-cognizable offence shall be deemed to be a complaint and the police

officer by whom such report is made shall be deemed to be the  complainant.

Police report Sec.2 (r) Cr.P.C defines – police report means a report

forwarded by a police officer to a Magistrate under Sec.173(2) Cr.P.C., 

 The word charge defines U/Sec.2(b) Cr.P.C includes any head of

charge when the charge  contains more heads than one.  

As per  Sec.207 Cr.P.C supplied to the accused of copy of police report

and  other  documents.  Sec.208  Cr.P.C  supply  of  copies  of  statements  and

documents to accused in other cases triable by Court of Sessions.  



 U/Sec.226 Cr.P.C Opening  case  for prosecution -  when the accused

appears or is brought the Court in pursuance of a commitment of the case

U/Sec.209 Cr.P.C, the prosecutor shall open his case by describing the charge

brought against the accused and stating by what  evidence he proposes to

prove the guilt of the accused. 

The  Hon’ble  Apex  Court  observed  that  the  Sessions  Judge  while

considering  the  question  of  framing  charge,  has  ample  power  to  see  the

material  on  record  is  sufficient  to  frame  the  charge.   But  for  the  limited

purpose of finding out whether or not a prima facie case against the accused

has been made out and if the materials placed before the court discloses a

grave  suspicion  the  court  will  fully  be  justified  in  framing  charges  and

proceeding with the trial.  In the above cases it has been observed that the

test to determine a prima facie case would naturally depend upon the facts of

each case and it is difficult to lay down the rule of universal application.   But

the Judge should not conduct enquiry in detail.  

In  Ramesh Singh’s case (AIR 1977 SC.Page 1489)  : The Sessions

court should not meticulously judge the true veracity and effect the evidence

at the time of framing charge.

As per decision reported in 2011 (4) ULJ Pg.288.  It was held that

under sec.233 Cr.P.C.,  material  produced by the prosecution alone is  to be

considered and not one produced by the accused.  At the time of framing of

charge  or  taking  cognizance,  the  accused  has  no  right  to  produce  any

material. 

The Applicable Law 

A CASES INSTITUTED ON A POLICE REPORT.    As per  decision

reported  in  AIR  1987  SC  863.   It  was  held  that  accused  can  be



discharged  in  the  absence  of  prima  facie  case  against  him  and

charges appear to be groundless.

Section 239 Cr.P.c., has to be read along with Section 240 cr.P.C.,

(AIR 1999 SC 2071) aspects to be considered in a case of discharge

explained AIR 2013 SC 52. 

Cases Instituted otherwise on a police report.

As  in  these  cases  there  is  no  investigation  and  the  accused  is  not

intimated  earlier  by  the  police  some  preliminary  steps  in  addition  are

prescribed to appraise the accused of the particulars and the nature of the

offence for which he is going to be tried. So it is provided.

1. In a case instituted otherwise than on police report, when the accused

appears  or  is  brought  before  a  Magistrate,  the  Magistrate  hears  the

prosecution and takes evidence in support of the prosecution.  The Magistrate

summons witnesses (Sec.244 Cr.P.C).

2. After taking evidence, if he finds that no case has been made out against

the accused he pass an order of discharge.  He may discharge the accused at

any previous stage if the charge is found without any basis and in such a case

he shall record his reasons (245 Cr.P.C)

3. If a prima facie case is made out by the prosecution that the accused has

committed an offence in which the court is competent to try the case after  At

the time of framing charge, the Court must read over and explained the charge

to the accused. At that stage accused may admit his guilt or deny the charge

framed against him or claimed to be tried.   

5. If the accused refuses to plead, or does not plead or claims to be tried or

is not convicted on his guilty plea, he is required to state whether he wishes to

cross examine any of the witnesses for the prosecution.   The witnesses named

by him are recalled for further cross and re-examination.   Any other witness

remaining unexamined by the prosecution may be examined.



6. The accused is then called upon to enter upon his defence and produce

his evidence.   If the accused puts in any written statement, it is filed in the

record.   If the accused applied for process for compelling the attendance of

any witness for giving evidence or for production of any document or thing, the

magistrate  issues  the  process  unless  he  considers  that  such  application  is

made for vexation or delay or for defeating the ends of justice.  Such ground is

recorded in writing (Section 247 Cr.P.C)

Section 227 Cr.P.C.,

If  upon  consideration  of  the  record  of  the  case  and  the  documents

submitted therewith, and after hearing the submissions of the accused and the

prosecution  in  this  behalf,  the  Judge  considers  that  there  is  not  sufficient

ground for proceeding against the accused he shall discharge the accused and

record his reasons for so doing.

Scope:-   Distinction between the scope of  sections 227, 239 and 245 of

Cr.P.C  (see the relevant case law  (AIR 1986 SC 2045) Court has to consider

the material at the stage of framing of charge (1997 (3) Supreme 73). 

Accused  can  be  discharged  only  after  considering  the  allegations  in

charge sheet and relevant case law AIR 197 SC 2401.

Sessions Court has jurisdiction to frame charges if facts justify the same.

AIR 1977 SC .

Court to form an opinion of commission of offence while framing charge.

Sunil Kumar Vs. State of Bihar. 1997 (2) Crimes 131

2. Discharge: Discharge can be asked for at any stage of trial 1987 Cr.L.J.

584.

3. Prima facie case :  -  Order of  discharge is not justified where there is

prima facie case made against the accused.  1983 S.C.C.( Crl.82).



4. Reasons to be recorded   -  Reasons to be recorded while discharging

accused (1992 Cr.L.J. 3120 (M.P) The Applicable Law)

Section  239  Cr.P.C.,  when  accused  shall  be  discharged  –  (1)  If,  upon

considering the police report and the documents sent with it under Section 173

Cr.P.C and making such examination, if any, of the accused as the Magistrate

thinks  necessary  and  after  giving  the  prosecution  and  the  accused  an

opportunity of being heard, the Magistrate considers the charge against the

accused to  be  groundless,  he  shall  discharge  the  accused,  and  record  his

reasons for so doing.

Ingredients for Discharge

The Court will have to consider the Police Report and the Charge Sheet

(F.I.R and Final case Report) as submitted to it by the Police under Section 173

Cr.P.C.

The Magistrate may examine the Accused if he deems fit.

Thereafter both the Prosecution and the Accused parties versions would

be heard.

Charge against the accused to be groundless – There should not be in

existence an iota  of  evidence against the accused.   The Court  also has to

satisfy itself that there is no prima facie (on the face of it) case against the

accused.

Then the Accused shall be discharged.

Applicability of Discharge

Discharge as under section 239 Cr.P.C., is applicable to Warrant

cases (cases of a serious nature)

 The  foremost  principal  to  be  observed that  when the  Police  files  the

Charge sheet,  the material particulars pertaining to the offences alleged are

missing to be considered for discharge. 



To Simplify;

1. The  accusation  leveled  in  the  charge  sheet  is  simply  for  instance:

Accused charged under section 120 B/420/467 of the Indian Penal Code.

2. The Courts have unanimously held that in such circumstances as the

Police have failed to state details as to how the offence was committed i.e.,

material particulars of the offence; the accused is liable to be discharged.

Thus if the vital elements of the crime such as common intent in Criminal

Conspiracy,  Dishonest  intention  in  cheating;  Wrongful  Economic  gain  in

Forgery  are not  made out  in  the charge sheet,  then the Court  is  liable  to

discharge the Accused as no prima facie case is made out.

Documents perused by the Court

At the stage of framing of charges, the prosecution evidence does not

commence, therefore, the Magistrate has to generally consider the materials

as placed before it  by the Investigating Officer.  It  is appearant that at the

stage of framing of a charge, probative value of the materials on record cannot

be gone into; the material brought on record by the prosecution have to be

accepted as true at that stage.   “The crystallized Judicial view is that the Court

cannot conduct a deep enquiry into the evidence at that stage.

Thus the Complainants  allegations + Witnesses statements  + Charge

sheet as prepared during investigation are the materials to be considered by

the court.

Contents in an Application for Discharge under section 239 Cr.P.C.

1. Depending upon the nature of the offence, it has to be ascertained.

2. That no material particulars of the offence have been specified in the FIR

and charge sheet i.e., Vague  allegations in FIR and charge sheet.

3. That  the  FIR  and  charge  sheet  allegations  have  not  supported  by

evidence.



4. That the version of the Prosecution has not been supported by any of the

witnesses for the prosecution

5. Contradictions present in the versions of the Prosecution and witnesses.

6. That  the  allegations  in  the  charge  sheet  are  new and different  from

Complaint allegations and these new allegations were not communicated to

the accused to defend by the accused by producing supporting evidence.

Conclusion

   In such circumstances, the court provides the  provisions under section

239/240 Cr.P.C.,  where under premature discharge can be claimed by such

accused.

The  provisions  dealing  with  the  trial  in  warrant  cases  by

Magistrates may be discussed under three heads viz.,

a) Provisions mainly applicable in respect of warrant cases instituted on  a 

police report.  

(Section 238 to 243 Cr.P.C) 

b) Provisions exclusively applicable in respect of warrant cases instituted 

otherwise than on police report (Sec.244 to 247 Cr.P.C)

c) Provisions which are commony applicable to all warrant cases whether 

instituted on police report or otherwise (sec.248 to 250  Cr.P.C)

The cases instituted on a police report.

Supply of copies to the accused – When a case is instituted on a police

report, the Magistrate has to satisfy himself  that the documents referred to in

Sec.207 Cr.P.C have been furnished to the accused under Sec.238 Cr.P.C.

2. If  after  considering  the  police  report,  the  documents  referred  to  in

section  173 Cr.P.C  and  after  examining  the  accused and after  hearing  the



prosecution and the accused, the Magistrate considers the charge against the

accused to be groundless, he shall discharge him (under sec.239 Cr.P.C)

3. If the Magistrate comes to the opinion that the accused shall frame a

charge.  The charge shall be read over and explained to the accused and he

shall be asked whether he pleads guilty or claims to be tried (under sec.240

cr.P.C )

D) Cases instituted otherwise on police report.

As  in  these  cases  there  is  no  Investigation  and  the  accused  is  not

intimated earlier by the police, some preliminary steps in addition or prescribe

to appraise the accused of the particulars and the nature of the offence for

which he is going to be tried.   

In  a  case  instituted  otherwise  than  a  police  report,  when  accused

appears  or  his  brought  before  a  Magistrate,  the  Magistrate  hears  the

prosecution and takes evidence in support of the prosecution.   The Magistrate

summonned witnesses under Sec.244 Cr.P.C.

After taking evidence, if he finds that no case has been made out against

the accused, he passes an order of discharge.  He may discharge the accused

at any previous case.  If the charge is found without any basis and in such a

case, he shall record his reasons. (Sec.245 Cr.P.C)

 If a Prima facie case is made out by the Prosecution that the accused has

committed an offence that Court is competent to try and adequately punish,

he frames a charge against the accused.

PRINCIPLES COMMON TO BOTH POLICE CASE OR PRIVATE CASE:

CONCLUSION OF TRIAL.

1. If the Magistrate finds the accused not guilty, he acquits the accused.

But , if finds the accused guilty he convicts him (Sec.248 Cr.P.C)



2. If the complainant is absent on the day of hearing,

(i) if the offence is compoundable in nature.

ii) If the offence is  not  cognizable one, the Magistrate may at any time

before the charge is framed discharged the accused under Sec.249 Cr.P.C.

 Under Sec.258 Cr.P.C., : Power to stop proceedings in certain cases.

In  any  summons  case  instituted  otherwise  than  upon  complaint,  a

Magistrate  of  the  1st class  or  with  the  previous  sanction  of  Chief  Judicial

Magistrate, or any other Judicial Magistrate, may for reasons to be recorded by

him stop the proceedings at any stage without pronouncing any Judgment and

where such stoppage of proceedings is made after the evidence of principal

witnesses has been recorded pronounce a Judgment of acquittal and in any

other  case  release  the  accused  and  such  release  shall  have  the  effect  of

discharge.

Discharge  can  be  only  after  considering  averments  in  charge  sheet.

( Relevant case Law AIR 1997 SC 2401).   

Court may discharge accused if two views are possible, one giving raise

to suspicion only as distinguish from grave suspicion. (AIR 2010 SC 663).

At the stage of framing charge, the Court cannot enter into meticulous

scrutiny of the evidence and material.  The entire responsibility for framing of

the charge rests with the Court.   Defective framing of charges has caused

miscarriage of Justice.  Therefore, great care and caution is required on the

part of the Presiding Officer of the Criminal Court while framing the charges.  

Once a charge is framed in a warrant case, instituted either on complaint

or on police report, the Magistrate has no power to discharge the accused and



therefore, he can either acquit or convict the accused unless he decides under

Sec.325 and 360 of Cr.P.C.,

U/Sec.226 of Cr.P.C. - The prosecutor shall open his case by describing

the  charge  brought  against  the  accused and stating  by  what  evidence  he

proposes to prove the guilt of the accused.

Once a charge is framed in a warrant case instituted either on complaint

or on police report, the Magistrate has no power under the code to discharge 

the accused and thereafter he can either acquit or convict the accused unless

he  decides  under  section  325  and  360  of  Cr.P.C.,  (AIR  1979  SC  94  in

between Ratilal Bhanji Mithani Vs. State of Maharastra and others)

Where there are two cases before Magistrate i.e., one filed by complaint

and the  other  by  police,  both  the  cases  have to  be  tried and disposed of

together  (1991 (1) Crimes 54 AP).    At the stage of framing charge, the

Court is not required, to minutely or meticulously going to the merits of the

evidence collected by the prosecution.  The consideration for the court to say

that there is sufficient ground for proceeding against the accused to depend

upon the facts of each cases and it is difficult to lay down a rule of universal

application.   Accused is entitled to ask for discharge from prosecution at any

stage  of  trial  (1989 C.R.L.J.Page 584).   When the  Court  discharges  the

accused, it is imperatively to record the reasons, but for framing the charges

the Court is required to form an opinion that there is ground for presuming that

the accused has committed the offence and reasons need not be recorded

(Lalu Prasad Vs. State of Bihar 2007 (1) SCC 49).    The court is framed

the charge against the accused and proceed with the trial only. 

DISPOSAL OF CASES WITHOUT TRIAL:-

U/sec.227 of Cr.P.C., - Discharge – If upon consideration of record of

the  case  and  the  documents  submitted  therewith  and  after  hearing  the



submissions  of  the  accused  and  the  prosecution  in  this  behalf,  the  Judge

considers  that  there  is  not  sufficient  ground  for  proceeding  against  the

accused, he shall  discharge the accused and record his reasons.   Accused

entitled  to  ask for  discharge from prosecution at  any stage of  trial  (1989

Cr.L.J.584).  If  the trial Court is satisfied that a prima-facie is made out, a

charge has to be framed (A.I.R. 1986 S.C. 2045)

    U/Sec.229  of  Cr.P.C.,  -  When accused  shall  be  discharge  –  If  upon

considering the police report and documents sent with it U/Sec.173 of Cr.P.C.,

and making such examination if any of the accused as the Magistrate thinks

necessary and after giving the prosecution and the accused an opportunity

being hear,  the Magistrate considers the charge against the accused to be

groundless,  he shall  discharge the accused and record his  reasons.   If  the

complaint being barred by limitation, he cannot frame the charge, but, he has

to discharge the accused U/Sec.468 of Cr.P.C.   If the Magistrate is satisfied,

frame the charge U/Sec.240 of Cr.P.C.   The charge shall  then be read and

explained to the accused and shall be asked whether he pleads guilty of the

offence or claims to be tried.

U/Sec.241 of Cr.P.C. - Conviction on plea of guilty – U/Sec.245 of Cr.P.C

– If  the Magistrate feels no case is  made out against the accused and the

Magistrate shall discharge him.

U/Sec.252 of Cr.P.C - If the accused pleads guilty, the Magistrate shall

recorded the plea as nearly as possible in the words used by the accused and

may in his discretion convict him.

U/Sec.253 of Cr.P.C. - Conviction of plea of guilty in absence of accused

in petty cases.



At the stage of examination of accused U/Sec.251 of Cr.P.C., the Court

has ample power to dispense with the personal presence of the accused (2002

(2) A.L.T. (Crl.) 559 (A.P.)

The  presence  of  accused  is  not  necessary  to  discharge  the  accused

U/Sec.227 of Cr.P.C., or U/Sec.239 of Cr.P.C.

Discharge of  the accused U/Sec.227, 239, 240 and 245 of Cr.P.C.  the

Magistrate has power to discharge the accused if he considers the charge to

be ground less in which case he is required to record reasons.   But if  he

decided to frame charge, he is not required to record reasons.  Detail order is

not necessary at this stage.  At Interlocutory stage  is un-necessary.  (2000

Cr.R.251 SC)

At the time of framing charge, the accused has no right to produce any

material in support of his defence (2005 SCC (Crl) Pg.415) State of Orissa

Vs. Devandranadh Padhi.   Reasons to be recorded while discharging the

accused.  Order of  discharge is  not  justify  where there is  prima facie  case

(1983 SCC (Crl.) 82).   
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Discharge application is the remedy provided to the person who

has  been  charged  maliciously.  If  the  false  allegations  have  been  made

against  him,  he  can  file  an  application  for  discharge.  He  is  entitled  to

acquittal if the evidence placed by the prosecution is not sufficient to prove

the offence.

This application can be filed before the charges have been framed against

him if  the judge opines that there are no sufficient grounds available for

implementing the proceedings  against  the accused and he is  entitled  for

discharge. The discharge application can only be filed against warrant cases

as provided U/sec.2(x) of Cr.P.C. It provides the meaning of warrant case as a

case relating to an offence punishable with death, imprisonment for life or

imprisonment for a term exceeding two years. 

Under  the  code  of  criminal  procedure,  there  are  two  major

classifications of  criminal  cases. They are police cases and private cases.

Further they are classified as warrant cases before the magistrate and court

of sessions,  summon cases and summary trial cases. All these cases may

arise out of police cases and also private cases. 

Under  the  following  provisions  of  criminal  procedure  code  ,  the

question of discharge arises :– 

1) Discharge of accused before a court  of session :

Section 227 of CrPC provides the discharge of the accused in a case

instituted by the police or private complaint and when the matter is

committed to the court of sessions the question of discharge arises.



The said section reads as follows: 

     “  If  upon  consideration  of  the  record  of  the  case  and  the

documents submitted therewith, and after hearing the submissions

of  the  accused  and  the  prosecution  in  this  behalf,  the  Judge

considers that there is not sufficient ground for proceeding against

the accused, he shall discharge the accused and record his reasons

for so doing’’.  

In  fact  the  question  of  discharge  arises  at  the  time  of  framing

charges. The court  has power to sift  and weigh the evidence for

limited purpose of finding out whether or not prima facie case was

made  out.  Grave  suspicion  will  justify  in  framing  charge.  Judge

should not make a roving enquiry but has to consider the broad

probabilities  of  the case, total  effect of  evidence and documents

produced in court. 

The scope and ambit of the consideration by the trial court at the

stage of sections 226, 227 and 228 of CrPC was considered by the

Hon’ble Apex court in  Niranjan Singh Karamsingh Vs.Jitendar

Bhimraj and others(1979 Crl.LJ 154 SC) after considering the

law on the subject, the Hon’ble Apex Court approved the following

observations laid down in Prafulla kumar Shamal’s case. 

1) That the Judge while considering the question of framing

the charges u/sec 227 of the code  has undoubted power to

sift  and  weigh  the  evidence  for  the  limited  purpose  of

finding out whether or not a prima facie case against the

accused has been made out. 



2) Where the material placed before the court disclose grave

suspicion against the accused which has not been properly

explained  ,  the  court  will  be  fully  justified  in  framing  a

charge and proceeding with the trial. 

3) The test to determine a prima facie case would naturally

depend upon the  facts of each case and it is difficult to lay

down a rule of universal application. By and large however

if two views are equally possible and the Judge is satisfied

that the evidence adduced before him while giving rise to

some  suspicion  but  not  grave  suspicion  against  the

accused, he will be fully with in his right to discharge the

accused. 

4) That in exercising his jurisdiction u/sec. 227 of the code ,

the Judge cannot act merely as a post office or a mouth

piece of the prosecution , but has to consider the broad

probabilities of the case, the total effect of the evidence

and  documents  produced  before  the  court  ,  any  basic

infirmities appearing in the case and so on. This however

does  not  mean  that  the  Judge  should  make  a  roving

enquiry into the pros and cons of the matter and weigh the

evidence as if he was conducting a trial. 

2) Sec. 239 of Criminal procedure Code which provides when

the accused shall be discharged in trial of warrant cases by

Magistrate and the case was instituted on a police report:

Sec. 239 provides as follows:

        “ If, upon considering the police report and the documents

sent with it under section 173 and making such examination, if

any, of the accused as the Magistrate thinks necessary and after

giving the prosecution and the accused an opportunity of being

heard, the Magistrate considers the charge against the accused

to be groundless, he shall discharge the accused, and record his

reasons for so doing”.

In general the following points to be noted down in an application

for discharge u/sec. 239 CrPC.

a) Depending  upon  the  nature  of  the  offence  ,  it  has  to  be

asserted. 



b) That  know  material  particulars  of  the  offence  have  been

specified in FIR and charge sheet i.e. vagueness in allegations

in FIR and charge sheet.

c) That  the  FIR  and  charge  sheet  allegations  have  not  been

supported by the evidence.

d) That the version of the prosecution has not been supported by

any of the witnesses for the prosecution.

e) Contradictions present in a versions of the prosecutions and

witnesses. 

f) That the allegations in the charge sheet are new and different

from compliant  allegations and these new allegations  were

not communicated to the accused to defend his case. 

While receiving a discharge application, the court has to consider the

following facts:

a) The report and charge sheet submitted by police U/sec. 173

CrPC.

b) Adequate opportunity to be heard ,  has been given to the

prosecution and the accused

c) The  Magistrate  thinks  through  the  charges  as  false  and

unsubstantiated.

Before framing of a charge the mandatory provisions of Sections 239 and

240 should be complied with  and the charge against the accused should not

be framed without considering the police report and documents sent with it

and Sec. 173 of CrPC. The same view was expressed by the Hon’ble Apex

Court in Nagappa Yamanappa Kulakarni Vs. State of Karnataka 1982

Crl. Law Journal NOC 67.

  While considering an application for discharge u/sec. 239 of CrPC, the

court  has  to  consider  whether  there  is  a  ground  for  presuming  that  the

offence has been committed. It does not have consider whether a ground for

conviction has been made out. It was expressed by the Hon’ble Apex Court

in  State  of  Tamilnadu  by  Inspector  of  Police  Vigilance  and

Anticorruption Vs.N.Suresh Rajan and others (2014 (1) Crimes 1 SC).



No doubt the question of discharge U/sec. 239 of CrPC arises only at

the time of framing of charges. At that stage the Magistrate  has to comply

with the following requirements. 

(a) Making of Prima facie case against the accused on the basis of

material before the court.

(b) The case must be triable as a warrant case

(c) The Magistrate must be competent to try such offence

(d) The  Magistrate  must  be  competent  adequately  to  punish  the

accused

(e) Opportunity has been provided to both parties i.e. accused as

well as the prosecution.

(f) Offence is triable under chapter 19 of CrPC as a warrant case. 

The accused can be discharged only at the stage of Sec. 239 of CrPC.

An order of discharge cannot be passed if charge against him has been

framed. After framing the charge , there will be an order of acquittal.

There is no provision in the CrPC which permits the review of an order

and as such the Magistrate cannot invoke inherent powers for setting

aside the charge already framed by him. 

3) Sec. 245 of Criminal procedure Code which provides when

the accused shall be discharged in trial of warrant cases by

Magistrate and the case was instituted otherwise :

Sec. 245 provides as follows:

(1) If  upon,  taking  all  the  evidence  referred  to  in  Sec.  244

CrPC, the Magistrate considers for reasons to be recorded ,

that no case against the accused has been made out which

if un-rebutted would warrant his conviction, the Magistrate

shall discharge him.

(2) Nothing  in  this  section  shall  be  deemed  to  prevent  a

Magistrate from discharging the accused at any previous

stage of the case if , for reasons to be recorded by such

Magistrate, he considers the charge to be groundless. 



There is a  major distinction as regards discharge of an accused

from a  warrant  case  instituted  upon  a  police  report  and  a  warrant  case

instituted upon a private complaint filed u/sec. 200 CrPC as follows:

In the warrant case instituted upon police complaint the Magistrate has to

consider the final report, statements of witnesses recorded U/sec. 161  of

CrPC, documents if he feels necessary he can examine the accused and if he

finds charges are groundless, he can discharge the accused U/sec. 239 CrPC.

In  a  warrant  case  instituted  upon  private  complaint  ,  after  recording

evidence discharge petition can be entertained. At this stage the accused

can be provided with an opportunity to cross examine the witnesses u/sec.

244 CrPC or he may avail  an opportunity to cross examine the witnesses

after framing of charges. 

4)  Sec.  258  of  Criminal  procedure  Code  which  provides

discharge of  accused in cases instituted by police in respect

of summon cases by stopping proceedings in certain cases 

Sec. 258 provides as follows:

In  any  summons  case  instituted  otherwise  than  upon

complaint, a Magistrate  of the first class or, with the previous sanction

of the chief Judicial Magistrate, any other Judicial Magistrate, may, for

reasons to  be recorded by him,  stop the proceedings  at  any stage

without  pronouncing  any  judgment  and  where  such  stoppage  of

proceedings is made after the evidence of the principal witnesses has

been recorded, pronounce a judgment of acquittal, and in any other

case, release the accused, and such release shall have the effect of

discharge. 

No doubt, the question of discharge in summons cases does not

arise but in certain cases it is possible as shown in Sec. 258 CrPC. 



The Hon’ble Apex Court observed that there is no power

available the Magistrate to discharge an accused in a summons trial

but the accused in a summons case can ask for a revision U/sec. 397

CrPC (Amith Sibal V.Arvind Kejiriwal 2016 SCC online SC 1516)

5) The question of discharge arises  in case of withdrawal

from prosecution U/sec. 321 of CrPC. 

Sec. 321 CrPC provides as follows:

The public Prosecutor or Assistant Public Prosecutor  in

charge of a case may, with the consent of the court, at any time

before the Judgment is pronounced, withdraw from the prosecution

of any person either generally or in respect of any one or more of

the offences for which he is tried, and , upon such withdrawal:

(a) if it is made before a charge has been framed, the

accused  shall  be  discharged  in  respect  of  such

offence or offences;

(b) if it is made after a charge has been framed, or when

under  this  doe  no  charge  is  required,  he  shall  be

acquitted in respect of such offence or offences.

6) The question of discharge arises in case of absence of

complainant  in  a  private  complaint   filed  under  warrant

procedure u/sec. 249 CrPC.

Sec. 249 CrPC provides as follows:

When  the  proceedings  have  been  instituted  upon

complaint, and on any day fixed for the hearing of the case,

the complainant is absent, and the offence may be lawfully

compounded or is not a cognizable offence, the Magistrate

may, in his discretion, notwithstanding  anything

hereinbefore contained, at any time before  the  charge  has

been framed, discharge the accused. 

7)  The  discharge  also  arises  when  offences  effecting  the

administration of justice u/sec. 348 of CrPC. 

Sec. 348 CrPC provides as follows:

When  any  court  has  under  section  345  adjudged  an

offender to punishment,  or has under section 346 forwarded him to

a Magistrate for trial, for refusing or omitting to do anything which



he  was  lawfully  required  to  do  or  for  any  intentional  insult  or

interruption, the court may, in its discretion, discharge the offender

or  remit  the  punishment  on  his  submission  to  the  order  or

requisition  of  such  court,  or  on  apology  being  made  to  its

satisfaction. 

8) The discharge also arises when an accused is lunatic

or unsound mind being tried before court u/secs.328

and 329 CrPC.

As   per  these provisions  if  the Magistrate  is  informed that

after the accused is  examined by Psychiatrist  or by clinical

psychologist  that  the  accused  is  unsound  mind  and  he  is

unable to enter into defense and he is found in capable , the

Magistrate or court shall  record a finding to that effect and

further if the Magistrate or court finds that there is no prima

facie  case  made  out  against  the  accused  and  in  such

circumstances instead of postponing the trial, discharge the

accused and later he will be dealt u/sec. 330 of CrPC. 

Order of discharge is not possible after framing the

charge:

The accused can be discharged only at the stage of 227 or

239 CrPC apart  from leaving other circumstances as enlightened

above under different provisions. An order of discharge cannot be

passed,  if  charge against  the accused has been framed. In  such

circumstances it leads for either acquittal or conviction on merits. In



this regards, there is no any provision which permits the review of

an order passed by the Magistrate or Session Judge. 

Conclusion:

 I  expressed my views in discharge of accused from the

cases instituted by police  or  otherwise on the applications received

from the accused. In fact I strongly believe that instead of receiving

applications for discharge of accused, the court certainly has to hear

both the parties before framing of charges and when there is no any

material for framing of any charge , then the Magistrate or Judge may

discharge the accused instead of proceeding further. 

    J.V.V.Satyanarayana Murthy
II Addl. Junior civil Judge – cum –
XII Addl. Metropolitan Magistrate

Anakapalle


