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1.   The comprehensive definition of “Case and Counter”:-

It  is  not  defied in  the Criminal  Procedure Code with regard to “Case and

Counter”,  but there is judge made law about the same. In Sudheer and Ors. ETC vs.

State of MP decided on 02-02-2001, defined as: 

When two criminal  cases  relate  to  the  same incident,  they are  tried  and

disposed off by the same court by pronouncing judgments on the same day. Such

two different  versions  of  the  same  incident  resulting  in  two  criminal  cases  are

compendiously called “Case and Counter Case by some High Courts and cross cases

by some other High Courts. 

A  case  and  counter  case  are  criminal  offences  originating  from  a  single

incident, happening at one particular area at a time which can in the opinion of a

reasonable  man  be  said  to  have  occurred  together  or  at  the  same  time,  in

respective of the offence being prosecuted as a summons case or a warrant case. 

2.     The different kind of cases and counter cases may be as follows:-

a. Case originating out of political rivalry, shooting, etc., especially in times

of election or other politically charged periods;

b. Disputes arising out of  property matters  especially where arrests  have

been made U/sec. 107 and 116 of Cr.P.C.;

c. Cases originating out of communal clashes;

d. Cases originating out of clashes between two or more fractions;

e. Cases originating out of matrimonial disputes fall in within the domine of

law ie., U/sec. 498-A of IPC;

The procedure for the case and counter:-

In the above same ruling, discussed about the procedure in the case and

counter cases. 
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In that preposition held that, way back in 1920’s, a Division Bench of Madras

High Court (Waller and Cornish JJ) made a suggestion (in Re-Goriparthi Krishnamma-

1929, Madras weekly notes 881) that “a case and counter case arising out of the

same affect should always, if practicable beat tried by same court and each party

would represent themselves as having been the innocent victims of the aggression

of order”. 

Close to its heels Jackson, J, made an exhortation to the then legislature to

provide a mechanism as a statutory provision for trial of both cases by the same

court (vide Krishna Pannadi vs. Emperor AIR 1930 Madras 190). The learned Judge

said thus:

“There is no clear law as regards the procedure in counter cases, a defect

which the legislature ought to remedy. It is a generally recognized rule that such

cases  should  be  tried  in  quick  succession  by  the  same  judge,  who  should  not

pronounce judgment till the hearing of both cases is finished”.

We  are  unable  to  understand  why  the  legislature  is  still  parrying  to

incorporate such a salubrious practice as a statutory requirement in the Code. The

practical reasons for adopting a procedure that such cross cases shall be tried by

the same court, can be summarized thus: (1) It staves off the danger of an accused

being convicted before his while case is before the court. (2) It deters conflicting

judgments being delivered upon similar facts; and (3) In reality the case and the

counter case are, to all intents and purposes, different or conflicting versions of one

incident. 

There is no provision in criminal  procedure code or in the evidence Act  dealing

exclusively with the trial  of  cross cases,  but so many Hon’ble High Courts have

reiterated the need to follow the said practice as a necessary legal requirements for

preventing conflicting decisions regarding one incident. The Hon’ble Apex Court has

given its approval to the said practice in Nathilal and Ors vs  State of UP reported in

1990 (Supp) SSC 145. The procedure to be followed in such a situation has been

succinctly delineated in the said decision and it can extracted here:  

          “We think that the fair procedure to adopt in a matter like the present where

there are cross cases, is to be direct that the same learned judge must try both

cross  cases  one after  the other.  After  recording of  the evidence in one case is

completed. He must hear the arguments but he must reserved the judgment. Their

after he must proceed to hear the cross case and after recording all the evidence he

must hear the arguments but reserve the judgment in that case. The same learned

judge  must  there  after  dispose  of  the  matters  by  two  separate  judgments.  In

deciding  each  of  the cases,  he can  rely  only  on the evidence recorded in  that

particular case. The evidence recorded in the cross case cannot be looked into. Nor
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can the judge be influence by whatever is argued in the cross case. Each case must

be decided on the basis of the evidence it has been placed  on the record in that

particular  case  without  being  influence  in  any  manner  by  the  evidence  or

arguments urged in cross case. But both the judgments must be pronounced by the

same judge one after the other”. 

In state of MP vs Mishri lal reported in 2003 9 SSC 426, wherein the Hon’ble Apex

court observed as follows:-

It would have been just fair and proper to decide both the cases together by the

same court in view of the guidelines devised by this court in Nathilal’s case(supra).

The cross cases should be tried to gather by the same court irrespective of the

nature of the offence involved. The rationale behind this is to avoid the conflicting

judgments over the same incidents because if cross cases are involved to be tried

by the two courts separately there is likelihood of conflicting judgments. 

In sum up above the same, the procedure proscribed by the Hon’ble Apex Court and

various High Courts in this regard as both the cases must be tried separately and

independently by the same judge but the Assist Public Prosecutor is not one and the

same to both cases and another Assistant Public Prosecutor has to appoint for the

cross case. Once evidence is recorded in both cases and completion of hearing in

both cases, the same should be decided simultaneously by separate judgments. The

impression is that if we follow the above referred procedure, major concern fair try

to both the parties would be adequately address.

INVESTIGATION IN CROSS CASES:

Investigation in cross cases to presents vexed and complicated issues. The

Supreme  Court  has  emphasized  that  in  cross  cases   investigation  should  be

conducted by one and the same investigation officer. In state of MP vs Mishri lal the

Supreme Court has emphasized the point by observing that

‘‘In the instant case, the investigation officer  submitted the challan against both

the parties. Both the complaints cannot be said to be right. Either of them must be

false. In such a situation, legal obligation is cast upon the investigation officer to

make an endeavor to find out the truth and to cull out the truth from the falsehood.

Unfortunately,  the  investigation  officer  has  failed  to  discharge  the  obligation,

resulting in grave miscarriage of Justice”.    

In ILR 2010 Karnataka 1719, the Hon’ble Karnataka High Court held that the

same investigation officer should investigate both the case and counter case and to

file the final report due to the following reasons as the same originated out of the

same incident  and a distinction must be made between aggressor and victim and
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laying of charge sheet should be reflective of application of mine on the part of the

investigating officer. 

The  case  and  counter  case  should  be  conducted  by  the  separate

prosecutors:- 

The prosecution should be conducted by separate prosecutors. Sec. 129 of

the Indian Evidence Act 1872 provides: 

Confidential communication with legal advisers. 

No  one  shall  be  compelled  to  disclose  to  the  court  any  confidential

communication  which  has  taken  place  between  him  and  his  legal  professional

adviser, unless he offers himself as a witness in which case he may be compelled to

disclose  any  such  communication  as  may  appear  to  the  court  necessary  to  be

known in order to explain any evidence which has given, but not others. 

According to the above, in this regard in Gooty Sannayya and Ors vs. State of

Karnataka reported in 1976 (1) Karnataka LJ 10, where in the Hon’ble Karnataka

High Court held that, the prosecution in both cases was conducted by the same

prosecutor.  What  is  said above would aptly  attract  the age – old  saying that  a

person can’t ride on two horses running in opposite directions and he attempts to

do so, the earth would be his destination. In the end, I must observed that,  the

prosecution  agency  do  not  see  to  have  evinced  the  same  interest  while

investigating this case right from the beginning till end, as they have done in cross

case through the same incident as given rise to both the cases. 

The position of the investing officer is different from the prosecution.  The

investigating  officer  is  one  and  the  same  in  both  case  and  counter,  but  the

prosecuting officer can’t be the same. If the prosecuting officer is the same, there is

real danger of bios approach, the ineffective prosecution. The very nature of the job

entails  a  private  confidence  between  the  prosecuting  officer  and  the  party  is

representing. While it is true that the prosecuting officer is expected to present a

true  state  of  facts,  his  position  vis  versa,  the  party  can’t  be  ignored.  The

prosecuting officer can under no circumstances be the same. 

Recording statement  U/sec. 313 Cr.P.C in case and counter cases:- 

 The procedure  prescribed by the Hon’ble Apex Courts and various High

Courts once the evidence is over in one case, the other case should be taken up for

recording of evidence. The question remains whether statement U/sec.313 Cr.P.C

should  be  recorded  once  evidence  in  both  the  cases  is  complete  or  should  be

recorded just after completion of evidence in first  case and once the statement

U/sec. 313 Cr.P.C is recorded in the first case other should be taken up for recording

of evidence. The objective statement U/sec.313 Cr.P.C is to provide an opportunity
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to the accused to explain the circumstances appearing against him in the case. If

the accused in the first case is required to give statement U/sec.313 Cr.P.C before

his case is taken up for evidence it may lead to premature discloses of his case

which may cause prejudice of him. Though, there are no clear cut guidelines in this

regard, it would be desirable if the statement U/sec.313 Cr.P.C recorded once the

evidence is both cases is completed and the whole case of the parties is before this

court. The requirement is that accused shall not be compelled as per the principals

of the fair trial and as per the production given to the accused under Article 20, 21

and 22 of the constitution of the Constitution of India. 

According to Article 20(3) of constitution provides for ‘‘ no person accused of any

person shall be compelled to a witness against himself. Once is that the burden is

on the state or rather the prosecution to prove that accused is guilty. Another is

that an accused is presumed to be innocent till he is proved to be guilty. A third is

the right of accused against self incrimination, namely, the right to be silent and

that  he  cannot  be  compelled  to  incriminate  against  himself  there  are  also

exceptions to the rule. An accused can be compelled to submit to investigation by

allowing his photographs taken, voice recorded, his blood samples tested, his hair

or other bodily material used for DNA testing etc. 

In cases accused coming of as a witness, the right of cross examination should be

made available in sight of  the importance of the right of cross examination. No

person can be convicted on the basis of any piece of evidence which have not been

provided opportunity to disprove. However we see an apparent conflict between

excessive of  the right available to the accused under Article 20(3) U/sec.132 of

Evidence  Act.  Once  the  constitution  allows  the  accused  right  against  self

incrimination,  evidence  law  provides  that  a  witness  cannot  refuse  to  provide

answers just by citing the reason of his crimination. A witness is not executed from

his liability to answer the question put to him. When an accused comes to as a

witness and gives testimony which can have the effect of  criminating the other

party, the accused gives it out of his free will. It has the same status as that of the

exceptions to Article 20(3).

Case and Counter cases amalgamation or clubbing of  criminal cases:

Whether a common trial can be held irrespective of two cases, one on the

basis of  charge sheet filed by the police and on the other  basis on the protest

petition, which has been treated as a complaint. 

Sec. 210 of Criminal Procedure Code provides the procedure to be followed

when there is a complaint case and police investigation in respective of the same

offence.
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Sub section (1) of 210 provides that, when a case instituted otherwise than a

police case, namely, a complaint case, the Magistrate is informed during the court

of enquiry or trial that an investigation by the police is in progress in relation to the

offence, which is the subject matter of enquiry or trial held by him, the Magistrate is

required to say the proceeding of such enquiry or trial and to call for a report on the

matter from the police officer conducting the investigation. 

Sub Section (2) provides that if a report is made by the investigating officer

U/sec. 173 and on such report, cognizance of an offence is taken by the Magistrate

against any person, who is an accused in a complaint case, the Magistrate shall

inquire  into or try the two cases together, as if both the cases had been instituted

on a police report. 

Sub section (3) provides that the police report does not relate to any accused

in the complaint case or if the Magistrate does not take cognizance of any offence

on a police report, he shall proceed with the inquiry or trial which was stayed by

him, in accordance with the provisions of the code. 

Sec. 219 of Criminal Procedure Code provides that three offences of same

crime within year may be charged together.

a. When a person is accused of more offences than one of the same kind
committed within space of 12 months;

b. Offences are of the same kind, when they are punishable with the same
amount of punishment;

Sec.  223 of  Criminal  Procedure  Code provides that  what  persons  may be

charged jointly. 

a. Persons  accused  of  same  offence  committed  in  the  course  of  same

transaction;

b. Persons accused of an offence and persons accused of abatement of, or

attempt to commit, such offence;

c. Persons accused of more than one offence of the same kind within the

meaning of sec. 219 committed by them jointly within the period of 12

months;

d. Persons accused of  different  offence committed in  the course of  same

transaction;

e. Persons accused of theft, extortion, cheating or criminal misappropriation

or breach of trust and receivers of stolen property;

f. Persons accused of Sec. 411 and 414 of IPC;

g. Persons accused of any offence under section XII of IPC relating to counter

feet coin, of abatement or attempt to commit such offence;
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As per the above statutory provisions and as per the Judge made law, in the

decision of the Hon’ble Apex Court in Harjinder Singh vs. State of Punjab and Ors,

1985 (1) SCC, 422, where in held that clubbing of two cases, one on a police challan

and the other on a complaint, was not permissible and if the prosecution versions in

two cases were materially different, contradictory and mutually exclusive, should

not be consolidated , but should be tried together evidencing with the two cases

being recorded separately, so, the both cases could be disposed off simultaneously. 

In Pal @ Palla vs. State of Utter Pradesh decided on 22 September, 2010, the

Hon’ble Apex Court held that the trial court shall proceed to here the two cases

simultaneously, but separately and take evidence separately except in respective of

all witnesses who would not be affected either by the provisions article 20 (2) of

constitution or 300 Cr.P.C., and pointed out that the provisions of sec. 210 of the

Code to the factual situation of the said case. 

In Kuldeep Yadav and Ors vs. State of Bihar decided on 11 th April, 2011, the

Hon’ble Supreme Court discussed about the Harjinder Singh’s case Supra, Balbir vs.

State of Haryana and another, 2001 SCC 285, Laluprasad vs. State of Bihar CBI,

2003, 11 SCC 786 and so also Pal @ Palla’s case and held that though both the FIRs

(11/97 and 12/97) were investigated by the very same IO, he had not acted in good

discipline and not drawn the attention of trial judge about the cross cases arising

about the same incident.  

According  to  the  Balbir  vs.  State  of  Haryana  and  another,  where  in  the

Hon’ble Supreme Court held that the primary condition is that person should have

been accused either of same offence or of different offences “Committed in the

course of same transactions”. The expressions advisedly used is “in the course of

same transaction”. That expression is not akin to saying “in the respective of same

subject matter”. For several offences to be part of same transaction, the test which

has to be applied is whether they are so related to one another in point of purpose

of case and affect, or as a principal and subsidiary, so as to result in one continuous

action. Thus, where there is a commonality of purpose or design, where there is a

continuity of action, then all  those persons involved can be accused of same or

different offences “committed in the course of same transaction”. 

Further held that when two commitments are made before court of sessions

pertaining to the same offence and pertaining to the same victim, one giving one

version  against  one  accused  and  the  other  giving  another  against  a  different

accused,  in  such  cases,  the  most  appropriate  procedure  to  be  followed  by  the

Sessions Judge should be the same as followed in the present case ie., the two trials

were separately conducted one after the other by the same court before the same

Judge and Judgments in both cases were separately pronounced on the same day. If

in a case the accused is alleged to have killed a person without any junction with
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the accused in other case, then it can’t be treated as the same offence or even

different  offences  committed  in  the  course  of  same  transactions.  If  such  two

diametrically  opposite  versions  are  put  to  joint  trial,  the confusion which it  can

cause in the trial would be inculpable. It would then be a mess  and then there

would be no scope for a fair trial, hence, the attempt to bring the two trial under the

umbrella of 223 of Code has only to be foiled as untenable. 

In  Laluprasad  vs.  State  of  Bihar,  the  Hon’ble  Supreme  Court  held  that

amalgamation of cases U/sec. 223 is discretionary on the part of trial Magistrate

and he has to be satisfied that persons would not be prejudicially affected and that

it is  expedient to amalgamate cases. 

In  state  of  AP  vs.  Kandimalla  Subbayya  AR  1961  SC  1241  where  in  the

Hon’ble High Court held that, several accused persons could be tried together at

one trial  in  respective all  offences  committed  by them,  if  all  such  offences  are

committed in the course of same transaction. However, though to such case U/sec.

223 would apply it  would be desirable that the charge suitably split  off, so, the

accused  persons  will  not  be  prejudice  in  answer  of  charges  and  depending

themselves. 

In  the  light  of  observation  made  herein  before  and  according  to  the

provisions of sec. 210, sec. 219 and sec. 223 of Criminal Procedure Code, the police

case  and  private  complaint  can  be  amalgamated  or  clubbed  under  the  factual

situation and some times it can be tried separately one after other, but should be

disposed off the same simultaneously.  The object of the Sec. 210 is intended to

ensure that  private complaint  do not  interfere  with the course  of  justice,  which

prevents harassment to the accused and obviates anomalies which might arise from

taking cognizance of same offence more than once. According to the sec. 223 of

code in clear terms provides that, persons accused of the same offence committed

in  the  course  of  same  transactions,  or  persons  accused  of  different  offences

committed in the course of same transaction may be charged and tried together

(Vivek Gupta vs. CBI, 2004, SCC (Cri) 50.

-xxx-
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Smt. N. Padmavathi
II Addl. Senior Civil Judge,

Visakhapatnam

TRIAL OF CROSS CASES: ISSUES AND CHALLENGES

Two  different  versions  of  the  same  incident  resulting  into  two  criminal  cases  are
described as “case and counter case” by some High Courts or just “cross cases” by
some others. Incidences of Cross cases are very common in trial courts.  Almost in
every serious criminal case we find a cross version by the Defence which requires a
separate trial on its own right. Sometimes the cross version represents the truth, in
most cases they are false and raised just to impede speedy trial and to defeat the
prosecution and secure acquittal by making the trial complicated and confusing.

TRIAL PROCEDURE

Trial of cross cases presents a variety of ticklish practical issues and challenges. Courts
have been responding to them differently. Way back in a Division Bench of the Madras
High Court (Waller, and Cornish, JJ) made a suggestion (1) that "a case and counter
case
arising out of the same affair should always, if practicable, be tried by the same court,
and each party would represent themselves as having been the innocent victims of
the aggression of the other."

Next  year  Jackson,  J,  made  an  exhortation  to  the  then  legislature  to  provide  a
mechanism as a statutory provision for trial of both cases by the same court (2). The
learned judge said thus:

"There is no clear law as regards the procedure in counter cases, a defect which the
legislature ought to remedy. It is a generally recognized rule that such cases should be
tried in quick succession by the same Judge, who should not pronounce judgment till
the hearing of both cases is finished."

Unfortunately we do not have any legislative response to this problem as yet. This
situation came to be adverted to by the Supreme Court thus:

“We are unable to understand why the legislature is still parrying to 
incorporate such (3) a salubrious practice as a statutory requirement in 
the Code ”.

There is no provision in CrPC or in the Evidence Act dealing exclusively with trial of
cross cases. The judiciary has evolved a procedure to fill this gap. In Nathi Lal & ors.
vs.  State  of  U.P.  (4)  the  procedure  to  be  followed  in  such  a  situation  has  been
succinctly describe by the Supreme Court thus:

1 In Re Goriparthi Krishtamma - 1929 Madras Weekly Notes 881
2 See Krishna Pannadi vs. Emperor AIR 1930 Madras 190
3 Sudhir vs State (2001)2SCC688
4 (1990) Supp SCC 145

We think that the fair procedure to adopt in a matter like the present where
there are cross cases, is to direct that the same learned Judge must try both
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cross cases one after the other. After the recording of evidence in one case is
completed, he must hear the arguments but he must reserve the judgment.
Thereafter he must proceed to hear the cross case and after recording all the
evidence he must hear the arguments but reserve the judgment in that case.
The  same  learned  Judge  must  thereafter  dispose  of  the  matters  by  two
separate judgments. In deciding each of the cases, he can rely only on the
evidence recorded in that particular case. The evidence recorded in the cross
case cannot be looked into. Nor can the judge be influenced by whatever is
argued in the cross case.  Each case must  be decided on the basis  of  the
evidence which has been placed on record in that particular case without being
influenced in any manner by the evidence or arguments urged in the cross
case. But both the judgments must be pronounced by the same learned Judge
(5) one after the other.

In State of M.P vs Mishrilal (6) both the parties lodged an FIR against each other in
respect of  the same incident.  The Supreme Court  while giving guidance as to the
procedure to be adopted in such cases has observed as follows:-

“It would have been just fair and proper to decide both the cases together
by the same court  in  view of  the guidelines  devised  by this  Court  in
Nathilal's case (supra). The cross- cases should be tried together by the
same court irrespective of the nature of the offence involved. The rational
behind this is to avoid the conflicting judgments over the same incident
because if cross cases are allowed to be tried by two courts separately
there is likelihood of conflicting judgments.”

In sum, the procedure prescribed by the apex court and various High Courts in this
regard is that both the cases must be tried separately and independently by the same
judge  and  decided  on  the  basis  of  evidence  led  in  that  case  only  without  being
influenced by the materials and evidence led in the other case. The procedure laid
down is that first the evidence should be recorded in one case and both the parties
must be heard but judgment should not be pronounced. Immediately thereafter the
other case should be taken up for recording of evidence. Once the hearing is complete
in  both  the  cases  both  the  cases  should  be  decided  simultaneously  by  separate
judgments. The impression is that if  we follow the above referred procedure major
concern of fair trial to both the parties would be adequately addressed.

Though this  procedure appears  very  simple  and innocuous in theory,  bristles  with
numerous difficulties and ticklish practical problems when cross cases are taken up for
trial in actual practice.. Firstly,  it requires a lot of repetitive work: both the parties
virtually repeat the entire evidence in both the cases. This makes the process very
cumbersome and time consuming. At the same time, it is almost impossible to insulate
the mind of the judge from being influenced at least indirectly by the evidences and
inferences in the other case. Humane nature and psychology can not be negated in
toto. In the very nature of the things the judge would be influenced by the evidence
led in the other case and inferences drawn in one case would be used knowingly or
unknowingly in the other case. Secondly, the repetition of entire evidence in both the
cases would invariably give rise to a lot of contradictions. No person can repeat the
same statement. Some 

5 Ibid
6 (2003) 9 SSC 426
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subtraction or addition is bound to be there giving opportunity to the guilty party to
take advantage of technicalities.

The mandated procedure requires that once the entire evidence is complete in one
case,  evidence  should  be  recorded  in  the  other  case  and  then  after  hearing  the
arguments  both  the  case should be decided by the same judge on  same day by
different judgments. The rationale behind the suggested procedure is that the accused
should not be punished before his entire case is before the court. A close look at the
procedure and the objective behind it would clearly suggest that it is expected of the
judge that he should makeup his mind regarding guilt or otherwise of the parties on
the basis of the “entire case” and just not on the basis of the case of the parties in
each individual case. The other objective of the mandated procedure i.e. avoidance of
chances of conflicting decisions too can only be achieved if decision is taken on the
basis  of  “whole case” and not as two independent cases.  It  is  submitted that the
objectives cannot be achieved unless the two versions are treated as two versions of
the same case and not as two independent cases.

INVESTIGATION IN CROSS CASES

Investigation in cross cases too presents vexed and complicated issues. The Supreme
Court has emphasized that in cross cases investigation should be conducted by one
and the same investigation officer. In State of MP vs Mishri lal (7) the Supreme Court
has emphasized the point by observing that 

“ In the instant case, the investigating officer submitted the challan against
both the parties. Both the complaints cannot be said to be right. Either of them
must  be  false.  In  such  a  situation,  legal  obligation  is  cast  upon  the
investigating officer to make an endeavour to find out the truth and to cull out
the truth from the falsehood. Unfortunately, the investigating officer has failed
to discharge the obligation, resulting in grave miscarriage of justice.”

Despite  very clear  direction of  the apex court,  we find numerous instances where
investigation is done by two different investigating officers. Two charge sheets are filed
by the police holding each other aggressor in their respective cases. Often cognizance
is taken on the basis of both charge shuts and charges and framed in both the cases.
In the very nature of things, both the parties cannot be aggressor. If both the cases are
investigated  by  one  and  the  same  investigating  officer  truthfully,  sincerely  and
objectively it would not be difficult to find as to who was the aggressor. Ideally, only
one charge sheet should be filed by the police indicating clearly as to who was the
aggressor and the cross case should end up in a final closure report. It must be left to
the aggrieved party to choose his future course of action. If the aggrieved party files a
protest petition or a complaint as per the legal advis and cognizance is taken by the
magistrate, both the cases can be tried together.

7 Ibid

RECORDING OF STATEMENT U/S 313 of Cr P C.

Another  issue  that  frequently  arises  in  disposal  of  cross  cases  is  one  relating  to
recording of  the statement of  accused under Section 313 of  Cr.P.C.  The procedure
prescribed by the apex court and various High Courts requires that once the evidence
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is over in one case the other case should be taken up for recording of evidence. The
question remains whether the statement under Section 313 Cr.P.C. should be recorded
once  evidence  in  both  the  cases  is  complete  or  it  should  be  recorded  just  after
completion of evidence in first case and once the statement under Section 313 Cr.PC is
recorder in the first case , other should be taken up for recording of evidence. The
object of statement under section 313 is to provide an opportunity to the accused to
explain the circumstances appearing against him in the case. If the accused in the first
case is required to give statement under Section 313 of Cr P C before his case is taken
up for evidence it  may lead to premature disclosure of his case which may cause
prejudice to him. Though there are no clear-cut guidelines in this regard, it would be
desirable if the statement under section 313 is recorded once the evidence in both the
cases is complete and the whole case of the parties is before the court. Suggestions
that follow would resolve the issue pertaining to recording of statement under section
313 Cr.P.C. as well.

This  may  be  criticized  on  the  ground  that  the  established  principles  of  criminal
jurisprudence are being given a goby inasmuch as evidence recorded in one case is
being used in another case as also the rule of proof in criminal cases is not being
strictly followed. But  a closer  look would reveal  that  the criticism has no force.  If
parties are different and the evidence is not being recorded in the presence of the
other party against whom it is going to be used then one can legitimately say that
such  type  of  evidence  should  not  be  used.  But  if  the  rival  parties  have  different
versions and in presence of both the parties evidence is being recorded, then perhaps
there cannot be any grievance on this count.

It  may also  be  argued that  only  the procedure prescribed by the apex court  and
various High Courts can guarantee compliance with the fundamental norms of a fair
criminal trial including the protection given to the accused in Article 20, 21 and 22 of
the  Constitution.  Fair  trial  requires  that  the  accused  should  not  be  compelled  to
disclose his case before the entire case of the prosecution is out and that the right of
accused to keep silent throughout the trial should not be compromised. The argument
is that if both cases would be consolidated and evidence is recorded in one case the
status  of  the  accused  vis  a  vis  a  fair  criminal  trial  would  be  compromised  and
protection given to an accused would melt down. True, if the cases are ‘consolidated’
as we understand the term in civil jurisdiction, many aspects of fair criminal trial as we
recognize  them  would  vanish.  But  that  is  the  demand  of  situation  which  arises
because of  peculiar  character  of  a  cross case.  As regards premature disclosure of
Defence case, in cross cases the accused come up with disclosure of his case right
from the very beginning of the case. So the argument that the accused would be
compelled to disclose his defence before the prosecution case is out, loses vigour. The
requirement is that the accused shall not be compelled to disclose his version, but, if
he has already made his Defence version known to the whole world voluntarily how
can it be said that he is being compelled to disclose his case before the evidence of
prosecution is over?

Rights of an accused vis a vis a fair criminal trial must be respected, but, at the same
time, we should not be hyper technical and far away from realities. The criticism that
consolidation of cross cases would compromise with the concept of fair criminal trial is
more imaginary than real. Fairness demands that cross cases should be tried as one
case.



•5

Amalgamation of Cases 

Sec. 210 of Cr.P.C., says as 

When there is a complaint case and Police investigation in 
respect of the same offence. 

For applicability of S.210 (1) of Criminal P.C., requirement are that (1) Magistrate must
be holding an inquiry or trial into complaint case (ii) during which it is appear to him
that an investigation is in progress (iii) Investigation is related with inquiry or trial held
by him. There is no requirement that investitgation commenced prior to institution of
complaint nor FIR must precede complaint.  1990 (6) OCR 438 (443) (Orissa).

The  privisons  of  Section  210  would  be  attracted  only  where  a  complaint  case  is
instiuted after the enforcement of the new Code and if at the time of the institution a
police  investigation  in  relation  to  an  offence  which  is  the  subject  matter  of  the
complaint is pending. 1977 Cri LJ 1779 (1781) (All) ** 1976 Ker LT 503 (505).

Conducting a single trial:- Section 210 and 203 :

Dismissal of complaint of application under Sec. 203 Cr.P.C., for the reason that
police has submitted the charge sheet in respect of same incident -------- Chief Judicial
Magistrate  committed  a  manifest  error  of  law  in  dismissing  the  complaint  ----
Happening of same incident not material for applicability of Section 210 Cr.P.C., for
conducting a single trial ---- What is important is that the offence alleged is the same
---- Impugned order wholly illegal and cannot be sustained in law and set aside ----
Application allowed with directions. Ramji Shukla V. State of U.P., and another 2010 (1)
ALT (Crl.) 14 (All NRC) 

The  merging  of  the  two  cases  based on  police  report  and complaint  is  not
contemplated by the Code. What is contemplated is only that the cases are to be tried
together by the same Court to avoid the conflict of Judgments. The two cases continue
to exist separatelyh and independently of each other. 1997 (1) Cur Cri R 103 (106) :
1997 (1) Hindu Lr 382 (P & H).

In  respect  of  same offence,  where  there  is  a  charge  sheet  by police  and a
private complaint and where the police charge sheet omits some accused and some
offences, Court can take cognizance of the complaint club the charge sheet and the
complaint and try both – No bar. Upendra Khuntia vs. Smt Bijayalaxmi Das 2000 (2)
ALT (Crl.) 21 (NRC) (Ori.) = 90 (2000) C.L.T. 616.

The provisions of S.210 requiring the Magistrate to stay the inquiry of trial on
the complaint till the report of the investigation officer is received are mandatory. Thus
in  a  case  where  the  Magistrate  directed  to  file  report  of  investigation  in  a  case
registered by the police and subsequent to that a complaint was filed and on non-filing
of investigation report Magistrate took cognizance on complaint the Order of taking
cognizance would be liable to be quashed. 1982 Raj Cri C 416 (417) : 1983 Raj LW.27.
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Staying of trial and calling for Police Report :-

When Magistrate is informed that in respect of the self same allegations, Police
are investigating the case, Magistrate has to call for Police Report and stay his hands.
In  the  case  on  hand,  Magistrate  recorded  statements  of  the  complainant  and
witnesses  and took  cognizance.  Nothing  brought  to  his  notice.  Order  of  Magistate
correct. Hemsagar @ Hrusikesh Nag Vs. Smt. Madhabi Femi. Juris. CC 257 (Ori.)

Stay of Proceedings :-

The proviso for staying the proceedings in the complaint case under Section 210
is not to stay the complaint case indefinitely till the investigation in the police case is
over or till the filing of the final report in the case, more so when the concerned police
officer does not act expeditiously in the matter. The provision for stay is made only for
the purpose of the calling of the report in the matter from the police officer conducting
the investigation to examine whether or not to proceed with the complaint case in the
facts and circumstances of the case. 1981 Crl.LJ 189.

The provisions of Section 210 (I) will not be applicable to the case where the
police does not move in the matter first. (1979) 2 Cal HN 27 (29) : 1980 Cri. LJ (NOC)
120 ** 2007 (2) Chand Cri c 273 (275) : 2007 (1) Rec Cri r 784 (P. & H).

Section 210 does not rule out a situation where cognizance of the same offence
may be taken by different Courts. 1976 Cri LJ 902 (904) *(Andh Pra).

Section 210 does not apply in a case where a complaint has been filed and a
counter case is pendign investigation before police. ILR (1979) 58 Pat 79 (81) (DB).

Where  the  Police  had submitted a  challan  before  the complaint  was  lodged
before the Magistrate regarding the offence exclusively triable by a Court of Session,
the complaint case could not be treated to be instituted on a police report and could
not be committed to Court of Session along with the case initiated on the police report.
Sec. 210 was not attracted in such a case. (1981) Chand Cri C 12 : 1981 Cri LJ (NOC)
49 (Delhi). 
 

Privisions of Section 210 will not apply where the complaint is subsequently filed
in  resepct  of  the  offence  forming  subject  matter  of  the  police  report  against  the
persons who are accused in the police report  as also against some other accused
persons. 1980 Cri LJ (NOC) 25 (Delhi).

In a decision Siva @ Sakthivel Vs. M. Kumaravel, the Hon’ble Madras Court held
in para 22 & 23 that

Para No. 22 :

“Section 210 Cr.P.C., provides the procedure to be followed when there is a  
complaint case and police investigation in respect of the same offence, Sub-
Section (1) of  Section 210  provides that when in a case instituted otherwise  
than on a police report, namely, a complaint case, the Magistrate is informed 
during the course of inquiry or trial that an investigation by the police is in  
progress in relation to the offence which is the subject matter of inquiry or trial 
held by him, the Magistrate is required to stay the proceedings of such inquiry 
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or trial and to call for a report on the matter from the Police Officer conducting 
the  investigation.  Sub-Section  (2)  provides that  if  a  report  is  made by the  
Investigating Officer under Section 173 and on such report cognizance of any 
offence is taken by the Magistrate against any person, who is an accused in a 
complaint case, the Magistrate shall inquire into or try the two cases together, 
as if both the cases had been instituted on a police report. Sub-Section (3)  
provides that if the police report does not relate to any accused in the complaint
case, or if the Magistrate does not take cognizance of any offence on a police 
report, he shall proceed with the inquiry or trial which was stayed by him, in  
accordance with the provisions of the Code.  

Para No. 23 :

“Although, it will  appear from the above that under Section 210 Cr.P.C., the  
Magistrate may try the two cases arising out of a police report and a private  
complaint  together,  the same,  in our  view,  contemplates a situation where  
having taken cognizance of an offence in respect of an accused in a complaint 
case,  in  a  separate  police  investigation  such  a  person  is  again  made  an  
accused, then the Magistrate may inquire into or try together the complaint  
case and the case arising out of the police report as if both the cases were  
instituted on a police report.  That, however, is not the fact situation in the  
instant case, since the accused are different in the two separate proceedings  
and the situation has, in fact, arisen where prejudice in all possibility is likely to 
be caused in a single trial where a person is both an accused and a witness in 
view of the two separate proceedings out of which the total arises. In our view, 
this is a case where the decision in Harjinder Singh’s case (supra) would be  
more  apposite.  In  the  said  case,  the  question  of  Article  20  (2)  of  the  
Constitution, as well  as Section 300 Cr.P.C., relating to double jeopardy was  
considered. A similar situation has arisen in this case where the version in the 
complaint case and the police report are totally different, though, arising out of 
the same incident. In our view, this is a case where the two trials should be held
simultaneously but not as a single trial”.

The Hon’ble Madras High Court further held that “Where the Court tries two
cases one instituted on the Police report under Section 173 of the Code of Criminal
Procedure and the other initiated on the criminal complaint, arising out of the same
prosecution,  the  two  cases  should  be  directed  to  be  tried  together,  but  not
consolidated. In other words, the evidence should be recorded separately in both the
cases one after the other except to the extent that the witnesses for the prosecution
are common to both the cases be examined in one case and their evidence be read as
evidence in the other”. 

Provisions  under  Chapter  IX  of  the  Code  which  relate  to  the  order  for
maintenance of wives, children and parents do not relate to any offence as defined in
S. 2 (n) of the Code and hence provisions of S. 210 of the Code would not apply to the
proceeding under S. 125 of the Code. 1992 Cri LJ 210 (2513) : (1991) 2 Pat LJR 300.

In case of offences under the Wild Life Protection Act cognizance can be taken
by  Court  only  on  complaint  of  officer  mentioned  in  the  Act.  Therefore,  where  a
complaint was lodged by a person claiming to be such an officer, the provisions of
Section 210 would not be attracted even if jurisdictional police purported to register a
case  for  an  alleged  offence  against  the  Act  having  regard  to  the  position  that
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cognizance of  such an offence can only be taken on the complaint of  a particular
statutory functionary. AIR 1989 SC 1 (5) : 1989 Cri. LJ 1005.

Applicability --

On written complaint of complainant case registered in Police Station under S.
304 of IPC – Complaint against accused relating to self-same incident in Court of Chief
Judicial Magistrate, in respect of offences, punishable according to under Ss. 302, 201,
109 read with S. 120 – B of Penal Code – Chief Judicial Magistrate proceeded with case
– No Illegality – Held, S. 210 would not be attracted to facts of case. AIR 2006 SC 1599
(1611) : 2006 air scw 1695 : 2006 (3) AIR Kar R 421.

Complaint case ------- Stay of Proceedings 
Pending police investigation of same offence. 

If in respect of an offence already taken cognizance of based on a private
complaint, the Magistrate comes to know that police investigation is in progress he
should under Sub-section (1) stay the proceedings in the case started on the private
complaint and call for the police report. This is a preventive measure. It is to avoid, as
far as possible, taking cognizance of the same offence again and to avoid separate
trials for the same offence. The provision in sub-section for trial together of the two
cases if cognizance happens to be taken twice on private complaint and police report,
is only to avoid the anomalies arising from taking cognizance of the same offence
more than once. 

Under S. 210 of Criminal P.C., there is no Prohibition for Magistrate to take
cognizance of  an offence twice,  once on a police report  and another on a private
complaint  in  respect  of  same  transaction.  Prohibition  is  for  the  Magistrate  not  to
proceed with complaint case before even police report filed. 

The purpose of staying the complaint case is to enable the Magistrate to
have the benefit of the police report which would be submitted after the investigation
of the police case. 

Complaint has been filed much after filing of charge sheet under Sec. 173
of Criminal P.C. S. 210 (2) of Criminal P.C. cannot be invoked. 

When the charge sheet in the case instituted on police report had already
been submitted by the time complaint case was instituted and no police, investigation
was in progress in relation to the offence in respect of which cognizance had been
taken on the basis of police report at that point of time, then clubbing of both cases
would not be permissible as the provisions of Section 210 were not applicable. 

The condition precedent for applicability of Section 210 (1) is pendency of
inquiry or trial before the Magistrate. Thus, where on a complaint being received the
Magistrate passed an order under Section 156 (3) directing police to investigate, he
could not be said to have taken cognizance of the offence and the proceedings in the
complaint  would not  be liable to be stayed under Section 210 (1)  there being no
inquiry or trial pending before the Magistrate. 
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Section 210 CrI. P.C., envisages a police investigation which is in progress
in a legal way one Magistrate cannot send a new FIR to the police when he is in the
midst or an inquiry or trial in respect of the self-same offence mentioned in the FIR and
then postpone the hearing of the inquiry on the ground that a police investigation is in
process. 

Complaint Case – Filing of Police Report – Joint Trial

The legislature by enacting S. 210 provides how the Court has to proceed
when there is  a compliant  case and a police  investigation in respect  of  the same
offence. So also where there are counter cases regarding the same offence, they can
be heard by the same Court and on the same date so that inconvenice to the parties
may be avoided. 

Accused in both cases, one registered on police report and the other on
private complaint, not common ------ There could not be amalgamation of two cases
---- Private complaint filed after police had filed challan in the case. 

Complaint case are different from police station case and both cases are
different and distinct and are registered for committing different and distinct and are
registered for committing different and distinct offences ---- Proceedings in complaint
case cannot be interfered with. 

The cross cases should be tried together by the same Court irrespective
of  the  nature  of  the  offence  involved.  The  rational  behind  this  is  to  avoid  the
conflicting judgments over the same incident because if cross cases are allowed to be
tried by two Courts separately there is likelihood of conflicting judgments. 

For clubbing the two cases for trial it is enought that cognizance is taken
by the Magistrate of any offence against any accused in the complaint case on the
report of the police who investigated the occurence which led to the complaint case
and the offences taken cognizance of in the complaint case and in the case arising out
of police report need not necessarily be identical, since otherwise the very purpose of
S.210 will be defeated. It cannot be said that clubbing of cases is possible only in case
where proceedings in complaint case were stayed under sub-sec. (1). But it is only
proper that the Magistrate stay proceeding in the complaint case when he comes to
know of the police investigation. 

Merely because there are two cases --- one before the police and other
before the Magistrate – in respect of the same occurrence and even if an order of stay
is passed under sub-section (1) of Section 210, there is no question of the complaint
case losing its identity in the sense that it does not exist on the records of the Court.
On the other hand,  in view of clear and unequivocal language used in sub-section
both the cases exist and complaint case to be tried together with the polcie case. 

Object  underlying  S.  210 is  that  when offence  in  complaint  case  and
police  case  are  identical,  they  should  be  tried  together  to  avoid  unnecessary
multiplicity of proceedings. 

It is permissible to hold a joint trial of the accused named in the police
report and the accused named in the private complaint amalgamating the two even
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though the accused in the police report  may not all  be the same as those in the
complaint  as the persons accused are involved in the same offence arising in the
course of the same transaction and foundation for charge is one and the same. 

Where  the  accsued  in  the  main  case  have  filed  a  private  complaint
concerning the same occurence and the complainant party in the main case is stated
to be actual aggressor, both the cases be tried together, in the interest of justice. 

If cognizance happens to be taken twice on private complaint and police
report the trial is to be conducted as if  both the cases were instituted on a public
report. 

It is not incumbent on the part of the complainant to be present in person
before the trial Court for prosecuting the complaint which was to be enquired into and
tried along with the police challan case as if both these cases had been instituted on
police report. 

Where the main facts alleged in a complaint and police report are the
same and the Magistrate has taken cognizance of the offence, then both the cases
should be tried together as being instituted on police report  even if  the period of
offence in one is longer than in the other. It is immaterial that the offence disclosed
appears to be different. 

The existence of an order under Section 210 staying enquiry or trial of a
complaint case is a condition precedent to the trial of the complaint case along with
the case instituted on the police report under the procedure prescribed by Section
210.

If the common facts to the complaint case and the police case are not
basic facts constituting the offence alleged and the version in the complaint case is
contrary to the version in the police case then these cases cannot be clubbed together
by the Magistrate under Section 210 (2).

Private  Complaint  –  Cognizance  of  –  FIR  already  filed  with  Police  –
Magistrate called police report and charge sheet filed – Private complaint would be
deemd to have been merged in police report – Accused were discharged by High Court
in appeal filed against framing of charges – Question of permitting complainant to
adduce additional evidence thereafter would not arise. 

Sub-Section (3) – Vacation of stay and subsequent Procedure of
trial. 

Sub-Section (3) of Section 210 is in nature of an exception to sub-section
(2) and provides the cases where the complaint case shall be tried separately, under
the procedure applicable to a complaint case. These are: (a) where though the facts
are common, the police report does not proceed against the accused named in the
complaint case at all  or (b) where the Magistrate does not take cognizance of any
offence at all on the police report. 

Complaint case and FIR also filed relating to same incident – Magistrate
taking  cognizance  in  complaint  case  found  sufficient  reasons  to  proceed  against
accused persons under S. 304-A of Penal Code – Final form under S. 173 filed in police
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case in which complainant appeared before Magistrate and protested – Complaint case
can be proceeded with in view of S. 210 (3).

Where allegations contained in complaint differed from averments made
in FIR, but led to commission of same offence and investigation of case by police was
not  proper  and  relevant  evidence  was  not  collected,  complaint  was  held  to  be
maintainable. 

If a complaint case is transferred under Sec. 210 (2) where a police case
is pending, the Magistrate is competent to issue process against the accused named in
the complaint but not in the police report, while trying both cases as a police case. In
such a situation,  it  cannot be said the Magistrate could exercise such power after
examining the witnesses and after considering fresh materials as required by Section
319 of the Code. 

Where  in  a  complaint  case,  the  proceedings  were  stayed  for  want  of
police report bu the same was not received for a considerable long time, cognizance of
the offene after pursuing materials on record would be proper. 

Where  there  is  a  complaint  case  and  police  case  in  respect  of  same
occurrence and it appears to the Magistrate that in the complaint case the offence is
triable exclusively by the Court of Session he must commit it to the Sessions Court and
in respect of other case he may invoke the provisons embodied in Section 323. If he
thinks that the provision need not be invoked he may himself try the case instituted on
police report. In case he does not commit the complaint case he may deal with it as
provided under Section 210 (2).

If the Magistrate has not passed any specific order of stay of proceeding
into the complaint case under Section 210 after directing investigation in the same
matter and has passed the order taking cognizance and summoning the accused after
adjourning  the  case  on  various  dates  requiring  the  police  officer  to  complete
investigation  and submit  his  report,  the order  is  not  illegal  merely  because  police
report is not obtained by Magistrate but suffers from a minor irregularity in proceeding
with the complaint as the mandate of Section 210 cannot be ignored by the Magistrate
where the police officer fails to submit his report within reasonable period. 

Appeal or Revision :

Where a complaint case and a police case in respect of the same offence
are tried together and the accused are acquitted, the State alone can file appeal in the
case  arising  from  the  police  report  and  the  complainant’s  only  remedy  is  to  file
revision. But in respect of the private complaint, the complainant will have the right to
appeal though subject to leave under S. 378 of Criminal P. C. The statutory fiction in S.
210 is meant to provide statutorily the procedure for trial and not to divest the parties
of their substantive rights of appeal or revision against the order passed after the
conclusion of the trial or enquiry. The two cases do not lose their separate identity. 

Section 219 of Cr.P.C. : 

Three  offences  of  same  kind  within  year  may  be  charged
together :
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(1) When a person is accused of more offences than one of the same 
kind committed within the space of twelve months from the first to 
the last of such offences, whether in respect of the same persons 
or not, he may be charged with, and tried at one trial for, any 
number of them not exceeding three. 

(2) Offences are of the same kind when they are punishable with the 
same amount of punishment under the same section of the Indian 
Penal Code or of any special or local law :

Provided that,  for  the  purposes  of  this  section,  an  offence  punishable
under Section 379 of the Indian Penal Code, shall be deemed to be an offence of the
same kind as an offence punishable under Section 380 of the said Code, and taht an
offence punishable under any section of the said Code, or of any special or local law,
shall be deemed to be an offence of the same kind as an attempt to commit such
offence, when such an attempt is an offence. 

There is no provision in the Code for amalgamating cases beyond the
ambit of this section. The sections relating to joinder of charges and the joinder of
persons  nowhere  permit  amalgamating  cases  which  by  strict  adherence  to  the
provisions of the Code need be separately tried. AIR 1966 Cal 67 (68).

Two of essential ingredients of Sec. 219 are that a person is accused of
more offences than one of the same kind and that they are punishable with the same
amount of punishment under the same Section of the I.P.C., or of any special or local
law. 1984 All Cri LR 146 (147) (P&H)

Provisions of S. 219 are not applicable to the cases which are not tried as
warrant cases. (1982) 2 Chand LR (Cri) 690 (692) (P&H). 

The  provisions  of  S.  219  of  the  Cr.  P.C.,  are  not  applicable  to  the
proceeding under Sec. 138 of the Negotiable Instruments Act. 2001 (1) Kant lj 360
(363) : ILR 2000 Kar 5000.

Sec. 219 permits joint trial for the offence of the same kind
not exceeding three and committed within the period twelve months. This exception is
based on the principle of avoidance or multiplicity of proceedings. 1995 Cri LJ 769
(771) : 1995 (2) Rec Cri R 52 (Raj).

These words whether in respect of the same person or not make it clear
that a person can be charged for offences of the same kind not exceeidng three within
a year, even if they were committed against several persons. AIR 1954 All 201 (202) :
1954 Cri LJ 426.

The section merely  authorizes a  combination of  three offences in  one
trial. It does not bar a separate trial of the accused for each separate offence. AIR
1965 SC 1248 (1250) : 1965 (2) Cri LJ 253 ** AIR 1965 Cal 457 (458):
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Where Magistrate was not justified in framing the charges holding a joint
trial for offences committed beyond the period of one year directions were issued to
him to reframe the charges in accordance with law. 1992 (1) Pun LR 20 (21) : 1991 (2)
Rev LR 577. 

An accused can under the section, be charged and tried at one trial for
offences of the same kind not exceeding three. A trial for more than three offences
committed during the year is contrary to the provisions of this section. AIR 1956 ALL
466 (476) : 1956 Cri LJ 1399 (FB)

SUGGESTIONS

It is suggested that by a suitable amendment to the Code of Criminal Procedure and
the Evidence Act providing for a scheme of consolidation of cross cases should be
introduced. The salient features of consolidation would be as follows:-

• Both the cases must be investigated by one and the same IO who should 
as far as possible state which party was the aggressor. He should try to 
come up with one charge sheet.

• If two charge sheets are filed in any case or in cases where the accused 
has filed a complaint case as a counter case, both the cases must be 
consolidated and treated as one case in which rival parties have different 
versions.

• Rule of evidence applicable should be preponderance of probabilities vis a
vis parties instead of proof beyond reasonable doubt. This is because the 
happening of incident is admitted to by both the parties with the rider  
that each has his own version. In such a situation rule of evidence should 
be preponderance of probability instead of proof beyond doubt.

• Both the cases should be consolidated and evidence should be recorded 
in one case which should be marked as leading case. The case registered 
first should be made leading case. The evidence recorded in the leading 
case should be read in both the cases. In fact the two cases must be 
treated as one for all practical purposes.

• Both the cases should be disposed of by a single common judgment. 

The procedure suggested would make the trial  of  cross cases  easier  and smooth,
without being unfair to either of parties.

 
Under  able  guidance  of  Sri  G.  Vallabha  Naidu,  Judge,  Commercial  Court,
Visakhapatnam.   
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Powers and restrictions u/section 309 and 311 of code of

criminal procedure, 1973.

309. Power to postpone or adjourn proceedings:

(1)  In every inquiry or trial, the proceedings shall be held as expeditiously

as possible, and in particular, when the examination of witnesses has once

begun, the same shall be continued from day to day until all the witnesses in

attendance have been examined, unless the Court finds the adjournment of

the  same  beyond  the  following  day  to  be  necessary  for  reasons  to  be

recorded.

 [Provided that  when the inquiry  or  trial  relates  to an offence under

sections 376 to 376D of the indian penal code (45 of 1860), the inquiry or trial

shall, as far as possible, be completed with in a period of two months from the

date of commancement of the examination of witnesses.]  

(2)  If the Court, after taking cognizance of an offence, or commencement of

trial, finds it necessary or advisable to postpone the commencement of, or

adjourn,  any inquiry  or  trial,  it  may,  from time to time,  for  reasons to be

recorded, postpone or adjourn the same on such terms as it thinks fit, for such

time as it considers reasonable, and may by a warrant remand the accused if

in custody:

 Provided that no Magistrate shall remand an accused person to custody

under this section for a term exceeding fifteen days at a time: 

Provided further that when witnesses are in attendance, no adjournment

or postponement shall be granted, without exmining them, except for special

reasons to be recorded in writing.

   [Provided also that no adjournment shall be granted for the purpose

only  of  enabling  the  accused  person  to  show cause  against  the  sentence

proposed to be imposed on him.] 
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[proviso inserted by the code of criminal procedure (Amendment Act,

1978(45 of 1978), S.24. w.e.f 18-12-1978]

[provided also that:- 

a) no adjournment shall be granted at the request of a party, except where

the circumstances are beyoud the control of the party;

b) the fact that the pleader of a party is engaged in another court, shall not be

a ground for adjournment;

c) where a witness is present in court but a party or his pleader is not present

or the party or his pleader though present in  court , is not ready to examine

or cross-examine the witness, the court may, if thinks fit, record the statement

of  the  witness  and  pass  such  orders  as  it  thinks  fit  dispensing  with  the

examination-in-chief or cross-examination of the witness, as the case may be.]

  [ proviso inserted by the code of criminal procedure(Amendment Act, 2008(5

of 2009), S.21(b).]

Explanation  1.-  If  sufficient  evidence  has  been  obtained  to  raise  a

suspicion that the accused may have committed an offence, and it appears

likely that further evidence may be obtained by a remand, this is a reasonable

cause for a remand.

 Explanation 2.- The terms on which an adjournment or postponement

may be granted include, in appropriate cases, the payment of costs by the

prosecution or the accused.

Object:-

i) The  object  of  Section 309 is  to  regulate  the  power  of  the  Court  in

adjourning the Criminal  Proceedings.  The principal   object  being  to ensure

expeditious and speedy trial of cases.

-- it  is  the  cordinal  principle  of  criminal  jurisprudence  that  criminal

prosecution  should  be  disposed  of  without  any  avoidable  delay  and  as

expeditiously as possible. The object is to avoid loss of evidence by passage
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 of time and unnessary harassment to the accused. If the prosecution is kept

pending for an indefinite or for very long time,  important evidence may be

obliterated by mere lapse of time with the result the evidence would not be

available at the time of trial. 1978 Crl.L.J.809 (810) (DB) (Bom).

-- The  section  contains  directions  to  the  Courts  to  conduct  criminal

proceedings  expeditiously  on  day  to  day  basis  until  all  the  witnesses  in

attendance have been examined. It authorises the Magistrate to remand the

accused to judicial custody if necessary after taking cognizance of the offence

or commencement of the trial.

-- This section also regulates the powers of the criminal Courts to postpone

or  adjourn  the  proceedings  and  emphasises  that  stay  of  proceedings  for

indefinite period should be avoided so as to eliminate the chances of loss of

evidence by passage of time and unnecessary harassment to the accused.

-- It  is  absolutely  essential  that  persons  accused  of  offence  should  be

speedily tried, so that in the cases where bail, in proper exercise of discretion,

is  refused  the  accused  persons  have  not  to  remin  in  jail  longer  than  is

absolutely necessary. Where the under-trial prisioners were in jail for periods

longer than half of the maximum term of imprisonment for which they could if

convicted, be sentenced, the High court directed on the next remand date the

state  government  should  provide  them  a  lawyer  at  its  own  cost,  for  the

purpose of making an application for bail and opposing remand. AIR 1979 SC

1369= 1979 Crl.L.J. 1045. 

-- The right of accused to be released on bail, if charge sheet is not filed

with in period of 90/60 days, as the case may be, is absolute and can not be

defeated or taken away on subsequent filing of charge-sheet or by remand u/s

309(2) of code. 1994 Crl.L.J.730.

-- Sections 309(1), 309(2) and 482 Cr.P.C.-  right to have speedy trial  of

criminal case, is embedded in provisions of statutory law contained in sub-
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section (1) and (2) of section 309 and 482 Cr.P.C.Abdul Rehman Antulay

And Others v. R.S Nayak And Another  1992(1)SCJ 178.

-- The Court may postpone the inquiry or trial after taking cognizance of

the  offence  if  the  Court  deems  it  advisable  to  do  so.  Similarly,  on

commencement of the trial, the Court may from time to time adjourn it when

utmost  necessary.  But  in  both  the  cases,  it  has  to  record  reasons   for

postponement or adjournment, as the case may be.

Whereas  witnesses  are  in  attendance,  adjournments  shall  not  be

granted, without examining them except special  reasons to be recorded in

writing by the Court. 

ii) The Magistrate is entitiled to adjourn the case from time to time under

section 309 Cr.P.C. even in a case exclusively triable by a court of session and

hence covered by section 209 Cr.P.C., provided that the conditions mentioned

in section 309(2) are satisfied, and to remand the accused to custody in case

of such adjournment. Section 309(2) specically empowers the magistrate to

remand  the  accused  while  adjourning  the  case.  Consequently  the  orders

passed in such case remanding the accused to custody while adjourning the

case from time to time pending receipt of the report of the chemical examiner

were fully justified. 1978 Crl.Lj 1347(1350,1351) (DB) (A.P)

-- In  Ambika  prasad  &  another  Etc,  Vs  State  (Delhi  Admn.)  JT

2000(1) SC 273  in this case witness examined in-chief on 6-2-1984, cross-

examination deffered on request by counsel on plea of demise of his uncle.

Cross-examination conducted in july 1985. Held it was improper. 

Cross-examination ought not to have been deferred beyond 2 or 3 days.  The

Court  should  ensure  speedy  disposal  of  trial  and  adjournments  should  be

avoided as far as possible.

 -- The  Supreme Court in M.S. Sheriji v. Slate of Madras,  observed

that the public interests demand that criminal justice should be swift and sure

and that the guilty should be punished while the events are still fresh in the
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 public  mind  and  that  the  innocent  should  be  absolved  as  early  as  is

consistent with fair and impartial trial. Another reason is that it is undesirable

to let things slide till memories have gone too dim to trust.”

-- In R.D. Upadhyaya v. State of Andhra Pradesh the Supreme Court

expressed deep concern for the plight of women prisoners whose children also

were  lodged in  jail  along-with  their  mothers,  and directed the  Courts  that

cases  of  such women prisoners  should  be  decided  expeditiously  and their

cases need to be disposed of on priority basis.

-- Sub-section (2) empowers the Court to remand the accused but if the

Court happens to be that of a Magistrate, he shall not remand an accused

person to custody for a term exceeding fifteen days at a time, but no limit has

been set to the number of such successive remands. However, there is no

such inhibition on the Sessions Court.

-- Any custody in pursuance of an order of remand for a term exceeding

fifteen days becomes illegal and the detained accused becomes entitled for

the grant of bail or to secure his release by filing a writ under Article 226 of

the Constitution.

-- Section 309 Cr.P.C. comes into  operation after taking cognizance and

not during the period of investigation and therefore, the remand under this

provision  can  only  be  to  judicial  custody.   1992 Crl.L.J  2768=AIR 1992

SC1768.

-- court  can direct  stay  of  criminal  proceeding till  civil  dispute pending

between parties is decided by civil court if facts to be proved in both the cases

are  the  same.   Madhavan  nambiar  Vs  Bharathan  1995(2)

ALT(crl.)108(ker.)

-- Proviso 3 to Section 309 (2) which has been inserted by the Amendment

Act  of  1978  clarifies  that  no  adjournment  should  be  granted  only  for  the

purpose  of  enabling  the  accused  to  show  cause  against  the  sentence

proposed to be imposed on him.
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-- The Code, no doubt, entitles an accused to have an opportunity of being

heard on the question of sentence under Section 235 (2), but this should not

lead to undue delay in disposal of the case. Therefore, this proviso to Section

309 (2) does not allow the accused to ask for an adjournment to be heard on

the point  of  sentence,  but  the  Court  is  not  prohibited  from granting  such

adjournment in serious cases of imprisonment for life or the sentence of death

in the interest of justice.

-- An order of remand passed in the absence of accused will not be invalid

and the Court can pass an order of remand of the accused under Section 309

(2) even if the accused is not present in the Court. Such occasion may arise

due to the serious illness of the accused or some other reasons which prevent

his attendance in the Court.

Where  Advocate  withdrawing  his  appearanace  on  date  of  hearing  to  get

matter adjourned, such practice required to be strongly discouraged and court

in such situation for seeking appearance of accused, who was released on

bail, would have to issue bailable warrant. AIR 2000 SC 2778. 

Iii) The  following  have  been  held  to  be  good  grounds  for

adjournment:

a)  To  enable  the  accused  to  secure  the  attendence  of  his  witness.

1956MBLJ(Bhopal)148.

b)  To enable an accused to examine such of his witness as he has produced.

c)   To enable an accused to engage the services  of  a pleader to properly

defend him self in complicated cases. AIR 1916 Mad 142.

d)  Where the accused's advocate is absent due to illness.1990 Crl.L.J 1490.

e)   Where the accused's counsel has gone to another place to fulfill a long

standing engagement. 

f)  where a large number of witnesses have been examined for the prosecution

and the accused wants two days time to consider what evidence he should

produce. 1921 Crl.L.J.621= AIR 1920 pat.25.
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g)  where the counsel for the accused in a capital case wants to cross-examine

the witnesses on the following day as he was not prepared to cross-examine

on that day.

h)  where a party is asked to cross-examine a witness at 6-30 Pm and he asks

for time on the ground that the pleader is not then available.  1929 Crl.L.J.

299.

-- Trial pending for 18 years; case can not be adjourned merely on the

ground of absence of counsel for accused. 2006 Crl.L.J 2088.

i)  Where the accused is tried for separate offences and an appeal is pending

against the conviction in respect of one of such offences.

j)  For producing material documents filed in  a civil case.

k) where the magistrate in his initial orders adjourning the case did not state

reasons for adjourning the case, in subsequent orders adjourning stated that

the case was being adjourned due to non-receipt of report of chemical

examiner in respect of blood-stained clothes, the same could be

considered to be the reason for adjournments subsequent to adjournments in

which the reason was so stated. Consequently, the orders of adjournments

could not be considered to be invalid as not covered under section 309

Cr.P.C. 1978 Crl.L.J.1347(D.B.(Andhra pra)

l) case under railway property- in the course of trial prosecution applying for

stay  to  enable  them  to  obtain  expert's  opinion  on  question  whether  the

recovered property (wire) was railway property- stay granted- nothing illegal-

section permits court to adjourn trail for any reasonable cause.

m)   The  pendency  of  re-assesment  proceedings  would  not  be  bar  to  the

initiation  of  criminal  prosecution  against  wilful  evasion  of  payment  of  tax,

interest or penalty under section 276-c of the income tax Act. Criminal trial

need  not  be  completely  stayed  till  reassesment  is  complete.  However,  if

criminal  trial  has  reached final  stage and possibility  of  reassesment  being

completed is imminent, then the court may postpone the final decision till the

order of reassessment is made. 1989 Tax LR 241.
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n)  when  counsel  for  accused  moved  application  seeking  adjounment  on

ground, of taking away file by accused from him, for challenging order framing

charge  and  further  made  averment  regarding  chances  of  compromise

between parties on account of cross-cases, then in these circumstances, trial

court  shold  have  granted  adjournment  and  postpone  case  for  cross-

examination taking case of prosecution witnesses by compensating them with

cost as envisaged u/s 309 Explanation 2 of Cr.P.C.   

0)  Reasons for adjournment of proceedings need not to be detailed one and

they should merely indicate as to why proceedings in court in particular date

were adjourned and if  indication that presiding officer was on leave or has

been transfered was available from record, the inference would be that full

compliance of sec.309(2) of code had been made the accused would not get

any benifit. 1996 Crl.L.J.67.

iv) The following have been held not to be sufficient  grounds for

granting adjournment:

a)   The absence of co-accused and desirability of joint trial. AIR 1922 Cal.334.

b)    To enable the complainant to examine the witnesses whom he had not

cared to have  in attendance. 1926 Crl.LJ 958.

c)   To enable a party to produce a certified coy of document or to summon

witness where sufficient  time has  already been allowed for  the  purpose.

AIR 1960 orissa 61 =1960Crl.L.J384.

d)    To enable the prosecution to find out evidence, the existence of which is

entirely problamatical. 1943 Crl.L.J.865 (DB)(Lah).

e)   To enable the prosecution to examine the witnesses not named in challan.

f)    To enable the pleader of one of the parties in a petty case to be present.

Where the pleader of the opposite party was present and the date had been

announced before hand. AIR 1940 Nag.283.

g)    The absence of the counsel of one of the accused in a sessions case in

which number of witnesses had been summoned. 1970 Crl.L.J.112 (DB)(Mys).
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h)   inconvenience of advocate is not 'special reason' to adjourn case, without

examination  of  witnesses  who present  in  court. AIR  2001 SC  1403.=2001

Crl.LJ.1740.

i)   A proceeding shall not be adjourned on ground that, application u/s 397 of

Cr.P.C. has been made by party. 1998(2) Mad LW  (Cri) 541.

j)   Counsel engaged in another case - not 'sepcial reasons'. 1994 Crl.L.J. 654.

V) Section 311 Cr.P.C.

Power to summon material witness, or examine person present:

Any court,  may at any stage of any inquiry, trial or other proceeding

under this code, summon any person as a witness, or examine any person in

attendance, though nor summoned as a witness, or recall and re-examine any

person already examined; and the court shall summon and examine or recall

and re-examine any such person if his evidence appears to it to be essential to

the just decision of the case. 

-- This section consists of two parts ; one giving discretionary power to the

court and the other imposing and obligation on it.

a)  the first part of the section gives the descritionary power under the which

the court may-

(1) summon any person as a witness, or

(2) examine any person in attendance, though summoned as witness, or

(3)  re-call and re-examine any person already examined.

b)   The second part of  the section imposes an obligation on the court  to

summon and examine or re-call or re-examine any such person if his evidence

appears to be essential to the just decision of the case. AIR 1968 SC 178=

1968Crl.L.J.231. 

-- Object: This section enables and in certain circumstances, imposes on

the  court  the  duty  of  summoning  witnesses  who  would  not  otherwise  be

brought before the court.
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-- The object of the section is obviously to enable the court to arrive at the

truth  or  otherwise  of  the  fact  under  investigation,  by  summoning  and

examining the witness who can give relevant evidence, irrespective of the fact

whether  a  particular  party has  summoned them or  not.  AIR 1962 orissa

157., 2005 Cr.L.J.201(Sikkim)   

-- Power to summon any person as witness or to re-call or re-examine him

can  be  exercised  at  any  stage  of  proceedings,  provided  examination  is

essential for just decision of the case. Opportunity, however, should be given

to other party whenever new  evidence is admitted. AIR 1991 SC 1346. AIR

2002 SC 270.

-- where  application  filed  u/s  311  cr.p.c  by  the  accused  for  cross-

examination of 3 prosecution witnesses, appplication allowed keeping in view

the object of the criminal trial and also for providing an opportunity to the

accused since the accused has a right to cross-examine the witness. 2003(1)

ALD (Crl) 287.

-- Accused can  be  permitted  to  cross-examne the  witness  to  a  limited

extent when he applies for cross-examination of prosecution witness with a

view of discovery of new material beneficial to defence. 2006 Cri.L.J.1574.

-- in a trial before sessions judge a private person has no locus-standi  to

file an application u/s 311 Cr.P.C. 2008 Cri.L.J. (NOC) 113.

-- The right  to file an application u/s  311 Cr.P.C.  in a case where court

grants  permission  u/s  301  Cr.P.C.  is  available  only  to  the  Assistant  Public

prosecutor and not to the counsel who is allowed to assist the Assistant Public

Prosecutor.2001 Cri.L.J.4370.
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-- Section 311 confers a very wide power on the court on summonning the

witnesses, the discretion conferred is to be exercised judiciously, as wider the

power the greater is the necessity for application of judicial mind. The section

wholly discretionary. AIR 2006 SC 1367.

-- The power of the court under this provision does not arm the court with

powers of review to re-call an earlier order of closure of evidence passed in

the same proceeding and power to re-call the witness examined cannot be

exercised to fill up the lacunae. 2000 Cri.L.J.3705.

-- Where the court exercised its discretion at the stage of arguments to call

the investigating officer for examination for the first time, but it could not be

shown that the accused was prejudiced or that the investigating officer was

examined  to  fill  up  lacuna,  the  exercise  of  discretion  was  justified.  1986

Cri.L.J. 862. 

-- Marking of documents at belated stage- respondent was complainant in

a case under section 138 of NI Act, documents sought to be marked were not

available at the time of chief-examination and hence could not be marked. It is

pleaded that said documents were essential and vital for decision of case and

no prejudice would be caused to other party, lower court with due opportunity

to parties to be heard permitted to respondent to examine witness to mark

documents. There has been no ill intention or motive or filling up of lacuna of

case. Order not illegal. 2004 Cri.L.J.(NOC)309.

-- Re-examination of prosecution witnesses can not be permitted merely

for filling up lacuna in prosecution evidence - mistakes or laches in conducting

case  by  public  prosecutor  can  not  be  understood   to  mean  lacuna  in

prosecution case. AIR 1999 Sc 2292.

-- Trial court may u/s 311 summon a person as witness at any stage. The

power given to court is discretionary and neither party can compel court to

exercise power u/s 311 cr.p.c.
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-- Examination of new witness who had not given statement under section

161Cr.P.C. at the time of investigation cannot be permitted when case could

be proved through material witnesses who were cited as witnesses in charge

sheet. 2005 Cri.L.J 1474.

-- The prosecution cannot be allowed at very late stage to summon such a

person  not  cited  as  prosecution  witness  for  removing  ambiguity  in  the

evidence. 1984(3)Crimes 220.

--  The court is not precluded from exercising its discretion merely

because-

a)   Some body asks to do so AIR 1964 Bom 165.

b)   The name of witness is not mentioned in the list of witnesses given by the

police in the charge-sheet. AIR 1968 AP 236.

c)   The name of the witnesses have not been mentioned in the complaint

petition 1974 Cri.L.J 550.

d)   case is posted for judgment. 1992 Cri.L.J.4039.

e)   Witness have not been examined by any authority.  1995(1) East.Cri.C

132 (pat).

f)    Evidence of both the sides is closed. 2007 (2) pun LR 283 (P & H).

-- Exercise  of  discretion  by  court  to  summon  witnesses  is

objectionable:-

a)   Where by having recourse to it a party  is enabled to obtain consequently,

to the prejudice of  other party, evidence of persons who might have been

included in its list of witnesses.

b)   or where an application to have them examined as court witness is made

after the party has wantenly failed to examine the witnesses.

c)   or where it thinks that a witness will be hostile.

--    The section does not enable the court-

a)    To  discover  witnesses  by  personal  inquiry.  AIR  1965  SC  328.=

1965(1)Cri.L.J.350.
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b)   To fish for witnesses.

c)    To examine witnesses out of court. AIR 1927 Mad 361.

d)   To examine a witness after  the close of  the defence case, inorder to

bolster up the prosecution. 1953 Cri.L.J 980.

e)   To examine a witness who is not intended to contradict any new case set

up by the accused person. 

f)   To adduce evidence to implicate person who is not a party to proceedings.

2000 Cri.L.J. 1168. 

-- Powers under this provision can not be exercised to the disadvantage of the

accused especially when the trial has concluded and the case has been posted

for pronouncing the judgment. 1991 Cri.L.J. 400.

-- When  is  case  is  posted  for  judgment,  the  trail  stands  terminated.

Consequently, the power under S.311 of the code ought not to have been

invoked by the magistrate. 2004 Cri.L.J 555.

-- Witness can not  be re-summoned for  establishing link evidence after

defence is closed and case is fixed for arguments. 2003 Cri.L.J 4749. 

-- Where the prosecution failed to produce case property despite several

opportunities and at the time of arguments, after prosecution closed its case

and defence evidence was also concluded , prosecution moved an application

for permission to produce it, it would not be allowed because prosecution can

not be allowed to linger on indefinitely. 2006 Cri.L.J 2507.    [ The question

whether  production  of  witness  was  essential  for  just  decision  of  the  case

should be considered.]    

-- once the witness was examined in-chief and cross-examined fully, such

wintess should not have bee re-called  and re-examined to deney the evidence

he had already given before the court, even though that witness had given as

inconsistent statement before any other court or forum subsequenty. 2005



14

 AIR SCW 2770; 2007 Cri.L.J(NOC) 451.

-- where application moved u/s 311 of code on the ground that there was

some compromise between the complainant and accused and subsequent to

the evidence of the witnesses, they backed out from the agreement, this alone

cannot be a ground for re-calling the witness. 2006 All Cri.R 149.

-- Accused  facing  trial  u/s  307/34  of  IPC.  Application  filed  by  accused

before  trial  court  to  re-call  witnesses  for  further  cross-examination  .  No

material to show on what points further cross-examination is needed. Further

compounding   of  offence  alleged.  Offence  not  compoundable.  Can  not  be

allowed indirectly.  Trial court  rejected the prayer rightly.  Petition dismissed.

Kunwar pal vs state of U.P. 2002(3) crimes 46.

-- Re-call of witness- court is not empowered to compel either prosecution

or defence to examine any particular witness or witnesses on their side. This

must left to the parties. However, in weighing the evidence, court can take

note of fact that best available evidence has not been given and can draw an

adverse inference. 2007 Cri.L.J. 2750.

-- Change of  lawyer can never be a ground for  re-calling witnesses for

further cross-examination. 2007 (2) crimes 188.

[Mere change of advocate is not a ground to give opportunity to re-call and

further cross-examine witnesses]

--  Re-calling  witness  merely on the ground that  they have given false

evidence in the trial at the instance of the police and now they went to make

statement according to their conscience, is not proper.

-- compelling  attendance  of  witness  by  accused,  witness  examined  as

prosecution  witness,  can  not  be  juxtaposed  as  defence   witness  and  be

examined as defence witness on behalf of accused. AIR 2006 SC 1769.

-- The witness who were cited by the complainant as his own witness not

examined by him, can not be allowed to be examined by as court witnesses

after the closure of defence evidence to fill up the gap left by the prosecution
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or to rebut the defence case when it is not a case where the examination of

these  witnesses  is  essential  for  the  just  decision  of  the  case.  1988

Cri.LR(Raj) 516. 

Section 311-A.  Power of Magistrate to order person to give specimen

signature of handwriting.  If a magistrate of first class is satisfied that, for

purposes of any investigation or proceeding under this code, it is expedient to

direct any person, including an accused person, to give specimen signatures

or handwriting,  he may make an order to that effect and in that case the

person to whom the order relates shall be produced or shall attend at the time

and placespecified in such order and shall  give his specimen signatures or

hand writing:

provided  that  no  order  shall  be  made  under  this  section  unless  the

person has at some time been arrested in connection with such investigation

or proceeding.] 

--  Section 311-A of code referes to hand-writing and bears no reference to

voice samples or voice recording. 2007 Cri.L.J 1530.

   -- Where  prosecution  filed  an  application  for  obtaining  specimen

handwriting  of  accused  after  prosecution  evidence  was  almost  completed.

Prosecution could not be given such right u/s 311-A of Cr.P.C. as u/s 311-A of

code power to direct a person including accused person to give specimen

signature, is given to magistrate when person has been arrested some times

in connection with investigation. 2008 Cri.L.R.(SC & MP)232.

-- State of Haryana Vs Ram Mehar and others 2017 (1) ALD 
(Crl) 533 (SC)

Cr.P.C. 1973 – Sections  311 and 482 - Recall of witness on ground of accused

being in custody and counsel of accused being ill, not able to put questions to

witnesses with regard to weapons mentioned in F.I.R. and weapons referred to

in evidence of witnesses is not acceptable, when  in obtaining factual matrix,

no case is made out, even remotely, that such calling is necessary for just

decision of the case to arrive at  the truth.
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SCOPE:

As  per   Section  309  of  Cr.P.C,  in  every  inquiry  of  trial,  the  proceedings  shall  be

continued from day to day today until all the witnesses in attendance have been examined,

unless  the  Court  finds  the  adjournment  of  the  same  beyond  the  following  day  to  be

necessary for reasons to be recorded. Provided that, if the  inquiry  or trial relates to an

offence under section 376, 376A , 376B, 376C and 376D of IPC, the inquiry or trial shall be

as far as possible be completed with in a period of 2 months from the date of filing of the

charge sheet.

2) If the Court after taking cognizance of a offence, or commencement of trial, if finds

necessary to postpone the commencement of, or adjourn, any inquiry or trial it  from time

to time for reasons to be recorded, postpone or adjourn the same, on such terms as it

thinks  fit  ,  for  such time as  it  considers  reasonable  and  may  remand  the  accused  if  in

custody .

Provided that no magistrate shall remand a person to custody under this section  for

a term exceeding 15 days at a time.  when witnesses are  in attendance , no adornment  or

postponement  shall  be granted without examining them except for special reasons to be

recorded in  writing  and also no adjournment  shall  be  granted for  the  purpose of  only

enabling the accused, to show cause against the sentence proposed to be imposed on him.

          Provided that:

a)    no  adjournment  shall  be  granted  at  request  of  the  party  except  where  the

circumstances are beyond  the control of the party .

b)  The fact that the Pleader of a party is engaged in another court, shall not be a ground for

adjournment.

c)     where a witness is present in Court but a party or  his pleader is not present or the

party  or his pleader though present in Court is not ready to examine or cross examine the

witness, then the Court  may if  it thinks fit record the statement of the witness and pass

such orders as it thinks fit  dispensing with the  examination in chief or cross of the witness

as the case may be.

Explanation 1:- If sufficient evidence has been obtained to raise a suspicion that the

accused  may have committed an offence, and it appears likely that further evidence may be

obtained by a remand, this is a reasonable cause for remand.

Explanation 2: The terms on which adjournment or postponement may be granted

include, in appropriate  the payment of costs by the prosecution or the accused .  

  1.  This section 309 of Cr.P.C   authorises a magistrate, after taking cognizance  of the

offence or commencement of trial, for reasonable cause, to remand an accused  person to

jail.  It relates to adjournment of proceedings in inquiries and trials and has nothing to do

with the police investigation and contemplates a remand to jail and not to police custody.

The criminal courts should exercise their available powers such as those available under

section 309 , 311 and 258 Cr.P.C to effectuate the right to speedy trial,  After  submission of
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charge sheet and after taking cognizance,  the accused would be remanded under section

309(2) and not under section167(2), during the period of filing of charge sheet and the date

of  remand,  the  detention  of  the  accused  would  be  illegal,  and  the  accused  would  be

entitled to bail under section 439 Cr.P.C. Giving recognition to the principal of speedy trial,

Sec 309 envisages that when the examination  of witnesses has once begun, the same shall

be continued  from day to day,  until all the witnesses in attendance have been examined.

Piecemeal recording of evidence which ensures to the benefit of the accused which has

disastrous effect on the prosecution  should be avoided. 

2. The provisions of Section 309 Cr.P.C have to be read harmoniously.  The discretion to

make a suitable order for remand is to be exercised judicially keeping in view of the facts

and circumstances of each case including the nature of other  relevant factors which may

help the court in determining whether to keep the accused in custody or  release  him on

bail.

3.       Remand during Investigation:-  This provision is  attracted only after cognizance of an

offence has been taken or commencement of trial has proceeded.   If the court  has not

taken cognizance of the offence or has not started the trial of the case, the Court has no

power to bound down the accused to appear in the Court in anticipation of the submission

of starting of the trial against him.  The power under this section can be exercised even

before the submission of the charge sheet.  An order of remand cannot be passed before

filing of police report under section 173 (2) remand orders could be passed validly in his

absence, if his presence at the time could not be secured . Section 309 has application  even

where the investigation is not completed.  

4. Once  cognizance of the accusations of a criminal nature is taken by the competent

court, the trial has to be held with all expeditious .   There is a grave danger of jeopardizing

not only to meet the ends of justice but also the liberty of the persons accused of offence,

The court would not adjourn a case for indefinite or unduly long period only because some

proceedings which may have some bearing on it is pending

 elsewhere  .   The  trial  court  would  not  suomotu  adjourn  the  case  merely  because

prosecution  witnesses one after the another are turning hostile. 

 5.          It is not an invariable rule,  that there cannot be any parallel proceedings on the

same facts in the criminal and civil courts. proceedings in criminals court should     be stayed

or adjourned where identical issues based on the same facts as in criminal case are involved

in suits pending in Civil Court though it defeat the purpose of speedy trial which is  violative

of Art 21 of the Constitution. 

6.          The procedure which does not ensure a reasonable quick trial cannot be regarded  as

reasonable , fair or just and it would fall of Article 21 and by speedy trial,  it would mean

reasonably expeditious trial,   which is an integral  and essential part of the fundamental

right to life and liberty.  Speedy trial is a  constitutional requirement, more so, when the

accused has been refused to be released on bail.   If the trial against an accused  is not

concluded within a reasonable time, it amounts to a violation of the right of speedy trial

guaranteed  under Article  21. Important evidence may be obliterated by more lapse of time
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within the result that the evidence would not be available at the time of trial.   When a

person is accused of a criminal offence and is behind bar, the least that is expected from a

Court,   is to see that the trial court proceeds at a reasonable  pace so that the  liberty of the

accused person  is not curtailed unnecessarily for a long time.  Speedy trial is  fundamental

right  of  the  accused,  hence trial  once started has  to  be completed as  expeditiously  as

possible .  The fundamental right  to a speedy trial does not require that in the case of

capital offences, the right to speedy trial should be concertized by fixing any time limit. 

6.           Fifteen days is the longest period for which an accused person may be  remanded at

a time by an order of the Magistrate.  section 167 provides for fifteen days in all.   The

remand under that section cannot be more than fifteen days on the whole.   Under this

section the Magistrate may remand the accused to  custody for  a  period not  exceeding

fifteen days at a time, and no limit is set to the number of such orders of remand.   An order

staying  criminal  prosecution   for  an  indefinite  period  is  not  in  accordance  with  the

provisions of this section.  The cross examination of a witness should  not be deferred for

more than 2 -3 days. 

 7.          The limit  of fifteen days for remanding an accused to judicial custody as provided

under section 309 is meant for a Magistrate only not for the court of Session as is clear from

the proviso to Section 309 (2) . A designate Court under TADA Act has jurisdiction to extend

the period of remand for more than 15  days but a Magistrate, under first proviso to section

309 Cr.P.c has no power to extend the period of remand beyond 15 days at a time. 

 8.          Sub sec (2) Third Proviso :- The underlying object  under this proviso is to discourage

frequent adjournments,  the court is  not  bound to adjourn hearing  of  the case to give

sufficient time to accused, to show cause on the quantum of punishment in view of clear

legislative mandate of section 309(2) though Court in its discretion may grant adjournment

in cases where death sentence   is proposed to be inflicted .  The third  proviso may not

entitled an accused to an adjournment, but it does not prohibit or preclude the court from

granting adjournment in  sessions  cases  of  life  and death to  satisfy  the requirement  of

justice as   enshrined in Section 235 (2) Cr.P.C , Recording of conviction  and sentence on the

same day is not illegal especially  when  no request is made by the accused for adjournment

for hearing on sentence after conviction  is pronounced.   

9.        Whether criminal proceedings shall be stayed if there is pending civil proceedings :-

Mere  pendency  of  civil  proceedings  is  no  ground  for  stay  of  criminal  proceedings.   A

criminal  case properly instituted should not be stayed merely on the ground of pendency

of civil proceedings between the parties.  Where accused does not cooperate with either

the prosecution or court in getting evidence recorded in time, the prosecution would  not

be wholly liable for delay in production of the evidence,  In such a situation Magistrate is

not justified in partially closing the evidence. 

10.         Illegal remand order :-  If an order of remand is found to be illegal, it cannot result in

acquittal of the accused or in termination of proceedings. A remand order cannot affect the

progress of the trial or its decision in any manner.
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1.             In Suresh Kumar bhikim chand jain vs state of Maharasta and another ,dt 13-2-2013,

the Hon'ble Apex Court   held that court will have no inherent power of remand of accused

to any custody unless the power is conferred by law. The petitioner in this present case do

not have sanction either of section 167 (2)  crpc or section 309 crpc the petitioner was

entitled to be released on statutory bail forthwith.  By referring a judgment Natabar Parida

vs State of Orisa 1975 (2)( SCC 220 ) .  The power of remand is vested in the court at the

initial stage before taking cognizance under section 167 (2) of crpc . Once the cognizance is

taken the power to remand shifts to the provisions of section 309 crpc under which the trial

court is empowered to postpone  or adjourned the proceedings and for the said purpose to

extend the period of detention from time to time.

 11.          Section 309(2) Cr.p.c contemplates a situation where if the court taking cognizance

of  an  offence   or  commencement  of  trial  finds  its  necessary  to  postpone  the

commencement  of  any  inquiry  or  trial  it  may  for  reasons  to  be  recorded  postpone  or

adjourned  of inquiry or trial on such terms as it thinks fit.   Merely because sanction had not

been obtained to prosecute the accused  and proceed to the stage of section 309 crpc , it

cannot be said that accused is entitled to grant of statutory bail as envisaged in section

167crpc .  If the investigating authority fails to file the charge sheet within the stipulated

period  the  accused  is  entitled  to  be  released  on  statutory  bail  in  such  a  situation  the

accused  continues to remand in the custody of the magistrate till such time  as cognizance

is taking by the court, trying the offence , when the said court assumes the custody of the

accused for purpose of remand during trial in terms of section 309 crpc.  The two stages are

different, but one follows that other so as to maintain a continuity of the custody of the

accused with a court.  

B.  Scope and object of Section 311 of Cr. p. c:-

1.             In order to enable the court to find out the truth and render a just decision the

salutary  provisions  of  S  311  are  enacted  where  under  any  Court  by  exercising   its

discretionary authority at any stage of enquiry, trial or other proceeding can summon any

person as witness or examine any person in attendance though not summoned as a witness

or recall or re examine any person already  examined who are expected to be able to throw

light upon the matter in dispute.  Opportunity of rebuttal  discovering relevant facts or

obtaining  proper proof  of such facts for a just decision of the case and it must be used

judicially and not capriciously or arbitrarily because any improper or capricious exercise  of

the power may lead to undesirable results.  It should  not be used for filling up the lacuna by

the  prosecution or by the defence or to the disadvantage  of the accused or to cause

serious prejudice to the  defence of the  accused or to give an unfair advantage to the rival

side and further the additional evidence  should not be received as a disguise for a retrial or

to change the nature of the case against either of the parties,  The criminal courts should

exercise their available  powers  such as those available  under sec 309 , 311 and 258 Cr.PC

to effectuate the right to speedy trial.  The power under S 311 can be exercised both at the

behest of accused as well as prosecution.
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2. The object of the provision, as a whole, is to do justice not only from the point of

view of the accused and the prosecution but also from the point of view of an orderly

society.  The Court examines evidence under this section neither to help the prosecution

nor to help the accused.  It is done neither to fill up any gaps in the prosecution evidence

nor to give it any unfair advantage  against the accused.  The   fundamental thing to be seen

is whether the Court thinks it necessary in the facts and circumstances of the particular case

before it.  If this results in what is sometimes thought to be the “filling of lacunea”  that is

purely a subsidiary factor and cannot be taken into consideration. 

3.          The additional evidence  must be necessary not because it would be impossible to

pronounce judgment  but because there would be failure of justice without it,  the power

must be exercised sparingly and only in suitable case.  Once such action is justified there is

no restriction on the kind of evidence which may be received. If the court arrives at the

conclusion,  that the  evidence of witnesses  appears to it be essential to the just decision of

the case, the court has ample jurisdiction to  summon those witnesses even at the stage of

preparation of judgment.  Even though at earlier  stage of the trial,  it  has rejected such

application. Where a witness has not been examined  earlier, or has been given up by the

Court is exercise of powers under section 311 can summon the witness and re examine him

after the evidence  has already been closed in the case if it finds that the evidence of the

witness is necessary for the just division of the case.  In a dowry death case, the evidence of

mother of the deceased and the letters written by the deceased to her parents  seized

during investigation are important evidence having  bearing on  one trial of the case  and

the court would summoned them.

 4. The following are the some of the case laws dealing with section 311 crpc. 

a.              Rajaram Prasad Yadav vs state of Bihar & another  AIR 2013 SC 3081

 The Hon'ble Apex court observed that  “A conspicuous reading of sec 311 Cr.P.C would

show that widest of the powers have been invested with the Courts when it comes to the

question of summoning  a witness or to recall or re examine any  witness  already examined

a reading of the provision shows that the expression “ any “ has been used  as a pre-fix to

“court”  ,”inquiry”,   “trial”,  “other  proceedings”,   “  person  as  a  witness”,  “  person  in

attendance “, though not summoned as a witness” a and a person already examined.  By

using the said expression in as a prefix to the various expressions mentioned above and all

that was required to be satisfied by the court was only in relation to such evidence that

appears to the court to be essential for the just decision of the case .  

The complainant was examined but he did not support the prosecution case.   On

account of subsequent event he changed his mind and applied for  recall under section 311

crpc which was declined by the trial court but allowed by the High court.  The apex court

observed that inorder to appreciate this stand of the party it will be worth wide to refer to
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section 311 crpc as well as 138 of evidence Act by stating the following principals to be

born in mind.  Whether the court is  right in thinking that the new evidence is need by it ?

Whether the evidence sought to   be led in under section 311 is noted by the court for a just

decision of the court.  The exercise of widest  discretionary power under 311 crpc should

ensure  that  judgement  should  not  be  rendered  on  inchoate  ,  in  conclusive  and  this

speculative  presentation of facts , as there by the ends of the justice would be defeated. 

b.         In Mohanlal Shamji Soni Vs Union of India & another ,, AIR 1991 SC 1346 , the Hon'ble

apex court  examined the scope of section 311 crpc and held that it is a cardinal rule of law

of evidence , that the best available evidence must be brought before the court to prove a

fact, or a point in issue.  However the court is under an obligation  to discharge its statutory

function , whether the discretionary or obligatory, according to law and ensure that justice

done.  The court has duty to determine the truth, and to render a just decision the same is

also  the  object  of  section  311  Crpc  where  in  the  court  may  exercise  its  discretionary

authority at any stage of the  inquiry , trial or summon any person as a witness though not

yet summoned  as a witness or to recall or to re examine any person and to render a just

decision.

C.         In Natasha Singh vs CBI (state ) dated 8-5- 2013, Where in the Hon'ble apex court held

that and the trial court reached the conclusion on such production of such evidence by the

defence was not essential to facilitate a just decision of the case by observing that accused

has every right  to adduce evidence in rebuttal of the evidence brought on record by the

prosecution by examining whether such additional evidence is necessary to facilitate a just

and proper decision of the case, and the request for examination of the hand writing expert

in this case law  is necessary to rebut the evidence of prosecution witness and the request

made for his examination ought not have been rejected and the sole ground that  opinion

of the hand writing expert would not be conclusive then the court has to see whether the

evidence  proposed  to  be  adduced  was  relevant  or  not,  and  apex  court  allowed  the

application by setting aside the order  of the trial court.  

d.           In   Godrej Pacific Tech limited vs computer joint India ltd, on 30thJuly 2008. when the

trial court rejected the application filed under section under section 311 of crpc to seeking

permission of the court to re-examine in the witness already examined on the ground that

the complaint was filed on 19-12-1996 and the evidence was closed on 11-3-2004.   and

section 313 crpc examination is over on 12-7-2004 .  for which the Hon'ble apex court held

that the object underlying section  311 crpc is that there may not be failure of justice on

account of mistake either party  in bringing the valuable evidence  on record  or leaving

ambiguity  in  the  statements  of  the  witnesses  examined  on  either  side  and  the

determinative factor is  whether it is essential for the just decision of the case and the court

should not  exercise powers to summon a witness merely because the evidence supports

the case of prosecution and not that of the accused  and the right to cross examine the

witness .

E.           In Manju devi vs state of Rajastan,  16-4-2019 in criminal appeal 688/2019,  where in

the Hon'ble Apex court held that discretionary powers like those under section 311 crpc are

essentially intended to ensure that every necessary and appropriate measure is taken by
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the court to keep the records straight  and to clear any ambiguity    in so far as the evidence

is concerned as also to ensure that no prejudice is caused to any one and the application

under  section  311  crpc  must  not  be  allowed  only  to  fill  up  lacuna  in  the  case  of  the

prosecution or of the defence or to the disadvantage  of the accused , or to cause serious

prejudice to the defence of the accused, or to give unfair advantage to the opposite party

and the additional evidence must not be received  as a disguise for retrial   or to change the

nature  of  the  case  against  either  of  the  parties  and  such  a  power  must  be  exercise  ,

provided that the evidence that is likely to be tendered by a witness, is germane to the

issue involve and the power under section 311 crpc must be exercise with great caution and

circumspection in order to meet the ends of justice for strong and valid reasons. 
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