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  IN THE COURT  OF  PRINCIPAL  SESSIONS JUDGE, REASI 
       (Through Virtual Mode) 
                                    

File No.     16 /Res   

Date of Decision : 08. 05.2020              

_____________________________________________________________ 
Nazir Ahmed  S/O Abdul Gani         Vs.             U.T of J&K 
R/O Village Sarh (Bagga) Mora           Through Incharge,Police 

Badora, Tehsil Mahore and Distt.           Station, Mahore 
Reasi 
  (Applicant)                     (Non-applicant)  

 

                               
In the  Matter of:-  Application for release of vehicle( Swift) bearing 

registration no.JK02AD-1428.  

_____________________________________________________________  
 
CORAM :-    KAMLESH PANDIT  
 

_____________________________________________________________  
Appearing Counsel:- 

For applicant/petitioner :  Mr. Gulshan Singh, Adv. 

For U.T of J&K  : L'd Public Prosecutor.  
 

          ORDER 
 

1. In this case the applicant Nazir Ahmed claims to be the owner of 
the vehicle bearing registration no. JK02AD-1428, is seeking release 

of the said vehicle in his favour, allegedly seized by the police of Police 

Station Mahore in case FIR no.25/2020 u/s 8/20/NDPS Act.. It has 
been averred in the above said application that the vehicle is the only 

source of transport to its owner and is private one  and due to its 

continuous detention in the concerned police station during lockdown 
as a measure to avoid spread of Novel Corona virus, the 

transportation of essential goods for his  shop as well as family 

members  has been affected, and if same is unnecessarily allowed to 
be detained for any un-reasonable period by police agency in the 

aforesaid police station, the applicant would suffer huge loss. It has 

been  further averred  that investigation in the above said FIR is almost 

complete and vehicle is not required  any more  by the investigating 
agency. It has been prayed that the vehicle be accordingly released in 

favour of the applicant subject to such conditions which the court may 

deem fit.    
 

2. Notice of this application was given to the L'd. PP who has not 

filed objection but stated that his objections filed by him in the bail 
application in the case should be read as part of this application.   
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 3. Heard the rival arguments and also  perused the necessary 
record indispensable for the just disposal of this application. It appears 

from the record/police report that on 21.04.2020, police of Police 

Station Mahore had seized the above said vehicle  bearing registration 
no.JK02AD/1428 in case FIR no.25/2020 on the ground  for  carrying 

70 grams of Charas  by the driver/accused.    

4.        Sub Section (3) of  section 60 of the NDPS Act 1985 interalia 
provides  that any animal or conveyance  used in  carrying any 

narcotic drug or psychotropic substance shall be liable to confiscation 

unless owner of the animal or conveyance proves that it was so used 
without the knowledge  or connivance of the owner himself, his agent, 

if any, the person-in-charge of the animal or conveyance and that each 

of them had taken all reasonable  precautions against such use.   
5. Sub Section (1) of Section 63 of the said  Act provides that in the 

trial of offences under this Act, whether the accused is convicted or 

acquitted or discharged, the court shall decide whether  any article or 

thing seized under this Act is liable to confiscation under section 60 or  
section 61 or section 62 and, if it decides that the article is so liable, it 

may order confiscation accordingly. 

6. According to  the mandate of these sections before confiscation 
of any article or thing seized under the Act, an enquiry is required to be  

made by the court in which owner of  vehicle is given an opportunity  of 

being heard and to prove that the seized vehicle was used for 
transporting  of the alleged contraband without his knowledge  or 

connivance and that all reasonable precautions against  such alleged 

use were taken by owner. There  is nothing in these provisions  or any 
other provision relating to search and seizures made under the said 

Act which prohibit the release of vehicle under the said Act during the 

investigation stage.  
7. As already stated the investigation has sti ll not culminated into 

the filing of a challan against accused person and it is only after the 

presentation  of the challan and availability of the evidence collected 

by the investigating agency that a decision regarding the confiscation 
of the seized vehicle can be taken by the court after holding the 

necessary  enquiry. 
 

8. In Sunderbhai Ambalal Desai vs. State of Gujrat in AIR 2003 

SC 638, the Apex Court has issued directions for disposal of the 

seized articles including the vehicles at the earliest. In para 17 of  the 
judgment , i t has been  observed that :- 

“ in our view, whatever be the situation it is  of no use to 
keep such seized vehicles at the police station  for a long 
period. It is for the Magistrate to pass appropriate orders 
immediately by taking appropriate bond and guarantee as 
well as security for return of the said vehicles, if required at 
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any point of time.  This can be  done pending hearing of 
applications for return of such vehicles.” 

 

9. In General Insurance Council and ors. Vs. State of A.P and 

Ors, (2010) 3 SCC (Cr.L.J) 226 , the  Hon'ble SC noted that the police 

, investigating as well as prosecuting  agencies were not taking 

adequate steps for compliance of the directions in Sunderbhai Ambalal 

Desai  vs. State of Gujrat  (Supra) which has resulted  in loss of assets  
worth Several hundred crores  and the recovered vehicles are reduced 

to junk by the time of their release. The Hon'ble SC  gave fresh 

directions in this matter . The relevant portion o f the judgment is as 
under:-  

“3... They further contended  that despite directions passed by 

this court in  Sunderbhai Ambalal Desai, as also in General 

Insurance Council  Vs. State of Andhra Pradesh, there has  not 
been full and complete compliance with the  same. Therefore, 

they have once again approached this court for issuing further 

directions so  that national waste with regard to the seized 
vehicle involved in commission of various offence may not  

become junks and their road worthiness be maintained.  

“4….According to the petitioners, in the report of 2005 of NCRB, 
84675 vehicles were reported lost, Out of which 24918 vehicles 

were recovered by the police and out of these only 4676 

vehicles were fully coordinated. As a result several hundred  
crores worth assets were lost .Further ,by the time the 

recovered vehicle are released , the same are reduced to junk 

at the respective police station. In other words the petitioners  
have prayed that  national waste that is being caused could be 

substantially reduced , curbed and eliminated to a great extent.  

Keeping in view the aforesaid facts in mind they have fi led this  
writ peti tion. 

“10…. Despite the aforesaid directions having been issued by 

this court in the aforesaid  two matters, grievance is still being 

made by  the petitioners , that the police, investigating agency 
and the prosecuting agency are not taking appropriate and 

adequate steps for compliance with the aforesaid directions 

issued by this court. Therefore,  a need  has arisen for giving 
further directions  so as to clear the guide lines and iron out the 

creases. 

“13…. We also feel , it is necessary that in addition to the 
directions issued by this court in  Sunderbhai Ambalal  Desai 

case , considering the mandate of section 451 read with section 

457 of the Code, the following further directions with regard to 
the  seized vehicles are  required to be given.”  

(A) Insurer may be permitted to move a separate application  

for release of  the recovered vehicle as soon as i t is informed of 
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such recovery before the jurisdictional court.  Ordinary release 
shall be made within a period of 30 days from the date of the 

application. The necessary photograph may be taken duly 

authenticated and certified and a detailed panchnama may be 
prepared before such release.  

(B) The photographs so taken may be used  as secondary 

evidence during trial. Hence physical  production of the vehicle 
may be dispensed with.  

( C ) Insurer  would submit an undertaking/guarantee to remit 

the proceeds from the sale/auction of the vehicle conducted by 
the insurance company in the event  that the magistrate finally 

adjucates that the rightful owner of the vehicle does not vest 

with the insurer.  The undertaking/guarantee would be furnished 
at the time of release of the vehicle  pursuant to the application 

for release of the recovered vehicle.    Existence of personal 

bond may be discussed with looking to the corporate structure 

of the insurer. 
 

10.     The Hon'ble SC further observed  that the Inspector General of 

police of the division, Commissioner of police concerned of the cities, 
superintendent of police concerned of the district concerned shall be 

responsible for implementation of the statutory provisions and the 

directions  of the SC. The relevant directions are as under:- 
“14. It is a matter of common knowledge that as and when 

vehicles are seized and kept in various police stations, not only  

they do they occupy substantial space in the police station but  
upon being kept in open, are also prone to fast natural decay 

on account of  weather conditions. Even a good maintained  

vehicle loses  its road worthiness if i t is kept stationary in the  

police station for more than fifteen days. Apart from the above, 
it is also a mater of common knowledge that several  valuable 

and costly parts of the said vehicles are either stolen or are 

cannibalised so that the  vehicles become unworthy of being 
driven on road . To avoid all this,  apart from the aforesaid 

directions   issued herein above, we direct  that all the State 

governments/ Union Territories /Director General of police shall 
ensure macro implementation  of the statutory provisions  and 

further direct  that the  activities of each and every police 

station especially with regard to disposal of the seized vehicle 
be taken care of by the inspector general of police of the 

division. Commissioner of police concerned  of the cities 

/superintendent of police concerned of the district concerned.  
11. It is therefore, well settled law that the vehicles  cannot be 

allowed to be detained in police custody  for  an unreasonable period 
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and without any legal justification. The owner has a right to seek the 
release of the vehicle for its proper up-keep and maintenance. 

  

12.      Accordingly, i t is ordered that the seized vehicle  be  released 
and kept on the supardnama  of the registered owner after retaining 

the R.C  of the vehicle with further condition that the vehicle  shall not 

be disposed off  till the logical conclusion of the case  and shall be  
produced  before the investigating  officer or the court as and when 

directed to do so. The I.O shall take  the photographs of the vehicle  

and preserve it as a piece of evidence for use during the trial. 
Application is accordingly disposed off and be consigned to records 

after hard copies of pleadings are submitted immediately after the 

lockdown is over. 
 
 

              (Kamlesh Pandit) 

Announced                         Principal Sessions Judge 
08.05.2020                      Reasi JK 00078 

 

Copy of this order be  forwarded to Incharge P/S Mahore/ Concerened 
I.O  for compliance. 

 

 

 
                                                                     Pr. Sessions Judge Reasi. 
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