
  

CC No. 51076/16 

Vipin Kumar Tyagi Vs. Era Infra Engineering 

 

29.06.2020 

Present:  Sh. Durgesh Pal Ld. Counsel for complainant  

Proceeding conducted through Video Conferencing 

Arguments heard on the application u/s 156(3) cr.p.c 

  Ld. Counsel for Complainant had argued that accused persons have cheated 

the complainant as they have entered into an agreement with the complainant vide order dt. 

02.08.10 wherein the Work Contract Tax should be exclusive to the contract value to be 

separately paid to the complainant. He further pointed out that accused persons were 

required to deposit the relevant tax to Haryana Government and to issue certificate in this 

regard.  He argued that complainant having faith upon the accused, executed this contract 

but accused delayed the project and also delayed in making payment due to their 

mismanagement and accused intentionally withheld the payment by hatching conspiracy 

with the Government employees as they have filed “Nil” tax  in respect of Work Contract Tax 

of Haryana Government. He further pointed out that accused persons have diverted funds 

obtained from bank in their other projects and submitted dubious report to the government 

agency by falsifying the government record. He prays for registration of FIR against accused 

persons and investigation.  

  Status report was called  as per which no cause of action is made out in the PS 

Barakhambha Road and complaint has been transferred to Commissioner of Police, Gurgaon 

by the EOW Unit for necessary action.  

  During arguments Ld. Counsel for complainant pointed out that the complaint 

was transferred to EOW Unit but no concrete action have been taken till date.  

  Heard. Perused. 

 



  

  The complainant has alleged that accused persons cheated him as they not 

complied with the agreement entered between them. The agreement relates to execution of 

construction work allotted to the complaianant 

It has been held by the Hon'ble High Court of Delhi in Subhkaran Luharuka & 

Anr. Vs. State & Anr., Crl. M.C. No. 6122-23/2005 that: 

 

(iii) "The Magistrate, when approached with a Complaint under Section 200 of 

the Code, should invariably proceed under Chapter XV by taking cognizance of  

the complaint, recording evidence and then deciding the question of issuance 

of process to the accused.  In that case also, the Magistrate is fully entitled to 

postpone the process if it is felt that there is a necessity to call for a police report 

under Section 202 of the Code". 

(iv) "Of course, it is open to the Magistrate to proceed under Chapter XII of the 

Code when an application under Section 156 (3) of the Code is also filed along 

with a Complaint under Section 200 of the Code if the Magistrate decides not 

to take cognizance of the Complaint.  However, in that case, the Magistrate, 

before passing any order to proceed under Chapter XII, should not only satisfy 

himself about the pre-requisites as aforesaid, but, additionally, he should also 

be satisfied that it is necessary to direct Police investigation in the matter of 

collection of evidence which is neither in the possession of the complainant nor 

can be produced by the witnesses on being summoned by the Court at the 

instance of the complainant, and the matter is such which calls for investigation 

by a State Agency.  The Magistrate must pass an order giving cogent reasons 

as to why he intends to proceed under Chapter XII instead of Chapter XV of the 

Code". 

  In the present case all the facts and circumstances of the case are within the 

knowledge of the complainant.  The identity of the accused is also known to the complainant.  

The mode and manner in which the offence was committed is also known to the complainant. 

Moreover, it is a case of breach of contract apart from other allegations of filing NIL tax 

returns. 

 Hence I am satisfied that there is no requirement of collection of evidence by the police at 



  

this stage as the complainant can lead his evidence and if the same is required at later stage, 

then section 202 Cr.P.C. can be resorted to.  

Accordingly, the application u/s 156(3) cr.p.c stands dismissed. 

  At this stage it is noted that another application was moved by Sh. Kapil Sankhla 

and Ms. Meghna Sankhla Ld. Advocates but same is unsigned, with the prayer for stay on the 

proceedings in view of the mortarium issued by the NCLT vide its order dt. 08.05.2018. Copy 

of this order is also annexed with the application.   

  I have gone through the said order. The mortarium is in respect of civil 

proceedings and not in respect of criminal proceedings. Hence, the application which is 

unsigned, is not maintainable and hence stands dismissed.  

  Put up for pre summoning evidence on 17.08.2020. 

 

       (Pawan Singh Rajawat)    

                          CMM/ND/Patiala House Courts 

                  New Delhi/29.06.2020  

             

PAWAN SINGH 
RAJAWAT

Digitally signed by PAWAN 
SINGH RAJAWAT 
Date: 2020.06.29 13:36:57 
+05'30'



  

CC No. 19271/16 
Custom Vs. Sanjay Gupta 

 
 
29.06.2020 
     Order on charge 

 

Present: Ms. Pooja Bhaskar, Ld Counsel for Complainant 

  Mr. Sanjay Gupta, Ld. Counsel for accused. 

  Both accused absent and exempted on oral request. 

 

  Proceedings conducted through Video conferencing. 

  By this order I shall decide whether on the basis of the pre-charge 

evidence led by the Customs charge for commission of offence punishable U/s 

132 & 135(1)(a) of the Customs Act, 1962 is made out against the accused  

persons or not. 

2.  Present complaint was filed in the year 2001 by Mr. Kulwindra 

Singh, Superintendent, Customs, ICD, Tughlakabad, New Delhi against Mr. 

Sanjay Gupta and Mr. Sanjeev Maggu for the commission of the offence(s) u/s 

132 and 135 (1) (a) of Customs Act 1962.   

3.  Cognizance of the complaint was taken by my ld. Predecessor and 

thereafter vide order dated 06.06.2001 the accused persons were summoned.  

Complainant has examined seven witnesses in pre charge evidence. They were 

cross examined by Ld. Counsel for accused persons. Thereafter, pre-charge 

evidence was closed.    

4.  Arguments on the charge heard.      

5.  Ld. Counsel argued that the sanction U/s 137 of Custom Act 

accorded by Commissioner of Custom is dated 15.05.2000 which is prior to 

date of commission of alleged offence, as the Bill of Entry are of August, 2000 

and September 2000 and that it cannot be presumed that it was typing error as 



  

no witness was examined by the prosecution. He also submitted that PW-6 

during his examination stated that he cannot identify the fabric and hence it 

cannot be presumed that the accused were aware about the type of cloth, when 

they imported it. He also submitted that the goods in this case covered under 

B.E. no. 110169 dt. 25.08.2000 were examined on 30.08.2000 by Suptt.(Shed) 

and D.C.(II)  and they did not agree with the classification and later on it was 

sent to Testing Lab or Expert opinion who opined it to be Polyster Knit Pile 

Fabric and therefore, it is the case of dispute of classification and no action can 

be taken against the accused. He also submitted that the Test memo dt. 

05.09.2000 is in respect of B.E. no. 110173 but no record is there on 

panchnama dt. 05.09.2000. He also pointed out that neither Sh. Kapil Kumar 

Harjai and Sh. Ashok Kumar Harjai were made accused nor they had been 

examined as witness, though Sh. Ashok Kumar is proprietor of M/s Hind 

Overseas, the importer of goods.  

6.  I have gone through the record and considered the submissions 

made on behalf of Customs.    

 Section 245 CrPC deals as under: 

“245. When accused shall be discharged -  (1) If, upon taking all the 

evidence referred to in section 244, the Magistrate considers, for 
reasons to be recorded, that no case against the accused has been 
made out which, if unrebutted, would warrant his conviction, the 
Magistrate shall discharge him.  
 
(2) Nothing in this section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case if, for 
reasons to be recorded by such Magistrate, he considers the charge 
to be groundless.” 

 
7. In reference to the said provision, I may relied upon case titled as 

Siri Chand Gupta v/s Santosh Kumari and Anr., the Hon'ble High Court of 

Delhi has observed as under in reference to Section 245 CrPC: 

“A comparison of these provisions show that in the event of a 



  

warrant case being instituted otherwise than on a police report, the 

Magistrate 'shall discharge' an accused if 'upon taking all the 

evidence referred to in Section 244, the Magistrate considers for the 

reasons to be recorded that no case against the accused is made out 

which, if unrebutted, would lead to his conviction.  This is different 

from the test to be adopted in a warrant case instituted on a police 

report where Section 240 states that the Magistrate shall frame in 

writing a charge against the accused if he is of the opinion that 

'there is ground for presuming that the accused has committed an 

offence triable under this Chapter'?  Therefore while Section 245 

envisages that where the Magistrate finds that the pre-charge 

evidence is not sufficient to warrant conviction then the accused 

'shall' be discharged, in a case instituted on a police report is 

enough if there is 'a ground for presuming that the accused has 

committed an offence.'  It is therefore clear that where a warrant 

case is instituted otherwise than on a police report, the task of the 

Magistrate at the stage of framing charge is to undertake a greater 

degree of scrutiny of the materials brought because it is not a 

investigating agency that has filed a report which the Magistrate is 

required to consider.  He is acting on a pre-charge evidence of the 

complainant and her witnesses and he has to be satisfied that what 

is presented before him, even if unrebutted, makes out a case for 

framing a charge.  If that evidence, even if unrebutted, does not 

make out a case against the accused then the Magistrate 'shall 

discharge' the accused.  Therefore, the degree of scrutiny of the 

evidence of the prosecution is much stricter than in the case 

instituted on a police report.” 

 



  

 8. It is well settled law regarding consideration at the stage of 

framing of charge, the court has power to shift and weigh the evidence for the 

limited purpose of finding out whether or not a prima facie case against 

accused has been made out. It is held that when the material placed before the 

court discloses great suspicion against the accused which has not been 

properly explained, the court will be justified in framing charge. The judge 

should not make a roving inquiry into the pros and cons of the matter and 

weigh the evidence as if he was conducting a trial. If on the basis of materials 

on record a court could come to the conclusion that commission of the offence 

is a provable consequence, a case of framing of charge exists. To put it 

differently, if the courts were to think that the accused might have committed 

the offence it can frame a charge, though for conviction the conclusion is 

required to be that accused has committed the offence. At the stage of framing 

of a charge probative value of the materials on records cannot be gone into, the 

material brought on record by the prosecution has to be accepted as true at 

that stage.  The truth, veracity and effect of the evidence which has prosecutor 

proposes to adduce are not to be meticulously judged. Nor is any weight to be 

attached to the provable defence of the accused. It is not obligatory for the 

judge at that stage of the trial to consider in any detail and weight in a sensitive 

balance whether the facts, if proved, would be incompatible with the innocence 

of the accused or not. The standard of test and judgment which is to be finally 

applied before recording a finding regarding the guilt or otherwise of the 

accused is not exactly to be applied at this stage of deciding the matter u/s 227 

or u/s 228 of the Code. At that stage the court is not to see whether there is 

sufficient ground for conviction of the accused or whether the trial is sure to 

end in his conviction. But at the initial stage, if there is a strong suspicion which 

leads the court to think that there is ground for presuming that the accused has 

committed an offence, then it is not open to the court to say that there is no 



  

sufficient ground for proceeding against the accused. While deciding the 

question of framing of charge in a criminal case, the court is not to apply 

exactly the standard and test which it finally applies for determining the Guilt 

or otherwise. This being the initial stage of the trial, the court is not supposed 

to decide whether the materials collected by the Investigating Agency provides 

sufficient ground for conviction of the accused or whether the trial is sure to 

culminate in his conviction. What is required to be seen is whether there is 

strong suspicion which may lead to the court to think that there is ground for 

presuming that the accused has committed an offence.  I have carefully gone 

through the record.  In this regard this court is supported with law laid down 

by the Hon'ble Apex Court and Hon'ble High Court reported as  “Union of India 

vs Prafulla Kumar, AIR 1979 Supreme Court 366, State of Maharashtra 

and others vs Som Nath Thapa and other JT 1996 (4) SC 615, State of 

Bihar vs Ramesh Singh, AIR 1997 SC 2018: (1997 CRI LJ 1606), Umar 

Abdula Sakoor Sorathia vs. Intelligence Officer Narcotic Control Bureau JT 

1999 (5) SC 394, Kalu Mal Gupta vs. State 2000 I AD Delhi 107. 

  

9. The argument of Ld. Counsel for accused that the sanction u/s 137 

Customs Act is prior to the date of alleged offence cannot be considered at 

this stage as the complainant has not examined all of their witnesses and 

such witnesses could be examined by the complainant at the post charge 

stage in terms of Section 246(6) cr.pc. 

10. The plea that witness couldn’t identify the type of cloth is ground of 

discharge is misplaced as the test report is on record and same can be proved 

by the relevant witness at post charge stage also. 

11. The initial inspection report coupled with statement of accused 

u/s108 Customs Act and other technical evidence including the mobile call 

records as mentioned in the complaint are sufficient grounds not to 



  

disbelieve the testimonies of the witnesses of the complainant.  

 

12. Accordingly, this court is of the view that at this stage there is 

sufficient material available on record to frame charge against the accused 

no. 1&2 for commission of offence punishable U/s 132 & 135(1)(a) of the 

Customs Act, 1962.  

 

13. Since proceedings are conducted through video conferencing, put up 

for framing of formal charge on 17.08.2020 

   

                  (Pawan Singh Rajawat)    

                          CMM/ND/Patiala House Courts 
                  New Delhi/29.06.2020 

PAWAN SINGH 
RAJAWAT

Digitally signed by 
PAWAN SINGH RAJAWAT 
Date: 2020.06.29 13:34:29 
+05'30'
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CC No.26062/16 

DRI Vs. Shankar Kumar Sah & ORs. 

 

29.06.2020 

Present:  Ms. Pooja Bhaskar Ld. Counsel for the Complainant  

Ms. Reena Rawat, Ld. Counsel for accused/applicant Subodh 
Kumar  

Accused no.7 not summoned 

Remaining accused absent and exempted on oral request 

 

Proceedings conducted through Video Conferencing. 

 

By this order I shall decide upon an application moved on behalf of 

accused Subodh Kumar U/s 245 Cr.P.C. for abating the proceedings in the 

present case and release of bonds and surety thereof.  

Reply of the application was filed through email. Case law also filed 

through email. 

The instant application was moved on 30.05.2017 on behalf of 

accused Subodh Kumar on the ground that the Commissioner of Customs 

(Appeal), after careful consideration vide its order dt. 21.07.16, had set 

aside the penalty order dated 31.10.2014 and therefore, the complaint qua 

accused Subodh Kumar cannot continue as he was exonerated on merits in 

the adjudicatory proceedings. 

Ld. Counsel for accused Subodh Kumar argued that the adjudicating 

proceedings of the Custom authority and the present complaint are arising 

out of the same investigation conducted by DRI on which he was arrested 
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on 22.11.2013 and was issued showcause notice no. 20/14 dt. 20.05.14 

with the allegations of smuggling of gold.  He pointed out that the 

applicant/accused has filed the detailed reply before the Commissioner of 

Customs (Preventive) who while ignoring its contents adjudicating the case 

against him and imposing penalty of Rs. 3 lacs U/s 112 of Customs Act. 

Ld. Counsel for accused has relied upon judgments in the matter of Radhey 

Shayam Kejriwal Vs. State of West Bengal: (2011) 3 Supreme Court Cases 

581, Vikas Mohan Singh Vs. DRI : 2009 (113) DRJ 116, Customs Vs. J.S. 

Anand and Customs Vs. Olga Kozireva & Ors 

 On the other hand, Ld. Counsel for complainant department argued 

that the application is not maintainable as no documents filed by the 

applicant/accused can be seen at this stage.  She also pointed out that in view of 

the voluntary statement of the accused Subodh Kumar no ground was made out 

to discharge him and prays that the application be dismissed.  

Heard. Perused. 

`The present complaint was instituted by DRI on 05.09.2014 against 

seven accused persons out of which accused no. 1 to 6 including the applicant 

herein was summoned for offence U/s 135(1)(a) and 135(1)(b) of Customs Act. 

While matter is at the stage of pre charge evidence, the present application was 

moved after the passing of order dt. 21.07.16 by Commissioner of Customs 

(Appeal). I have gone through the order dt. 21.07.16. In the said order  the 

findings qua accused Subodh Kumar are mentioned by Commissioner of Customs 

(Appeal) in para 6.1 & 6.2 that  

6.1  As regards the imposition of penalty on the other Appellant 

Sh. Subodh Kumar, the allegation against him as contained in the 

showcause notice is only that he was coerced into activities associated 

with the gold smuggling by his employer Chander Prakash Verma and 
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despite knowing that the activity was illegal, he chose to be associated 

with the same. (Para 10 of the Showcause notice refers) whereas the 

finding of the Additional Commissioner is that the Appellant being an 

employer of Chander Prakash Verma, he assisted him in the activities 

associated with gold smuggling despite knowing that the activities were 

illegal and may lead to action against him under law. (Para 24 of the 

order refers). 

6.2 In my considered opinion, the allegation as well as the 

findings do not bring out an active and motivated involvement of Subodh 

Kumar in the alleged activities. The Appellant Subodh Kumar in his 

Appeal as well as reply before the Additonal Commissioner had 

contended that he had gone with the employer Chander Prakash Verma 

as a driver of the scooter as Sh. Chander Prakash Verma being 

handicapped, was not capable of driving scooter. It is not in dispute that 

both of them came on a scooter and the scooter was found parked near 

the vehicle in the parking lot of Shroff hospital or that Sh. Chander 

Prakash Verma is a handicapped person. The documents available on 

record show that Sh. Chander Prakash Verma suffered from congenital 

CTEV of left foot and brain damage, also suffered form regular fits 

owning to cerebral problem and which lend credence and legitimacy to 

the contention of Sh. Subodh Kumar. Moreover, he being only a menial 

employee of Chander Prakash Verma cannot be said to be associated 

with the smuggling except bringing him to the place of occurrence on his 

employer’s scooter, which in my opinion, cannot bring him within the 

scope and ambit of Section 112(b) of Customs Act, 1962 especially as 

there is no allegation in the showcause notice or the finding in the 

impugned order that for his alleged acts, he would have derived 
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additional income over and above his regular salary as a menial 

employee of Sh. Chander Prakash Verma.  

In the matter of Radheyshyam Kejriwal Vs. State of West Bengal (2011) 3 

Supreme Court Cases 581 after discussing various judgments dealing with the 

implication of decision of adjudication proceedings on the decision of criminal 

prosecution, it was held in para no. 38 that :- 

"The ratio which can be culled out from these decisions can broadly be stated as 
follows : 

(i) Adjudication proceedings and criminal prosecution can be launched 
simultaneously; 

(ii) Decision in adjudication proceedings is not necessary before initiating 
criminal prosecution; 

(iii) Adjudication proceedings and criminal proceedings are independent in nature 
to each other; 

(iv) The finding against the person facing prosecution in the adjudication 
proceedings is not binding on the proceeding for criminal prosecution; 

(v) Adjudication proceedings by the Enforcement Directorate is not prosecution 
by a competent court of law to attract the provisions of Article 20(2) of the 
Constitution of Section 300 of the Code of Criminal Procedure; 

(vi) The finding in the adjudication proceedings in favour of the person facing 
trial for identical violation will depend upon the nature of finding. If the 
exoneration in adjudication proceedings is on technical ground and not on merit, 
prosecution may continue; and 

(vii) In case of exoneration, however, on merits where the allegation is found to 

be not sustainable at all and the person held innocent, criminal prosecution on the 

same set of facts and circumstances can not be allowed to continue, the underlying 

principle being the higher standard of proof in criminal cases. 

 

https://indiankanoon.org/doc/17858/
https://indiankanoon.org/doc/741791/
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The order dated 21.07.2016 has states in clear words that no case is made 

out against accused Subodh Kumar as he being only an employee of Chander 

Prakash Verma cannot be said to be associated with the smuggling except 

bringing other accused to the place of occurrence being his driver and that doesn’t 

bring him within the scope and ambit of Section 112(b) of Customs Act, 1962 as 

there is no allegation in the showcause notice or the finding in the order that for 

his alleged acts, he would have derived additional income over and above his 

regular salary as a employee of Sh. Chander Prakash Verma.  This implies that 

Subodh Kumar was indeed exonerated on merits in the adjudicatory proceedings 

which remain unchallenged as admittedly, till date the Complainant department 

has not challenged the order dated 21.07.2016 of Commissioner of Customs 

(Appeals), New Delhi before higher Adjudicatory Authorities or before Hon’ble 

High Court of Delhi.  Hence the order of commissioner of Customs (Appeals) has 

become final and binding on the complainant department. 

 

Section 245(2) Cr.P.C empowers this Court to discharge the accused even 

before the conclusion of pre-charge evidence if there are enough reasons to do 

the same. 

In the Compliant, apart from averment mentioned in para 3(f), no other 

material is alleged against the accused Subodh Kumar. Eventhough the 

complainant is yet to conclude pre-charge evidence against the accused persons 

including against Subodh Kumar but I am satisfied that in view of categorical 

findings of the adjudicatory authorities, further continuation of present criminal 

proceedings against accused Subodh Kumar will be an exercise in futility as he 

was exonerated on merits and complainant department has till date not filed any 

appeal against order dated 21.07.2016 of Commissioner of Customs (Appeals), 

New Delhi. 
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Accordingly, the application of accused Subodh Kumar is allowed and he 

is discharged in the present complaint. He is directed to file bail  bonds u/s 437A 

Crpc within 15 days of commencement of regular court working as presently the 

regular working is suspended in terms of directions of Hon’ble High Court of 

Delhi. 

However, the pre-charge evidence against remaining accused shall 

continue on the next date of hearing. 

 Put up for pre-charge evidence on 17.08.2020. 

 

                  (Pawan Singh Rajawat)    

                          CMM/ND/Patiala House Courts 

                  New Delhi/29.06.2020  

    

   

PAWAN SINGH 
RAJAWAT

Digitally signed by 
PAWAN SINGH RAJAWAT 
Date: 2020.06.29 15:21:36 
+05'30'










































































