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I. (a).In human affairs disputes are likely to arise since conflict of

interest is part of life. Public interest, faith and esteem for judiciary at all

levels, trust in its independence, impartial-objectivity, intellectual caliber,

depth of understanding and foresight, perception and expression without fear

or favour are no doubt the hallmarks of our Indian Judiciary which is the

king pin of our Democracy. However, the greatest problem in the

administration of justice today is delay and backlog which requires a

practical solution. In India presently there are about 31 million cases and in

the state of A.P. there are about 9.15 lakh cases majority of them are civil

in nature. Access to justice for all (speedy, inexpensive and fair justice) is

our constitutional goal. The docket clearance is thus the need of the hour.

(b).The Apex Court in All India Judges Association case 2002 (4)

SCC-247-while directing the Govt., to increase the strength of judges in a

phased manner with in 5 years from existing ratio of 10.5 to 13 Judges per

ten lakh people to 50 Judges per ten lakh people pending final consideration

of the Law Commission’s recommendation of required increase of 107

Judges per ten lakh people, (noticing the ground reality that the Govt., will

not be able to increase the needed strength in a short time),emphasised in its

observation that it is our Constitutional obligation to ensure that the backlog

of the cases is decreased and efforts are made to increase the disposal of
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cases. It further observed that if sufficient number of Judges are not

appointed justice would not be available to the people, thereby undermining

the basic structure of our Constitution. In PRC Rao’s case 2002 (4) SCC-

578- also it was observed that the root cause for the delay in dispensation of

justice in our country is poor judge population ratio. The above expressions

were even reiterated by the court in Brijmohan lal’s case (popularly known

as Fast Track Courts Scheme Validation Case) 2002(4) ALT -107(SC).

(c).We are undoubtedly in the speed life and in electronic era. Every

litigant wants quick disposal. It is the well known fact that –if peaceful

settlement of litigation ( without delay and much expense through justice

delivery system to all) is impossible, violent settlement ( by taking law to

their hands by litigant public) is inevitable, to-mean, the former will

inevitably encourage the litigant, (who is waiting for urgent redressal and

who lost patience for the long periods of waiting to get the fruits of litigation)

to resort to extra legal measures even by contra-legal means leading to

unsocial practice in society.

(d). Though it can be said that “Delay defeats Justice” the blame for

delay in disposal cannot be attributed to Courts because over years, good

number of cases accumulated from heavy filing than the courts can decide.

Thus, however hard the Judges may strive, still (with the intolerable work

load on them) the delays in reaching finality have become inevitable as it is

impossible to give disposal of the accumulating arrears with the limited

judicial man power and even from little increase in the strength of Judges

unless there is some change brought from the traditional judicial dispute

redressal mechanism. Before dealing it further,

II. (a). Coming to the Legal history of India, it reveals that morality

and honesty were the real pillars of our traditional society where from the



3

peoples courts had a significant role in resolution of disputes by traditional

dispassionate elderly and out of court dispute resolution process. It was since

not an obligatory or legally imposed conciliation and Mediation process, this

system gradually lost its place for several reasons like (a) change in moral

values; (b) lack of confidence to the disputants on the traditional and elderly

dispute resolution process (Panchayat decision making process by local

elders etc;) at village level; (c) increase in public awareness of rights and

privileges; d) advent of foreign rule; (e) advent of the British judicial system

of Roman origin to the Indian arena and its continuation to a major extent

even after our Independence; (e) Industrial and commercial growth; (f)

population growth; (g) economic independence; (h) urbanization; (i)

increase in human values from International conventions and from our

constitutional goals and (j) increase in good number of legislations, rules,

regulations and bye laws to encounter social problems and to regulate life

and liberty.

(b).As a result of the above and other factors there is enormous

increase in filing of cases in the law courts on civil, criminal, revenue,

labour and industrial fields on commercial and non-commercial matters and

also matrimonial litigation. It results in over burdening the courts with heavy

pendency even for trivial and petty matters which by some sort of mediation

or conciliation or other such alternative process can easily be settled by

discussion and exchange of views, rather than the dispute redressal

mechanism by law courts following rules of evidence and other procedural

due process.

III. (a).According to Voltaire, once a man uttered that “I never was

ruined, but twice- once when I gained a law suit and once when I lost one. It

mainly points out from the said quote that the traditional legally based
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dispute redresal mechanism invariably imposes substantial costs and delay to

both sides of litigants before court of law.

(b).It is apt to mention here the famous quote of Lord Cardozo that

the final cause of law is the welfare of society. The rule that misses its aim

cannot permanently justify its existence. Hence, there is a need for structural

change with innovative process to the justice delivery system to suit the

social change.

(c).George Bernard Shah once quoted that progress is impossible

without change and those who cannot change their minds cannot change

anything.

(d).Lord Delvin while talking to the British Legal System way back

said that if our business methods were as antiquated as our legal methods,

we should be a bankrupt country. There is need for comprehensive enquiry

into the roots of our procedure, backed by a determination to adopt, to fit the

conditions of the welfare state.

(e).It is also not out of context to mention here the caution of the

father of our Nation Mahatma Gandhi - about dangers of copying the

British Judicial model of cumbersome and slow moving system, rather than

home spun elderly settlement before Adalats.Gandhiji who advocated

conciliation as a practicing Lawyer, said that it is the duty of every Lawyer

to negotiate and make efforts to settle disputes.

(f).Justice V.R.Krishna Iyer in his book ‘justice at cross roads’

chapter 7 (page 126) observed that ‘The dogmas of the British Indian past

are no longer adequate to the Indian Republics present’. We must think in

terms of alternative processes sufficient to rescue the legal system from

generic blemishes and geriatric distortions of limited access, expensiveness,

appeleticites or excess of appeals etc., and tyranny of technicalities. We can
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make justice a meaningful reality, given the axiological will, radical vision

to plan and creative intelligence to innovate.

IV. (a).From the study of the ground realities, justice delivery system

since should not be allowed to be in shambles and it is in recognition of our

constitutional guarantee of fair and speedy justice, after High Court’s arrears

committee report 1972 and the law Commission’s efforts right from 1955 in

the 77 reports for reforms it was during 1973-76, brought significant

changes in civil, criminal and other procedural laws. This mechanism

however not given fully satisfactory results for some practical or other

difficulties, to clear the accumulating mass of arrears in cases – from still

systematic delays, like too many appeals, revisions, and reviews (not to

mention about remands there from frequently) on main matters and even

against interlocutory or miscellaneous petitions in pending matters which

gives life to the long pendency of litigation.

(b).Subsequently from various studies to clear the arrears despite

many innovative steps taken like court administration and case management

for timely and effective resolution of a dispute including identification of old

and long pending cases of senior citizens and matrimonial matters to give

preference in disposals and grouping of matters in similarity on subjects and

with a little increase in strength of courts by constitution of Special Courts or

Tribunals with deviation to the regular procedural traits in disposal, the

pendency not reduced to the expectation.

(c).Apart from it, the new Arbitration and Conciliation Act, 1996 was

enacted with radical changes to the old Act, 1940 and further to give

permanent life and legal sanctity to the concept of Lok Adalats introduced

since 1985 or before, the Legal Services Authorities Act, 1987 was enacted

which is a composite Act for providing legal literacy, legal aid to the needy
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and for constitution of Lokadalats. These new provisos are meant to serve as

a better alternative dispute resolution system for dispensation of justice in a

short time and particularly in Lok Adalats with no expense. However, the

Arbitration mechanism (Which bears the blame that this is not the Poor-

Mans Forum) has not really reduced the pendency to the expected goal.

Coming to Lok-Adalats it is an innovative step in empowering the Lok-

Adalats to give cost free and summary disposal of disputes by adopting its

own procedure which has now been widely accepted and recognized as

effective machinery for conciliating and settling disputes. It is no doubt true,

Lok-Adalats are effectively dealing with cases where the settlement process

is not long and complicated. The requirement of consent of both parties to

refer a dispute is the main draw back, enabling the one side of disputants

(plaintiff or defendants as the case may be) who intends to delay to frustrate

the efforts. It is to reduce this drawback to a major extent by latest

amendment in the LSA Act, introduced the Permanent Lok Adalat system

with adjudicatory powers in cases of public utility services where disputes

not settled by consent.

(d).In 1996-97, the Institute for the study and Development of legal

systems conducted a national study and submitted its recommendations for a

structural change to the existing adjectival laws for procedural simplification

and also the need of some more alternative dispute resolution methods to

overcome the difficulty of delay in disposal of cases (mainly in cases of civil

nature). It is from the several studies besides amendment to LSA Act

constituting Permanent Lok Adalats, by the CPC amendments 1999&2002,

courts have been empowered to explore the possibilities of settlement of

pending disputes by several Alternative Dispute Resolution Mechanisms

(here-in-after referred as A.D.R.M) viz., through Lok-Adalat, Arbitration,
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Conciliation, Mediation and Judicial Settlement. The ADRM is to

supplement the legal forum with a view to relieve law courts of the burden

of overflowing dockets (Docket Explosion), to help in the docket closure

and further to help the disputants (litigant-public) to have the advantage of

ADRM (in finding a solution to their problem) which provides procedural

flexibility with finality and effectiveness to end litigation to the satisfaction

of both parties besides saving of time and money and for avoiding the

conventional trial. This amalgamation of the regular Judicial process with

this alternative dispute resolution process is indeed a historic and

momentous development.

(V).This ADRM with widening scope and amplitude that is

incorporated by Sec 89 CPC under the title “special proceedings” indicates

clearly that this is the special type of dispute resolution mechanism with an

ideal objective for settlement of disputes pending before the court by

different modes of settlement outside the court. By that all cases filed in

court need not necessarily be decided by the court itself- it is with a view to

bring an amicable end to the litigation between the parties at an early stage.

For that there is requirement that the parties must indicate the form of ADR

which they would like to resort to during the pending of court proceedings.

It is the feasible and desirable evaluation of the performance of law and

social change for speedy, effective and inexpensive justice in terms of the

Part IV of our Constitution (Directive Principles of State Policy).The words

‘outside the court’ to mean outside the court and other than by the court in

which the matter was originally filed pending. It is to protect the fairness in

the event of the matter not settled by the ADRM, for just trial by that regular

court having jurisdiction and to protect the public confidence.
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As per Sec.89---(1) where it appears to the court that there exist

elements of settlement- which may be acceptable to the parties, the court

shall formulate the terms of settlement and give them to the parties for

observations and after receiving the observations of the parties, the court

may reformulate the terms of a possible settlement and refer the same for

(any of the modes of settlement i.e.,) (a) arbitration; (b) conciliation; (c)

judicial settlement including settlement through Lok Adalat ; or (d)

mediation.(2) Where a dispute has been referred---(a) for Arbitration or

Conciliation, the provisions of the Arbitration and Conciliation Act, 1996

(26 of 1996) shall apply as if the proceedings for arbitration or conciliation

were referred for settlement under the provisions of that Act; (b) to Lok

Adalat, the Court shall refer the same to the Lok Adalat in accordance with

the provisions of Sub-section (1) of Section 20 of the Legal Services

Authority Act, 1987(39 of 1987) and all other provisions of that Act shall

apply in respect of the dispute so referred to the Lok Adalat,(c)for Judicial

Settlement, the Court shall refer the same to a suitable institution or person

and such institution or person shall be deemed to be a Lok Adalat and all the

provisions of the Legal Services Authority Act, 1987 (39 of 1987) shall

apply as if the dispute were referred to a Lok Adalat under the provisions of

that Act, (d) for Mediation, the court shall effect a compromise between

the parties and shall follow such procedure as may be prescribed.

It clearly indicates from the word ‘appears’- that the subjective

satisfaction of court from the material on record and from hearing of parties

is necessary to reach the conclusion as to existence or non-existence of

elements of a settlement which may be acceptable to the parties. It is from

then only, there is a duty cast on the court to formulate the terms of

settlement and give them to the parties for their observance and after
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receiving their observations the court may re-formulate (only cases where it

is just and necessary to reformulate) the terms of a possible settlement and it

is from then, the court has to refer the dispute to any of the above mentioned

forums for a possible settlement. A reading of Sec.89 with reference to

Order 10 Rules 1 to 3 & 1-A and Order 14 Rule 1 (5) CPC indicates the

same. On the aspect as to for this purpose whether the court can compel the

parties to appear before the court for hearing, it is suggested by the Law

Commission of India in its 129th report that the court may require attendance

of any party to the proceedings to appear in person, to make an attempt to

settle the dispute between the parties amicably. In this context it is necessary

to refer the Apex Court’s observation in DP Chadda vs. TN Misra -2001-

SC-457= (2) SCC-221under Or 23 R3 CPC regarding personal appearance

of parties and subjective satisfaction of the court that the power of court to

direct personal appearance is inherent and intimately connected to its

obligation to arrive at and record its satisfaction that a settlement

(compromise) has in deed been reached. Thus the court can direct the

personal appearance of parties for hearing to form an opinion from the

subjective satisfaction about existence of elements of a settlement acceptable

to the parties and to formulate the terms of a possible settlement.

The Apex Court in the Salem Advocates Bar Association case

(hereinafter be referred as S.A.B.A case) AIR 2003 SC-189=2003 (1) SCC-

49 while upholding the constitution validity of the CPC amendments at para

10 observed that if the parties agree to arbitration, then the provisions of the

Arbitration and Conciliation Act 26 of 1996(here in after called Act 26/96)

will apply and that case will go outside the stream of the court, but resorting

to Conciliation or Judicial settlement or Mediation with a view to settle the

dispute, it would not ipso facto take the case outside the Judicial system. All
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that this means is that effort has to be made to bring about an amicable

settlement between the parties but if conciliation or mediation or judicial

settlement (including Lok-Adalat settlement) is not possible despite efforts

being made, the case will ultimately go to trial.

Coming to Arbitration once the matter is referred to arbitration and

the Arbitrator appointed enters into the reference, he shall proceed with the

matter till its conclusion as per the provisions of the Act and the question of

calling/sending back the case by/to the regular court to conduct trial does not

arise.

On the question as to once the possible terms of settlement acceptable to

the parties formulated by the court whether the parties got any option to

choose the ADR forum or it is the court’s choice to refer? To get the correct

answer for it Sec.89 (1) has to be read with Order 10 Rule 1-A & Order 10

Rules 1 to 3 and Order 5 Rule 2. Or.10 Rules 1&2 say that at the Ist hearing

of the suit, the Court shall and even at any subsequent hearing, the court may

orally examine and ascertain from each party or his Pleader or companion

(specified in Or 5 R2) as to whether he admits or denies such allegations of

fact as are made in the plaint or written statement (if any) of the opposite

party and as are not expressly or by necessarily implication (See Or 8 R3 to

5) admitted or denied by the party against whom they are made and the court

shall record such admissions and denials as per Or.10 Rules 1 & 3. Or 10

R2 (3) says that the court may even put questions suggested by the opposite

party).After that as per Or 10 R 1-A the Court shall direct the parties to the

suit to opt either mode of the settlement outside the court as specified in

Sec.89 (1).Though Sec.89 (1) says nothing about any option of parties, a

reading of Sec.89 r/w Or 10 R 1-A mandates the court to direct the parties to

opt any of the modes of settlement (ADR Forums). Though mere reading of
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Or 10 R 1-A indicates that only on the option of the parties, the court shall

fix date and place of the forum where they have to appear, a combined

reading of Or 10 R 1-A and Sec.89 CPC clearly indicates that if the parties

fail to opt the ADR forum with in the time allowed to opt, the court can refer

the matter to any of the forums. Thus, once after hearing of the parties and

subjective satisfaction of the court about existence of the elements of the

settlement acceptable to the parties and formulation of terms of settlement

and its observation by the parties without any suggestive modification to the

terms, even they fail to exercise the option given to them by the court in

selecting the forum to which the dispute is to be referred, the court is not

helpless since the court can refer the matter to an appropriate forum among

any one of the above prescribed forums. However, rules are to be framed

defining scope and extent of the courts discretion to select one of the ADR

forums. (It appears in the draft rules submitted by the committee Rule 5 is

taking care of this). Or 10 R (1) (B) & (C) says that on reference as per Or

10 R1-A , the parties shall appear before such forum or authority for

conciliation of the suit (to mean for settlement by ADRM through any one of

the forums viz., conciliation or mediation or Judicial settlement including

through Lok Adalat) and where the authority is satisfied that it is not proper

in the interests of justice to proceed with the matter further, than it shall refer

the matter again to the court and direct the parties to appear before the court

on the date fixed by it. This position is made clear by the Apex Court in

SABA Case. Therefore the date of appearance and hearing must be fixed to

avoid delay, waste of time and money and need to again issue summons for

appearance to proceed further. Or 10 R4 says that where the pleader of the

party or any such person accompanying pleader referred in Or 5 R2, refuses

or unable to answer and is likely to be able to answer if interrogated in
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person, the court may postpone the hearing of the suit to any date within 7

days from the first hearing date and direct such party to appear in person on

such day. If such party fails without lawful excuse to appear in person on the

day so appointed, the court may pronounce Judgment against him or make

such order in relation to the suit as it thinks fit. Coming to Or 14 R1 (5&6)-

it says that at the first hearing of the suit the court shall, after reading the

plaint and written statement, if any, and after examination under Or 10 and

after hearing the parties or their pleaders, ascertain upon where the parties

are at variance on fact or law, unless the defendant makes no defence, and

frame and record issues on which decision of the case to depend. Or XV

deals with disposal of the suit at the first hearing where the parties are not at

issue.

It is from this defined frame work now let us examine the meaning

and scope of the terms (a) arbitration; (b) conciliation; (c) judicial settlement

including settlement through Lok Adalat and (d) mediation . In view of the

wording of Sec.89 (2) (a) & (b) and from the finding of the Apex Court in

SABA case, there is no difficulty to understand the meaning and scope of

arbitration and conciliation proceedings since those are governed by the

provisions of the Arbitration and Conciliation Act (26 of 1996) though

conciliation is not defined any where. Further there is no difficulty to

understand the meaning and scope of Lok Adalat proceedings since those are

governed by the provisions of the Legal Services Authority Act (39 of 1987).

Coming to the other terms viz., mediation and judicial settlement, those are

not defined either in the CPC or in the General Clauses Act. It is no doubt

true that Sec.89 (2)(c) says that - (1). For a judicial settlement, the court shall

refer the same to a suitable institution or person and such institution or

person shall be deemed to be a Lok-Adalat and all the provisions of the
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Legal Services Authority Act 1987 shall apply as if the dispute were referred

to a Lok-Adalat under the provisions of that Act and (2). For mediation, the

court shall affect a compromise between the parties and shall follow such

procedure as may be prescribed.

The Apex Court in the SABA case observed that it is necessary to

formulate modalities for manner in which sec.89 and other newly

introduced provisions of CPC have to be in operation and constituted a

committee consisting of Hon’ble Justice M.Jaganadha Rao, (Judge Supreme

Court retired and Chairman, Law Commission of India ) and senior

advocates - Mr. Kapil Sibal , Mr.Arun Jaitly,(Hon’ble Union Minister),

Mr.C.S. Vaidyanadhan and Mr.D.V.Subba Rao, (Chairman of the Bar

Counsel of India) to device a model case management formula as well as

rules and regulations which should be followed while taking recourse to the

ADR referred in Sec 89 and those model rules formulated may be adopted

by all the High Courts. The Committee it appears submitted the draft rules

and modalities regarding case management and qualifications of a Mediator

with meaning and scope of mediation and after its finalization and approval

by the Hon’ble Apex Court necessary rules u/s89 CPC can be framed for all

States.

Now coming to the meaning and scope of judicial settlement and

mediation, no doubt rules are to be framed in this regard. The concept of

mediation is infact an age old concept and no way foreign to our Country. It

is infact invouge as a traditional Indian dispassionate, elderly and out of

court dispute resolution process. The concept of judicial settlement is infact

something independent to Lok Adalat settlement. No doubt, it is the

persuasion for settlement of dispute by a forum other than by the court
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having jurisdiction that entertained the suit or other judicial proceeding. For

Lok Adalat settlement, the Lok Adalat committee consists of atleast one

Judicial Officer (sitting or retired). As such, it is a type of judicial settlement.

Sec.89 (2) (c) CPC while envisaging that the court shall refer a pending

matter for judicial settlement to a suitable institution or person which shall

be deemed to be a Lok Adalat under L.S.A Act 1987, it no where

enumerated that the suitable institution shall be manned or headed by or

atleast consisting of one judicial officer. In saying a suitable institution or

person also it no where envisaged that he must be a judicial officer present

or past or a person having the qualifications for appointment of a judicial

officer of a particular cadre.

On the aspect as to whether the institution or person to whom the case

referred by a court for judicial settlement got the powers of a permanent Lok

Adalat for adjudication of such disputes that can be adjudicated by

permanent Lok Adalat? Since, the sec.89 CPC is applicable to matters

pending in regular courts and not to pre-litigation matters, only to that extent

for pending matters of a court referred to judicial settlement, there it appears

no difficulty on the question of application of the permanent Lok-Adalat

concept in view of the wording of Sec. 89 (2) (b) though Sec. 89(2) (c) is

silent on that aspect. It is an area where necessary rules are to be framed.

When a matter was referred to arbitration as per the provisions of the

Act, 26 of 1996 the arbitrator can pass an award which is executable by

those enabling provisions. Like wise when a matter was referred to (2) Lok

Adalat as per the provisions of the Act 39 of 1987 the award passed in the

Lok Adalat can be executed by those enabling provisions. Further when a

matter is referred to (3) Judicial settlement other than by Lok Adalat, it

appears that by such judicial settlement (other than in Lok Adalat), an
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executable award as per Act 39 of 87 can be passed. It may be subject to

empowerment by court or by making suitable rules. An authoritative judicial

pronouncement it appears is required in this area. Hence leaving it as it is,

coming to (4) mediation or (5) conciliation, the court shall effect a

compromise between the parties from the efforts for settlement if fructified,

from the role played by the mediator or conciliator as the case may be,

though Sec.89 speaks nothing about the role of court to effect compromise in

the matter referred to a conciliator where the efforts of conciliation fructified.

There is, no doubt, a distinction lies between the scope and ambit of the

roles being played by conciliators and mediators. The significant difference

in their roles is that in mediation process the mediator generally shares

opinions in confidence by acting like a mirror to reflect only the reality

whereas in conciliation process the conciliator by keeping in view the rights

and obligations of the parties and merits and de-merits of the dispute as a

fact finder and non-binding decision maker, can make non-binding

recommendations concerning the area of dispute for its settlement and in that

process no-doubt he must act fairly and honestly and to confidence of both

sides, whereas in mediation process though the range of remedies available

are unlimited, the role of mediator is only participatory in nature and thus he

cannot recommend or impress his opinion on either of the parties. In

mediation parties find their own way of forming opinion in reaching to terms

for settlement of dispute to the acceptance of both sides.

(1) ARBITRATION: - Arbitration is a process by which a dispute

between rival parties is submitted to one or more III rd parties who are

impartial to both parties for their award. Once the arbitrator enters into the

reference, he will proceed with the arbitration till its conclusion. Arbitration
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is entered into consensually, usually by contract and renders a binding result.

Arbitrators are selected by and serve at the expense of the parties. The

arbitrators appointment may be as per written agreement (sec7) or by

consent as per sec.89 CPC or even one party fails to cooperate to appoint

arbitrator despite the other party issued notice calling him to agree for

arbitrator’s appointment, he can approach the Chief Judge of High Court or

his nominee in case of domestic arbitration and supreme Court in case of

International (commercial) arbitration to appoint an arbitrator – Sec.11(6)

and (8)

Arbitration though less formal than court litigation is the most formal

of the other forums of ADR Mechanism provided in sec 89 CPC . The

arbitral proceedings under the Act 26/96 results in an award similar to a final

verdict. The award can be enforced as if it is a decree of a court as per sec.36

after expiry of time to apply to set aside the award. The provision for appeal

from an arbitral award is based on only limited grounds. Arbitrators may be

retired Judges or senior Advocates or any expert in the subject matter of

dispute referred to arbitration. The court plays no formal role in arbitral

proceedings. As per the Apex Court’s expression also in the SABA case at

para-10 that if the parties agree to arbitration, then the provisions of the Act

26 of 96 will apply and that case will go out side the stream of the court.

Under Act 26 of 96 by enabling provisions interim measures can be granted

by appropriate interim orders under Sec.9 by a court .For that the Civil Court

got jurisdiction to entertain a proceeding and pass necessary interim orders.

The court as per Sec.2 (e) means District Court. See 2003(2) LS 124 (DB)

M/s CS & T Services vs. B.C.S. Reddy.

Sec.19 deals with Procedure, Sec 43 deals with Limitation, Sec 42 deals with

Jurisdiction, Secs.48,49,57 and 58 deal with enforcement of foreign awards.
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As per sec.11(10) – A.P. Scheme (3) in domestic arbitration, the authorities

who can appoint arbitrator and to what extent depends upon the stake of the

dispute are

(N.B. Unless the definition of Court in Sec.2(e) is amended to include

Senior Civil Judge cadre they have no Jurisdiction to grant interim measures

or to appoint an arbitrator even in a pending matter when parties agree, u/s

89 CPC to refer the dispute by appointing an arbitrator. In such situations

the court has to submit the matter to the District Judge concerned for

appointing an arbitrator if the disputed claim is up to Rs.5 lakhs & if above

Rs.15 lakhs to submit to the Hon’ble High Court registry to place before the

appropriate Hon’ble Judge)

(2)District Judge/ADJ in Districts – Chief Judge/Addl.Chief Judge in

City Civil Courts - up to Rs.5 lakhs

(3)Judge of the High Court above Rs.5 Lakhs and up to Rs.One crore

(4)Chief Justice of High Court if above Rs. One crore.

(2) CONCILIATION:-Conciliation is a non-binding, voluntary and

confidential proceeding and non-adversarial in nature. If successful,

Conciliation results in settlement of the dispute. Like Arbitrators,

Conciliators are selected by and serve at the expense of the parties.

Conciliation is less formal and with largest scope than arbitration, but it is

more evaluative than the other facilitative process of mediation. Like

arbitrators, conciliators may be retired Judges or senior Advocates or any

expert in the subject matter of the dispute under conciliation. The

conciliator who is appointed by the parties or by the Court as the case may

be, conciliates the disputes by application of the provisions of the

Arbitration and Conciliation Act 1996. Part-III of the Act covered by Secs.

61 to 81 deal with conciliation. Among it, Secs. 61 and 62 r/w Sec 89 CPC
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speak of independent and impartial conciliator to whom reference can be

made for conciliation as per the agreement of the parties or by the Court.

Secs. 65 to 67 deal with the independent and impartial role of conciliator in

assisting the parties and in making proposals for settlement of the dispute

from time-to-time in the conciliation process, just and fairly with objectivity

considering to the rights and obligations of the parties with reference to facts

and surrounding circumstances of the matter and any custom or trade

practice in relation there to and the procedure to be adopted. Further, he

may request each party in the conciliation process to submit in writing in a

brief statement of the nature and area of the dispute and Secs. 69 to 75 –

speak about confidentiality in inviting the parties to meet him and in

sharing of information of one party to the other and also in inviting the

suggestions of each party for formulation of a possible settlement by the

conciliator form his satisfaction about existence of elements of a settlement

and further he can make proposals and non-binding recommendations for

settlement of the dispute and even he can re-formulate the terms of a

possible settlement from time-to-time by maintaining confidentiality and

fairness in his approach and he got ample discretion in the matter of

adaptation of procedure. Conciliation facilitates the maintenance of

continue relationship between the parties. He plays a greater role than a

mediator.

(3) LOK ADALAT - For settlement through Lok Adalat under the legal

services authorities Act besides the sections, Rules and Regulations are

made. The provisions dealing with are Rule.18 and regulations 29 to 47

besides Chapter IV regarding pending litigation matters, Chapter VI A -

Sec.22 A. regarding pre-litigation matters Sec.22-A, Regarding
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establishment of permanent Lokadalat - Sec.22-B, Cognizance of cases by it

- Sec.22 C regarding procedure – Sec.22 D and Award - Sec.22 E.

JUDICIAL SETTLEMENT:- The Apex Court in the SABA case at Para-

10 since held that a Judicial Settlement will not take the case out side the

judicial system, it is to be seen – whether the judicial settlement under

section 89 CPC requires involvement of Judges in aiding both parties to

settle their court pending dispute? If so, whether it includes the compromise

effected by court that can be recorded under order 23 CPC ?for example.,

where the court in which the civil proceeding was filed and pending , while

hearing the matter for its subjective satisfaction to the existence or non-

existence of elements of a settlement which may be acceptable to the parties

litigating in the court, to refer the matter to any of the above defined modes

of settlement u/s89 ,without the need of such a reference, if parties at that

stage arrived at a settlement before the court which culminated into a

compromise from the said initiation by the court. It is undoubtedly not the

judicial settlement within the meaning of sec.89 CPC – though it can

otherwise be called as a judicial settlement. If so, what are the other areas of

judicial settlement? The term judicial settlement got its significance to say

that it is something different and distinct to any other modes of settlement of

a dispute.

To understand its significance it is necessary to consider the meaning and

scope of settlement. Settlement is a decision of a question or dispute, etc., It

is to ascertain and fix the lis definitely.

For example, Settlement of issues mean ascertainment by the court of points

of a dispute in regard to proposition of law or fact between the parties in a

civil case as per Or.14 CPC.
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“Settlement” as per sec 2(p) I.D. Act 1947 means a settlement arrived at in

the course of a conciliation proceeding and includes, a written agreement

between the employer and workmen arrived at otherwise than in the course

of conciliation proceeding where such agreement has been signed by the

parties thereto in such manner as may be prescribed and a copy thereof has

been sent to (an officer authorized in this behalf) by the appropriate

Government and the conciliation officer.

It is necessary from the above to note that the implication underlying

the word “settlement” should be kept confined within the amplitude of the

particular purpose for which it has been used there in and not beyond it.

A settlement thus implies an agreement between the disputing parties

which resolves issues or controversies over which the parties are in conflict.

Thus Judicial Settlement as per its apparent meaning is a confidential

and evaluative cum facilitative form of mediation or conciliation performed

by a Judge who is not the Judge assigned to the case. The settlement judge

serves as a mediator or conciliator in facilitating for settlement of dispute by

promoting communication among the parties by holding the meetings with

the parties separately and commonly and in suggesting settlement options. In

a broad meaning, judicial settlement includes settlement by an officer

appointed by court. It is the broad meaning of judicial settlement that is

given by Sec.89 (2) C.P.C. since it says that for judicial settlement the court

shall refer the same to a suitable institution or person (a deemed Lok Adalath)

For example under Or. 40 and Or.26 r/w Sec.75 (more particularly

Or.26 Rule 10) and Or.18 rule 4 CPC where under a receiver or

commissioner appointed by court since got the powers and responsibilities

as an officer of the court in discharging the duties entrusted as per the

warrant of appointment and the report submitted can be received in
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evidence . Thus, like arbitrators and conciliators, retired judges, advocates or

any expert in the subject matter of dispute with knowledge of understanding

human problems can be appointed as an authority for judicial settlement by

referring a dispute for judicial settlement u/s 89 CPC. The Apex Courts

observations in para 10 of the judgment in S.A.B.A.case and the reading of

sec 89 CPC helps to the conclusion.

MEDIATION:- Mediation involves a confidential meeting at any time

during the lawsuit between the parties, their legal representatives and a

neutral, third party (who-whether former judge or lawyer or any trained

expert in the field). The mediator is a trained facilitator at conflict resolution.

The mediation is a negotiation carried-out between the parties with the

assistance of the neutral, third party and thus it is only a facilitative process.

Like other forums of ADR, prior to each session, the lawyers prepare the

legal authorities and factual evidence in support of their clients’ positions.

The mediator often allows the parties to voice their positions in a joint

session before meeting privately to discuss settlement opportunities.

Frequently, the mediator shares with both parties or privately with each

party an informed prediction of the outcome of the litigation, assuming it

was to proceed. As in early neutral evaluation, mediation results in the

parties gaining a better understanding of their respective positions and the

likely outcome if they proceed with litigation. Under sec.89 CPC rules are

to be framed. The mediator is being appointed at the expense of the parties

either by the parties as per agreement or mutual understanding or by the

Court or by the Court. He mediates the dispute between the parties and in

the process he facilitates discussion between the parties directly or by his

communicating with each other to assist them in identifying the real issues,

in reducing the misunderstandings, in clarifying priorities, in exploring the



22

areas of compromise, in generating options in an attempt to solve the dispute

and in emphasizing that it is the parties own responsibility for making

decision which will bind and affect them. In that process the mediator has

no power to impose an out-come on the disputing parties. He has also no

authority to make any decision of his own to bind the parties but he can use

his skill to help the parties to negotiate for an agreed settlement of the

dispute without adjudication. He can assess alternative to settlement, learn

about to those and invent solutions to meet the interest of all parties. He can

encourage the parties to define problems and to find solutions for themselves.

The mediator has no any pro-active role since mediation is a facilitative

passive process.

As per Sec.16 of Central Court Fees Act 1870 amended by 1999 CPC

amendments, on such settlement by any of the modes covered by Sec.89

C.P.C. the courts have to issue a certificate, for refund of court fees by

Collector.

If the civil dispute is not settled in any one of the above modes, viz.,

Lokadalat, Judicial settlement conciliation or mediation then the trial of suit

and disposal on merits, that is the decision on merits obtained through court

is judgment or order and decree there from to have the fruits of the verdict.

While arbitration is more privatized than judicial settlement, conciliation is

more privatized than, arbitration. As judicial settlement and arbitration are

species of adjudication, the judge and the arbitrator render under verdicts

and impose them, with or without the consent or in spite of dissent, on the

part of the parties. Sec. 7(2) of the Act requires that “an arbitration

agreement shall be in writing”, there is no such express provision in Part III

regarding conciliation. Process of conciliation starts with the written offer

and written offer and written acceptance to conciliate on the part of the
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parties, arbitration, even in the absence of prior written agreement, if the

parties appoint eh arbitrator and proceed with the submission of written

claim and defense and continue with the proceedings till they culminate in

the award, it would not be possible for the parties to enter into conciliation

agreement even before the dispute has arisen.

1) The party initiating conciliation shall send to the other party a

written invitation to conciliate under this part, briefly


