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INTRODUCTION: 

 

Limitation Act is one of the important laws which prescribes the limitation period 

in which the things should have been done. Object of law of limitation is to make people 

sensible about their right to claim interest in the property within stipulated and prescribed 

period. One should not sleep over his right for years together. If Law does not fix time 

limit for claiming rights or interest in property then there may be a chaos. 

 

The maxim that law and equality does not help those who sleep over their rights is 

invoked in support of prescription of title by adverse possession. In other words, the 

original title holder who neglected to enforce his right over the land cannot be permitted 

to re-enter the land after a long passage of time. A situation lasting for a long period 

creates certain expectations and it would be unjust to disappoint those who trust on them. 

 

The concept of adverse possession contemplates a hostile possession i.e. The 

possession which is expressly or impliedly in denial of the title of the true owner to the 

knowledge of the true owner and claiming the title as an owner in himself by the person 

claiming to be in adverse possession. In other words such hostile possession shall not be 

secret and person in adverse possession must not acknowledge the title of the true owner 

but has to deny the title of the true owner. The adverse possession must be capable of 

being known by the parties interested in the property, though it is not necessary that there 

should be evidence of the adverse possessor actually informing the real owner of the 

former's hostile action.  

 

CONCEPT OF ADVERSE POSSESSION: 

 

Section 3 of the Limitation Act says that Court will not take cognizance of any 

suit, which is barred by limitation even if issue of limitation is not taken as a defence. 

Thus, the law of limitation bars remedy but not the right. But section 27 of Limitation Act 

is an exception to the general principle of law of limitation and origin of concept of 

Adverse possession. It reads as, if a person fails to file suit for recovery of possession, 

within a period of limitation, his right to recover the possession of that property also 

extinguishes. If such situation occurs, a true owner extinguishes his ownership over the 

property. But at the same time property can not left owner less. It must be in name of any 
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other person or any other person must be entitled to have right over it. This situation gives 

origin to the concept of adverse possession. If any person possesses any property in 

adverse to the interest of true owner and true owner fails to file a suit for recovery of 

possession within a period of limitation, then the person in possession becomes owner of 

property by way of adverse possession. 

 

In the case of Karnataka Board of Wakf- Vs.- GOI ( 2004) 10 SCC 779, it has 

been observed by Hon'ble Apex Court that, in the eye of law, an owner would be deemed 

to be in possession of a property so long as there is no intrusion. Non-use of the property 

by the owner even for a long time won’t affect his title. But the position will be altered 

when another person takes possession of the property and asserts rights over it and the 

person having title omits or neglects to take legal action against such person for years 

together. In the case of Amrendra Pratap Singh vs. Tej Bahadur Prajapati, (2004) 10 

SCC 65, it has been held that, the process of acquisition of title by adverse possession 

springs into action essentially by default or inaction of the owner. Thus, a method of 

gaining legal title to real property by the actual, open, hostile, and continuous possession 

of it to the exclusion of its true owner for the period prescribed by law is a adverse 

possession. In order to elucidate the concept of adverse possession, we have to consider 

Art 64 and 65 of the limitation Act.  

 

The law on adverse possession is contained in the Indian Limitation Act. Article 

65, Schedule I of The Limitation Act prescribes a limitation of 12 years for a suit for 

possession of immovable property or any interest therein based on title. It is important to 

note that the starting point of limitation of 12 years is counted from the point of time 

―when the possession of the defendants becomes adverse to the plaintiff‖. Article 65 is an 

independent Article applicable to all suits for possession of immovable property based on 

title i.e., proprietary title as distinct from possessory title. Article 64 governs suits for 

possession based on possessory right. Twelve years from the date of dispossession is the 

starting point of limitation under Article 64. Article 65 as well as Article 64 shall be read 

with Section 27. 

 

ESSENTIALS OF ADVERSE POSSESSION: 

 

The necessary elements of adverse possession are discussed in detail as infra - 

 

1. Property :- There must be certain property, which may be movable or immovable. 

 

2. Nature of possession required over the property to constitute adverse possession :- 

In order to constitute adverse possession, there must be actual possession of a person 

claiming as of right by himself or by persons deriving title from him. It is not sufficient to 

show that some acts of possession have been done. The possession required must be 

adequate in continuity, in publicity and in extent to show that it is adverse to the owner. In 

other words the possession must be actual, visible, exclusive, hostile and continued during 

the time necessary to create a bar under the statute of limitation. 
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3. Possession must be continuous:- To constitute adverse possession, possession must be 

continuous. But it is not necessary to establish possession of every moment of the 

requisite period. 

 

4. Possession must be with intention of ouster of the real owner :- Animus possidendi 

necessary. Possession does not become adverse when the intention to hold adversely is 

wanting. Person holding property by way of adverse possession must publish his intention 

to deny right of the real owner. His intention of adverse possession must be within notice, 

knowledge of the real owner. If there are circumstances showing open and notorious act 

of taking possession, knowledge may be presumed. Where the assertion of right is secret 

and not open, the possession can not be held to be adverse. In the case of Bhimrao 

Dnyanoba Patil Vs State of Maharashtra, 2003 (1) Bom. L.R. 322; 2003(1) All MR 565 

; 2003 (2) LJSoft 131, it has been held that, unless enjoyment of the property is 

accompanied by adverse animus, mere possession for a long period even over a statutory 

period, would not be sufficient to mature the title to the property by adverse possession. 

 

5. Dispossession of the true owner :- In reference to this point the term dispossession 

and discontinuance of possession are relevant. In dispossession a person comes in, and 

drives out another from possession. In discontinuance of possession, the person in 

possession goes out and is followed into possession by others. To constitute 

discontinuance of possession, there must be dereliction by the person who has right and 

actual possession by another, whether adverse or not. 

 

6. Possession of another essential for dispossession :- ―Dispossession‖ implies the 

coming in of a person and driving out of another person from possession. ―Dispossession‖ 

implies ouster and the essence of ouster is that the person ousting is in actual possession 

of the property. The mere finding that the persons are not in possession of the disputed 

property does not decide the question, whether there was dispossession. Dispossession 

occurs only when a person comes in and drives out another from possession. 

 

Adverse possession of the land is the process by which title to another’s land is 

acquired without his permission. Adverse Possession is a possession which is opposed to 

once interest of the real owner of the property. It is possession in denial of the title of the 

true owner. 

 

(a) Actual :- Adverse possession consists of actual occupation of the land with the intent 

to keep it solely for oneself. Merely claiming the land or paying taxes on it, without 

actually possessing it, is insufficient. Entry on the land, whether legal or not, is essential. 

A trespass may commence adverse possession, but there must be more than temporary use 

of the property by a trespasser for adverse possession to be established. Physical acts must 

show that the possessor is exercising the dominion over the land that an average owner of 

similar property would exercise. Ordinary use of the property—for example, planting and 

harvesting crops or cutting and selling timber—indicates actual possession. In some states 

acts that constitute actual possession are found in statute. 
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(b) Open and Notorious :- An adverse possessor must possess land openly for the entire 

world to see, as a true owner would. Secretly occupying another’s lands does not give the 

occupant any legal rights. Clearing, fencing, cultivating, or improving the land 

demonstrates open and notorious possession, while actual residence on the land is the 

most open and notorious possession of all. The owner must have actual knowledge of the 

adverse use, or the claimant’s possession must be so notorious that it is generally known 

by the public or the people in the neighborhood. The notoriety of the possession puts the 

owner on notice that the land will be lost unless he or she seeks to recover possession of it 

within a certain time. 

 

(c) Exclusive :- Adverse possession will not ripen into title unless the claimant has had 

exclusive possession of the land. Exclusive possession means sole physical occupancy. 

The claimant must hold the property as his or her own, in opposition to the claims of all 

others. Physical improvement of the land, as by the construction of fences or houses, is 

evidence of exclusive possession. 

 

(d) Hostile :- Possession must be hostile, sometimes called adverse, if title is to mature 

from adverse possession. Hostile possession means that the claimant must occupy the 

land in opposition to the true owner’s rights. One type of hostile possession occurs when 

the claimant enters and remains on land under color of title. Color of title is the 

appearance of title as a result of a deed that seems by its language to give the claimant 

valid title but, in fact, does not because some aspect of it is defective. If a person, for 

example, was suffering from a legal disability at the time he or she executed a deed, the 

grantee-claimant does not receive actual title. But the grantee-claimant does have color of 

title because it would appear to anyone reading the deed that good title had been 

conveyed. If a claimant possesses the land in the manner required by law for the full 

statutory period, his or her color of title will become actual title as a result of adverse 

possession. 

 

(e) Continuous & Uninterrupted :– All elements of adverse possession must be met at 

all times through the statutory period in order for a claim to be successful. The statutory 

period, or ―statute of limitations‖, is the amount of time the claimant must hold the land in 

order to successfully claim ―adverse possession‖. 

 

PLEA OF ADVERSE POSSESSION: 

 

Adverse possession is a method, rooted in common law, of obtaining title to land 

through use. The common law rules for adverse possession have been codified under both 

federal and state statutes. A typical statute allows a person to obtain title to land from the 

actual owner simply by using the land. The use must be open for all to see. An example of 

openly using land for the purposes of adverse possession would be if your neighbor built 

a fence on your land with the intention of taking the property, paid your property taxes, 

and though you knew about it you did nothing. If this continued for a period of time set 

by state law, your neighbor may be able to claim this property as his/her own. The theory 

is that by not disputing your neighbor’s use of your property through a lawsuit, you, as the 
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actual owner have abandoned your rights to the property. Gaining title to land through 

adverse possession requires strict compliance with the law, and can have dramatic impact 

upon land ownership rights. The plea of adverse possession is mixed question of law and 

fact. It is well settled law that before a party can succeed in establishing title on the basis 

of adverse possession, a plea to that effect must be specifically raised. It is observed by 

Hon'ble Apex court that, ― It would be imperative that one who claims possession must 

give all such details as enumerated hereunder. They are only illustrative and not 

exhaustive. 

 

a) who is or are the owner or owners of the property; 

 

b) title of the property; 

 

c) who is in possession of the title documents 

 

d) identity of the claimant or claimants to possession; 

 

e) the date of entry into possession; 

 

f) how he came into possession - whether he purchased the property or inherited or got the 

same in gift or by any other method; 

 

g) in case he purchased the property, what is the consideration; if he has taken it on rent, 

how much is the rent, license fee or lease amount; 

 

h) if taken on rent, license fee or lease - then insist on rent deed, license deed or lease 

deed; 

 

i) who are the persons in possession/occupation or otherwise living 

with him, in what capacity; as family members, friends or servants 

etc.; 

 

j) subsequent conduct, i.e., any event which might have extinguished his entitlement to 

possession or caused shift therein; 

and 

 

k) basis of his claim that not to deliver possession but continue in 

possession.‖ 

 

Mere long possession of defendant for a period of more than 12 years without 

intention to possess the suit land adversely to the title of the plaintiff and to latter's 

knowledge cannot result in acquisition of title by the defendant to the encroached suit 

land. A possession is adverse only if in fact one holds possession by denying title of the 

lessor or by showing hostility by act or words or in cases of trespassers as the case may be 

as against lessor or other owner of the property in question. 
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Recently, in the case of Hemaji Waghaji Jat Vs. Bhikhabhai Khengarbhai 

Harijan and others,A.I.R. 2008(41) SCW 6996Hon'ble Supreme Court observed thus:  

 

"Before parting with this case, we deem it appropriate to observe that the law of 

adverse possession which ousts an owner on the basis of inaction within limitation is 

irrational, illogical and wholly disproportionate. The law as it exists is extremely harsh for 

the true owner and a windfall for a dishonest person who had illegally taken possession of 

the property of the true owner. The law ought not to benefit a person who in a clandestine 

manner takes possession of the property of the owner in contravention of law. This in 

substance would mean that the law gives seal of approval to the illegal action or activities 

of a rank trespasser or who had wrongfully taken possession of the property of the true 

owner. We fail to comprehend why the law should place premium on dishonesty by 

legitimizing possession of a rank trespasser and compelling the owner to loose its 

possession only because of his inaction in taking back the possession within limitation.  

 

LEGAL ASPECTS ON THE CLAIM OF ADVERSE POSSESSION: 

 

1. It is very important to know the dicta observed by the Privy Council in Secretary 

of State for India v. Debendra Lal Khan (28)AIR 1934 PC 23. In this case, it was 

observed that “the ordinary classical requirement of adverse possession is that it should 

be “nec vi nec clam, nec precario” and the possession required must be adequate in 

continuity in publicity and in extent to show that possession is adverse to the competitor”.  

 

2. In Cheedella Padmavathi’s case, 2015 (5) ALT 634, it was held that a person 

pleading adverse possession has no equities in his favour, since he is trying to defeat the 

rights of the true owner, thus it is for him to clearly plead and establish all facts necessary 

for adverse possession. A Person who claims adverse possession should show: 

(a) On what date he came into possession, 

(b) What was the nature of his possession, 

(c) Whether the factum of possession was known to the other party. 

(d) How long his possession has continued, and 

(e) His possession was open and undisturbed. 

 

3. Effect of claim of adverse possession relating to the partition of property under 

Hindu law is discussed in Mettubandi (died) per L.Rs Vs. T.Lakshmamma and others, 

2016 (4) ALT Page 1. In this case, it was observed that when the plaintiff failed to prove 

that he and his brother contributed money for the purchase of schedule property and when 

it is in the name of his brother and after him, in the name of his L.Rs in the records and in 

their possession and enjoyment, the property is not liable for partition as plaintiff failed to 

initiate any legal action in time and as L.Rs of his brother have also perfected their title to 

property by adverse possession. 

 

4. It is well settled law that mere long possession of a property without adverse 

animus against real owner will not ripen into title. In the eye of the law, an owner would 
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be deemed to be in possession of a property so long as there is no intrusion. See. 

Karnataka Board of Wakf’s case, (2004) 10 SCC 779. Non-use of the property by the 

owner even for a long time won’t affect his title. But the position will be altered when 

another person takes possession of the property and asserts a right over it. 

 

5. Mere long possession, it is trite, for a period of more than 12 years without anything 

more does not ripen into a title. See. Annakili v. A.Vedanayagam (3) 2008 (2) SCJ 218. 

 

6. A suit for mere injunction without seeking a prayer for declaration of title is 

maintainable as persons in possession of property can resist interference with the said 

property on the strength of possession alone, see. Ediga Ranganayakulu (died) per L.Rs. 

Vs. B.Venkatesu and others – 2015 (3) ALT 481.  

 

7. In Gorige Ailamma vs Utkoori Somaiah And Others – 2015 (2) ALT 467, it was 

held that where a party is seeking declaration of title and recovery of possession, burden 

lies on such a party to adduce satisfactory evidence to prove his title and possession. 

 

8. The law is well settled that when a person acquires title by adverse possession and 

the real owners fail to recover possession from such occupant of the property within the 

statutory period, the right of the owners to such property stands extinguished at the 

determination of the period limited to owners for instituting a suit for possession of the 

property. therefore, this section of law of limitation not only bars the remedy of the real 

owners but also extinguishes their title/right to the property. See. Section 27 of the Indian 

Limitation Act, Durgampudi Padmamma Vs. Kallutla Kottamma (died) and another – 

2016 (5) ALT 739. 

 

9. Section 65 of Limitation Act governs the suit for possession based on title -  period 

of limitation for such a suit is 12 years when possession of defendants became adverse to 

the plaintiff, Pidikiti Venkatarathnam v. Dr. Ramanavarapu Sampath Kumar – 2010 (5) 

ALT 136. 

 

10. As per Limitation Act, 1963, if a plaintiff establishes his title, he is entitled to 

recover possession. The burden to prove perfection of title by adverse possession rests 

upon defendant who raises such a plea. See. Thota Kameswara Rao Vs. Thota Ramgopal 

– 2015 (2) ALT 317 (D.B.). The person who pleads adverse possession must not only 

prove the factum of continuous possession for over 12 years but also prove that such 

possession was open and adverse to the actual owner. 

 

CONCLUSION: 

 

 Adverse possession is a one of the method for acquiring title to the real property by 

possession for a statutory period under certain conditions. The said period is governed by 

statute. Under this doctrine the person may establish his ownership against the true owner 

after the fulfillment of all legal requirements. The owner of the property must have actual 

knowledge of adverse possession. The word continuity means regular uninterrupted of the 
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occupancy land. As per the Article 6 and 65 of the Limitation Act, the prescribed period is 

12 years and the prescribed period in case of Government is 30 years. The starting point 

of limitation begins from the expression of hostile animus amounting to denial of title of 

the real owner to his knowledge. The onus is lies on the party to set up the title on the 

basis of adverse possession. Presumption and probabilities cannot be substituted for the 

evidence. 
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