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PERPETUAL INJUNCTION WHEN GRANTED 

AND WHEN REFUSED 
 
 

1)    INJUNCTION AND ITS TYPES: 
 

 1) An injunction is a preventive remedy granted to a party aggrieved by the 

acts of another party, and thereby refrain the wrongdoers to pursue the acts performed 

by them,  to evade any further injury and thus considers equity. The law relating to 

injunction in India is governed by the Specific Relief Act 1963, and falls under two 

categories ie., Permanent or perpetual injunction and temporary injunction . 

 

 2) The difference lies between them as to permanent injunctions where the 

restraint is to last forever, whereas temporary injunctions, also known as, interlocutory 

injunctions, my be granted at any stage of the suit  and shall continue until specified 

time or further order of the court. Temporary injunctions are regulated by Code of Civil 

Procedure 1908 whereas perpetual injunctions are governed by Specific Relief Act 

1963.  

 

2) PERPETUAL INJUNCTION:- 
 

 As per Sec.37(2) of Specific Relief Act- 

 A perpetual injunction can only be granted by the decree made at the hearing 

and upon the merits of the suit; the defendant is thereby perpetually prevented from the 

assertion of a right, or from the commission of an act, which woud be contrary to the 

rights of the plaintiff. 

 

3) PERPETUAL INJUNCTION WHEN GRANTED:- As per Sec.38 

of Specific Relief Act- 
 

 (1) Subject to the other provisions contained in or referred to by this  chapter, a 

 perpetual injunction may be granted to the plaintiff to prevent the breach of an 

 obligation existing in his favour, whether  expressly or by implication. 
 

 (2)  When any such obligation arises from contract, the court shall  follow the 

procedure as per Chapter-II. 
 

 (3)  When the defendant invades or threatens to invade the plaintiff’s         right 

to, or enjoyment of, property, the court may grant a perpetual         injunction in the 

following cases, namely:- 

 (a)  where the defendant is trustee of the property for the plaintiff; 

 (b)  where there exists no standard for ascertaining the actual  

        damage caused, or likely to be caused, by the invasion; 
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 (c)  where the invasion is such that compensation in money would  not 

        afford adequate relief; 

 (d) where the injunction is necessary to prevent  multiplicity of judicial 

       proceedings. 
 

 

4. WHEN PERPETUAL INJUNCTION ARISES:- 

 

 1.  There must be breach of an obligation or infringement of a legal right:- 
 

 The plaintiff claiming the relief of pepetual injunction has to establish the 

breach of an obligation or infringement of a legal right. A true owner is under an 

obligation not to interfere with the possession of a trespasser. A person possession of 

immovable property can sustain an action for injunction even against rightful owner on 

the principle that such a person must be evicted only by due course of law. 

 

 2. The possession must be lawful one:- 
 

2008(1) Page 430(Alla Seshu Kumar and Another Vs Alla Radha Krishna). The 

Hon’ble High Court held that “in a suit for in a suit for injunction simplicitor 

complicated questions of title not to be given into. The person not having title but in 

settled possession of property on the date of suit is entitled to injunction even against 

true owner.” 

 It is not necessary for the person claiming injunction to prove his title to the suit 

property and it would be sufficient if he proves that he was in lawful possession of the 

property and his possession was invaded or threatened to be invaded by a person who 

had no title whatsoever. If it is established that the plaintiff was in possession of the 

suit property on the date of suit, the relief of perpetual injunction cannot be rejected. 

Where a person is in lawful possession of the property and his possession is threatened 

to be interfered with by the defendants, he is entitled to sue for a mere injunction 

without seeking declaration of his rights. Injunction would not be issued against the 

true owner. 

 

 3. Juridical possession also can be protected:- 
 

 The continuance of possession by the lessee without the consent of the lessor 

may not be “lawful possession” but it is “juridical possession” which can be protected 

against the high handed acts of forcible dispossession”. Juridical possession which is 

protected by law against wrongful dispossession cannot perse be equated always with 

lawful possession. After a lease is terminated if the tenant continues in possession 

without the consent or acquiescence of the lessor such a tenant is a tenant by sufferance 
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and can maintain an action for injunction and protect his possession. A statutory tenant 

can well protect his possession against any forcible dispossession. 

 

 4. Whether symbolic delivery is sufficient to sustain an action for 

injunction:- 

  
 Where the defendants admitted the title of the plaintiff to the schedule property 

and the court also found that plaintiff had taken symbolical possession of schedule 

property in execution proceedings the court in a suit for permanent injunction should 

have proceeded to examine whether the plaintiff was in actual possession of the suit 

lands on the date of suit and if the court finds that plaintiff was in possession of suit, it 

cannot reject his prayer for permanent injunction since even if it was a case of symbolic 

delivery of possession, symbolic delivery amounts to actual delivery of possession of 

the schedule property in favour of the plaintiff. 

 

 5. Suit for injunction by a person in possession without title:- 

 A person in possession can be evicted only by due process of law and hence 

even a rightful owner cannot eject him by force. If the rightful owner threatens his 

peaceful possession, he can approach courts of law and pray for the equitable relief of 

injunction to protect his possession. 

 

 6. Injunction against a lessee:- 

 An injunction can be granted to the plaintiff- Land lord to prevent the breach of 

an obligation existing in his favour under the tenancy when the defendant-tenant 

invades or threatens to invade the plaintiffs right by using the demised premises in a 

way not consistent with covenants of the lease or when he alters the structure of the 

building by making excavatin of unauthorized construction etc., on the leased premises. 

 

 

 7. Injunction against a lessor:- 

 The possession of a statutory tenant is protected by courts of law. Persons are 

not permitted to take forcible possession. They must obtain such possession as they are 

entitled to through a court. A tenant by sufferance also is entitled to an injunction. 

 

 8. Injunction in case of co-owners:- 

 Where a co-owner intends to carry on with a material change in the user of joint 

property without the consent of the other co-owner, he may restrain the other from 

carrying on with such operations. 
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 9.Injunction is case of nuisance:- 

 A relief of injunction can be claimed to stop nuisance if in a noisy locality there 

is substantial addition to such noise by the introduction of some machine or instrument 

or some performance at the premises of the defendant which affects the physical 

comforts of the members or occupants of the plaintiff’s house. 
 

 

 10.Injunction in case of easementary rights:- 

 Where an invasion of a right to light acquired as easement is complained of, 

sections 28,33 and 35 of the Indian Easements Act, 1882 have to be kept in view before 

granting an injunction.      
 

 11.Injunction against a trustee:- 

 A trustee making unauthorised changes in the case of a trust property affecting 

the very character of the institution will be restrained by means of an injunction. 

 

 12.Injunction to prevent waste:- 

 While granting an injunction on the ground of waste, the court hs to consider 

the nature and also thee extent of waste and whether granting injunction is necessary to 

prevent such a waste. 

 

5. PERPETUAL INJUNCTION WHEN REFUSED:- 

As per Sec.41 of Specific Relief act an injunction cannot be granted- 

 (a)   to restrain any person from prosecuting a judicial proceeding  pending at 

the   institution of the suit in which the injunction is sought,  unless such restrain  

is necessary to prevent  multiplicity of  proceedings; 

 (b)  to restrain any person from instituting or prosecuting any   proceeding 

in a court not subordinate court to that from which  the   injunction is sought;  

 (c)  to restrain any person from applying to any legislative body; 

 (d) to restrain any person from instituting or prosecuting any 

 proceeding in a criminal matter; 

 (e)to prevent the breach of a contract the performance of which would  

 not be specifically enforced; 

 (f) to prevent, on the ground of nuisance, an act of which it is not  

 reasonably clear that it will be a nuisance; 

 (g) to prevent a continuing breach in which the plaintiff has  

 acquiesced; 

 (h) when equally efficacious relief can certainly be obtained by any  

 other usual   mode of proceeding except in case of breach of trust; 

 (I)  when the conduct of the plaintiff or his agents has been such as to 
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 disentitle  him to the assistance of the court; 

 (j)  when the plaintiff has no personal interest in the matter. 
 

Hejian Solidkey Petroleum Machinery Co.Ltd., V. Indian Oil  Corporation Ltd. 

Injunction cannot be granted in contracts which cannot be specifically enforced, this is 

clear from a reading of Section 14(1) of the Specific Relief Act, 1963 read with Section 

41(e) of the said Act and which provisions read as under:- 

As per Sec.14 of Specific Relief Act- 

“Contracts not specifically enforceable--(1) The following contracts cannot be 

specifically enforced, namely:- 

 (a)  a contract for the non-performance of which compensation in  

 money is an  adequate relief; 

 (b) a contract which runs into such minute or numerous details or  

 which is so dependent on the personal qualifications or volition of  

 the parties, or otherwise from its nature  is such, that the court                      

 cannot enforce specific  performance of its material terms; 

 (c) a contract which is in its nature determinable; 

 (d) a contract the performance of which involves the performance of a 

 continuous duty which the court cannot supervise. 

Sec.41. Injunction when refused. 

 (e) to prevent the breach of a contract the performance of which would not  be 

specifically enforced. 

  A reading of the aforesaid provisions shows that where compensation in money 

is an adequate relief, then such a contract cannot be specifically enforced. Therefore 

injunction cannot be granted, in view of the aforesaid provisions of Sections 14(1) and 

41(e) of the Specific Relief Act. 

 K VENKATA RAO VS SUNKARA VENKATA RAO 1998 960 ALD 278 

 The Hon’ble Supreme Court held that permanent injunction cannot be granted 

when an alternative efficacious relief is available  in any other usual mode or 

proceedings. 

 

 

6.   WHEN PERPETUAL INJUNCTION DOES NOT ARISES:- 

 

 1. Suit for declaration and injunction:- 

Where the title of the plaintiff is in cloud, a suit for mere injunction without praying for 

declaration of title is not maintainable.  
 

Ananthula Sudhakar Vs P.Buchi Reddy AIR 2008 SC 2033 
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 “Suit for bare injunction is not maintainable when both parties are claiming title 

on that too, effective possession cannot be proved.” 

 

 In the recent judgment of Hon'ble Supreme Court of India reported in 2019 

SAR (Civil) page 37(Jarkhand State Housing Board and Didar Singh and another their 

lordships Justice N.V.Ramana Garu and Justice Mohan.M. Shantana Goudar garu 

observed that' 

 "In each and every case where the defendant disputes the title of the plaintiff it 

is not necessary the plaintiff has to seek the relief of declaration. A suit for mere 

injunction does not lie only when the defendant raises a genuine dispute with regard to 

title and when he raised at cloud over the title of the plaintiff, then necessarily in those 

circumstances plaintiff cannot maintain suit for bare injunction." 
 

 2.Injunction against an alien:- 
 

In granting an injunction against an alien the court acts in personam and it will so act 

only when the person against whom the relief is sought is which its reach and amenable 

to its jurisdiction. If the alien is in another country the injunction will be inoperative 

against him. 
 

 3. Injunction against breach of contract:- 

 An injunction cannot be granted to prevent the breach of a contract, the 

performance of which cannot be specifically enforced.  

 

 

 4.   Injunction cannot be granted in case of illegal agreements:- 

 Since an illegal agreement cannot be enforced at all, there cannot be an 

injunction in the case of  illegal agreement. 

 

7.   Injunction and Sec.53-A of the Transfer of Property Act 1882-- 

In a suit for specific performance of an agreement of sale, injunction cannot be granted 

on the basis of Sec.53-A of the Transfer of Property Act 1882. 

Relief of injunction cannot be granted when plaintiff has not shown his readiness and 

willingness to perform his part of the contract. In a suit for specific performance of 

agreement of sale interim injunction can be granted against defendant basing on 53A of 

T.P.Act. 

SUNIL KUMAR VS RAM PRAKASH AIR 1988 SC.576 

 The Hon’ble Supreme Court held that “permanent injunction cannot be granted 

against Kartha of the family being manager of the property who has right to dispose of 

the joint Hindu family property to meet out legal necessity to discharge his antecedent 

debt which is not tainted with immorality.” 
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Conclusion:- 

 The relief of injunction is an equitable and discretionary remedy. Proceedings 

for grant of injunction are always discretionary and a court of law shall not grant 

perpetual injunction in favour of the plaintiff against the right owner if he is a mere 

trespasser. The plaintiff must establish his legal right and also his exclusive possession 

to have the relief of perpetual injunction. A court may exercise its judicial discretion 

and grant a perpetual injunction if the relief is not barred by any of the provisions of 

sections 39 and 41 of the Specific Relief Act, 1963 and to prevent the breach of an 

obligation which is in existence. 

     --@@@-- 

 

 


