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Topic No.I:  

EXTENT OF INTERFERENCE OF THIRD PARTIES INCLUDING DEFACTO 
COMPLAINANT IN CRIMINAL TRIAL 

I                                  

INTRODUCTION/ABSTRACT 

a) The interference of third parties in criminal trials is to 

provide fair trial and social justice. The concept of social justice and 

fair trial are the heart of criminal jurisprudence, and in a way, an 

important facet of democratic polity i.e. governed by the Rule of Law.  

b) Third party interventions are of great value in litigation 

because they enable the courts to hear arguments which are of wider 

import than the concerns of the particular parties to the case. As per 

the Supreme Court Rules 26, after permission to appeal has been 

granted by the court or a notice of appeal has been filed, any person 

and in particular-(a) any official body or non-governmental 

organization seeking to make submissions in the public interest, may 

apply to the court for permission to intervene in the appeal. Denial of 

fair trial is crucification of human rights. It is ingrained in the concept 

of due process of law. (“Rattiram vs. State of Madhya Pradesh”, AIR 

2012 SC 1485). Further the Hon’ble Supreme Court held that in “fight 

to speedy trial a fundamental right is implicit in the guarantee of life 

and personal liberty enshrined in Article-21 in the Constitution. 

Speedy trial is essence of criminal justice. (“Hussainara Khatoon vs. 

Home Secretary, State of Bihar”, AIR 1979 SC 1360.) 

c) So also, the right to free legal aid and speedy trial are 

guaranteed fundamental rights under Article-21 of Constitution. 

Article-39A of Constitution provides equal justice and free legal aid. 

Free legal aid is to ensure opportunity for securing justice. The right 
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to free legal aid was considered in “State of Maharashtra vs. 

Manubhai Pragaji Vashi”, (1995)5 SCC 730. 

 

d) In “Nirmal Singh Kalhlon vs. State of Punjab”, AIR 2009 

SC 984, it was held that fair trial includes fair investigation. The right 

to consult and to be represented by a lawyer of his own choice is 

stated under Clauses 1 and 2 of Article -22 of Constitution. Prior to 

Maneka Gandhi’s case, it was not bound to provide help of a lawyer 

unless a request was made by him. But as a result of the ruling in 

Maneka Gandhi’s case, it is made clear that Courts will be bound to 

provide the assistance of a lawyer to a person arrested under the 

ordinary law also. In “A.S.Mohammad Rafi vs. State of Tamilnadu”, 

AIR 2011 SC 308, the bar Association of Coimbatore had passed a 

resolution that no member of the bar would defend the accused, a 

police man, in a case. It was held by the Hon’ble Apex Court that 

professional ethics requires that a lawyer cannot refuse the brief and 

action of any bar association passing resolution not to appear on 

behalf of accused, is against all norms of the Constitution.  

      e)  The concept of social justice stated in Article-38 of the 

Constitution was explained in “Air India Statutory Corporation vs. 

Union Labour Union” (3 J), AIR 1997 SC 645. But however State is 

empowered to impose reasonable restriction and curtail the fundamental 

rights in the interest of society. Restrictions are sometimes amount to 

prohibition. “Narendra vs. Union of India”, AIR 1960 SC 430. 

                                                     II  

CRIMINAL TRIALS 

Depending upon the gravity of offences and their 

punishment, the Code of Criminal Procedure, 1973 divides criminal 

trials into magisterial trial and Sessions trial. The first schedule to the 

Criminal Procedure Code specifies the offences punishable under 

Indian Penal Code, 1860, triable either in Magistrates’ Courts or in 

Court of Session. The second part of the first schedule deals with the 

offence and their punishment in other laws. 

Trial before a Court of Session: 
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a) Section 225-237 of the Code deals with the procedure for a 

trial before a Court of Session. A session trial is coupled with 

arguments, evidence and cross-examinations. A sessions’ trial at 

initial stage is initiated by the prosecution who tries to prove the guilt 

of the accused through evidence. Section 225 of the Code lay down 

that the case of prosecution shall be conducted by a Public Prosecutor 

where the trial is before a Court of Session. A Public Prosecutor is a 

person appointed under section 24 of the Code and includes any 

person who is acting under the directions of such prosecutor. Section 

226 of the Code requires a public prosecutor to open his case by 

describing the charges against the accused and must also state the 

evidence through which the prosecution will prove the guilt of the 

accused. 

b) Trial before Magistrate Court: 

The trial of warrant cases instituted on a police report before the 

Magistrate Court, the Magistrate shall satisfy himself about complying 

Section 207 Criminal Procedure Code Sections 238 to 250 Criminal 

Procedure Code deals about trial of warrant cases before Magistrate 

Court of law. Cases instituted otherwise than on police report and the 

procedure was considered under sections 244 to 247 Criminal 

Procedure Code, Procedure for trial of summons cases before 

Magistrate Court of law is considered under sections 251 to 259 

Criminal Procedure Code, a sessions case has to be opened by the 

Public Prosecutor before Sessions Court. Whereas, there is no such 

provision for opening of the case by the Prosecutor either under section 

240 or 251 Criminal Procedure Code. 

III 

                            APPEARANCE BY PUBLIC PROSECUTORS 

 

a)       Section 301 and 302 of Criminal Procedure Code lay 

procedure for appearance of public prosecutor or Assistant 

Public Prosecutor in any court. 

Section 302 of the Criminal Procedure Code states – 
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• Any Magistrate inquiring into or trying a case may permit the 

prosecution to be conducted by any person other than a police 

officer below the rank of Inspector; but no person, other than the 

Advocate- General or Government Advocate or a Public 

Prosecutor or Assistant Public Prosecutor, shall be entitled to do 

so without such permission: 

Provided that no police officer shall be permitted to conduct the 

prosecution if he has taken part in the investigation into the offence 

with respect to which the accused is being prosecuted. 

• Any person conducting the prosecution may do so personally or 

by a pleader. 

In terms of the provision of Section 302 Cr.P.C, a Magistrate has 

the power to allow any person to appear personally or through a 

pleader, including complainant, to conduct prosecution. 

b)   The Hon'ble Supreme Court in M/s. J.K. International 

vs. State, Govt of NCT of Delhi and Ors., AIR 2001 SC 1142, 

while overruling the decision of the Hon'ble High Court, wherein the 

question before the Hon'ble Court observed and held as under: 

"When such a role is permitted to be played by a private 

person, though it is a limited role, even in the sessions 

courts, that is enough to show that the private person, if 

he is aggrieved, is not wiped off from the proceedings in the 

criminal Court merely because the case was charge sheeted 

by the police. It has to be stated further, that the Court is 

given power to permit even such private person to submit his 

written arguments in the Court including the sessions court. 

If he submits any such written arguments the Court has a 

duty to consider such arguments before taking a decision." 

"In this context it is appropriate to mention that when the trial is 

before a magistrate court the scope of any other private person 

intending to participate in the conduct of the prosecution is still wider. 

This can be noticed from Section 302 of the Code..." 

"The private person who is permitted to conduct prosecution in 

the magistrate's court can engage a counsel to do the needful in the 
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Court in his behalf. It further amplifies the position that if a private 

person is aggrieved by the offence committed against him or against 

any one in whom he is interested he can approach the magistrate and 

seek permission to conduct the prosecution by himself. It is open to 

the Court to consider his request. If the court thinks that the cause of 

justice would be served better by granting such permission the courts 

would generally grant such permission. 

c)      Similarly, from the judgment of the Hon'ble Supreme Court in 

the case of Dhariwal Industries Ltd. vs. Kishore Wadhwani and 

Ors., AIR 2016 SC 4369, it is evident that under Section 302 of 

Cr.P.C, at the stage of framing of charge, the Complainant can be 

allowed to conduct the proceedings. 

d)       The scheme envisaged in the Code of Criminal procedure 

indicates that a person who is aggrieved by the offence 

committed, is not altogether wiped out from the scenario of the 

trial merely because the investigation was taken over by the 

police and the charge sheet was laid by them. Even the fact that 

the court had taken cognizance of the offence is not sufficient to 

debar him from reaching the court for ventilating his grievance. 

Even in the sessions court, where the Public Prosecutor is the 

only authority empowered to conduct the prosecution as per 

Section 225 of the Code, a private person who is aggrieved by 

the offence involved in the case is not altogether debarred from 

participating in the trial 

e)       The private person who is permitted to conduct prosecution 

in the Magistrate’s court can engage a counsel to do the needful in 

the Court in his behalf. It further amplifies the position that if a 

private person is aggrieved by the offence committed against him 

or against any one in whom he is interested, he can approach 

the magistrate and seek permission to conduct the prosecution 

by himself. It is open to the Court to consider his request. If the 

court thinks that the cause of justice would be served better by 

granting such permission the courts would generally grant such 

permission. Of course, this wider amplitude is limited to 

Magistrates courts, as the right of such private individual to 

participate in the conduct of prosecution in the sessions court is 
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very much restricted and is made subject to the control of the 

Public Prosecutor. 

 

f)      The role of the Public Prosecutor has become an important 

subject, with the Supreme Court pulling up the Prosecutor in the 

infamous Best Bakery case, Zahira Habibulla H. Sheikh vs. 

State of Gujarat, (2004)4 SCC 158, for ostensibly siding with the 

accused. Cases of this sort, where the State has a vested interest 

in the accused, have highlighted public distrust in the handling of 

prosecution by the State. 

IV 

CONCEPT OF 3rd PARTY INTERVENTION 

1) The Sections 24, 301 and 302 of Criminal Procedure Code 

clearly indicate that there is ample scope in CrPC for introducing the 

concept of third-party intervention in criminal cases. This may be 

required when the victim is not in a position to look after her own 

interests or is keen to see that the perpetrator of the crime is brought to 

book. That apart, third-party intervention can also be possible in situations 

analogous to public interest litigation under constitutional law. This 

envisages a situation where crimes have been committed but the State 

machinery is reluctant to prosecute as has been widely claimed in the 

carnage in Gujarat. In such cases public- spirited pleaders can intervene, 

with the permission of the court, and take up prosecution. Most of the 

decisions so far have taken the view that third-party intervention in criminal 

cases is not desirable and that it is the duty of the Public Prosecutor to 

conduct the prosecution. 

2) Earlier precedents in – (“Thakur Ram v. State of Bihar”, 

AIR 1966 SC 911), the Hon’ble Supreme Court ruled that in a case 

which has proceeded on a police report, a private party has no locus 

standi. It further ruled that, barring a few exceptions, in criminal 

matters, the aggrieved party is the State, which is the custodian of the 

social interests of the community at large, and so it is necessary for 

the State to take all steps necessary for bringing the person who has 

acted against the social interests of the community, to book. 

a) In “Manne Subbarao vs. State of A.P.”, (1980)3 SCC 140, 



7 

 

where the issue was whether a third party, who is neither the 

complainant nor the first informant, can appeal to the Supreme Court, 

against an order of acquittal by the High Court, if the State does not 

prefer an appeal. The Court ruled that there is no black-letter law that 

permits the same. However, the criminal-justice system supports the 

view that a wrong done to anyone is a wrong done to oneself. Justice 

is outraged when a guilty person is allowed to get away unpunished. It 

held that access to justice to every bona fide seeker is a democratic 

dimension of remedial jurisprudence even as public interest litigation, 

class action and pro bono proceedings. 

b) In “P.V. Narashimharao v. State”, 1997 Crl. L.J. 3117 

(Del.), the petitioner sought to intervene in an appeal filed by the 

accused against the order of the trial court. Hon’ble Delhi High Court 

ruled that there was no provision in Cr.P.C analogous to Order 1 Rule 

10 of the Civil Procedure Code. It further stated that a reading of the 

section shows that a private party has no role in a proceeding 

instituted by the State. Hence, the application of the petitioner to 

intervene was rejected. 

c) In, “All India Democratic Women's Assn. v. State”, 1998 

Crl. L.J. 2629 (Mad.), the Hon’ble High Court of Madras stated that 

Section 301(2) CrPC gives a third party only a right to assist the 

prosecution. The prosecution of the criminal proceedings, the Court 

held, is primary responsibility of the State, and if third parties are allowed 

to intervene, then there will be a number of associations to represent one 

party or the other in criminal proceedings, and this would give rise to 

confusion and chaos. 

d) In “Shiv Kumar v. Hukam Chand”, (1999)7 SCC 467, the 

Hon’ble Supreme Court, attempting to explain the rationale behind 

Section 301, stated that the reason behind the provision is to provide 

fairness to the accused, during the trial. It further stated that the duty of 

the Public  Prosecutor is to ensure that justice is done. It stated that if 

there is some  issue that the defence could have raised, but has failed to 

do so, then that should be brought to the attention of the Court by the 

Public Prosecutor. It stated that the role of the advocate appointed by the 

third party to the proceeding would be similar to a junior counsel. The 



8 

 

Court cited the decision of “Queen Empress v. Durga”, (FB) ILR (1894) 

16 All. 84, where the Allahabad High Court had ruled that it is the duty 

of the Public Prosecutor to see that justice is vindicated, and he should 

not obtain an unrighteous conviction. It also quoted the case of 

“Medichetty Ramakistiah v. State of A.P.”, AIR 1959 AP 659 (DB), 

where the Court had ruled that prosecution should not mean 

persecution, and the Prosecutor should be scrupulously  fair to the 

accused and should not strive for conviction in all  these cases. 

e) In “Delhi Domestic Working Women's Forum v. Union of 

India”, (1995) 1 SCC 14, giving parameters with respect to assisting 

victims of rape, the Supreme Court, inter alia held that the 

complainants in sexual assault cases would be provided with legal 

representation. The Court said that it is important to have someone 

who is well acquainted with the criminal-justice system. The role of 

the victim's advocate would not only be to explain to the victim, the 

nature of the proceedings, prepare her for the case and to assist her in 

the police station and in court, but also to provide her with guidance 

as to how she might obtain help of a different nature. The Court said 

that it is important to secure continuity of assistance, by ensuring 

that the same person, who looked after the complainant's interest in 

the police station, represent her till the end of the case. This could be 

interpreted to mean, that an intervener be allowed, to assist the victim. 

f) If we examine the option that a third party has, under CrPC 

one thing that stands out is that Section 397 empowers the High 

Court or the Sessions Court to call for the records of any proceeding, 

before any criminal court inferior to it to satisfy itself as regards the 

correctness, legality and propriety of any finding, sentence or order, 

recorded or passed by the lower court. This can be done suo motu or if 

an application is filed by a party, including a party alien to the 

proceedings. Hence, the victim or a third party can point out the 

illegality, impropriety of order at the stage of revision. It makes no 

sense in allowing this at a later stage of the proceeding, but not at the 

trial stage itself. Also, as we have seen earlier, the Supreme Court has 

held that under Article 136 of the Constitution, it can hear the 

petition filed by a third party in any criminal proceeding. The same 



9 

 

logic should be extended to the lower court and to the trial stage. This 

would also save the time of the High Court and the Hon’ble Supreme 

Court. 

g) On 22.05.2018 Hon’ble Apex Court passed order in the Special 

Leave Petition filed by the Hon’ble High Court on its administrative 

side, assailing an order of the High Court, on the judicial side, to the 

extent that it holds that even in a sessions case, a victim can be 

permitted to conduct prosecution, either independently or in addition 

to the Public Prosecutor, by putting up further questions in evidence 

during trial or in any enquiry or other proceedings, including in any 

application to file counters or objections and participate, in view of the 

proviso to Section 24(8) of the Criminal Procedure Code despite the 

provisions of Section 225 Criminal Procedure Code. 

    The High Court contended that, in “Shiv Kumar vs. Hukam 

Chand and another”, (1999)7 SCC 467, the apex court made it 

manifestly clear that prosecution in a sessions court cannot be 

conducted by anyone other  than the Public Prosecutor. “If the role of the 

Public Prosecutor is allowed to shrink to a mere supervisor role, the 

trial court become a combat between the private party and the 

accused which would render the legislative mandate in Section 225 of 

the Code a dead letter” the Apex Court had observed in that case.  It 

also contended that the de-facto complainant has no locus to appoint 

a counsel and plead on behalf of the prosecution in a case to be tried 

before a sessions court, in view of the provisions of Section 225 and 

Sec.226 of the Criminal Procedure Code “A public Prosecutor being 

effaced from the conduct of a prosecution, or his role being entirely 

taken over by a private counsel, may cause prejudice to the rights of 

the accused to have a free and fair trial”. 

h) In “Mahesh Pahade vs. State of Madhya Pradesh”, (DB), 

judgment dated 18.7.2018 in Crl. Appeal 933/2014 it is observed that 

it will be travesty of justice if the victims of such heinous crime are 

denied right to address their grievances before the Courts of law. Once 

right of appeal has been given to victim, it shall include all ancillary 

rights which are attached to the right of bail. Such an order was made 

in the application filed by the victim for cancellation of bail for the 
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offence under section 6 of POCSO Act. This situation was also 

considered by the Hon’ble Supreme Court and once it has advised for 

referring the issue to larger bench. 

i) In “Sunil Kumar Singh vs. State of Utter Pradesh”, (DB), 

judgment dated 18.02.2019 in Crl. Appeal 724/2017, short term 

bail application was moved on behalf of appellant/ accused who was 

involved in the offences under section 302 IPC and other offences. It 

was argued that learned counsel for complainant has no authority to 

oppose the short term bail as he initially had argued the matter in the 

capacity of additional government advocate and also in view of 

sections 301 and 302 Criminal Procedure Code The role of Public 

Prosecutor was vividly considered and number of cases was cited. 

Division Bench decisions of the Hon’ble High Court in “Medichetty 

Ramakrishnayya and others vs. State of A.P.,” AIR 1959 AP 659 and 

“Bhupalli Mallayya and others vs. State”, AIR 1959 AP 477 were 

considered. It had deprecated the practice of prosecutors sitting back 

and permitting private counsels to conduct prosecution. The victim’s 

counsel was allowed to argument. 

 

V 

CONCLUSION 

 

Thus it is seen that under Criminal Procedure Code, it is 

possible to allow third-party intervention in criminal matters. The only 

problem that arises is with respect to a trial before a Court of Session. 

Section 302 speaks about trial before a Magistrate. This has to be read 

with Section 225 Criminal Procedure Code which states that, in every 

trial before a Court of Session, the prosecution shall be conducted by 

a Public Prosecutor. Generally in criminal proceedings commencing on police 

report even victim/de-facto complainant has no role to participate directly except 

his/her right of lodging report before police and for that reason only the police report is 

excluded from the definition of complaint under 2(d) of Criminal Procedure Code. 

However some provisions in Code of Criminal Procedure dealt with the right of private 

parties to participate in criminal trial. The above sections clearly indicate that there is 

ample scope in Criminal Procedure Code for introducing the concept of third-party 

intervention in criminal cases. This may be required when the victim is not in a position 
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to look after her own interests or is keen to see that the perpetrator of the crime is 

brought to book. That apart, third-party intervention can also be possible in situations 

analogous to public interest litigation under constitutional law. This envisages a 

situation where crimes have been committed but the State machinery is reluctant to 

prosecute. In such cases public-spirited pleaders can intervene, with the permission of 

the court, and take up prosecution.                              

      

  With the above, I conclude my paper presentation and I am very much 

grateful to the Hon’ble High Court and the Hon’ble Principal District Judge, Nellore for 

nominating me to prepare and present the topic assigned to me. 

           


