
 

     O/o.Senior Civil Judge  

                                Gudur, dated 15.02.2020 
 

From       To 
Sri Sk.Jani Basha,    The Hon’ble I Addl.District Judge 

Senior Civil Judge,                    Nellore. 

Gudur, SPSR Nellore District. 
 

Honoured Sir, 
 

Sub: Workshops – Workshop-IV on the subject  
“INTRICACIES IN CRIMINAL TRIALS”  and 

submitted paper presentation with regard to 
APPLICATIONS FOR DISCHARGE IN CASES 

INSTITUTED BASING ON Police REPORTS AND 
OTHERWISE- Reg. 

Ref: Official memorandum of Hon’ble Prl. District and 
Sessions  Judge, Nellore communicated in Dis.No.631, 

dated 06.02.2020 

 

*** 

 With reference to the cited above,  I am herewith submitting the  

paper presentation with regard to APPLICATIONS FOR DISCHARGE IN 

CASES INSTITUTED BASING ON Police REPORTS AND OTHERWISE 

for workshop-IV to be held on 22.02.2020 in triplicate. 

      Yours faithfully, 

              

          Senior Civil Judge, 
       Gudur. 

 
Encl:  Paper presentation in triplicate  

          along with soft copy  
          in Dis No: 86/2020 Dt.17.02.2020 
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‘Intricacies in Criminal Trials’ 

 

 

 

 

Topic 

Applications for Discharge in Cases Instituted Basing on Police 

Reports and otherwise 

 

 

 

 

 

Submitted by 

   Sri Sk.Jani Basha, Senior Civil Judge,   

      Gudur 
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Applications for Discharge in Cases Instituted Basing on Police 

Reports and otherwise 

The general process of law is that after completion of investigation 

police files the charge sheet against the accused. Thereafter the accused 

is put to trial for framing of charge. Before framing of a charge the Code 

of Criminal Procedure provided a remedy to the accused in the form of 

discharge in case he has been charged maliciously. If the accused has 

been charged with false allegations he can file an application for discharge 

and he is entitled to seek the discharge when the evidence collected by 

the investigating officer is not sufficient to prove the offence.   

Classification of Criminal Cases: 

There are two major classifications of criminal cases under Cr.P.C.  

(i) Cases instituted basing on the police report and 

(ii) Cases instituted on the complaint.   

There are four types of trial procedure in the Code of Criminal 

Procedure. They are (i) Trial before Court of Sessions (ii) Trial of warrant 

cases by Magistrates, (iii) Trial of Summon cases by Magistrates and (iv) 

Summary trials. Both the trial before the Court of Sessions and Warrant 

Cases by Magistrates are tried under the procedure of warrant cases and 

the remaining two cases are tried in summons cases trial.   

As stated above after filing the charge sheet by the police against 

the accused under section 173 of Code of Criminal Procedure, the accused 

is put to trial for framing of charges against him by the concerned court. 

However, there are provisions under sections 227, 239 and 245 of Code of 



 

Criminal Procedure that the accused person can made an application to 

the court to discharge him before framing of charge. The Court of  
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Sessions has power to discharge the accused under section 227 Cr.P.C. 

The Judicial Magistrate of I Class has power to discharge the accused 

under section 239 Cr.P.C. in cases instituted on the police report and 

under section 245 Cr.P.C. in cases instituted on the complaint. Under 

Section 227 Cr.P.C. the Sessions Courts has power to discharge the 

accused if it considers that there is no sufficient ground for proceeding 

against the accused. Under Section 239 Cr.P.C. the discharge can be 

ordered when the Magistrate considers the charge against the accused is 

groundless. Under section 245(i) Cr.P.C. When the Magistrate considers 

for the reasons to be recorded that no case against the accused has been 

made out which if not repudiated would not warrant his conviction. Under 

Sections 227 and 239 Cr.P.C. provides discharge before recording the 

evidence on the basis of police report, the documents sent along with it 

and examination of the accused after giving an opportunity to the parties 

to be heard. But the discharge under section 245 Cr.P.C. is reached only 

after the evidence recorded as per Section 244 Cr.P.C.  

 When the accused shall be discharged in Sessions trial:  

 Section 227 of Cr.P.C. provides that if upon consideration of the 

record of the case and the documents submitted therewith and after 

hearing the submissions of the accused and the prosecution in this behalf 

the judge considers that there is no sufficient ground for proceeding 

against the accused he shall discharge the accused and record his reasons 

for doing so.   



 

 The Sessions Judge is bound to discharge the accused in the 

following cases. a) Where the evidence produced is not sufficient and b) 

where there is no legal ground for proceeding against the accused. 
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  While discharging an accused the judge concerned has to consider 

the record of the case and the documents placed therewith and if he is so 

convinced after hearing both parties that there is no sufficient ground to 

proceed against the accused he shall discharge the accused but he has to 

record his reason for doing the so and the same was held in AIR 1995 SC 

686 Mukhtiar Singh Vs., State of Punjab. 

 In Union of India Vs., Prafulla Kumar Samal and another 

reported in (1979) 3 SCC 4. The Hon’ble Apex Court examined the 

question of discharge in the contest of Section 227 of Code of Criminal 

Procedure and summed up the legal position as under.  

I) That the judge while considering the question of framing of 

chares under section 227 of Code has the undoubted power to 

sift and weigh the evidence for limited purpose of finding out 

whether or not a prima facie case against the accused has 

been made out.  

II) Where the material placed before the court disclose grave 

suspicion against the accused which has not been properly 

explained the court will be fully justified in framing the charge 

proceeding with the trial.  

III) The test to determine a prima facie case would naturally 

depend upon the facts of each case and it is difficulty to lay 

down a rule of universal application. By and large however if 

two views are equally possible and the judge is satisfied that 



 

the evidence produced before him while giving raise some 

suspicion but not grave suspicion against the accused he will 

be fully within his right to discharge the accused. 
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IV) That in exercising his jurisdiction under section 227 of the 

Code the judge which under the present code is a senior and 

experienced judge cannot act merely as a post office or a 

mouth piece of the prosecution but has to consider the broad 

probabilities of the case, the total effect of the evidence and 

the documents produced before the court, any basic infirmities 

appear in the case and so on. This however does not mean 

that the judge should make a roving enquirty into the pros 

and cons of the matter and weigh the evidence as if he was 

conducting a trial.   

The constitution bench of the Hon’ble Supreme Court in Hardeep 

Singh Vs., State of Punjab reported in 2014(3) SCC 92 observed as 

under: 

However there is a series of cases wherein this court while dealing 

with the provisions of sections 227, 228, 239, 240, 241, 242 and 245 

Cr.P.C. has constantly held that the court at the stage of framing of 

charge has to apply its mind to the question whether or not there is any 

ground for presuming the commission of an offence by the accused. The 

Court has to see as to whether the material brought on record reasonably 

connected with the accused for the offence. Nothing more is required to 

be enquired into.  

When the accused shall be discharged by the Magistrate 

under section 239 Cr.P.C.:   



 

According to Section 239 of Code of Criminal Procedure the 

Magistrate has power to discharge the accused. At the stage of the 

framing of charge by the Magistrate probative value of material on record  
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cannot be gone into, the material brought on record by the prosecution 

has to be accepted as true at that stage the crystallized judicial view is 

that the court cannot conduct a deep roving enquiry into the evidence at 

this stage.   

In State of Maharastra and others Vs., Somnath Thapa and 

others reported in 1996 Crl.LJ 2448. The Hon’ble Apex Court summed 

up the legal position for framing of charge as under 

…... If on the basis of material on record a court could come to the 

conclusion that commission of the offence is a probable consequence a 

case for framing of charge exists. To put it differently if the court were to 

think that the accused might have committed the offence it can frame the 

charge, though for conviction the conclusion is required to be that the 

accused has committed the offence. It is apparent that at the stage of 

framing of a charge probative value of the material on record cannot be 

gone into, the material brought on the record by the prosecution has to be 

accepted as true at the stage.  

 In State of M.P. Vs., Mohanlal Soni reported in 2000 Cr.L.J. 

3504. The Hon’ble Apex Court held that the judicial opinion regarding the 

approach to be adopted for framing of charge is that such charge should 

be framed if the court prima facie finds that there is sufficient ground for 

proceeding against the accused. The court is not required to appreciate 

evidence as if to determine whether the material produced was sufficient 

to convict the accused.  



 

 In Onkarnadh Mishra and others Vs., State(NCT) of Delhi and 

another reported in 2008(2)SCC 561. The Hon’ble Apex Court explained  
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the legal position and approach to be adopted by the court at the stage of 

framing of charge.   

 It is trite that at the stage of framing of charge the court is required 

to evaluate the material and documents on record with a view to find out 

if the facts emerging there from, taken at their face value disclosed the 

existence of all the ingredients constituting the alleged offence. At that 

stage, the court is not expected to go deep into the probative value of the 

material on record.   

 In State of Orissa Vs., Debandranadh Pandhi reported in 

2005(1) SCC 568 held that at the stage of framing of charge roving and 

fishing enquiry is impermissible. If the contention of the accused is 

accepted there would be a mini trial at the stage of framing of charge that 

would defeat the object of the Code. It is well settled that at the stage of 

framing of charge the defence of the accused cannot be put forth.  

 In Smt.Rumidhar Vs., State of West Bengal and another 

reported in 2009 (6) SCC 364 while discussing the tests to be applied at 

the stage of discharge of the accused person under section 239 of Cr.P.C. 

our Hon’ble Apex court held that even a strong suspicion with regard to 

the commission of offence would be sufficient to justify the framing of 

charges. 

           In Arunvyas Vs., Anitha Vysa AIR 1999 SC 2071 our Hon’ble 

Apex Court held that if the Magistrate finds that the allegations and 

imputations made against the accused do not make out a prima facie case 



 

and do not furnish basis for framing charge it will be a case of charging 

being groundless so he has no option but to discharge the accused.  

Where the Magistrate points that taking of cognizance of the offence itself  
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was contrary to any provision of law like Section 468 Cr.P.C. the 

complaint being barred by limitation he cannot frame the charge and he 

has to discharge the accused. In deed in a case where the Magistrate take 

the cognizance of offence without taking note of Section 468 Cr.P.C. the 

most appropriate stage at which the accused can plead for his discharge is 

the stage of framing of charge he need not wait till completion of trial.   

 

The discharge made by Magistrate under section 245 Cr.P.C. 

 In State of Bihar Vs., Badarinadh Prasad reported AIR 2002 SC 

64, an order of discharge of the accused after collecting the evidence 

envisaged in Section 244 of the Code can be passed only when a 

Magistrate considers, for reasons to be recorded that no case against the 

accused has been made out which if unrebutted would warrant his 

conviction. This is the legislative intent of Section 245 Cr.P.C. The only 

other option to the said precept is that it is open to the Magistrate to 

discharge the accused at any previous stage of the case if for reasons to 

be recorded by such magistrate he considers the charge to be groundless.   

Discharge post framing of charge: 

Once the charge has been framed the accused has to be put on trial 

and thereafter convicted or acquitted, he cannot be discharged. The 

discharge of the accused after framing the charge is not contemplated in 

the code. Koneru Suresh Babu v. State of Andhra Pradesh 2010 (2) 

ALD (Crl.) 669 (AP).  



 

Discharge of the accused by the Magistrate in cases 

exclusively triable by Court of Sessions: There is no provision which 

empowers the Magistrate to discharge the accused. Power of discharge  
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can be exercised only by a trial court and the court of the Judicial 

Magistrate is not a trial court in respect of the offences exclusively triable 

by a Court of Sessions. (Sanjay Gandhi Vs., Union of India AIR 1978 

SC 514). 

Discharge in summon cases: 

A plain reading of Section 251 Cr.P.C. it is clear that there is no specific 

power of discharge or dropping of proceedings available with the 

Magistrate in a summons trial.   

 In K.M.Matthew v. State of Kerala reported in (1992) 1 SCC 

217 Where the accused had sought recalling of the summoning order in a 

Summons Case. The Honorable Supreme Court, held that "If there is no 

allegation in the complaint involving the accused in the commission of the 

crime, it is implied that the Magistrate has no jurisdiction to proceed 

against the accused. It is open to the accused to plead before the              

Magistrate that the process against him ought not to have been issued. 

The Magistrate may drop the proceedings if he is satisfied on                 

reconsideration of the complaint that there is no offence for which the 

accused could be tried. It is his judicial discretion. No specific provision is 

required for the Magistrate to drop the proceedings or rescind the process. 

The order issuing the process is an interim order and not a           

judgment. It can be varied or recalled. The fact that the process has                 

already been issued is no bar to drop the proceedings if the complaint on 

the very face of it does not disclose any offence against the accused" With 



 

these observations, the proceedings against the accused were dropped. 

The correctness of the legal proposition set out in K.M.Mathew (supra) 

came up for consideration before the Supreme Court in Adalat Prasad v.  
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Rooplal Jindal & Ors reported in (2004) 7 SCC 338 wherein a three 

Judges bench was specially constituted since the validity of K.M.Mathew 

(supra) was open to question. The Court held that "If the Magistrate               

issues process without any basis, the remedy lies in petition u/s 482 of 

the Cr.P.C, there is no power with the Magistrate to review that order and 

recall the summons issued to the accused" 

The decision in Adalat Prasad was reaffirmed by the Supreme Court 

in Subramanium Sethuraman v. State of Maharashtra & Anr                    

reported in (2004) 13 SCC 324 (which was a Summons Case relating 

dishonour of cheque u/sec.138 of the Negotiable Instruments Act, 1881 - 

"NI Act"), Wherein it was held that: Discharge, Review, Re-Consideration, 

Recall of order of issue of process u/s.204 of the Cr.P.C, is not                      

contemplated under the Cr.P.C in a Summons Case. Once the accused has 

been summoned, the trial court has to record the plea of the accused (as 

per Section.251 of the Cr.P.C) and the matter has to be taken to trial to 

its logical conclusion and there is no provision which permits a dropping of 

proceedings, along the way. However in Bhushan Kumar v. State (NCT 

of Delhi) reported in (2012) 5 SCC 424 it was ruled that the Magistrate 

has the power to discharge an accused in a Summons Case. It was                  

followed in a catena of decisions including Urrshila Kerkar V. Make My 

Trip (India) Private Ltd (2013 SCC Online Del.4563) with the                  

following observations: "It is no doubt true that Apex Court in Adalat 

Prasad Vs. Rooplal Jindal and Ors. (2004) 7 SCC 338 has ruled that 



 

there cannot be recalling of summoning order, but seen in the backdrop of 

decisions of Apex Court in Bhushan Kumar and Krishan Kumar (supra), 

aforesaid decision cannot be misconstrued to mean that once summoning  
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order has been issued, then trial must follow. If it was to be so, then what 

is the purpose of hearing accused at the stage of framing Notice under 

Section 251 of Cr.P.C. In the considered opinion of this Court, Apex 

Court's decision in Adalat Prasad (supra) cannot possibly be misread to 

mean that proceedings in a summons complaint case cannot be dropped 

against an accused at the stage of framing of Notice under Section 251 of 

Cr.P.C, even if a prima-facie case is not made out." 

The recent case between Amit Sibal v. Arvind Kejriwal (2016 

SCC OnLine SC 1516). The Hon’ble Apex Court suggests that the trial 

court has no power to drop proceedings/discharge in a Summons Trial. So 

placing reliance on Subramanium Sethuraman (supra) (supported broadly 

by Amit Sibal v. Arvind Kejriwal -supra) and the bare provisions of Cr.P.C, 

constrain us to conclude that there is no such provision in Cr.P.C, that 

permits a 'discharge' or 'dropping of proceedings' in a Summons Case. 

 In a case between M/s.Meters and Instruments Pvt. Limited 

and another Vs., Kanchan Mehatha arise under section 138 of 

Negotiable Instrument Act passed the following directions: 

i) Offence under section 138 of the Act is primarily civil wrong. 

Burden of proof is on the accused in view of presumption 

under section 139 but the standard of such proof is 

preponderance of probabilities.  The same has to be normally 

tried summarily as per the provisions of summary trial under 

the Cr.P.C. but with such variation as may be appropriate to 



 

proceedings under Chapter 18 of the Act. Thus read, principle 

of Section 258 Cr.P.C. will apply and the court can close the 

proceedings and discharge the accused on satisfaction that the  
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cheque amount with assessed cost and interest is paid and if there is no 

reason to proceed with the punitive aspects. 

ii) The object of the provision being primarily compensatory, 

punitive element being mainly with the object of enforcing the 

compensatory element, compounding at the initial stage has 

to be encouraged but it is not debarred at later stage subject 

to appropriate compensation as may be found acceptable to 

the parties or the court.   

iii)  Though compounding requires consent of both parties, even 

in the absence of such consent, the court in the interest of 

justice on being satisfied that the complainant has been duly 

compensated, can in its discretion close the proceedings and 

discharge the accused.  

Discharge of accused cannot be treated as acquittal 2003 (2) ALD 

(Crl.) 6 (AP) = 2003 (2) APLJ 414 (HC) 

 

       **** 

 

 

 

 

 

 

 



 

 

 


