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CASE AND COUNTER CASE, AMALGAMATION OR CLUBBING OF 

CRIMINAL CASES. 
 

Comprehensive definition of “Case and Counter”:- 

 

 It is not defied in the Criminal Procedure Code with regard to “Case 

and Counter”, but there is judge made law about the same. In Sudheer and 

Ors. ETC vs. State of MP (2001) 2 SCC 688, the Hon’ble Apex Court 

defined as: 

 

 “When two criminal cases relate to the same incident, they  are tried 

and disposed off by the same court by pronouncing  judgments on the 

same day. Such two different versions of the  same incident resulting in 

two criminal cases are compendiously  called “Case and Counter Case 

by some High  Courts and cross  cases by some other High Courts. 

 

 A case and counter case are criminal offences originating from a 

single incident, happening at one particular area at a time which can in the 

opinion of a reasonable man be said to have occurred together or at the 

same time, irrespective of the offence being prosecuted as a summons case 

or a warrant case. 

 

 

DIFFERENT KIND OF CASES AND COUNTER CASES:- 

 

a. Case originating out of political disputes, shooting, etc., especially in 

times of election periods; 

 

b. Disputes arising out of property matters especially where arrests 

have been made U/sec. 107 and 116 of Cr.P.C.; 

 

c.  Cases originating out of communal clashes; 



 

d. Cases originating out of clashes between two or more fractions; 

 

e.  Cases originating out of matrimonial disputes fall in within the 

 domine of law I.e., U/sec. 498-A of IPC; 
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PROCEDURE FOR THE CASE AND COUNTER CASE::- 

 

 In the said ruling supra, discussed about the procedure in the case 

and counter cases. 

 

“a   case and counter case arising out of the same affect should         

always, if practicable beat tried by same court and each party would 

represent themselves  as  having been the innocent victims of the 

aggression of order”. 

 

 There is no provision in criminal procedure code or in the          

evidence Act dealing exclusively with the trial of cross cases, but so many 

Hon’ble High Courts have reiterated the need to follow the said practice as 

a necessary legal requirements for preventing            conflicting decisions 

regarding one incident. The Hon’ble Apex Court has given its approval to 

the said practice in Nathilal and Ors vs State of UP reported in 1990 

(Supp) SSC 145. The procedure to be followed in such a situation has been 

succinctly delineated in the said decision and it can extracted here: 

 

 

“We think that the fair procedure to adopt in a matter like the 

present where there are cross cases, is to be direct that the 

same learned judge must try both cross cases one after the 

other. After recording of the evidence in one case is 

completed. He must hear the arguments but he must        

reserved the judgment. Their after he must proceed to hear 

the cross case and after recording all the evidence he must 



hear the arguments but reserve the judgment in that case. The 

same learned judge must there after dispose of the matters by 

two separate judgments. In deciding each of the  
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cases, he can rely only on the evidence recorded in that 

particular case. The evidence recorded in the cross case 

cannot be looked into. Nor can the judge be influence by 

whatever is argued in the cross case. Each case must be           

decided on the basis of the evidence it has been placed on the 

record in that particular case without being influence in any 

manner by the evidence or arguments urged in cross case. But 

both the judgments must be pronounced by the same judge 

one after the other”. 

 

 In State of MP vs Mishri lal reported in 2003 (9) SSC 426, wherein 

the Hon’ble Apex court observed as follows:- 

“It would have been just fair and proper to decide both the 

cases together by the same court in view of the guidelines 

devised by this court in Nathilal’s case(supra). The cross 

cases should be tried to gather by the same court irrespective 

of the nature of the offence involved. The rationale behind this 

is to  avoid the conflicting judgments over the same 

incidents because if cross cases are involved to be tried by the 

two  courts separately there is likelihood of conflicting 

judgments”. 

 

 To sum up the above, the procedure proscribed by the Hon’ble Apex  

Court  and  various  High  Courts  in  this  regard as both the  

cases must be tried separately and independently by the same judge but 

the Assist Public Prosecutor is not one and the same to both cases and 

another Assistant Public Prosecutor has to appoint for the cross case. 



Once evidence is recorded in both cases and    completion of hearing in 

both cases, the same should be decided            simultaneously by separate 

judgments. The impression is that if we  
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follow the above referred procedure, major concern fair try to both the 

parties would be adequately address. 

 

INVESTIGATION IN CROSS CASES: 

 Investigation in cross cases to presents vexed and complicated issues. 

The Hon’ble Supreme Court has emphasized that in cross cases 

investigation should be conducted by one and the same investigation 

officer. In the case of State of MP vs Mishri lal referred supra, the Hon’ble 

Supreme Court has emphasized the point by            observing that -  

 ‘‘In the instant case, the investigation officer submitted the 

 challan against both the parties. Both the                 

complaints cannot be said to be right. Either of them must 

be false. In such a situation, legal  obligation is cast upon 

the investigation officer to make an endeavor to find out 

the truth and to cull out  the truth from the falsehood. 

Unfortunately, the investigation officer has failed to 

discharge the obligation, resulting in grave miscarriage of 

Justice”. 

 

 The case and counter case should be conducted by the separate 

prosecutors:- 

 

 The prosecution should be conducted by separate prosecutors. Sec. 

129 of the Indian Evidence Act 1872 provides: Confidential 

communication with legal advisers. 



“No one shall be compelled to disclose to the court any 

confidential communication which has taken place         

between him and his legal professional adviser, unless he  
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offers himself as a witness in which case he may be             

compelled to disclose any such communication as may 

appear to the court  necessary to be known in order to 

explain any evidence which has given, but not others”. 

 

 The position of the investing officer is different from the            

prosecution. The investigating officer is one and the same in both case and 

counter, but the prosecuting officer can’t be the same. If the  prosecuting  

officer  is  the  same,  there  is real danger of BIOS          approach, the 

ineffective prosecution. The very nature of the job           entails a private 

confidence between the prosecuting officer and the party is representing. 

While it is true that the prosecuting officer is expected to present a true 

state of facts, his position vis versa, the party can’t be ignored. The 

prosecuting officer can under no circumstances be the same. 

 

Recording statement U/sec. 313 Cr.P.C in case and counter cases:- 

 The procedure prescribed by the Hon’ble Apex Courts and            

various High Courts once the evidence is over in one case, the other case 

should be taken up for recording of evidence. The question           remains 

whether statement U/Sec.313 Cr.P.C should be recorded once evidence in 

both the cases is complete or should be recorded just after completion of 

evidence in first case and once the statement U/sec. 313 Cr.P.C is recorded 

in the first case other should be taken up for recording of evidence. The 

objective statement U/sec.313 Cr.P.C is to provide an opportunity to the 

accused to explain the        circumstances appearing against him in the 

case. If the accused in the first case is required to give statement U/sec.313 



Cr.P.C before his case is taken up for evidence it may lead to premature 

discloses  
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of his case which may cause prejudice of him. Though, there are no clear 

cut guidelines in this regard, it would be desirable if the statement 

U/sec.313 Cr.P.C recorded once the evidence is both cases is completed 

and the whole case of the parties is before this court. The requirement is 

that accused shall not be compelled as per the principals of the fair trial 

and as per the production given to the accused under Article 20, 21 and 

22  of the Constitution of India. 

 

 According to Art. 20(3) of Constitution provides for ‘‘no          

person accused of any offence shall be compelled to a witness against 

himself”.  

 

 Once the burden is on the state or rather the prosecution to prove that 

accused is guilty. Another is that an accused is presumed to be innocent till 

he is proved to be guilty. An accused can be compelled to submit to 

investigation by allowing his photographs taken, voice recorded, his blood 

samples tested, his hair or other bodily      material used for DNA testing 

etc. 

 

 In cases accused coming of as a witness, the right of cross          

examination should be made available in sight of the importance of the 

right of cross examination. No person can be convicted on the basis   of   

any  piece  of  evidence  which  have  not  been provided opportunity to 

disprove. However we see an apparent conflict          between excessive of 

the right available to the accused under Article 20(3) U/sec.132 of 

Evidence Act.  

  

 Once the constitution allows the accused right against self         

incrimination, evidence law provides that a witness cannot refuse to 



provide answers just by citing the reason of his incrimination. A            

witness is not executed from his liability to answer the question put  
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to him. When an accused comes as a witness and gives testimony which 

can have the effect of incriminating the other party, the         accused gives 

it out of his free will. It has the same status as that of the exceptions to 

Article 20(3). 

 

CASE AND COUNTER CASES AMALGAMATION OR CLUBBING 

OF CRIMINAL CASES: 

  

 Whether a common trial can be held irrespective of two cases, one 

on the basis of charge sheet filed by the police and on the other basis on the 

protest petition, which has been treated as a complaint. 

 Sec. 210 of Cr.P.C., provides the procedure to be followed when 

there is a complaint case and police investigation in respective of the same 

offence. 

 

 Sub section (1) of 210 of Cr.P.C., provides that, when a case 

instituted otherwise than a police case, namely, a complaint case, the 

Magistrate is informed during the court of enquiry or trial that an  

investigation by the police is in progress in relation to the offence, which is 

the subject matter of enquiry or trial held by him, the           Magistrate is 

required to say the proceeding of such enquiry or trial and to call for a 

report on the matter from the police officer conducting the investigation. 

 

 Sub Section (2) of of 210 of Cr.P.C.,, provides that if a report is 

made by the investigating officer U/sec. 173 and on such report, 

cognizance of an offence is taken by the Magistrate against any person, 

who is an accused in a complaint case, the Magistrate shall inquire into or 



try the two cases together, as if both the cases had been instituted on a 

police report. 
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 Sub section (3) of 210 of Cr.P.C., provides that the police report 

does not relate to any accused in the complaint case or if the Magistrate 

does not take cognizance of any offence on a police report, he shall 

proceed with the inquiry or trial which was stayed by him, in accordance 

with the provisions of the code. 

 

 Sec. 219 of Cr.P.C., provides that three offences of same crime 

within year may be charged together. 

 i. When a person is accused of more offences than one of the same 

 kind committed within space of 12 months; 

 

 ii. Offences are of the same kind, when they are punishable with  the 

same amount of punishment; 

 

 In Balbir vs. State of Haryana and another 1999 Supp(4) SCR 120, 

where in the Hon’ble Supreme Court held that the primary condition is that 

person should have been accused either of same offence or of different 

offences “Committed in the course of same transactions”. The 

expressions advisedly used is “in the course of same transaction”. That 

expression is not akin to saying “in the respective of same subject 

matter”. For several offences to be part of same transaction, the test which 

has to be applied is whether they are so related to one another in point of 

purpose of case and affect, or as a principal and subsidiary, so as to result 

in one continuous      action. Thus, where there is a commonality of 

purpose or design, where there is a continuity of action, then all those 

persons involved can be accused of same or different offences “committed 

in the course of same transaction”. 
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  The Hon’ble Apex Court stated the legal point has been formulated 

as follows:  

 "The question of law which has arisen for determination rests in 

 discovering the course to be steered by a Court of Session when 

 two  commitments are made before it pertaining to the same         

 offence and pertaining to the same victim, one giving one version 

 against one accused, and the other giving another against a          

 different accused. In what manner should the Court of Session 

 proceed when taking cognizance of the offence is the subject            

 matter of debate in this appeal.  Added thereto is the quest for 

 fairness of trial and avoidance of  prejudice to the accused."   

       Further held that when two commitments are made before 

 court of sessions pertaining to the same offence and pertaining  to 

the same victim, one giving one version against one accused  and the 

other giving another against a different accused, in  such cases, the most 

appropriate procedure to be followed by  the Sessions Judge should be the 

same as followed in the  present case ie., the two trials were 

separately conducted one  after the other by the same court before the 

same Judge and  Judgments in both cases were separately pronounced on 

the  same day. If in a case the accused is alleged to have killed a 

 person without any junction with the accused in other case,  then it 

can’t be treated as the same offence or even different     offences 

committed in the course of same transactions. If such  two diametrically 

opposite versions are put to joint trial, the  confusion which it can 

cause in the trial would be inculpable.  
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 In Laluprasad vs. State of Bihar in CRIMINAL APPEAL NO.1166 

OF 2013 (Arising out of S.L.P. (Crl.) No. 5513 of 2013, August 13, 2013, 

the Hon’ble Supreme Court held that amalgamation of cases U/sec. 223 is 

discretionary on the part of trial Magistrate and he has to be satisfied that 

persons would not be prejudicially affected and that it is expedient to 

amalgamate cases. 

 

CONCLUSION: 

 In the light of observation made herein before and according to the 

provisions of sec. 210, sec. 219 and sec. 223 of Criminal              Procedure 

Code, the police case and private complaint can be           amalgamated or 

clubbed under the factual situation and some times it can be tried 

separately one after other, but should be disposed off the same 

simultaneously. The object of the Sec. 210 is intended to ensure that 

private complaint do not interfere with the course of          justice, which 

prevents harassment to the accused and obviates anomalies which might 

arise from taking cognizance of same offence more than once. According 

to the sec. 223 of code in clear terms   provides that, persons accused of the 

same offence committed in the course of same transactions, or persons 

accused of different offences committed in the course of same transaction 

may be charged and tried together. 

 

 Rule of evidence applicable should be preponderance of probabilities 

vis-a-vis parties instead of proof beyond reasonable doubt. This is because 

the happening of incident is admitted to by both the parties with the rider 

that each has his own version. In such a situation rule of evidence should 

be preponderance of probability instead of proof beyond doubt. 
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 Both the cases should be consolidated and evidence should be 

recorded in one case which should be marked as leading case. The case 

registered first should be made leading case. The evidence recorded in the 

leading case should be read in both the cases. In fact the two cases must be 

treated as one for all practical purposes. Both the cases should be disposed 

of by a single common judgment. The procedure suggested would make 

the trial of cross cases easier and smooth, without being unfair to either of 

parties. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Questionnaire:: 
 
 

1. Whether the case and counter case, if not tried 
simultaneously cause mis-carriage of justice and 
prejudice to accused? 

 
 

2. Whether the case and counter case shall be dealt by one 

and same P.P or by other P.P? 

 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



          O/o the Court of III Addl. Dist & Sessions Judge,  

Nellore, Dated 14.02.2020. 

 

 

 

From      To 

Smt. G.Sridevi,     The I Addl.District & Sessions Judge, 

III Addl. Dist. & Sessions Judge,   Nellore,     

Nellore,  

SPSR Nellore District.    SPSR Nellore District.  

   

 

Sir,  

 

 

Sub:- WORKSHOPS – Workshop-IV on the subject 

'Intricacies in Criminal Trials' – Scheduled to be held 

in Nellore District on 22.02.2020 – 'Paper presentation 

on Case and Counter Case amalgamation or clubbing 

of Criminal Cases' – Submitted – Regarding.  

 

Ref:- District Court's Official Memorandum communicated in 

Dis.No.631/2020, dt. 06.02.2020. 

*** 

 

I am herewith submitting the  Paper presentation on 'Case and 

Counter Case amalgamation or clubbing of Criminal Cases' in triplicate 

as called for in the reference cited above.   

 

 

             Yours faithfully,  

 

 

       
             III Addl. District & Sessions Judge,  

             Nellore. 

 

 
Encl: 
Paper presentation on 'Case and Counter Case amalgamation or 

clubbing of Criminal Cases' in triplicate along with Soft copy. 
 


