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POWERS AND RESTRICTIONS UNDER SECTIONS 309 AND 311 CR.P.C. 

 

 
INTRODUCTION: 

 
 

 The famous quote of William E. Gladstone is ‘Justice Delayed is 

Justice Denied’. Right to speedy trial and Right to fair trial are the twin 

rights of any person accused of having committed an offence and who is 

facing the criminal trial before the Court. It is the duty of the Court to 

protect and ensure these rights to the accused. Section 165 of  Evidence 

Act 1872 invests wide power in the Court to ensure fair trial. Similarly 

Sections 309 and 311 Cr.P.C are the weapons in the hands of Courts which 

supplement the power under Section 165 Evidence Act, to realise the twin 

objects of balancing speedy trial and fair trial. No day passes in a criminal 

proceeding without a petition under Section 309 Cr.P.C or Section 311 

Cr.P.C. We pass orders in those petitions in a routine manner. The object of 

this paper is to explore the wide powers vested in Courts and also the 

restrictions imposed under Section 309 and also 311 Cr.P.C. 

 

 

Powers under Section 309 Cr.P.C 

 

S. 309 Cr.P.C starts with heading ‘Power to postpone or adjourn 

proceedings’.   

 S.309 mandates that the proceedings in a criminal trial or inquiry 

shall be held as expeditiously as possible and in particular when the 

examination of witnesses has once begun it shall be continued from day to 

day untill all the witnesses in attendance have been examined. The Court 

has to record reasons if it has to adjourn the case. Subsection (2) provides 

that after taking cognizance before commencement of trial also if the Court 

finds it necessary to adjourn the case, it may do so from time to time after 
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recording reasons for a reasonable time.  

 

When adjournment shall not be granted  

 The provisos to Section 309 Cr.P.C lay down the circumstances in 

which adjournments should not be granted, which are as follows: 

• When witnesses are in attendance without examining them. 

• For the purpose only of enabling the accused person to show cause 

against the sentence proposed to be imposed on him. 

• At the request of a party except where the circumstances are beyond 

the control of that party. 

• Due to the fact that the pleader of a party is engaged in another 

Court. 

• Where a witness is present in Court but a party or his pleader is not 

present or the party or his pleader though present in Court is not 

ready to examine or cross examine the witness, the Court may, if it 

thinks fit, record the statement of the witness and pass such orders 

as it thinks fit dispensing with the examination in chief or cross 

examination of the witness as the case may be.  

Power of Magistrate to remand the accused 

 Section 309 Cr.P.C. also empowers the Magistrate to remand the 

accused during trial for a term not exceeding 15 days at a time. The 

proviso further lays down that if there is sufficient evidence to raise 

suspicion that the accused may have committed an offence and it appears 

likely that further evidence may be obtained by a remand, the Court can 

remand the accused.  

 

Special Reasons To be Recorded in Certain Circumstances 

 Section 309 mandates that whenever the Court adjourns a matter, 

reasons have to be recorded for granting the adjournment, more 
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particularly when the witnesses are in attendance, special reasons have to 

be recorded for granting the adjournment.  

 

Power to impose costs while granting adjournment 

 Section 309 Cr.P.C. also empowers the Courts to grant adjournment 

on any terms, the terms may include imposing costs in appropriate cases, 

to be paid by the prosecution or the accused.  

 

Time Limits under Section 309 

 The proviso to subsection (1) of this Section provides for the time 

limit within which the inquiry or trial relating to an offence under Sections 

376  to 376D of I.P.C. It prescribes that the inquiry or trial shall as far as 

possible be completed within a period of two months from the date of 

commencement of the examination of witnesses.  

 

Ramifications of not following the provisions of Section 309  

Hussainara Khatoon & Ors vs Home Secretary, State Of Bihar, ... on 

12 February, 1979, 1979 AIR 1360, 1979 SCR (3) 169, Hon’ble Sri 

Justice Bhagwati, P.N. observed: 

 ‘Article 21 confers a fundamental right on every person not to be 

deprived of his life or liberty except in accordance with the procedure 

prescribed by law and it is not enough to constitute compliance with the 

requirement of that Article that some semblance of a procedure should be 

prescribed by law, but that the procedure should be "reasonable, fair and 

just". If a person is deprived of his liberty under a procedure which is not 

"reasonable, fair or just", such deprivation would be violative of his 

fundamental right under Article 21 and he would be entitled to enforce such 

fundamental right and secure his release. Now obviously procedure 

prescribed by law for depriving a person of his liberty cannot be 

'reasonable, fair or just' unless that procedure ensures a speedy trial for 
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determination of the guilt of such person. No procedure which does not 

ensure a reasonable quick trial can be regarded as 'reasonable, fair or just' 

and it would fall foul of Article 21. There can, therefore, be no doubt that 

speedy trial and by speedy trial we mean reasonably expeditious trial, is an 

integral and essential part of the fundamental right to life and liberty 

enshrined in Article 21.’ 

 

Mohd. Khalid vs State Of West Bengal, on 3 September, 2002, 2002 

(7) SCC 334. 

 Unnecessary adjournments give a scope for a grievance that accused 

persons get a time to get over the witnesses. Whatever be the truth in this 

allegation, the fact remains that such adjournments lack the spirit 

of Section 309 of the Code. When a witness is available and his 

examination-in-chief is over, unless compelling reasons are there, the Trial 

Court, should not adjourn the matter on mere asking. These aspects were 

highlighted by this Court in State of U.P. v. Shambhu Nath Singh and Ors., 

[2001] 4 SCC 667 and N.G. Dastance, v. Shrikant S. Shivde and Anr., 

[2001] 6 SCC 135. 

In Shambhu Nath Singh's case (supra) this Court deprecated the practice of 

courts adjourning cases without examination of witnesses when they are in 

attendance with following observations: 

"9. We make it abundantly clear that if a witness is present in court he 

must be examined on that day. The court must know that most of the 

witnesses could attend the court only at heavy cost to them, after keeping 

aside their own avocation. Certainly they incur suffering and loss of income. 

The meagre amount of bhatta (allowance) which a witness may be paid by 

the court is generally a poor solace for the financial loss incurred by him. It 

is a sad plight in the trial courts that witnesses who are called through 

summons or other processes stand at the door stamp from morning till 

https://indiankanoon.org/doc/1501595/
https://indiankanoon.org/doc/1465670/
https://indiankanoon.org/doc/1808396/
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evening only to be told at the end of the day that the case is adjourned to 

another day. This primitive practice must be reformed by the presiding 

officers of the trial courts and it can be reformed by everyone provided the 

presiding officer concerned has a commitment towards duty. No sadistic 

pleasure, in seeing how other persons summoned by him as witnesses are 

stranded on account of the dimension of his judicial powers, can be 

persuading factor for granting such adjournments lavishly, that too in a 

casual manner." 

In N.G. Dasane case (supra) the position was reiterated. The following 

observations in the said case amply demonstrate the anxiety of this Court 

in the matter : 

"An advocate abusing the process of court is guilty of misconduct. When 

witnesses are present in the court for examination the advocate concerned 

has a duty to see that their examination is conducted. We remind that 

witnesses who come to the court, on being called by the court, do so as 

they have no other option, and such witnesses are also responsible citizens 

who have other work to attend to for eking out a livelihood. They cannot be 

treated as less respectable to be told to come again and again just to suit 

the convenience of the advocate concerned. If the advocate has any 

unavoidable inconvenience it is his duty to make other arrangements for 

examining the witnesses who are present in the court. Seeking 

adjournments for postponing the examination of the witnesses who are 

present in court even without making other arrangements for examining 

such witnesses is a dereliction of an advocate's duty to the court as that 

would cause much harassment and hardship to the witnesses. Such 

dereliction if repeated would amount to misconduct of the advocate 

concerned. Legal profession must be purified from such abuses of the court 

procedures. Tactics of filibuster, if adopted by an advocate, is also a 

professional misconduct." 
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Maneka Gandhi Vs. U.O.I,  AIR 1978 SC 597. 

It was held that delay in disposal of trial amounts to trampling upon 

the legal and constitutional rights of an accused and refusal of the Court to 

act in such a situation would be punishing the accused before he is tried 

and a finding of guilt or sentence is arrived at.   

 

Munna V. State of M.P., 1986 (3) Crimes 429. 

If the conclusion of sessions trial is not possible within a reasonable 

time despite co-operation from accused, the undertrial prisoner deservers 

to be released on bail on the ground of delayed trial alone.   

 

State of Maharastra V. Champalal, 1981 Crl.J.1273.  

If accused is prejudiced due to delay in trial, in the conduct of his 

defence, it could be said that the accused had been denied an adequate 

opportunity and the conviction would certainly have to go.  

 

State of Mysore V. Adbul Hameed Khan, 1970 Crl. L.J 112. 

Police do not serve summons on their witnesses and the Magistrate 

for want of prosecution witnesses, acquits the accused without granting  

adjournment, the order of the Magistrate was held to be valid and proper. 

   

State (Delhi Administration) V. Viswanath Lungnami, 1981 Crl. L.J. 

745.  

No adjournment should be allowed where the prosecution had been 

most negligent.   

 

Mansoor V. State, AIR 1963 ALL 477 

No adjournment should be allowed merely because lawyer of the 
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party asks for it.   

 

Court V. Smt. Kailash Rani 1993 Crl.L.J. 2109 

 A criminal case should not be adjourned merely because a civil 

proceedings are pending between the same are pending between the same 

parties on the same cause of action.  It would defeat the ends of Justice. 

 

A.R Antulay V. Avdhesh Kumar, AIR 1992 SC 1701.  

If the right to speedy trial of an accused is infringed, the appellate 

Court may make appropriate order fixing time for conclusion of trial and 

also reducing the sentence when trial has concluded.   

 

Ramanand  V. State  of U.P, 1992 (1) Crimes 278.  

If the offence is very minor, the delay of only a few years may justify 

quashing of proceedings. 

 

Sudarshan V. State, 1988 Mad L.W Crl. 256 

Refusal by Sessions Court to give adjournment to engage another 

counsel of their choice due to sudden illness of the already engaged 

counsel and proceeding with chief examination of prosecution witnesses is 

in violation of Art 22(5) of constitution. 

 

State of Bihar V. Rajendra singh, 1988 (2) Crimes 825 

 Expeditious disposal of a criminal case is a right of the accused and 

the Court cannot bypass the said right by giving many adjournments to the 

prosecution.   

 

 

Ratios laid down by Hon’ble Apex Court 

 Refusal of adjournment of an old pending case on the ground of 
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prosecution’s laxity and negligence resulting in inordinate delay in 

producing and examining a witness and documentary evidence, was held to 

be reasonable and justified - AIR  1981 SC 1239: 1981 Cr LJ 745; see also 

AIR  1984 SC 1693: 1984 Supp. SCC 437. 

 

 The absence of an express and precise standard for 

determination of the question as to when the order of remand is to 

be passed does not render Section 309 unconstitutional and it cannot 

be challenged on the ground of clothing the Court with unfettered, 

arbitary and unguided power- AIR 1971 SC 186. 

 

 Non-production of accused and commencement of trial- Under 

section 309(2), production of the accused person before the Court 

after taking congnizance of an offence is not  compulsory or 

mandatory, and that the court after taking congnizance of an offence 

for commencement of trial finds it necessary to postpone 

commencement of, or adjourn, trial, it may do so and may, by a 

warrant, remand the accused, if in custody.  If before taking 

congnizance of an offence, the accused continued to be detention 

pursuant to successive orders of remand made by the court without 

production of the accused, the detention on the date when the Court 

took congnizance of the offene would be illegal and Sec.309(2) would 

not cure the illegal detention and the detained accused would be 

entitled to grant to bail in that account - 1992 Cr LJ 630 (AP). 

 

 Remand of an accused in custody - Such words appearing in 

Section 309(2) refer and relate to an accused who was before the 

Court when congnizance was taken or when enquiry or trial was 
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being held in respect of him and not to an accused who is 

subsequently arrested in course of further investigation - State v 

Dawood Ibrahim (2000)10 SCC 438. 

 

 Scope of third proviso to Sub-Section(2)- The mandate of the 

legislature is clear and unambiguous.  But despite the bar of the said 

third proviso, the Court in appropriate cases, can grant adjournment 

for enabling the accused persons to show cause against the proposed 

sentence, particularly, if it is a sentence of  death  –  Ramdeo v  

State (2001)5 SCC 714. 

 

POWERS OF COURT UNDER SECTION 311 CR.P.C. 

Section 311 Cr.P.C reads as follows: 

Power to summon material witness, or examine person present.  

Any Court may, at any stage of any inquiry, trial or other proceeding under 

this Code, summon any any person as witness, or examine any person in 

attendance, though not summoned as a witness, or recall and re-examine 

any person already examined; and the Court shall summon and examine or 

recall and re-examine any such person if his evidence appears to it to be 

essential to the just decision of the case.  

 

Scope of this Section 

 In addition to Section 73 of the Evidence Act there are two other 

provisions relating to the principle, namely, Section 165 of the Evidence Act 

and Section 311 of the Cr.P.C, which between them invest the Court with a 

wide discretion to call and examine anyone as witness, if the Court is of the 

opinion that his examination is necessary for a just decision of the case – 

AIR 1979 SC 14: 1979 Cr LJ 17: (1979)2 SCC 158.  
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Nature of powers under Section 311 

 When such powers can be exercised - Section 311 consists of two 

parts, viz., (1) giving discretion to the court to examine the witness at any 

stage; and (2) the mandatory portion which compels a court to examine a 

witness if his evidence appears to be essential to the just decision of the 

case.  The section enables and in certain circumstances, imposes on the 

Court the duty of summoning witnesses who would have been otherwise 

brought before the court.  This section confers a wide discretion on the 

Court to act as the exigencies of justice require.  The power of the Court 

under Section 165 of the Evidence Act is complementary to its power under 

this section.  These two sections between them confer jurisdiction on the 

Court to act in the aid of justice.  There is no manner of doubt that the 

power under Sec.311 of Code of Criminal Procedure is a vast one.  This 

power can be exercised at any stage of that trial.  Such a power should be 

exercised provided the evidence which may be tendered by a witness is 

germane to the issue involved, or if proper evidence is not adduced or 

relevant material is not brought on record due to any inadvertence. It 

hardly needs to be emphasized that power under Section 311 should be 

exercised for the just decision of the case. The wide discretion conferred on 

the Court to summon a witness must be exercised judicially, as wider the 

power, the greater is necessity for application of the judicial mind.  Whether 

to exercise the power or not would largely depend upon the facts and 

circumstances of each case.   

 

Vijay Kumar v State 2011 (5) Supreme 321.  

 As is provided in this section, power to summon any person as 

witness can be exercised if the court forms an opinion that the examination 

of such a witness is essential for just decision of the case  
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Zahira Habibulla v State, (2004)4 SCC 158: 2004 Cr LJ 2050.   

 It was observed that the Court’s power under Section 165 of the 

Evidence Act is in a way complementary to that under Section 311 of the 

Code.  Vast power is vested with the court for eliciting materials by playing 

an active role in the evidence collecting process. 

 

Zahira Habibullah v State, (2006)3 SCC 374: AIR 2006 SC 1367: 

2006 Cr LJ 1694. 

 Section 311 has two parts – the first part is discretionary whereas 

the second part is mandatory.  Because of the mandatory nature of the 

second part, it compels the Court to take any of the steps provided in 

Section 311 if the new evidence appears to it essential to the just decision 

of the case. 

 

Rajendra v Narcotic Cell (1999)6 SCC  110. 

 Witnesses cannot be recalled to fill up lacunae in the prosecution 

case, but oversight or mistake in the matter of conducting the case cannot 

be understood as ‘lacuna’, which means inherent weakness or a latent 

wedge in the matrix of the prosecution case.   

 

Shailendra v State (2002)1 SCC 655. 

 Section 311 is of a very wide amplitude and if there is any 

negligence, latches or mistakes by not examining material witnesses, the 

Court’s function to render just decision by examining such witnesses at any 

stage is not, in any way, impaired. 

 

 U.T. of Dadra & Nagar Haveli v Fetesinh (2006)7 SCC 529. 

 It is to be remembered that the exercise of power under Sec.311 

should be resorted to only with the object of finding out the truth or 

obtaining proper proof of such facts which lead to a just and correct 
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decision of the case. 

 

The Ratios laid down by the Hon’ble Apex Court  

 There is no limitation on the power of the Court arising for the stage 

which the trial may have reached for examination of a witness under 

Section 311- (1973)4 SCC 10. This power can and ought to be exercised in 

the interest of justice – AIR 1965 SC 328: (1965)1 Cr LJ 350. When the 

whole truth has not been brought out by the prosecution witnesses, the 

Court may on its own call those eyewitnesses who were not called for by 

the prosecution but named in the F.I.R. - AIR 19076 SC 966, 1976 Cr.L.J 

697, (1976)2 SCC 798, AIR 1987 SC 98, 1987 Cr.L.J 152, (1986)4 SCC 

439, where the Supreme Court upheld the action of the trial court who 

examined a police officer as a Court witness.   

 

 Right of cross-examination- If a witness called by the Court gives 

evidence against the complainant, he should be allowed an opportunity to 

cross-examine.  This right arises not under the Code but under the 

Evidence Act – Zahira Habibulla v State (2006)3 SCC 354: AIR 2006 SC 

1367: 2006     Cr.L.J 1694. 

 

Raja Ram Prasad Yadav V. State of Bihar. 2013 (14) Sec. 461 AIR 

2013 SC 3081. 

  Scope of S.311 was considered in this case.  The trial Court 

dismissed the petition and High Court allowed it:  

 

Jamat Raj Kewligi V. State of Maharstra, AIR 1968 SC 178 

 The Hon’ble Apex Court laid down the following points to be 

considered in a petition filed under Section 311 Cr.P.C  

• Whether the accused has brought anything suddenly or not is not the 
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question to be considered whether such new fact was necessary for 

just decision is to be considered.  

• The ground or reason for which they wanted to recall has to be 

examined. Blanket petitions should not be allowed.   

• The points which the petitioner wants to elicit have to be stated in 

the petition.   

• Explain why such documents were not produced at the first instance. 

   

Mohanlal Shanji Somi V. U.O I, 1991 supplementary (1) SCC 271 

 The Judgment shall not be rendered on incomplete, inchoate, 

inconclusive and speculative presentation of facts if will defeat ends of 

justice.   

 

Inherent Weaknesses Cannot be Filled 

 Inherent weakness cannot be filled by introducing new evidence by 

filing S. 311 petition.  

Rajendra Prasad V. Narcotic call officer incharge Delhi, 1999 (6) 

SCC 110  AIR 1999 SC 2292. 

 Inherent weaknesses like non obtaining prosecution sanction cannot 

be admitted by allowing S. 311 petition.  However although prosecution 

obtained sanction, but it failed to file, it is not inherent weakness and so 

the petition under Section 311 can be allowed. However due to 

inadvertence or oversight if prosecution filed S. 311, it can be allowed 

because err is human, however such error whether such err is latent, or 

due to oversight  etc., has to be looked. Whether the petition was filed to 

fill the lacunae or inherent weakness of the case is to be decided by the 

Court.  

 

Mannar Shaik Vs. State of W.B,,AIR 2014 SC 2950-2014 (13) SCC 
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598  

 At the stage of examination of the investigating officer, petition was 

filed under Sec.311 by the prosecution to bring on record, a dying 

declaration recorded by investigating officer. Petition was dismissed by trial 

Court. Petition was allowed by High Court since not allowing the petition 

will enable the accused to take advantage.      

 

CONCLUSION: 

After discussing the provisions and ratios laid down by the Hon’ble 

Supreme Court in landmark cases, we can safely conclude that Courts 

are vested with vast powers under Sections 309 and Section 311 Cr.P.C. 

and it is the bounden duty of the Court to make use of these powers 

under the restrictions laid down, to safeguard and protect the 

fundamental rights of accused by using these powers judiciously. 

 

*************** 
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