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I 

INTRODUCTION: 

 Mutability is the Law of Nature.  Basing on the traditions, customs, usage 

of the Civilisation, the Law changes and enactments are introduced from time to 

time.   The Law relating to intestate succession among Hindus is codified under 

Hindu Succession Act, 1956.  The Act brought about changes in the Law of 

Succession among Hindus and gave rights which were till then unknown in 

relation to Women’s property.   The Act lays down the uniform and 

Comprehensive System of inherittence and applies, interalia, to persons 

governed by the Mithakshara and Dayabhaga Schools and also to those 

governed previously by the Murumakkattayam, Aliyasantana and Nambudri 

Laws.   Earlier landmark legislation was Hindu Womens’ Right to Property Act 

(XVIII of ) 1937, which conferred ownership rights on women.  The widow was 

entitled only to a limited estate in the property of thedeceased with a right to 

claim partition.  A daughter had  virtually no inheritance rights.  Later, Hindu 

Womens’ Rights to Property (Extension to Agricultural Lands) Act, (Madras Act 

26 of 1947 was enacted).   The two enactments were considered  in L.Bappu 

Ayyar  Vs. Ranganayaki & others AIR 1955 Mad. 394 (DB).  So also, the 

Hindu Inheritance (Removal of disabilities)   has laid down  that a lunatic or 

idiot  by birth shall be excluded from Inheritance. These enactments were 

changed by introducing Hindu Succession Act, 1956.  Section 6 of the Act, deals 

with the devolution of interest of a male Hindu will coparcenary property and 

recognises the rule of devolution by survivorship among the members of the co-
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parcenary.    The Hindu Succession Act, 1956 is not retrospective in it’s 

operation, but Section 14(1) is one of  exceptions to this and thereby absolute 

rights are conferred in property acquired by a female Hindu, even before the Act 

came into force.   Section 16 of Hindu Marriage Act, 1955 is amended on 

27.05.1976 in respect of rights of  the legitimacy of children of void  and 

voidable  marriages.  Apart from State Laws, regarding creation of coparcenary 

right to the daughters, the Hindu Succession Act is amended by introducing 

amendment Act, 39 of 2005.   

II 

FEATURES OF HINDU LAW OBSTRUCTED HERITAGE AND UNOBSTRUCTED 

HERITAGE PROPERTIES  

1. The Mitakshara School divides property into two classes, viz.: 

 (i) Unobstructed heritage (apratibandha daya), and 

 (ii) Obstructed heritage (sapratibandha daya). 

 

(a) Property in which a person acquires an interest by birth is called 

unobstructed heritage.  It is so called, because the accrual of the right 

to such property has no obstruction. Thus, property inherited by a 

Hindu from his father, father’s father, or father’s father’s father, is 

unobstructed heritage, as regards his own children, grandchildren and 

great-grandchildren. Their right to such property arises from the mere 

fact of their birth in the family, and as soon as they are born, they 

become coparceners of such property, along with their paternal 

ancestor. Ancestral property, therefore, is unobstructed heritage. 

 Thus, if X inherits property from his father, and a son, Y, is afterwards 

born to him, Y becomes a coparcener with his father X from the moment of his 

birth, and becomes entitled to an equal undivided half share in such property. 
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The property in the hands of X is unobstructed heritage, because the existence of 

X is no obstruction to Y acquiring an interest in the property. 

 

(b) If, however, the right to property accrues, not by birth, but on the death 

of the last owner (without leaving any issue), such property is called 

obstructed heritage. It is so called, because the accrual of the right to 

such property is obstructed by the existence of the owner of such 

property. Thus, property which devolves upon parents, brothers, 

nephews, uncles, etc., upon the death of the last owner, is obstructed 

heritage. These relatives do not take any vested interest in the property 

by birth. Their right to such property arises, for the first time, when the 

owner of the property dies. Until that time, they have a mere spec 

succession is (a bare chance of succession) to such property, which 

would be realised only if they live longer than the owner of the 

property. 

 Thus, if A inherits certain property from his brother, and afterwards has a 

son, B, the property is obstructed in the hands of A. This is so because В does 

not get any interest in the property during /4’s lifetime. It is only after the 

death of A, that В will get the property as A’s heir (by succession). It will be 

seen that, in his case, the existence of A is an obstruction to the accrual of any 

rights in the property in favour of B. 

 

2. The most important distinction between obstructed and unobstructed 

heritage is that unobstructed heritage devolves by survivorship, whereas 

obstructed heritage devolves by succession. However, there are four cases in 

which obstructed heritage also passes by survivorship, viz.- 
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(a) Two or more children, grandchildren or great-grandchildren who are 

living as members of a joint family, succeeding as heirs to the separate 

(or self-acquired) property of their paternal ancestor, take the property as 

joint tenants with the right of survivorship. 

 

(b) Two or more grandchildren by a daughter, who are living as members of 

a joint family, succeeding as heirs to their maternal grand-father, take the 

property as joint tenants with the right of survivorship. 

 

(c) Two or more widows succeeding as heirs to their father also take the 

property as joint tenants with the right of survivorship. 

 

(d) Two or more daughters, succeeding as heirs to their father, take the 

property as joint tenants with the rights of survivorship, except in the 

areas covered by the former State of Bombay, where they take an 

absolute interest in the property. 

 

3.  It may, however, be noted that the distinction between obstructed and 

unobstructed heritage is recognised only by the Mitakshara School. According to 

the Dayabhaga School, all heritages are obstructed, and no person, takes an 

interest by birth in the property of another person. The Dayabhaga School does 

not recognise the principle of survivorship. It recognises only the right of 

succession, and this right naturally accrues, for the first time, upon the death of 

the owner of the property. 
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III 

 Different Types of Ancestral Property  
 

1.  A. Property inherited from a paternal ancestor 

 B. Property inherited from a maternal grand-father 

 C. Property inherited from collaterals or from females 

 D. Share allotted on partition 

 E. Property obtained by gift or will from a paternal ancestor 

 F. Accretions  

2.  A. Property inherited from a paternal ancestor:  

 Property inherited by a male Hindu from his father, father’s father, or 

father’s father’s father, is ancestral property. The children, grandchildren and 

great-grandchildren of the person inheriting such property acquire an interest in 

it by birth. 

 Thus, the term ancestral property is confined to property descending to the 

father from his male ancestor in the male line, and it is only in that property that 

the sons (and now, the daughters) acquire an interest jointly with, and equal to 

that of, their father. (Venkateswarlu v. Chinna Raghavalu, 1955 Andhra W.R. 

39). Property inherited from other relatives would, therefore, not be ancestral 

property. 

 Thus, if X inherits property from his father’s father, it is ancestral 

property as regards his issues. If X has no son or daughter when he inherits 

such property, he holds the property as the absolute owner thereof, and he can 

deal with the property in any manner he may choose to. If, however, such a 

person comes into existence subsequently, he becomes (or she) entitled to an 

interest in such property by the mere fact of his (or her) birth, and X cannot 

claim to hold the property as an absolute owner; nor can he deal with it as he 

likes. 
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B. Property inherited from a maternal grand-father:  

 

 The principle of Hindu Law governing property inherited from a maternal 

grand-father is reflected in the following two decisions of the Privy Council. 

 In Venkayyamma vs. Venkataramanyamma (1905 25 Mad. 678), two 

brothers, who were living as a joint family, inherited some property from their 

material grand-father. When one of them died, leaving a widow, the question 

arose as to whether his share in the property passed to his widow by succession 

or to his brother by survivorship. The Privy Council held that the property which 

the brothers had inherited was joint property in their hands, and that the 

undivided interest of the deceased passed, on his death, to his brother by 

survivorship, and not to the widow. 

 However, in a later decision (Mohammad Hussain Khan vs. Babu 

Kishya Nandan Sahai, 1937 64 I.A. 250), the Privy Council reversed its earlier 

ruling, and held that such property is not ancestral property. The effect of this 

decision is that property inherited by a daughter’s son from his maternal grand-

father is not ancestral property in his hands, but is his separate property. 

C. Property inherited from collaterals or from females:  

 

 As seen above, the only property that can be called ancestral property is 

that which has been inherited by a person from his father, father’s father, or 

father’s father’s father. Therefore, property inherited by a person from his 

collaterals, such as brother, uncle, etc., or property inherited by him from a 

female, e.g., his mother, will be his separate property. 
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D. Share allotted on a partition:  

 The share obtained by a coparcener on a partition of ancestral property is 

ancestral property as regards his issues. They take an interest in it by birth, 

whether they are in existence at the time of the partition or are born 

subsequently, as regards other relatives, however, such a share is separate 

property.  So, if the coparcener dies without leaving any issue, it will pass to his 

heirs by succession. 

E. Property obtained by gift or will from a paternal ancestor:  

 Where a Hindu makes a gift of his self-acquired or separate property to his son, 

or bequeaths it to him under a will, the question that arises is whether such property is 

the separate property of the son, or whether it is ancestral in his hands as regards his 

(his son’s) male issues. 

 This question had been differently answered by the different High Courts, with 

the result that there was a considerable diversity of judicial opinion on this subject. 

However, the Supreme Court has now expressed its view on this point in Arunachala 

Mudalier v. Muruganatha (1954 S.C.R. 243). 

 The Court observed, in that case, that it is not possible to hold that such 

property must necessarily and under all circumstances, rank as ancestral property in 

the hands of the donee (or legatee). Rather, it must be seen whether the donor intended 

that the donee should take it exclusively for himself or that the gift would be for the 

branch of the family. 
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 This decision of the Supreme Court thus makes it clear that there is no 

presumption either way; it is a question of fact in each case, to be decided after 

considering all the circumstances of the case. 

F. Accretions: 

 Accumulations and accretions of income of ancestral property are ancestral 

property. (Ramanna v. Venkata, 1888 11 Mad. 246) So also, property purchased or 

acquired out of the income or with the assistance of ancestral property, would be 

ancestral property. (Lal Bahadur v. Kanhia Lal, 1907 29 All. 244). The same can be 

said as regards property purchased out of the sale proceeds of ancestral property or 

obtained in lieu of such property. 

 It may also be noted that children, grandchildren and great grandchildren 

acquire a vested interest, not only in the income and accretions of ancestral property 

which accrued after their birth, but also in that which accrued before their birth. 

 

IV 

Hindu Coparcenary And Joint Family 

1. To understand the conception of coparcenary it is necessary to note the 

distinction between ancestral and separate property. The property inherited by a Hindu 

from his father’s father and father’s is ancestral property. Property inherited by other 

relations is his separate property. 

 The essential feature of ancestral property is that if that person inheriting it has 

sons, grandsons or great grandsons, they become joint owners with him. They become 



10 

entitled to it by reason of their birth. Father, son, son’s and son’s son together 

constitute coparcenary, because they have common ownership in the ancestral 

property. 

 The conception of a joint Hindu family constituting a coparcenary is that of a 

common male ancestor with his lineal descendants in the male line four degrees 

counting from and inclusive of such ancestor. No coparcenary can commence without 

a common male ancestor, though after his death it may consist of collaterals, such as 

brothers, uncles and nephews, etc. 

2. A member of a joint family may be removed more than four degrees from the 

common ancestor and yet he may be a coparcener. If he can demand partition he is a 

member of coparcenary. Only those members of a joint family can demand partition 

that is within four degrees from the last holder of the property. 

 A joint Hindu family consists of all persons lineally descended from a common 

ancestor, and includes their wives and unmarried daughters. A Hindu coparcenary is 

on the other hand much narrower body than the joint family. It includes only whose 

persons who acquire by birth an interest in the joint of coparcenary property. These 

are the sons, grandsons and great grandsons of the holder of joint property for the 

time being. 

 

V 

 

Qualifications to  Property Under Hindu Succession Law 

 

1.  In 2017, the Supreme Court reiterated that all assets in a Hindu 

Undivided Family (HUF) would be presumed to be joint property belonging to 
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all members equally. Under the Indian law, only self-acquired property could be 

claimed by the members. 

 When a Hindu male dies intestate, that is without leaving a will, then the 

devolution of his property upon his heirs follows the rules specified under the 

Hindu Succession Act 1956. An amendment was made to this Act in 2005, prior 

to which women did not have right as coparceners on their ancestral property 

post their marriage. 

 Yet, the law mentions conditions wherein a person is disqualified from 

inheriting the property, or he or she may not be the first preference, as the case 

may be. 

 

2. Half-blood 

 If the nature of the relation is the same in every other aspect, then the 

person who is the biological child of an intestate is preferred to half-blood - 

where persons share a common parent and either the father or the mother might 

have remarried. That is, the person who is of a biological descent (born of the 

previous wife) acquires the first right over the property. 

 

3. In case of simultaneous deaths 

 Inheritance is based on a presumption in cases when two persons have 

died in circumstances which makes it uncertain as to which of them survived the 

other. Then for all purposes affecting succession to property, it is presumed that 

the younger survived the elder until it is proved to be contrary. 

 

4. Daughters 

As per the amendment, a daughter becomes a coparcener in her own right in the 

same manner as a son. However, if the Karta (eldest surviving male member) of 

the Hindu Undivided Family (HUF) dies intestate, survived by both sons and 

daughters, and if his property includes a dwelling house - may or may not be 

wholly occupied by either of these heirs, then the daughter’s right to the property 
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will arise only after the sons choose to segregate their share. However, she has 

the right to live in the house till then if she is unmarried, separated, deserted or a 

widow. 

 

5.  Remarried widows 

 The widow of a predeceased son or a widow of a brother cannot inherit 

the property if they have remarried by the time the succession takes place. 

 

6. Crime 

 As per Section 25 of the law, a legal heir is disqualified from inheriting 

the property of the person murdered, if he or she is found guilty of murder or 

abetment of murder. 

 

7. Conversion 

 Converts cannot be disqualified from ancestral or father's acquired 

property. But, as per Section 26 of the law, a convert’s descendants and the 

children born to such descendants are disqualified from inheriting the property 

of any of their Hindu relatives. However, the rule does not apply if they are 

Hindus at the time when the succession opens. 

 

8. Disqualified heir  

 If a person is disqualified from inheriting the property, as per the law, it is 

considered as if the person had expired before the intestate. The father or the 

disqualified heir may not inherit his share but his son or class I heirs are entitled 

to their share in the property. Thus, distribution of property will take place 

among class I heirs in a Hindu Undivided Family per the rules stated. 

 

Note: The law states that “No person shall be disqualified from succeeding to 

any property on the ground of any disease, defect or deformity or save as 
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provided in this Act, on any other ground whatsoever.” In the absence of any 

legal heir, such property is transferred to the government. 

9. GENDER PARITY UNDER SECTION 23 OF THE HINDU SUCCESSION ACT, 1956 AND ITS 

REPEALING 

 Section 23 of the Hindu Succession Act, 1956 on one hand recognises the 

qualified right of residence of Class I female heirs and on the other hand bars 

such female heirs from seeking partition of the dwelling house until the male 

heirs agree to divide their shares in the house. It is contended by several scholars 

that Section 23 of the Act is per se discriminatory as it provides male heirs with 

the absolute right to seek partition, while making right of female heirs 

contingent on the right of male heirs. Such a provision runs contrary to the 

principle laid down by the Supreme Court in Bank Nationalization case
1
 and the 

later decision of Bennett Coleman & Co. v. Union of India
2
   The objective of 

the section is to prevent the fragmentation of a family dwelling house at the 

instance of a female heir to the prejudice of the male heirs. This section 23 was 

repealed by amended Act of 2005.   

10. The Pious Obligation on the part of other members of hindu joint family 

to discharge debts of Manager of the Family is repealed by Amended Act, 2005. 

VI 

Hindu Succession Act before & after 2005 Amendment 

1. Section 6 is interpreted  in Gurupadappa Khandappa case AIR 1978 SC 

123 (3J) wherein it is held that when A Hindu dies a partition is to be effected 

thinking as if he is alive. Then he is allotted share in partition between him and 

his other coparceners i.e. sons which is his personal share. Personal share of 

Hindu is divided among his class I heirs.  This judgement set up notional 
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partition theory as provided in explanation I which provides to effect partition as 

if the deceased Hindu is alive. When he is alive his share with others 

coparceners will be divided. His other coparceners include the sons in those 

days. 

2. This full bench judgement of three judges is approved by another three 

judge’s bench in State of Maharashtra Vs. Narayan Rao Sham Rao Deshmukh 

Rao Deshmukh and others  AIR 1985 SC 716  approved the ratio decidendi of 

the Gurupadappa case. 

 This judgment ruled the sphere till amendment. Even after 2005 

amendment also the provision 3 and its explanation provides for notional 

partition and this judgement becomes relevant. 

3.  In this regard the Honourable Apex court  in SATRUGHAN ISSER VS 

SABUJPARI (3J) dated 04.08.1966  held that;  A Hindu coparcenary under the 

Mithakshara School consists of males alone: it includes only those members 

who acquire by birth, or adoption interest in the coparcenary property. The 

essence of coparcenary property is unity of ownership which is vested in the 

whole body of coparceners. While it remains joint, no individual member can 

predicate of the undivided property that he has a definite share therein. The 

interest of each coparcener is fluctuating, capable of being enlarged by deaths, 

and liable to be diminished by the birth of sons to coparceners: it is only on 

partition that the coparcener can claim that he has become entitled to a definite 

share. The two principal incidents of coparcenary property are: that the interest 

of coparceners devolves by survivorship and not by inheritance; and that the 

male issue of a coparcener acquires an interest in the coparcenary property by 

birth, not representing his father but in his own independent right acquired by 

birth. 
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4. For the First time, the effect of 2005 amendment was discussed The 

Hon’ble apex court in  GANDURI KOTESHWARAMMA  AIR 2012 SC 1693 

held in a case where Son had filed suit against father and brothers and sisters. 

The father died in 1993. The Karnataka amendment came into force in 1994. 

The daughters married prior to amended act. They are claiming enhanced share 

under 2005 act and the same is granted by the apex court. 

(a) The bench Held that “ The new Section 6 provides for parity of rights 

in the coparcenary property among male and female members of a joint 

Hindu family on and from September 9, 2005. The Legislature has now 

conferred substantive right in favour of the daughters. According to the 

new Section 6, the daughter of a coparcener becomes a coparcener by 

birth in her own rights and liabilities in the same manner as the son. 

The declaration in Section 6 that the daughter of the coparcener shall 

have same rights and liabilities in the coparcenary property as she 

would have been a son is unambiguous and unequivocal. Thus, on and 

from September 9, 2005, the daughter is entitled to a share in the 

ancestral property and is a coparcener as if she had been a son. 

  The right accrued to a daughter in the property of a joint Hindu family 

governed by the Mithakshara Law, by virtue of the 2005 Amendment Act, is 

absolute, except in the circumstances provided in the proviso appended to Sub-

section (1) of Section 6. The excepted categories to which new Section 6 of the 

1956 Act is not applicable are two, namely, (i) where the disposition or 

alienation including any partition has taken place before December 20, 2004; 

and (ii) where testamentary disposition of property has been made before 
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December 20, 2004. Sub-section (5) of Section 6 leaves no room for doubt as it 

provides that this Section shall not apply to the partition which has been effected 

before December 20, 2004. For the purposes of new Section 6 it is explained 

that `partition' means any partition made by execution of a deed of partition duly 

registered under the Registration Act 1908 or partition effected by a decree of a 

court. In light of a clear provision contained in the Explanation appended to Sub-

section (5) of Section 6, for determining the non-applicability of the Section, 

what is relevant is to find out whether the partition has been effected before 

December 20, 2004 by deed of partition duly registered under the Registration 

Act, 1908 or by a decree of a court. In the backdrop of the above legal position 

with reference to Section 6 brought in the 1956 Act by the 2005 Amendment 

Act, the question that we have to answer is as to whether the preliminary decree 

passed by the trial court on March 19, 1999 and amended on September 27, 

2003 deprives the Appellants of the benefits of 2005 Amendment Act although 

final decree for partition has not yet been passed. 

(b) Court Relied on S. Sai Reddy v. S. Narayan Reddy, (1991) 3 SCC 647 for 

amendment of preliminary decree to be modified as per the new act allotting 

daughter equal to that of son and Relied on Phoolchand full bench court case 

held that more than one preliminary decree can be passed in changed 

circumstance. 

(c)  In the Ganduri Koteshwaramma case object of the Act was observed 
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".......The retention of the Mithakshara coparcenary property without 

including the females in it means that the females cannot inherit in 

ancestral property as their male counterparts do. The law by excluding the 

daughter from participating in the coparcenary ownership not only 

contributes to her discrimination on the ground of gender but also has led 

to oppression and negation of her fundamental right of equality 

guaranteed by the Constitution. Having regard to the need to render social 

justice to women, the States of Andhra Pradesh, Tamil Nadu, Karnataka 

and Maharashtra have made necessary changes in the law giving equal 

right to daughters in Hindu Mithakshara coparcenary property. 

(d)  In PRAKASH AND OTHERS Vs PHULAVATI AND OTHERS Decided on : 16-10-

2015 the Honourable Apex Court held daughters must be alive and father 

must be alive to apply the amendment. Daughters must be alive is law laid 

down by the bench as no other judgment is dealt with this aspect till then 

but father must be alive is against the Ganduri and Shashidhar cases 

supra. 

 This judgment is displacing the daughters of AP, Tamil Nadu, Karnataka 

and Maharashtra where unmarried daughters were already coparceners and after 

2005 amendment they lose that character as per this finding.  This was not the 

intention of the parliament. The court did not discuss the object of the act. More 

over the Ganduri Koteshwaramma case was binding on the court. So the Prakash 

Vs Phulavati case is not laying binding law. 

 Prakash Vs Phulavati case is decided believing vesting and no divesting. 

Applying rule of vesting to joint family is against the full bench judgment 

discussed supra. 
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 Prakash Vs Phulavati case is decided on the basis of the Sheela Devi and 

other series of judgments which are decided under belief of coparcenary 

abolished after 1956 and all those judgments are against Gurupadappa 

Khandappa full bench judgment. 

(e)  In UTTAM Vs SAUBHAG SINGH AND OTHERS 2016 (3)ALT 39 

(SC)  concession was given stating that  the amendment 2005 is not 

applicable and it was  decided on that basis 

(f) So Ganduri Koteshwaramma case binds all till the matter is settled by the 

apex court by larger bench. 

(g) Conclusion that  Daughters are coparceners by birth in their own way 

from the date of enforcement of 2005 amendment can be based on the 

following:- 

1.  Section 6 of HS Act (2005) says that daughter by birth become a 

coparcener in her own right in the same manner as the son; 

2.  Parliament in order to remove discrimination on the basis of the gender 

brought amendment to the Hindu succession act in 2005. The object of the act 

will fail if they are held not coparceners and are deprived of their coparcenary 

share. 

3.  Daughter can challenge the alienation made after December 2004. It 

means that though she is coparcener from date of enforcement of 2005 

amendment but her right is restricted only to the available property and not to 

the sold property or partitioned property, because third party rights are created so 

their rights will be effected so the provision is included to save them. When 
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daughters are seeking partition they will not be allotted share in alienated 

properties or partitioned properties. 

4.  The object of the central act is to give right to married daughters and give 

them equal rights on par with unmarried rights given in some states including 

Karnataka. It was also apt to say that here that coparcenary to be retained with 

daughters without them it is injustice to them. Coparcenary is body of persons 

who have got birth right in the ancestral property. 

5. Unmarried daughters are made coparceners by three southern states 

Andhra in 1985, Tamil Nadu in 1989, Karnataka in 1994 and also by 

Maharashtra. If the interpretation as made in Prakash Vs Phulavati is accepted 

they will be dislodged. The object of the central act is not to dislodge the rights 

given to them. But to extend it to married daughters also. 

5. If it is said that daughters have to wait for death of their father then 

daughters are not coparceners by birth and they are only successors to their 

father's property. Then there is no coparcenary at all. It is death to the 

coparcenary and this is not the intention of the parliament. 

6.   Coparcenary is a body of male who are sharers by birth. Unmarried 

daughters are also coparceners by birth after 1985 in Andhra Pradesh, after 1989 

in Tamilnadu and after 1994 in Karnataka and in whole India after 2005 all 

daughters married or unmarried are coparceners. 

7.   Coparcener daughter can challenge the alienation made by father or by 

Karta after 2004 December 26 means they can file suit for partition immediately 

whether the father dead or alive. 

8.   If there is coparcenary it is both son and daughter have equal rights. 
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9. If we say that daughter has to wait for death of her father for filing 

partition suit means it is like reversing the reforms clock back. This is definitely 

not the intention of the parliament. This interpretation is against the object of the 

2005 amendment. 

10.  If father effects partition amongst his sons, then daughters during his life 

time cannot challenge means it is binding on her? As she cannot sue during life 

time of her father?  This interpretation will amount to re-legislating by courts 

and against the object of the amendment. 

 

VII 

SCOPE OF SECTION 6  

1.  The Honourable Supreme Court of India in CIVIL APPEAL NOS. 188-189 OF 2018 

[@SLP(C) Nos. 10638-10639 of 2013,  IN DANAMMA @ SUMAN SURPUR & 

ANR.VERSUS AMAR & ORS.  Pronounced the following:   

  

Case Facts:   The appellants herein, two in number, are the daughters of one, 

Gurulingappa Savadi, propositus of a Hindu Joint Family. Apart from these two 

daughters, he had two sons, namely, Arunkumar andVijay. Gurulingappa Savadi 

died in the year 2001 leaving behind the aforesaid two daughters, twosons and 

his widow, Sumitra. After his death, Amar, S/o Arunkumar filed the suit for 

partition and aseparate possession of the suit property described at Schedule B to 

E in the plaint stating that thetwo sons and widow were in joint possession of the 

aforesaid properties as coparceners andproperties mentioned in Schedule B was 

Signature Not Verified Digitally signed by ASHWANI KUMAR acquired out of 

the joint family nucleus in the name of Gurulingappa Savadi. Case set up by him 

was that the appellants herein were not the coparceners in the said jointfamily as 

they were born prior to the enactment of Hindu Succession Act, 1956 
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(hereinafter referredto as the Act). It was also pleaded that they were married 

daughters and at the time of their marriagethey had received gold and money 

and had, hence, relinquished their share. 

 The appellants herein contested the suit by claiming that they were also 

entitled to share in thejoint family properties, being daughters of Gurulingappa 

Savadi and for the reason that he had died after coming into force the Act of 

1950.  The trial court, while decreeing the suit held that the appellants were not 

entitled to any share as they were born prior to the enactment of the Act and, 

therefore, could not be considered. 

 In  this Case,  (Danamma @ Suman Surpur vs Amar  judgment dated  1
st
 

February, 2018) the trial court also rejected the alternate contention that the 

appellants had acquired share in the said properties, in any case, after the 

amendment in the Act vide amendment Act of 2005. This view of the trial court 

has been upheld by the High Court in the impugned judgement dated January 

25, 2012 thereby confirming the decree dated August 09, 2007 passed in the suit 

filed for partition. 

 The controversy now stands settled with the authoritative pronouncement 

in the case of Prakash & Ors. v. Phulavati & Others  which has approved the 

view taken by the aforesaid High Courts as well as Full Bench of the Bombay 

High Court. 

 The law relating to a joint Hindu family governed by the Mitakshara law 

has undergone unprecedented changes. The said changes have been brought 

forward to address the growing need to merit equal treatment to the nearest 

female relatives, namely daughters of a coparcener. The section stipulates that a 

daughter would be a coparcener from her birth, and would have the same rights 

and liabilities as that of a son. The daughter would hold property to which she is 
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entitled as a coparcenary property, which would be construed as property being 

capable of being disposed of by her either by a will or any other testamentary 

disposition. These changes have been sought to be made on the touchstone of 

equality, thus seeking to remove the perceived disability and prejudice to which 

a daughter was subjected. The fundamental changes brought forward about in 

the Hindu Succession Act, 1956 by amending it in 2005, are perhaps a 

realization of the immortal words of Roscoe Pound as appearing in his 

celebrated treaties, The Ideal Element in Law, that the law must be stable and yet 

it cannot stand still. Hence all thinking about law has struggled to reconcile the 

conflicting demands of the need of stability and the need of change. 

 In the present case, no doubt, suit for partition was filed in the year 2002. 

However, during the pendency of this suit, Section 6 of the Act was amended as 

the decree was passed by the trial courtonly in the year 2007. Thus, the rights of 

the appellants got crystallised in the year 2005 and this event should have been 

kept in mind by the trial court as well as by the High Court. This Court in 

Ganduri Koteshwaramma & Anr. v. Chakiri Yanadi & Anr.8 held that the rights 

of daughters in coparcenary property as per the amended S. 6 are not lost merely 

because a preliminary decree has been passed in a partition suit. So far as 

partition suits are concerned, the partition becomes final only on the passing of a 

final decree. Where such situation arises, the preliminary decree would have to 

be amended taking into account the change in the law by the amendment of 

2005. 
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 The appeals are allowed  and thus Honourable Supreme Court has 

clarified that the Hindu Succession Act ( 2005 ) includes daughters who were 

born prior to the date o’f the introduction of the law as well. 

2. Earlier  in M.Sujatha W/O Late M.Bhupati ... vs M.Surender Reddy & 

Others Judgment dated  1
st
  April, 2015, the Honourable High Court of A.P.,  

referred the cases 2012 (2) ALD 50 (SC); LAWS (Bom)-2014-8-69; 2007 (5) 

ALT 447  and observed in a suit for partition , the daughterk being coparcenar, is 

entitled to  share in the joint family property.  The restrospective nature of the 

amended Act of 2005 of Hindu Succession Act was examined.   

3. But, in B.Chandrakala Vs. A.Anuradha  Judgment dated 31.12.2014, their 

Lordships of Honourable High Court considered  the nature of amended Act of 

2005 of Hindu Succession Act and thoroughly examined the daughters’ share in 

coparcenary property.  The Bar under section 23 of the Act  was also considered, 

since deleted by the Act, 2005.  The Prosepctive nature and Scope of  the 

amended provision of section 6  of the amended Act of 2005  was examined  The 

same view was taken by the Honourable Supreme Court in the case of Prakash 

Vs Phulavati. 

4. The nature of amended section 6 of Act, 2005 was considered by their 

Lordships in Kunchakurthy Veera Sangayya and others vs. G.Sakunthala (died) 

per Lrs, 2018 (6) ALT 66 (DB). 
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VIII 

CONVERTION OF HINDUS TO OTHER RELIGION  

1. In a landmark judgment, NAYANABEN FIROZKHAN PATHAN @ 

NASIMBANU FIROZKHAN PATHAN  Vs PATEL SHANTABEN 

BHIKHABHAI & others.  The Gujarat High Court has ruled that a Hindu 

woman who married a Muslim — and renounced her Hindu faith to embrace 

Islam — is entitled to inherit her father’s ancestral property according to the 

Hindu Succession Act. 

2. A change of religion and loss of caste was at one time considered as 

grounds for forfeiture of property and exclusion of inheritance. However, this 

has ceased to be the case after the passing of the Caste Disabilities Removal Act, 

1850. 

3. Section 26 of the Hindu Succession Act states that if a Hindu has ceased 

to be a Hindu by conversion to another religion, children born to the convert 

after such conversion and their descendants shall be disqualified from inheriting 

the property of any of their Hindu relatives, unless such children or descendants 

are Hindus at the time when the succession opens. However, this section has no 

impact on the convert’s right to inherit property from her Hindu relatives and 

shall only apply to the children born after conversion and their descendants. 

4.  In Balchand Jairamdas Vs Nazneen Khalid Qureshi the Judment                          

dt 06-03-2018, The Bombay High Court  observed that a hindu who converted to 

other religion is not disqualified to claim the property of his father who died 

intestate. 
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IX 

 Rights of illegitimate children 

1. A child of void marriage is related to its parents, within the meaning of 

Section 3 (1) (j) of Hindu Succession Act.  Illegitimate Son, can be equated with 

the natural sons. 

 The Honourable High Court (AIR 1992  AP 291 ) observed  that child 

born out of a void marriage is entitled to  gain separate property of parents, but 

not coparcenary property.   It was observed by Apex Court, in  Vijaya 

Ranganathan and Others (AIR 2010 SC 2685), an illegitimate child cannot 

succeed or claim a share in the Joint Hindu Family Property and such 

illegitimate child would only entitled to a share in the  self acquired property of 

the parents.    But, however, the Honourable High Court AIR 2001, AP 104 

observed that illegitimate sons entitled to  equal share with natural sons and can 

be treated as copacenars; but they cannot,  however, claim partition during their 

father’s lifetime.  Such view is not considered subsequently by the Honourable 

Supreme court.  However, section 16 as substituted by amenedment Act, 68 of 

the year 1976  is  relatable back to date of parent Act and is applicable to all 

children irrespective of their date of birth as well as the date of death, of the 

parents whose estate falls for division.     

2. But, however, the Supreme Court has held that under the Hindu Marriage 

Act (HMA), illegitimate children are entitled to all rights in the property of their 

parents, both self-acquired and ancestral. 

 The Honourable Supreme Court hearing an appeal in Revanasiddappa Vs. 

Mallikharjun  (2011) 11 SCC 11 differed with earlier judgments in interpreting 

Section 16 (3) of the HMA that “such children are only entitled to the property 

of their parents and not of any other relation.” stating that it was constrained to 
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take a different view, the Bench referred the matter to Honourable  Chief Justice 

for posting it before a larger Bench. The Bench said, “The relationship between 

the parents may not be sanctioned by law but the birth of a child in such 

relationship has to be viewed independently of the relationship of the parents. A 

child born in such relationship is innocent and is entitled to all the rights, which 

are given to other children born in valid marriage. This is the crux of Section 16 

(3).” 

 In  the judgment, it is said that under Section 16 (1) and 16 (2), it was 

expressly declared that children born in a void or voidable marriage, (viz. second 

marriage) should be legitimate. 

 “If they were declared legitimate, then they cannot be discriminated 

against and they will be on a par with other legitimate children and be entitled to 

all the rights in the property of their parents, both self-acquired and ancestral.” 

 The Bench said: “the prohibition contained in Section 16 (3) will apply to 

such children with respect to property of any person other than their parents. We 

find it interesting to note that the legislature has advisedly used the word 

‘property' and has not qualified it with either self-acquired property or ancestral 

property. It has been kept broad and general.” 

 Underlining the need for a liberal interpretation of Section 16 (3), the 

Bench said: “with changing social norms of legitimacy in every society, 

including ours, what was illegitimate in the past may be legitimate today. The 

concept of legitimacy stems from social consensus, in the shaping of which 

various social groups play a vital role.” 

 Quoting an earlier judgment, the Bench said: “the HMA intends to bring 

about social reforms and conferment of social status of legitimacy on innocent 

children is the obvious purpose of Section 16. This is a law to advance the 

socially beneficial purpose of removing the stigma of illegitimacy on such 

children who are as innocent as any other children.” 
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 “However, one thing must be made clear that the benefit given under the 

amended Section 16 is available only in cases where there is a marriage but such 

marriage is void or voidable. In the case of joint family property, such children 

will be entitled only to a share in their parents' property but they cannot claim it 

on their own right. Logically, on the partition of an ancestral property, the 

property falling in the share of the parents of such children is regarded as their 

self-acquired and absolute property.” 

 Since there was no restriction imposed in Section 16 (3), such children 

would have a right to whatever “becomes the property of their parents whether 

self-acquired or ancestral,” the Bench said. 

 

X 

Rights of Remarrying Widows 

 The Hindu Widows Re-marrige Act of 1856 is repealled by Section 4 (1) 

of Hindu Succession Act, only to the extent of repugnancy with the later Act.  

For disqualification, widow should have remarried when succession opens and 

succesion would open on death of husband.  If widow was not remarried on the 

date on which husband died, she is entitled to succeed to the property of her 

husband.   Section 4 of Hindu Succession act, over writes the provision of 

section 2 of  The Hindu Widows Re-marrige Act of 1856. 

 Further, if widow inherits property fo her husband on his death, she 

becomes its absolute owner. Subsequent remarriage of her does not divest her of 

property in view of section 14 of Succession Act.   (AIR 1990 SC 46) Smt. 

Gajodhari Devi Vs. Rajakumari Sharma.  
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CONCLUSION 

 Thus, The Gender justice and equality of daughter with the son has been 

checked from time to time  by the legislature and the Honourable Apex Court 

has been expressing its progressive outlook considering  Articles 14 & 15 of the 

Constitution.  But, however,  declaring Father  as Class-I heir, has become a 

forgotten aspect, though  the son-in-law and daughter-in-law are added as 

protectors  of father and mother or father-in-law and Mother-in-law  under the 

provisions of Maintenance and Welfare of Parents and  Senior Citizens Act, 

2007 (Amended Act, 2018).   

 * * * * * 

 

 

 

 

 

Submitted by Sri V.V.Sreenivasa Murthy,  

II Addl. District Judge, Visakhapatnam. 
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THE LATEST TRENDS IN SUCCESSION AMONG HINDUS 

Smt. A. Anitha, 

III Addl. Chief Metropolitan Magistrate, 

Gajuwaka. 

 

 In the changing scenario in the world around, emphasizing the equality of the 

genders, there has been a positive move even by the largest democratic country, India, 

breaking down the shackles of old conservative laws by amending section 6 of the Hindu 

Succession Act, interalia, with other amendments,  through the Act 39 of 2005.  The said 

amendment has erased gender discrimination between a daughter and a son of a coparcener 

and elvated the status of a daughter of a hindu coparcener equal to that of a son. The 

amended section 6 of the Hindu Succession Act is as follows: 

 

Section 6:- Devolution of interest in coparcenary property. — 

(1)  On and from the commencement of the Hindu Succession (Amendment) Act, 

2005*, in a Joint Hindu family governed by the Mitakshara law, the daughter of a 

coparcener shall,— 

(a)  by birth become a coparcener in her own right in the same manner as the son; 

(b) have the same rights in the coparcenary property as she would have had if she had been 

a son; 

(c)  be subject to the same liabilities in respect of the said coparcenary property as that 

of a son, and any reference to a Hindu Mitakshara coparcener shall be deemed to include a 

reference to a daughter of a coparcener: Provided that nothing contained in this sub-section 

shall affect or invalidate any disposition or alienation including any partition or 

testamentary disposition of property which had taken place before the 20th day of 

December, 2004. 

(2)  Any property to which a female Hindu becomes entitled by virtue of sub-section (1) 

shall be held by her with the incidents of coparcenary ownership and shall be regarded, 

notwithstanding anything contained in this Act or any other law for the time being in force 

in, as property capable of being disposed of by her by testamentary disposition. 
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(3)  Where a Hindu dies after the commencement of the Hindu Succession 

(Amendment) Act, 2005*, his interest in the property of a Joint Hindu family governed by 

the Mitakshara law, shall devolve by testamentary or intestate succession, as the case may 

be, under this Act and not by survivorship, and the coparcenary property shall be deemed to 

have been divided as if a partition had taken place and,— 

(a)  the daughter is allotted the same share as is allotted to a son; 

(b)  the share of the pre-deceased son or a pre-deceased daughter, as they would have 

got had they been alive at the time of partition, shall be allotted to the surviving child of 

such pre-deceased son or of such pre-deceased daughter; and  

(c)  the share of the pre-deceased child of a pre-deceased son or of a pre-deceased 

daughter, as such child would have got had he or she been alive at the time of the partition, 

shall be allotted to the child of such pre-deceased child of the pre-deceased son or a pre-

deceased daughter, as the case may be. 

Explanation: —For the purposes of this sub-section, the interest of a Hindu Mitakshara 

coparcener shall be deemed to be the share in the property that would have been allotted to 

him if a partition of the property had taken place immediately before his death, irrespective 

of whether he was entitled to claim partition or not.  

(4)  After the commencement of the Hindu Succession (Amendment) Act, 2005*, no 

court shall recognise any right to proceed against a son, grandson or great-grandson for the 

recovery of any debt due from his father, grandfather or great-grandfather solely on the 

ground of the pious obligation under the Hindu law, of such son, grandson or great-

grandson to discharge any such debt: Provided that in the case of any debt contracted 

before the commencement of the Hindu Succession (Amendment) Act, 2005*, nothing 

contained in this sub-section shall affect: 

(a)  the right of any creditor to proceed against the son, grandson or great-grandson, as 

the case may be; or 
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(b)  any alienation made in respect of or in satisfaction of, any such debt, and any such 

right or alienation shall be enforceable under the rule of pious obligation in the same 

manner and to the same extent as it would have been enforceable as if the Hindu 

Succession (Amendment) Act, 2005 had not been enacted. 

Explanation: —For the purposes of clause (a), the expression “son”, “grandson” or “great-

grandson” shall be deemed to refer to the son, grandson or great-grandson, as the case may 

be, who was born or adopted prior to the commencement of the Hindu Succession 

(Amendment) Act, 2005*. 

(5)  Nothing contained in this section shall apply to a partition, which has been effected 

before the 20th day of December, 2004. Explanation —For the purposes of this section 

“partition” means any partition made by execution of a deed of partition duly registered 

under the Registration Act, 1908 (16 of 1908) or partition effected by a decree of a court.

 From the above it can be culled out that the status of a daughter of a coparcener is 

on par at son of a coparcener and can claim a right in the coparcenery property by birth, 

with all rights and liabilities as that of a son.  However, the proviso to section 6 of Hindu 

Succession Act envisages conditions that the amended provision shall not affect or 

invalidate any disposition or alienation, including any partition or testimentary 

dispossession of property which had been taken place before 20.12.2004.   

 In addition to the above, the Honourable Apex Court of India in a case in Prakash 

and others Vs. Phulavati reported in 2015 Lawsuit (SC) 1072 clarified that the amended 

rights to a daughter of coparcener are prospective and are  applicable to the living daughters 

of living coparceners as on 9.9.2005, irrespective of when they are  born.  In other words, it 

can be said that by virtue of the ratio as laid down in the case cited supra, the coparcener 

i.e. the father  through  whom the daughter claims property should be alive by  the date the 

Hindu Succession Amendment Act 39 of 2005 has come into force i.e., on 9.9.2005.  

 Further, the Hon’ble Supreme court of India in  a case between Danamma @ 

Suman Surpur and another Vs. Amar and others in Civil Appeal Nos. 188/189 of 2018, 
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reiterated the application of the Hindu Succession Amendment Act 39 of 2005 to the 

daughters born even prior to the amendment  and it is quite appropriate to extract para 23 of 

the said judgment, which is as follows: 

 “23. Accordingly, we hold that the rights under the amendment are applicable to 

living daughters of living coparceners as on 9.9.2005 irrespective of when such daughters 

are born. Disposition or alineation including partitions which may have taken place before 

20.12.2004 as per law applicable prior to the said date will remain unaffected. Any 

transaction of partition effected thereafter will be governed by the Explanation.” 

 Upon reading together all the above it can be concluded that the daughters of 

coparcener are entitled to coparcener property in the same manner as that of a son, subject 

to the conditions that the property is not partitioned or alienated by registered deed as on 

20.12.2004 and the coparcener i.e. the father through whom the daughter claims has been 

alive by 09.09.2005. 

 With respect to devolution of separate or self acquired property of a male hindu 

dying intestate under section 8 of the Act, there has been adding of class-I legal heirs to the 

existing legal heirs, 12 in number, by way of amendment to the schedule, sub heading 

class-I. The following are the class-I legal heirs included and added to the existing class-I 

heirs: 

1. Son of a pre-deceased daughter of a pre-deceased daughter; 

2. Daughter of a pre-deceased daughter of a pre-deceased daughter; 

3. Daughter of a pre-decased son of a pre-deceased daughter; and 

4. Daughter of a pre-deceased daughter of a pre-deceased son 

 Thus with the amendment, the total number of class-I legal heirs of male Hindu who 

dies intestate increased to 16. Infact all the four added class-I legal heirs are existing class-

II legal heirs in categories 2 an 3. But, there is no corresponding amendment made to class-

II legal heirs deleting them in the category of 2 and 3 of class-II legal heirs. However, as in 

the event of inheritance of property by the said added class-I legal heirs under class-I 
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ipsofacto rules out the question of inheritance of the same under class-II category, the non-

carrying out of the corresponding amendment of deleting the newly added legal heirs in the 

class-I, in the class-II, may not make much difference.  

 As to devolution of the interest of Hindu Mithakshara coparcener of his share that 

would be allotted to him on notional partition, which can be styled as separate property of 

the propositus and the self acquired property of a male hindu dying intestate, is regulated 

under Sec. 8 of the Act and for better understandings it is quite apt to refer to the judgment 

of the Hon’ble Supreme Court of India in a case between  Uttam Vs. Saubhag Singh and 

others in Civil Appeal No. 2360 of 2016, in which it has been summarised, inter-alia as 

follows at para 20 of the judgment: 

 “(v) On the application of Section 8 of the Act either by reason of the death of a 

male Hindu leaving self acquired property or by the application of  Section 6 proviso, such 

property would devolve only by intestacy and not survivorship. 

 (vi) On a conjoint reading of sec.4,8 and 19 of the Act, after joint family property 

has been distributed in accordance with Sec. 8 on principles of intestacy, the joint family 

property ceases  to be joint family property in the hands of the various persons who have 

succeeded to it as they hold the property as tenants in common and not as joint tenants.”   

 From the above, it can be encaptulated that Sec. 6 of the Act applies with respect to 

coparcenary property to daughters and sons of a coparcener, equally with all rights and 

liabilities, while section 8 of the Act applies to the interest of the propositus in the 

coparcenary property or the separate property of a male Hindu dying intestate and  once the 

coparcenary property is partioned under Section 6 of the Act and the property of the 

propositus develoved upon the heirs under section 8 of the Act, the same cannot acquire the 

status of  joint family property unless the same is blended with the joint family property 

and enjoyed by all the members as joint family property or upon re union of the partitioned 

properties. 
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 In addition to the amendment to Sec. 6 of the Act, there has also been an 

amendment by way of omitting Sec. 23 of the Hindu Succession Act, which imposed  a bar  

on the right of female class I heirs of Hindu male who dies intestate to claim a share in the 

dwelling house unless the male heirs choose to divide their respective shares therein.Last but 

not the least, the Hindu Succession Amendment Act 39 of 2005 also omitted sec.24 of the 

Act which imposed a bar on sucession of the widow of a pre-deceased son, the widow 

of a pre-deceased son of a pre-deceased son or the widow of a brother shall to the 

property of the intestate if she is re-married by the date the succession opens. 

Thus the disqualification attached to a widow of a coparcener who succeed to the 

property in relation to a deceased husband, is nullified with the omission of section 

24 of the Act, improvising the status of a hindu widow in all spheres of her life,  

besides recognising her vested right in the property of her deceased husband.  

XXX 



          L.Appa Rao, 

         Special Magistrate-IV, 

         Visakhapatnam. 
 

LAW OF SUCCESSION AND INHERITANCE.  

LATEST TRENDS IN SUCCESSION AMONG HINDUS. 

 

The Hindu Succession (Amendment) Act 2005: 

 An amendment to the Hindu Succession Act 1956 received assent from the president 

of India on 05-09-2005 and given effect from 09-09-2005.  

 It was essentially meant for removing gender discriminatory provisions regarding the 

property rights in the Hindu Succession Act 1956. It was a revolutionary step in the field of 

the Indian Legislation regarding rights of the women in India. This amendment is in 

consonance with the right of equality as enshrined under the Articles 14, 15 & 21 of the 

constitution of India.  

 Earlier under the Hindu Succession Act 1956 the daughters were not empowered to 

inherit the rights in the ancestral property.  Later the congress-led UPA Government 

amended the Act and empowered them to inherit the ancestral property. Before the 

amendment the women could only ask for maintenance from a joint Hindu family.  

 

 Prior to the Hindu Succession (Amendment) Act 2005 some State Amendments Acts 

were made with the common objects and in the same pattern. 

1) Andhra Pradesh (Amendment)  Act 1986 

2) Tamilnadu (Amendment) Act 1989 

3) Maharastra (Amendment) Act 1994 

4) Karnataka (Amendment) Act 1994. 

 In it's application to the State of Karnataka, after Section 6, the  Section 6-A, 6-B & 

6-C shall be inserted. 

 In it's application to the State of Andhra Pradesh, chapter IIA ( 29A, 29B & 29C)  has 

been inserted by the Hindu Succession (Andhra Pradesh Amendment) Act 1986 w.e.f. 5-9-

1885 after Section 29.  

  In it's application to the State of Maharastra after chapter II insert the chapter II-A 

(29-A, 29-B & 29-C). 

  In it's application to the State of Tamilnadu, after chapter II insert the chapter II-A 

(29-A, 29-B & 29-C). 

 In substance of these provisions confer on the daughter a status of coparcener with 

all the rights and obligations which a male coparcener has under the Hindu Law.  

 

 

 

 

 



(2) 

 

 Amending Acts give birth to more problems. 

 

 i) Discrimination created between a married daughter and unmarried daughter. 

 ii) Between a female born in the family and the female brought into the family. 

 iii) Between the daughter born in the family and the son given in adoption outside 

the family.  

 iv) Between natural born daughter and adopted daughter. 

 By virtue of the Hindu Succession (Amendment) Act 2005, sub-Section 2 of Section 

4,  Sections 23 & 24 were omitted and amendments were made to Sections 6 & 30.  

 The Hon'ble Supreme Court observed that daughters can only claim their ancestral 

property right if 'father' died after the amendment and that the amended provisions of 

the Hindu Succession (Amendment) Act, 2005,  do not have retrospective effect.(Nov 

3, 2015). It is also observed that the Daughters can inherit ancestral property if 

father died after amendment in 2005 and the Daughter can become a co-sharer in 

father's ancestral property if he died after the amendment of the Hindu 

Succession Act. 

The apex court has said that a daughter's right to ancestral property does not arise if the 

father died before the amendment Act, which came into force in 2005. 

"The father would have to be alive on 9th of September, 2005, if the daughter were to 

become a co-sharer with her male siblings.” 

The bench comprises of Justices Anil R Dave and Adarsh K Goel held that the date of a 

daughter becoming co-sharer is on and from the commencement of the Act. 

Earlier, under the Hindu Succession Act, 1956, a daughter was not empowered to inherit 

rights in ancestral property. Later, Congress-led UPA government amended the Act on 

September 9th, 2005 and empowered them to inherit the ancestral property. 

Before the amendment of the act, women could only ask for maintenance from a joint 

Hindu family. The only restriction in force after the passage of this amendment was that 

women could not ask for a share if the property had been alienated or partitioned before 

December 20, 2004, the date the Bill was introduced. 
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Section 6 in The Hindu Succession Act, 1956 

[ 6 Devolution of interest in coparcenary property. — 

 

(1) On and from the commencement of the Hindu Succession (Amendment) Act, 2005, in a 

Joint Hindu family governed by the Mitakshara law, the daughter of a coparcener shall,— 

(a) by birth become a coparcener in her own right in the same manner as the son; 

(b) have the same rights in the coparcenary property as she would have had if she had 

been a son; 

(c) be subject to the same liabilities in respect of the said coparcenary property as that of a 

son, 

and any reference to a Hindu Mitakshara coparcener shall be deemed to include a reference 

to a daughter of a coparcener: Provided that nothing contained in this sub-section shall 

affect  

or invalidate any disposition or alienation including any partition or testamentary disposition 

of property which had taken place before the 20th day of December, 2004. 

 

(2) Any property to which a female Hindu becomes entitled by virtue of sub-section (1) 

shall be held by her with the incidents of coparcenary ownership and shall be regarded, 

notwithstanding anything contained in this Act or any other law for the time being in force 

in, as property capable of being disposed of by her by testamentary disposition. 

 

(3) Where a Hindu dies after the commencement of the Hindu Succession (Amendment) 

Act, 2005, his interest in the property of a Joint Hindu family governed by the Mitakshara 

law, shall devolve by testamentary or intestate succession, as the case may be, under this 

Act and not by survivorship, and the coparcenary property shall be deemed to have been 

divided as if a partition had taken place and,— 

 

(a) the daughter is allotted the same share as is allotted to a son; 

(b) the share of the pre-deceased son or a pre-deceased daughter, as they would have got 

had they been alive at the time of partition, shall be allotted to the surviving child of such 

pre-deceased son or of such pre-deceased daughter; and 

(c) the share of the pre-deceased child of a pre-deceased son or of a pre-deceased 

daughter, as such child would have got had he or she been alive at the time of the partition, 

shall be allotted to the child of such pre-deceased child of the pre-deceased son or a pre-

deceased daughter, as the case may be. 

 

 

 

 

 

 

 

 

 



(4) 

 

Explanation. —For the purposes of this sub-section, the interest of a Hindu Mitakshara 

coparcener shall be deemed to be the share in the property that would have been allotted 

to him if a partition of the property had taken place immediately before his death, 

irrespective of whether he was entitled to claim partition or not. 

 

(4) After the commencement of the Hindu Succession (Amendment) Act, 2005, no court 

shall recognise any right to proceed against a son, grandson or great-grandson for the 

recovery of any debt due from his father, grandfather or great-grandfather solely on the 

ground of the pious obligation under the Hindu law, of such son, grandson or great-

grandson to discharge any such debt: Provided that in the case of any debt contracted 

before the commencement of the Hindu Succession (Amendment) Act, 2005, nothing 

contained in this sub-section shall affect— 

 

(a) the right of any creditor to proceed against the son, grandson or great-grandson, as the 

case may be; or 

 

(b) any alienation made in respect of or in satisfaction of, any such debt, and any such right 

or alienation shall be enforceable under the rule of pious obligation in the same manner and 

to the same extent as it would have been enforceable as if the Hindu Succession 

(Amendment) Act, 2005 had not been enacted. 

Explanation. —For the purposes of clause (a), the expression “son”, “grandson” or “great-

grandson” shall be deemed to refer to the son, grandson or great-grandson, as the case 

may be, who was born or adopted prior to the commencement of the Hindu Succession 

(Amendment) Act, 2005. 

 

(5) Nothing contained in this section shall apply to a partition, which has been effected 

before the 20th day of December, 2004. Explanation. —For the purposes of this section 

“partition” means any partition made by execution of a deed of partition duly registered 

under the Registration Act, 1908 (16 of 1908) or partition effected by a decree of a court.] 

Statement of Objects and Reasons [The Hindu Succession (Amendment) Act, 2005] Section 

6 of the Act deals with devolution of interest of a male Hindu in coparcenary property and 

recognises the rule of devolution by survivorship among the members of the coparcenary. 

The retention of the Mitakshara coparcenary property without including the females in it 

means that the females cannot inherit in ancestral property as their male counterparts do. 

The law by excluding the daughter from participating in the coparcenary ownership not only 

contributes to her discrimination on the ground of gender but also has led to  
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oppression and negation of her fundamental right of equality guaranteed by the Constitution 

having regard to the need to render social justice to women, the States of Andhra Pradesh, 

Tamil Nadu, Karnataka and Maharashtra have made necessary changes in the law giving 

equal right to daughters in Hindu Mitakshara coparcenary property. The Kerala Legislature 

has enacted the Kerala Joint Hindu Family System (Abolition) Act, 1975. It is proposed to 

remove the discrimination as contained in section 6 of the Hindu Succession Act, 1956 by 

giving equal rights to daughters in the Hindu Mitakshara coparcenary property as the sons 

have. State Amendment Sections 6A to 6C Karnataka: After section 6 the following sections 

shall be inserted, namely:— "6A. Equal rights to daughter in co-parcenary property.— 

Notwithstanding anything contained in section 6 of this Act— 

 

(a) in a joint Hindu family governed by Mitakshara law, the daughter of a co-parcener shall 

by birth become a co-parcener in her own right in the same manner as the son and have 

the same rights in the co-parcenary property as she would have had if she had been a son 

inclusive of the right to claim by survivorship and shall be subject to the same liabilities and 

disabilities in respect thereto as the son; 

 

(b) at a partition in such a joint Hindu family the co-parcenary property shall be so divided 

as to allot to a daughter the same share as is allotable to a son: Provided that the share 

which a predeceased son or a predeceased daughter would have got at the partition if he or 

she had been alive at the time of the partition, shall be allotted to the surviving child of 

such predeceased son or of such predeceased daughter: Provided further that the share 

allotable to the predeceased child of a predeceased son or of a predeceased daughter, if 

such child had been alive at the time of the partition, shall be allotted to the child of such 

predeceased child of the predeceased son or of such predeceased daughter, as the case 

may be; 

 

(c) any property to which a female Hindu becomes entitled by virtue of the provisions of 

clause (a) shall be held by her with the incidents of co-parcenary ownership and shall be 

regarded, notwithstanding anything contained in this Act or any other law for the time being 

in force, as property capable of being disposed of by her by will or other testamentary 

disposition; 

 

(d) nothing in clause (b) shall apply to a daughter married prior to or to a partition which 

had been effected before the commencement of Hindu Succession (Karnataka Amendment) 

Act, 1990. 

 

 The Hindu Succession (Amendment) Act, 2005 is a landmark, after 50 years, the 

Act, finally addressed some persisting gender inequalities in the  
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Hindu Succession Act, 1956 which itself was path-breaking. The 2005 Act covers 

inequalities on several fronts: like agricultural land, Mitakshara joint family property, 

parental dwelling house and certain widow’s rights. 

 

The major achievement lies in including all daughters especially married daughters as 

coparceners in joint family property. The 1956 Hindu Succession Act, distinguished between 

separate property and joint family property. The separate property of a (non-matrilineal) 

Hindu male dying intestate devolves, in the first instance, equally on his Class I heirs, 

namely, son, daughter, widow and mother (plus specified heirs of predeceased children). If 

previously governed by Dayabhaga, this rule applied also to joint family property. 

 

But, if previously governed by Mitakshara, a different rule applied. In the deceased man’s 

“notional” share in Mitakshara joint family property, the Class I heirs were entitled to equal 

shares. But the sons as coparceners in the joint family property additionally had a direct 

birth right to an independent share: while female heirs e.g., daughter, widow, and mother) 

had claims only in the deceased’s “notional” portion. Also, sons could demand partition 

daughter could not. 

 

The Hindu Succession (Amendment) Act, 2005 does not touch separate property. But it 

includes daughters as coparceners in the Mitakshara joint family property, with the same 

birth rights as sons to shares to claim partition, and (by presumption) to become Karta 

(Manager), while also sharing the liabilities. In addition, the Act makes the heirs of 

predeceased sons and daughters more equal, by including as Class I heirs two generations 

of children of predeceased daughters, as was already the case for sons. 

 

 In nut-shell the changes which are brought by the Amending Act of 2005 are the 

following: 

(a) The daughter is coparcener by birth in the same manner as the son. 

(b) She has the same right in the coparcenary like a son. 

(c) Her liabilities in Mitakshara coparcenary are like the liabilities of “son” under the new 

Amendment Act, the Mitakshara coparcenary includes daughter also. 

(d) The daughter and other females are now not only coparceners but they are also entitled 

to bequeath their share in the coparcenary like their male counter-parts for this reason 

under Section 30 a change has been made. 

(e) Where a Hindu dies after the commencement of the Hindu Succession (Amendment) 

Act, 2005, his interest in the property of a Joint Hindu Family  
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governed by the Mitakshara law, shall devolve by testamentary or intestate succession, as 

the case may be, under this Act, and not by survivorship, and the coparcenary property 

shall be deemed to have been divided as if a partition had taken place and, the daughter is 

allotted the same share as is allotted to a son. 

 

(f) By the new Act in the list of heirs of Class I the following heirs have been added:— 

 

(i) Son of pre-deceased daughter of pre-deceased daughter (Daughter – Daughter’s Son); 

(ii) Daughter of the pre-deceased daughter of a pre-deceased daughter (Daughter’s 

Daughter’s Daughter); 

(iii) Daughter of pre-deceased son of pre-deceased daughter (Daughter’s Son’s Daughter); 

(iv) Daughter of a pre-deceased daughter of pre-deceased son shall be added (Son’s 

Daughter’s Daughter). 

(g) Due to change, the Act 2005 not only affected the pious obligation of son, son’s son, 

son’s son’s son, to pay the debt of father’s, grand-father’s or great-grand-father’s. The debt 

contracted before the 20th day of December, 2004 shall not be governed by the present 

law. 

As given under the provision of Section 6(4) as substituted by the Amendment Act, 2005 

the debts contracted after the commencement of the said Act cannot be recovered merely 

on the basis of pious obligation as given under Section 6(4) that no Court shall recognize 

any right to proceed against the son, grand-son and great grand-son for the recovery of any 

debt. 

The separate property of the father, grand-father, great grand-father would be liable and the 

share of the father’s would be liable, but coparcenary share would not be liable.  

  

(1)    AIR 1997 Supreme Court 1333 

Sher Singh and Others Vs.  Gamdoor Singh 

“Hindu Law – Coparcenary Property – Existence of joint family not disputed – Property 

held by family assumes character of coparcenary property – Finding of Court that every 

member of family was entitled to 1/6th share in property – Proper – Previous decree in 

respect of same property wherein plaintiff member was given 5/6th share in property would 

not bind other member being collusive decree – More so when other member was not party 

to said proceedings.”  
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(2)   1997 (5) ALD 598 

V.Rajamma  Vs.  A.Rami Reddy & Ors 

“Hindu  Succession Act, 1956 – Section 30 – Hindu can make a testamentary 

disposition only of all property capable of so being disposed – Hindu, Coparcener can 

dispose of by will only his share in the joint family property.”  

 (3)   2007 (2) ALT 52 (SC) 

Sheela Devi and Others Vs.  Lal Chand and another 

“Hindu  Succession Act, 1956 – Sections 6 & 8 – Hindu, Succession (Amendment) Act, 

2005 – Original owner died in 1889 leaving ‘5’ sons “A, B, C, D, E’ - Coparcenary in terms of 

Mitakshara School of Hindu Law – On death of original owner, ‘B’ inherited 1/5th share, 

besides 1/20th share of deceased brother ‘E’, who died issue-less in 1931 - ‘B’ dies in 1989 

-  is among ‘two sons (‘X’ and ‘Y’) and ‘three’ daughters of ‘B’ - ‘X’ was born in 1938 and ‘Y’ 

in 1956 – Names of all ‘5’ issues shown in revenue records each have 1/5th share – Suit by 

sons contending daughters had no right, title or interest – Trial Court decree suit – 

Appellate Court affirmed – High Court in second appeal held that law applicable before 1956 

Act would govern rights of the parties – On appeal, Apex Court held : In 1927 ‘B’ had no 

son – Property in his hands was separate property – On birth of ‘X’ in 1938, it turned into 

coparcenary property – Second son ‘Y’ not shown to have been born before coming into 

force of 1956 AC - ‘X’ was coparcener with’B’ as per Sec.6(1) each having ½ share – ½ 

share of ‘B’  devolves upon all the five issues in terms of proviso to Sec.6(1) – Thus Sec.6 

applies and not Sec.8 – Amendment Act of 2005 no application.”   

( 4 )   AIR 1961 Supreme Court 1208 

Mallesappa Bandeppa Desai and another   

Vs. 

  Desai Mallappa @ Mallesappa and another 

 

“Hindu Law – Applicability of doctrine of blending – Woman’s property – Self-

acquisition of coparcener – Blending with joint family property – Doctrine explained – It 

cannot be applied to case of Hindu female inheriting immovable property from her father as 

limited owner.”  

 

 (5)  AIR 2006 SC 2403 Bhogadhi Kannababu & others v. Uggina Pydamma and 

others, wherein the  Hon'ble Apex Court observed that the daughter born out of a void 

marriage inherit the property as class I heirs.  

 

 (6)  AIR 2012 SC 1693  Ganduri Koteshwaramma vs. Chakiri Yanadi, wherein the 

Hon'ble Apex Court observed that the New Section 6 provides  

 



(9) 

for parity of rights in the coparcenary  property among male and female members of a joint 

Hindu family on and from September 9, 2005. The Legislature has now conferred 

substantive right in favour of the daughters. 

(7)   2018 SCCR 332 

Danamma @ Suman Surpur and another Vs.  Amar and others 

“Hindu  Succession Act, 1956 – Sections 6 (As amended by Amendment Act of 2005) – 

Female Hindu Succession – it is very factum of birth in a coparcenary that creates 

coparcenary – Sons and daughters of a coparcener became coparceners by virtue of birth – 

Devolution of coparcenary property is later stage of and a consequence of death of a 

coparcener – Rights of coparceners emanate and flow from birth (now including daughters) 

– Right to partition has not been abrogated – Right is inherent and can be availed of by any 

coparcener, now even a daughter who is a coparcener” 

(8)   2016 (5) ALD 200 

Aravapalli Subba Rao and others  Vs.  Anne Seetha Ratnam and another 

“Hindu  Law – Ancestral or self-acquired property – share derived by coparcener in 

coparcenary governed by Hindu Mitakshara Law in partition, with other coparceners – Can 

be treated by such coparcener as separate one or self acquisition so long as a male (or a 

female after advent of Hindu Succession Amendment Act 2005) issue was not born to him – 

And he can deal with it and alienate the same – However, once a male or female child is 

born to him, they got a right by birth in said property along with their father – And then he 

cannot treat the property as his separate or self-acquired property.” 

(9)    1969 0 AIR (SC) 1330 

State Bank of IndiaVs.  Ghamandi Ram (dead) by his legal representative Gurubux Rai 

  

“Section 11 (7) Ordinance States – According to the Mitakshara School of Hindu Law all 

the property of a Hindu Joint family is held in collective ownership by all the coparceners in 

a quasi-corporate capacity.  The textual authority of the Mitakshara lays down in express 

terms that the joint family property is held in trust for the joint family members then living 

and thereafter to be born” 

(10)  2016 (3) ALT 39 (SC) Uttam  Vs.  Saubhag Singh and others 

“Hindu Succession Act, 1956, Section 8,6, 30 and 19 (Section 6 prior to 2005 

amendment ) - Rules of intestacy and Rules of Survivorship – Right of grandson to seek 

partition into properties of his grandfather during period when his father is alive, property 

being ancestral – Maintainability of suit by grandson – One ’J’  was grandfather of plaintiff - 

‘J’ had four sons  
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including father of plaintiff – High Court finding that ‘J’ died in the year 1973, leaving behind 

his four sons (R1 to R4) covered by class I heir of the schedule – Properties devolved on R1 

to R4 upon death of ‘J’, succession having had opened – Also found no partition took place 

earlier among R1 to R4 – Hence, appellant being grandson of ‘j’ is not entitled to claim 

partition during life time of his father in the properties left behind by ‘J’ - Appellant has no 

birth right in the suit properties – Accordingly appeal of plaintiff was dismissed by High 

Court – On appeal, Apex Court held : Hindu Succession Act is an Act,. Brought in to amend 

and codify the law relating to intestate succession among Hindus – Section 4 provides 

overriding effect as against rules, customs, etc., of Hindu Law in Force (aborgated Hindu 

Law) – Herein, on the death of ‘J’ (grandfather) in 1973, proviso to Sec.6 got attracted 

since he left his widow behind (class I female heir) – As per explanation I to Section 6, 

fictional partition be deemed to have taken place before death of ‘J’ - In order to determine 

share of Hindu male coparcener who is governed by prior so to Sec.6 a statutory 

presumption of partition was effected immediately before his death – In this fictional 

partition all the coparceners and the male Hindu’s widow get a share in the joint family 

property – As per Sections 4, 8 and 19 together, after joint family property has been 

distributed in accordance with Sec.8 on principles of intestacy, joint family property no more 

continues as such and the successors would hold it as tenants in common but not as joint 

tenants – Herein Sec.8 had its operation rendering ancestral property to have ceased to 

continue as joint family property on the date of death of ‘J’ - Widow of ‘J’ and including  

(three in number) of plaintiff held that property as tenants in common but not as joint 

tenants – Plaintiff having born in 1977, long after death of ‘J’, said ancestral property not 

being joint family property, suit laid for partition by present plaintiff not maintainable, in as 

much as statutorily deemed partition had already taken place.” 

(11)   AIR 2008 Delhi 40 

Master Gaurav Sikri  & Anr. Vs.  Smt. Kaushalya Sikri & Ors. 

“Hindu Succession Act, (30 of 1956), Section 8 – Succession in case of males – 

Properties in question are not joint family properties – Grandsons will not have any share in 

property left by grandfather during lifetime of son i.e., their father – Reason being, only son 

of predeceased son has been shown as an heir in Class 1 of Schedule”  

(12)    AIR 1986 Supreme Court 1753 

Commissioner of Wealth-tax, Kanpur, etc., etc.,  Vs.  Chander Sen etc 

“Under the Hindu Law the son would inherit the property of his father as Karta of his 

own family. But the Hindu Succession Act has modified the rule of succession. The Act lays 

down the general rules of succession the  
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case of males. The first rule is that the property of a male Hindu dying intestate shall 

devolve according to the provisions of Chapter II and Class I of the Schedule provides that 

if there is a male heir of Class I then upon the helps mentioned in Class I of the Schedule.” 

 

(13)     L.C. 2007 (8) S.C. 542 

Makhan Singh (D) By Lrs.  Vs.  Kulwant Singh. 

“Hindu Law – Joint Family Property – Existence of – There is no presumption of a 

property being, joint family property only on account of existence of joint Hindu family – 

One who asserts has to prove that property is a joint family property – Plaintiff and 

defendant were two of four brothers – Defendant entered into two agreement, one for sale 

of his share in land and another to sale his share in machinery installed in the factory Suit 

for specific performance – Defendant contested on the ground that Land and buildings were 

joint family property and he being one of four co-parceners was not competent to sell his 

share – Dismissed by trial Court holding that onus to prove that there was no joint family 

lay on the Plaintiff – First Appeal – dismissed – Second Appeal – partly allowed by High 

Court holding that suit regarding, ¼ share in the land is decreed, and however suit 

regarding, land and buildings constructed there on which is joint family property is 

dismissed – Hence, these appeals – Self-acquired property of father falling to his sons by 

succession could not be said to be the property of joint family property – Whether High 

Court was justified in correcting an error as to the onus of proof on the existence of 

otherwise of joint Hindu Family – Held : Yes” 

(14)    2008 (3) ALT 159 

Nambi Narayan Rao (died) Per L.R.  Vs.  Nambi Rajeshwar Rao 

“Civil Procedure Code, 1908, Order 1 Rule 9 Proviso – Non-joinder of necessary party 

– Partition Suit – Sustainability – Adopted son of first defendant who is entitled to a share 

necessary party to suit – Preliminary decree for partition can be passed only when all the 

sharers are before Court – Suit is therefore bad for his non-joinder- Suit liable to be 

dismissed.” 

 

(15)    1994 4 Supreme Court Cases 294 

Kechegowda (Since deceased) by Legal   

Vs. 

  Siddegowda @ Motegowda 

“A Civil Procedure Code, 1908 – Or. 6 R.17 and Or. 22 R.4 – Suit for declaration of 

title and injunction against sale of property cannot be converted into one for partition 

merely on the basis of plaintiff’s application under Or.6 R.17, causes of action and reliefs 

being different – Suit filed by plaintiff – respondent for declaration of his title and 

permanent injunction against sale of the suit property by defendant 1 to defendant 2, 

claiming the  
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suit property to have fallen in his share pursuant to a division of property between him and 

defendant 1 – Trial Court accepting the stand of defendant 1 that the property was 

purchased by the plaintiff’s father as Manager of Joint Hindu Family out of joint family funds 

and after death of the father by virtue of division of the properties the suit property feel in 

the share of defendant 1 and hence sale infavour of defendant 2 was valid – During 

pendency of appeal, defendant 1 died and his LRs having not been brought on record, the 

appeals abated  - But the appellate Court, taking the view that the cause of action survived 

against defendant 2, dismissing the appeal on ground that defendants had failed to prove 

that tax suit property fell to their share – Second appeals preferred and prove that tax suit 

property fell to their share – Second appeals preferred and along with the same application 

filed under Or.6 R. 17 for amendment of plaint stating that the plaintiff in any event would 

be entitled to 1/3rd share and hence decree for partition of the 1/3 share be passed – 

Appeal allowed and a preliminary decree passed accordingly by High Court – Held, High 

Court erred in doing so – First appellate court also erred in taking the view that the appeal 

would survive as against defendant 2 – Judgment and Decree of Trial Court having become 

final and conclusive restored.  

 B. Hindu Law – Partition – Suit for partition, when all the joint family properties are 

not made the subject matter of the suit nor the co-sharers impleaded, not maintainable.”  

(16)    AIR 2008 Rajasthan 125  Fateh Singh  Vs.  Narendra Singh through L.Rs. 

“Hindu Law – Joint family property – Suit for partition – Plaintiff brother failed to 

discharge his initial burden of proving that property in dispute had been purchased and 

constructed out of joint family income – Defendant brother on other hand was able to prove 

his source of income right from beginning and further all legal documents were executed in 

his name – Living together in same premises for some time and ration card as also voters 

list would not be conclusive proof of joint family nucleus – Dismissal of suit for partition, 

proper.”  

 

 (17)    2008(3)ALD39; 2008(4)ALT567,  N. Jangi Reddy and ors. Vs. Yellaram 

Narsimha Reddy and ors., 

  wherein our Hon'ble High Court observed that Section 6 of the Act deals with 

devolution of interest of a male Hindu in coparcenary property and recognizes the rule of 

devolution by survivorship among the members of the coparcenary.  

 Having regard to the need to render social justice to women, the States of Andhra 

Pradesh, Tamil Nadu, Karnataka and Maharashtra have made necessary changes in the law 

giving equal  right to daughters in Hindu Mitakshara Coparcenary property.  
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 Section 23 of the Act disentitles a female heir to ask for partition in respect of a 

dwelling house wholly occupied by a joint family until the male heirs choose to divide their 

respective shares therein. It is also proposed to omit the said section so as to remove the 

disability on female heirs contained in that section. 

 

 The bill seeks to achieve the above objects  Obviously, the Central Act 39 of 2005 

was introduced in order to bring out uniformity through-out the country. The stipulation that 

the marriage of the daughter should not have been performed before 5.9.1985 was 

removed. Therefore, irrespective of the dates of marriage, all the daughters would be 

deemed to be coparceners with one exception that partition should not have taken place 

before 20.12.2004.  

 

 Though the Parliament noticed the local amendments in all the four States, this 

aspect seems to have unnoticed. However, it does not sustain in the teeth of Article 254 of 

the Constitution of India. 

 

 The embargo created in State Acts like the daughters marriages to be performed after a 

particular date etc., were lifted undoubtedly. It is an improvement over the State Acts. 

 

(18)  AIR2010Kant27; 2009(6)KarLJ606 (Jul-08-2009) 

Appellant : Miss. R.Kantha D/O. Sri Doddarmaiah Reddy Rptd by G.P.A.Holder, Sri Govind 

Reddy 

Respondent : Union of India (Uoi) Rptd by its Cabinet Secretary, Minstry of Law, Justice and 

Company Affa,  wherein the Hon'ble High Court of Karnataka observed that  there is no 

indication apart from the above, the basis or the object to  make the Amendment Act 

prospective with effect from 9.9.2005 - while providing that nothing contained in Sub-

section (1) to Section 6 would affect or invalidate any disposition or alienation which had 

taken  place before 20.12.2004. Therefore, the 2005 Act having come into force with effect 

from 9.9.2005 - if dispositions and alienations  between 21.12.2004 and 9.9.2005 can be 

questioned, by implication, there is no rational basis to restrict the right of a daughter when 

the avowed object of the legislation is to create equal rights as between a daughter and a 

son of a co-parcener.  

 

 Even if it can be accepted that  the apparent object to so restrict the right was in 

order to prevent litigation and to prevent settled positions from being disturbed. The same 

analogy ought to apply to suits that are brought by the sons of a co-parcener. The 

inconvenience and hardship would be no different. 
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 Yet another exception would be, as in the present case on hand, when 

 the share of the daughter was in respect of property that was alienated prior to coming into 

force of Act 39 of 2005 and before 20.12.2004. There is no impediment in the daughter 

being enabled to question the alienations and the denial of her right to a share of the 

proceeds, even if the rights of bona-fide third-party purchasers of the properties are  not to 

be disturbed. 

(19)  State of Andhra Pradesh, Rep. by the Aut Vs. Nalamati Dorayya and Others 

(decided on Dec-31-2013),  wherein our Hon'ble High Court observed  that It is declared 

that the computation of holding of the declarant, which had already become final, cannot be 

altered on account of Section 29-A of A.P. Act 13 of1986 or after it's repeal, by Section 6 of 

the Hindu Succession Act, 1956 (as amended by Central Act No.39 of 2005), conferring 

equal rights to daughters in coparcenary property. 

(20)  Burugupalli Seshara Vs. 1.Sirigina Ramalakshmi and Other decided on Jun-

20-2014, wherein our Hon'ble High Court observed that In the plaint, plaintiff contended 

that Suryarao had become the absolute owner of the properties mentioned in Ex.A-1; that 

herself and defendant nos.1 to 5 are class-I heirs; that defendant no.4, having been born 

after the partition under the partition deed dt.14-09-1971, cannot be considered to be a 

coparcener entitled to succeed to the estate of Suryarao; that she sought for partition from 

defendant nos.1, 4 and 5, but they postponed it on the one ground or the other.  

 When the trial Court decided the suit on 15-04-1991, the Hindu Succession 

Amendment Act 39 of 2005 was not on the statute book and had come into force pending 

this appeal. Since no final decree had been passed pending appeal, the benefit of the Hindu 

Succession Amendment Act, 2005, in particular the new Section 6 would enure to the 

plaintiff. Therefore, I hold that the plaintiff would be entitled to 5/16th share in the plaint A, 

B and C schedule properties.  

    (21)  2015(5) ALT 634,   

Cheedella Padmavathi (died) per Lrs and others v. Cheedella Lakshminarasimha 

Rao (died) per Lrs and others,  

wherein our Hon'ble High Court observed that Initial burden is on plaintiffs to show that the 

property is joint family property and then it shits on the defendants to show that the same 

was not purchased from out of the joint family nucleus and it was purchased independent of 

them. 
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CHRISTIAN LAW OF SUCCESSION: 

INTRODUCTION: 

 

EVERY LAW OF SUCCESSION DEFINES THE RULES OF DISTRIBUTION OF 

PROPERTY IN CASE A PERSON DIES WITHOUT MAKING A WILL. THE CHRISTIAN 

LAW OF SUCCESSION IS GOVERNED BY THE PROVISIONS IN THE INDIAN 

SUCCESSION ACT, 1925. HOWEVER, WITH RESPECT TO INDIAN 

CHRISTIANS, THE DIVERSITY IN INHERITANCE LAWS IS GREATLY INTENSIFIED BY 

MAKING DOMICILE A CRITERION FOR DETERMINING THE APPLICATION OF LAWS. 

TILL JANUARY 1986, CHRISTIANS IN THE STATE OF KERALA WERE GOVERNED 

BY TWO DIFFERENT ACTS - THOSE DOMICILED IN COCHIN WERE SUBJECT TO 

THE APPLICATION OF THE COCHIN CHRISTIAN SUCCESSION ACT, 1921, WHILE 

THE TRAVANCORE CHRISTIANS WERE GOVERNED BY THE TRAVANCORE 

CHRISTIAN SUCCESSION ACT, 1916. THESE TWO ACTS HAVE NOW BEEN 

REPEALED AND THE CHRISTIANS FOLLOWING THESE LAWS EARLIER ARE NOW 

GOVERNED BY THE GENERAL SCHEME OF INHERITANCE UNDER THE INDIAN 

SUCCESSION ACT, 1925. HOWEVER, PROTESTANT AND TAMIL CHRISTIANS, 

FOR EXAMPLE, LIVING IN CERTAIN TALUKS, ARE STILL GOVERNED BY THEIR 

RESPECTIVE CUSTOMARY LAWS. CHRISTIANS IN THE STATE OF GOA AND THE 

UNION TERRITORIES OF DAMAN AND DIU ARE GOVERNED BY THE PORTUGUESE 

CIVIL CODE, 1867, WHILE THOSE IN PONDICHERRY COULD BE GOVERNED BY 

THE FRENCH CIVIL CODE, 1804 (SUCH CHRISTIANS ARE KNOWN AS 

“RENOCANTS”), CUSTOMARY HINDU LAW, OR THE INDIAN SUCCESSION ACT. 
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 Despite these variances, the overall law for Indian Christians 

in effect is the Indian Succession Act of 1925, which will be dealt 

with in this presentation.  This Act recognises three types of heirs 

for Christians: the spouse, the lineal descendants, and the 

kindred. 

BASIC PRINCIPLES OF THE CHRISTIAN LAW OF SUCCESSION 

The Concept Of Succession 

 Before venturing into a discussion on the Christian Law of 

Succession, we would do well to first make a preliminary study of 

what exactly succession is. Succession, in brief, deals with how 
the property of a deceased person devolves on his heirs. This 

property may be ancestral or self-acquired, and may devolve in 

two ways: 

1. By Testamentary Succession, i.e. when the deceased has left 
a will bequeathing his property to specific heirs 

2. By Intestate Succession, i.e. when the deceased has not left 

a will, whereby the law governing the deceased (according 

to his religion) steps in, and determines how his estate will 
devolve. 

The Indian Succession Act, 1925 

The religion of the deceased determines the succession to his 

estate. For example, succession among Hindus is governed by the 

Hindu Succession Act, 1956. As such, Christians in general are 

governed by the Indian Succession Act of 1925 for succession 

purposes. 

S. 2(d) of the Act defines an “Indian Christian” hereby: “Indian 

Christian” means a native of India who is, or in good faith claims 

to be, of unmixed Asiatic descent and who professes any form of 

the Christian religion. 

 This was further clarified in the case of Abraham v. 

Abraham reported in 1863 (9) MIA 195. 
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Wherein  

 M.Abraham’s ancestors were Hindus were converted into 

Christians on the death of M.Abraham his widow brought the suit 

for recovery of his property.  This suit was resisted by his brother 

F.Abraham who contended that his ancestors continued to be 

governed by Hindu Law inspite conversion.  He accordingly 

claimed that he was entitled to the entire property according to 

the Hindu Law of Succession applicable to a format Hindu Family . 

  Where the scope of this definition of an ‘Indian Christian' 

was delineated with regard to its actual working. This case laid 

down that a Hindu who has converted to Christianity shall not be 

governed by Hindu law (customary or otherwise) anymore, and 

any continuing obligatory force that the Hindu law may have 

exercised upon him stands renounced. However, he was clearly 

given the option to permit the old law to continue to have an 

effect on him, despite having converted out of the old religion 

into the new one. 

In 1865, the original Indian Succession Act was passed and a new 

question arose as to whether, even under the provisions of this 

new Act, the convert could elect to be governed by the old law. 

In the case of Kamawati v. Digbijoy reported in 43 ALL 525 

PC thereafter it was held by the Privy Council that the old law 

ceases to be applicable with regard to inheritance i.e. succession. 

Thereafter in a recent 2001 judgment, the Allahabad High 

Court reiterated that Hindu converts to Christianity will be bound 

solely by the succession laws governing Christians, inclusive of 

the Indian Succession Act, 1925, and it will not be possible for 

them to elect to be governed by the old law in this or related 

matters. 
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Will, however, the incidents of the joint family (in the case of 

those converting out of the Hindu religion) continue to apply? The 

Courts in this regard have not been able to reach a uniform 

conclusion. In the case of Francis v. Gabri the Bombay High 

Court reported in ILR (31) BOM 25 (1906) held that if a 

family were to convert out of Hinduism into Christianity, the 

coparcenary rights of that family would remain untouched. But 

the Madras High Court held in the case of SALDANHA v. 

Tellis Reported in ILR (10) MADRAS 69 (1886) that the 

effect of conversion out of Hinduism would be to render all 

coparcenary rights thenceforth individual rights. In this case, out 

of two brothers, one of them converted to Christianity. It was 

held that upon his death it would not be possible for the other 

brother to succeed to the entire estate by way of the doctrine of 

survivorship. 

INTESTATE SUCCESSION AMONG INDIAN CHRISTIANS 

S. 30 of the Indian Succession Act, 1925 defines intestate 

succession thus: A person is deemed to die intestate in respect of 

all property of which he has not made a testamentary disposition 

which is capable of taking effect. Thus any property which has not 

already been bequeathed or allocated as per legal process, will, 

upon the death of the owner, insofar as he is an Indian Christian, 

devolve as per the rules contained in Chapter II of the Act. It 

would be worthwhile to note at this point that intestacy is either 

total or partial. There is a total intestacy where the deceased 

does not effectively dispose of any beneficial interest in any of his 

property by will. There is a partial intestacy where the deceased 

effectively disposes of some, but not all, of the beneficial interest 

in his property by will. 
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Domicile 

The Domicile of the deceased plays an integral role in 

determining the method of devolution of his property. Halsbury 

defined ‘domicile' thus: “A person's domicile is that 

country in which he either has or is deemed by law to have 

his permanent home.” S.5 of the Act categorically states that 

succession to the movable property of the deceased will be 

governed by the lex loci as per where he had his domicile at the 

time of his death; whereas succession to his immovable property 

will be governed by the law of India (lex loci rei sital), no matter 

where he was domiciled at the time of his death. Also, S. 6 

further qualifies this provision by stating that a person can have 

only one domicile for the purpose of succession to his movable 

property. It must be noted that domicile and nationality differ 

from each other - domicile deals with immediate residence, 

whereas nationality implies the original allegiance borne by the 

person. S. 15 lays down that upon and during subsistence of 

marriage, the wife acquires the domicile of her husband 

automatically. 

Kindred Or Consanguinity 

S. 24 of the Act makes an initial reference to the concept of 

kindred and consanguinity, defining it as “the connection or 

relation of persons descended from the same stock or common 

ancestor.” S. 25 qualifies ‘lineal consanguinity' with regard to 

descent in a direct line. Under this head fall those relations 

who are descendants from one another or both from the same 

common ancestor. Now, succession can be either ‘per capita' (one 

share to each heir, when they are all of the same degree of 

relationship) or ‘per stirpes' (division according to branches when 

degrees of relationship are discrete). For Christians, if one were 

to claim through a relative who was of the same degree as the 
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nearest kindred to the deceased, one would be deemed to stand 

in the shoes of such relative and claim ‘per stirpes.' 

S. 26 qualifies ‘collateral consanguinity' as occurring when 

persons are descended from the same stock or common ancestor, 

but not in a direct line (for example, two brothers). It is 

interesting to note that the law for Christians does not make any 

distinction between relations through the father or the mother. If 

the relations from the paternal and maternal sides are equally 

related to the intestate, they are all entitled to succeed and will 

take equal share among themselves. Also, no distinction is made 

between full-blood/half-blood/uterine relations; and a 

posthumous child is treated as a child who was present when the 

intestate died, so long as the child has been born alive and was in 

the womb when the intestate died. 

B.C.SINGH (D) by Lrs. Vs. J.M.UTARID (D) by Lrs. Reported 

in 2018 (4) ALT 17 (SC) 

 Wherein it was held that : 

 “Collateral consanguinity – Collateral consanguinity is 

between two persons connected by a line which is not a 

straight line.” 

Christian law does not recognise children born out of wedlock; it 

only deals with legitimate marriages. Furthermore it does not 

recognise polygamous marriages either. The phrase lineal 

descendant means a descendant born out of Lawful marriage and 

illegitimate child is not a child within the meaning of the Act.  

Therefore, such a child has no share in the property of the 

parents.  But , in Jane Anthony Vs. Siyat 2008 (4) KLT 1002 

Wherein the Kerala High Court recognised the right of 

illegitimate child under Indian Succession Act upholding the 
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verdict of the Lower Court.   However, a decision has been made 

to the effect that it does recognise adoption and an adopted child 

is deemed to have all the rights of a child natural-born, although 

the law does not expressly say so held in Philips Vs 

Y.J.GONSALVIS AIR 1999 KERALA 187.  

The law of intestate succession under S. 32 states that: The 

property of an intestate devolves upon the wife or husband or 

upon those who are of the kindred of the deceased, in the order 

and according to the rules hereinafter contained in this Chapter. 

However, as aforementioned, the Act recognises three types of 

heirs for Christians: the spouse, the lineal descendants, and the 

kindred. These shall be dealt with now. 

Rights Of The Widow And Widower 

S. 33, S. 33-A, S. 34 of the Act govern succession to the widow. 

Together they lay down that if the deceased has left behind both 

a widow and lineal descendants, she will get one-third share in 

his estate while the remaining two-thirds will go to the latter. If 

no lineal descendants have been left but other kindred are alive, 

one-half of the estate passes to the widow and the rest to the 

kindred. And if no kindred are left either, the whole of the estate 

shall belong to his widow. Where, however, the intestate has left 

a widow but no lineal descendants, and the net value of his 

property does not exceed five thousand rupees, the whole of the 

property will go to the widow - but this provision does not apply 

to Indian Christians. 

S. 35 lays down the rights of the widower of the deceased. It 

says quite simply that he shall have the same rights in respect of 

her property as she would in the event that he predeceased her 

(intestate). 
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Rights Of Children And Other Lineal Descendants 

If the widow is still alive, the lineal descendants will take two-

thirds of the estate; if not, they will take it in whole. Per capita 

(equal division of shares) applies if they stand in the same degree 

of relationship to the deceased. This is as per Sections 36-40 of 

the Act. Importantly, case law has determined that the heirs to a 

Christian shall take his property as tenants-in-common and not 

as joint tenants. 

Also, the religion of the heirs will not act as estoppel with regard 

to succession. Even the Hindu father of a son who had converted 

to Christianity was held entitled to inherit from him after his 

death. 

CATHOLIC PRIESTS & SUCCESSION: 

 One of the earlier decisions in this matter was rendered by 

Travancore High Court in 1079 M.E. In this case, it was 

contended that a monk may be linked to a Hindu Ascetic.  A 

Hindu Ascetic under Hindu Law loses his civil rights by entering 

into 4th order i.e., Sanyasamma.  But no such law was shown to 

exist among Roman Catholics.  The court, therefore, held that 

among Roman Catholics the rights in the Family Property of a 

person taking holy orders as a monk not by Law or usage 

extinguished.  Thus, a Roman Catholic Priest was allowed a 

distributive share in property of his natural family.  The Madras 

High Court also took the same view and held that “The Law of 

Intestate Succession applicable to Catholic Priest is Part – V of 

Indian Succession Act 1925 and that inheritancy is allowed only 

to the natural heirs of deceased priest and not to the superior of 

the priest.   
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 Nuns & Succession : 

 The view taken by the Karnataka High Court is that “ A 

nun is entitled to a distributive share in the property of her 

natural family in event of opening of succession due to 

intestacy.  The view taken by Kerala High Court held that “The 

mother Superior of a holy order of Catholic nuns is a legal 

representative of a deceased nun of that congregation and further 

opined that the deceased nun suffered a civil death by becoming 

a member of holy order and that the natural heirs mentioned in 

sec.41 to 48 of Indian Succession Act would not be her legal 

heirs.  If she had made a will it was to take effect at once as 

though she were naturally dead.  So also, if one of her Kingsmen 

dies leaving properties which according to ordinary rules of 

inheritance would descend to her she would be over looked as 

though she were not no longer alive.   

 Apart from immovable properties, the properties of the 

intestate that are to be distributed among the legal heirs includes 

the following: 

1. Fixed Deposits in a Bank:  Where a person dies intestate 

after making a fixed deposit in a bank the nomination  made in 

favour of one will not disentitle the legal heirs to claim a 

distributive share. 

2. Joint Account in a Bank: Unless a contrary intention is 

proved an amount is deposited in a joint account on the terms 

that it was to be payable to either of survivor, it must be included 

in the partable property among the legal heirs for the purpose of 

intestate succession 

3. Service Benefit: Succession to Service Benefit of a 

Government servant who died intestate cannot be effected by a 
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nomination.  A nominee is only a trustee for legal heirs and 

cannot be taken away by nomination. 

4. Insurance Claims: A nominees interest in the amount 

received under a policy of Insurance when the assured lies 

intestate is subject to the claims of legal heirs of the assured and 

the Law of Succession. 

 As per S. 48, where the intestate has left neither lineal 

descendant, nor parent, nor sibling, his property shall be divided 

equally among those of his relatives who are in the nearest 

degree of kin to him. If there are no heirs whatsoever to the 

intestate, the doctrine of escheat can be invoked by the 

Government, whereupon the estate of the deceased will revert to 

the State. 

TESTAMENTARY SUCCESSION AMONG INDIAN CHRISTIANS 

A will is the expression by a person of wishes which he intends to 

take effect only at his death. In order to make a valid will, a 

testator must have a testamentary intention i.e. he must intend 

the wishes to which he gives deliberate expression to take effect 

only at his death. 

Testamentary Succession is dealt with under Part VI of the Indian 

Succession Act, 1925. According to S. 59, every person of sound 

mind, not being a minor, may dispose of his property by will. The 

explanations to this Section further expand the ambit of 

testamentary disposition of estate by categorically stating that 

married women as also deaf/dumb/blind persons who are not 

thereby incapacitated to make a will are all entitled to disposing 

their property by will. Soundness of mind and freedom from 

intoxication or any illness that render a person incapable of 

knowing what he is doing are also laid down as prerequisites to 

the process. 
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Part VI of the Act encompasses 134 Sections from S. 57 to S. 

191, that comprehensively deal with all issues connected with 

wills and codicils, and the making and enforcing of the same, 

including capacity to make a will, formalities needed for wills, 

bequests which can be validly made etc. 

Conclusion And Suggestions 

It has been argued by several prominent Christian lawyers and 

legal writers that “laws with regard to touchy issues like 

succession, etc. should reflect customs and practices for their 

acceptance and sustenance.” While the improvements introduced 

by the Indian Succession Act, 1925 with regard to women's 

property rights have been welcomed, since “the majority of 

Christians do not seem to be opposed to giving equal share to 

women in the matter of intestate succession,” there is also a faint 

vein of resentment with regard to the total repeal of the 

Travancore Christian Succession Act 1792 since it was considered 

to be an overall well-balanced legislation. 

Indian Christians number more than 2,00,00,000 - two 

crores - of the population of this country. It is important 

that their rights and wishes be considered with regard to 

application of laws to their community. 
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PLEA OF THE ACCUSED 
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Examination of accused under section 228(2) for the charge 

leveled against the Accused 

 

SC : 169/2017 

 

Accused : Chakali Appalaraju, S/o.Papa Rao, SC Mala, 28 years, 
Security guard, 

 NHAI Tallapalem, R/o.Jampapalem village, Yellamanchili 

(M), Visakhapatnam.  

 

 

1. Contents of the charges under sections 354 , 448 IPC., are 

read over and explained to you in Telugu. Do you plead guilty or 

claim to be tried? 

 

 

Ans: 

  

 

 

 

 

 

 

 

 

 

Dated this the 5th day of October, 2018. 

 

 

 

 

 

Assistant Sessions Judge 

        Yellamanchili 
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  Charge with more than one head 

 

IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, 

YELLAMANCHILI 

 

SC : 169/2017 

 

I Sri M.Sankara Rao, Assistant Sessions Judge, Yellamanchili is 

hereby charge you:  

 
Accused : Chakali Appalaraju, S/o.Papa Rao, SC Mala, 28 years, 

Security guard, 

 NHAI Tallapalem, R/o.Jampapalem village, Yellamanchili 

(M), Visakhapatnam.  

as follows: 

 

Firstly Charge under section 354 IPC 

 

 That accused of you on 30.1.2013 at 4.30 hrs., at 

Jampapalem village of Yellamanchili Mandal the accused of you 

went to the house of L..W-1 Chekka Durga in the absence of her 

husband and  harassed her to fulfill your sexual desire and try to 

commit rape her and that you thereby committed an offence 

punishable under sec.354 of Indian Penal Code and within my 

cognizance.      

 

Finally : Charge U/Secs.448  Indian Penal Code 

 

That accused of you on the same day,  same time and same 

place trespassed into the house of L.W-1 Chekka Durga  without 

her permission and that you thereby committed an offence punishable 

under Sec.448 of Indian Penal Code and within my cognizance. 

 

 

 

And I hereby direct that you be tried for the above said charges 

before this court. 
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Dated this the 5th  day of October, 2018. 

 
  

Assistant Sessions Judge 

        Yellamanchili 



   Article on Succession Act, 1925 in respect of Christians 

       Submitted by : A.Krishna Prasad   

     Principal Junior Civil Judge, Chodavaram 

Introduction:- 

 Every law of succession defines the rules of distribution of property in case a person dies 

without making a will. The Christian Law of Succession is governed by the provisions in the 

Indian Succession Act, 1925. However, with respect to Indian Christians, the diversity in 

inheritance laws is greatly intensified by making domicile a criterion for determining the 

application of laws. Till January 1986, Christians in the State of Kerala were governed by two 

different Acts - those domiciled in Cochin were subject to the application of the Cochin Christian 

Succession Act, 1921, while the Travancore Christians were governed by the Travancore 

Christian Succession Act, 1916. These two Acts have now been repealed and the Christians 

following these laws earlier are now governed by the general scheme of inheritance under the 

Indian Succession Act, 1925. However, Protestant and Tamil Christians, for example, living in 

certain taluks, are still governed by their respective customary laws. Christians in the State of 

Goa and the Union Territories of Daman and Diu are governed by the Portuguese Civil Code, 

1867, while those in Pondicherry could be governed by the French Civil Code, 1804 (such 

Christians are known as “Renocants”), customary Hindu law, or the Indian Succession Act.  

Despite these variances, the overall law for Indian Christians in effect is the Indian Succession 

Act of 1925, which will be dealt with in this project. It has been deemed “somewhat archaic and 

anachronistic” by certain legal experts, but it continues to be the only firm law in this regard. 

This Act recognizes three types of heirs for Christians: the spouse, the lineal descendants, and 

the kindred. 

Basic Principles Of The Christian Law Of Succession:- 

(a)The Concept Of Succession:- 

Before venturing into a discussion on the Christian Law of Succession, it is first necessary to  

make a preliminary study of what exactly succession is. Succession, in brief, deals with how the 

property of a deceased person devolves on his heirs. This property may be ancestral or self-

acquired, and may devolve in two ways: 

1. By Testamentary Succession, i.e. when the deceased has left a will bequeathing his 

property to specific heirs. 

2. By Intestate Succession, i.e. when the deceased has not left a will, whereby the law 

governing the deceased (according to his religion) steps in, and determines how his estate 

will devolve. 

(b) The Indian Succession Act, 1925:- 

The religion of the deceased determines the succession to his estate. For example, succession 

among Hindus is governed by the Hindu Succession Act, 1956. As such, Christians in general 

are governed by the Indian Succession Act of 1925 for succession purposes. 

S. 2(d) of the Act defines an “Indian Christian” hereby: “Indian Christian” means a native of 

India who is, or in good faith claims to be, of unmixed Asiatic descent and who professes any 

form of the Christian religion. 

This was further clarified in the case of Abraham v. Abraham where the scope of this definition 

of an ‘Indian Christian' was delineated with regard to its actual working. This case laid down that 

a Hindu who has converted to Christianity shall not be governed by Hindu law (customary or 

otherwise) anymore, and any continuing obligatory force that the Hindu law may have exercised 

upon him stands renounced. However, he was clearly given the option to permit the old law to 



continue to have an effect on him, despite having converted out of the old religion into the new 

one. 

In 1865, the original Indian Succession Act was passed and a new question arose as to whether, 

even under the provisions of this new Act, the convert could elect to be governed by the old law. 

In the case of Kamawati v. Digbijoy thereafter it was held by the Privy Council that the old law 

ceases to be applicable with regard to inheritance i.e. succession. Thereafter in a recent 2001 

judgment, the Allahabad High Court reiterated that Hindu converts to Christianity will be bound 

solely by the succession laws governing Christians, inclusive of the Indian Succession Act, 1925, 

and it will not be possible for them to elect to be governed by the old law in this or related 

matters. 

Will, however, the incidents of the joint family (in the case of those converting out of the Hindu 

religion) continue to apply? The Courts in this regard have not been able to reach a uniform 

conclusion. In the case of Francis v. Gabri the Bombay High Court held that if a family were to 

convert out of Hinduism into Christianity, the coparcenary rights of that family would remain 

untouched. But the Madras High Court held in the case of Francis v. Tellis that the effect of 

conversion out of Hinduism would be to render all coparcenary rights thenceforth individual 

rights. In this case, out of two brothers, one of them converted to Christianity. It was held that 

upon his death it would not be possible for the other brother to succeed to the entire estate by 

way of the doctrine of survivorship. 

Intestate Succession Among Indian Christians:- 

PART V of Indian Succession Act sections from 29 to 56 deals with Intestate Succession among 

Indian Christians 

Section 29. Application of Part. -(1) This Part shall not apply to any intestacy occurring before 

the first day of January, 1866, or to the property of any Hindu, Muhammadan, Buddhist, Sikh or 

Jaina.  

(2) Save as provided in sub-section (1) or by any other law for the time being in force, the 

provisions of this Part shall constitute the law of 1*[India] in all cases of intestacy. Rules in 

cases of Intestates other than Parsis:- 

Section 31. Chapter not to apply to Parsis.-Nothing in this Chapter shall apply to Parsis.  

32. Devolution of such property.-The property of an intestate devolves upon the wife or husband, 

or upon those who are of the kindred of the deceased, in the order and according to the rules 

hereinafter contained in this Chapter. 

Explanation.--A widow is not entitled to the provision hereby made for her if, by a valid contract 

made before her marriage, she has been excluded from her distributive share of her husband's 

estate. 

S. 30 of the Indian Succession Act, 1925 defines intestate succession thus: A person is 

deemed to die intestate in respect of all property of which he has not made a testamentary 

disposition which is capable of taking effect. Thus any property which has not already been 

bequeathed or allocated as per legal process, will, upon the death of the owner, insofar as he is an 

Indian Christian, devolve as per the rules contained in Chapter II of the Act. It would be 

worthwhile to note at this point that intestacy is either total or partial. There is a total intestacy 

where the deceased does not effectively dispose of any beneficial interest in any of his property 

by will. There is a partial intestacy where the deceased effectively disposes of some, but not all, 

of the beneficial interest in his property by will. 

Domicile:- 

The Domicile of the deceased plays an integral role in determining the method of devolution of 

his property. Halsbury defined ‘domicile' thus: “A person's domicile is that country in which he 



either has or is deemed by law to have his permanent home.” S.5 of the Act categorically states 

that succession to the movable property of the deceased will be governed by the lex loci as per 

where he had his domicile at the time of his death; whereas succession to his immovable 

property will be governed by the law of India (lex loci rei sital), no matter where he was 

domiciled at the time of his death. Also, S. 6 further qualifies this provision by stating that a 

person can have only one domicile for the purpose of succession to his movable property. It must 

be noted that domicile and nationality differ from each other - domicile deals with immediate 

residence, whereas nationality implies the original allegiance borne by the person. S. 15 lays 

down that upon and during subsistence of marriage, the wife acquires the domicile of her 

husband automatically. 

Kindred or Consanguinity:- 

S. 24 of the Act makes an initial reference to the concept of kindred and consanguinity, defining 

it as “the connection or relation of persons descended from the same stock or common ancestor.” 

Kindred does not include relation by affinity such as mother-in-law or step mother or stepfather. 

Thus, a stepfather or stepmother has no legal right of succession to the property of his or her 

stepchildren. The position is the same in the case of a father-in-law as well. A husband has no 

right to inherit the property of a divorced wife. In case of a judicial separation under the Indian 

Divorce Act, 1869, the property of the wife would devolve upon her legal heirs as if her husband 

were dead. A daughter-in-law has no right of succession to the estate of her intestate father-in-

law. S. 25 qualifies ‘lineal consanguinity' with regard to descent in a direct line. Under this head 

fall those relations who are descendants from one another or both from the same common 

ancestor. Now, succession can be either ‘per capita' (one share to each heir, when they are all of 

the same degree of relationship) or ‘per stirpes' (division according to branches when degrees of 

relationship are discrete). For Christians, if one were to claim through a relative who was of the 

same degree as the nearest kindred to the deceased, one would be deemed to stand in the shoes of 

such relative and claim ‘per stirpes.' 

S. 26 qualifies ‘collateral  consanguinity' as occurring when persons are descended from the 

same stock or common ancestor, but not in a direct line (for example, two brothers). It is 

interesting to note that the law for Christians does not make any distinction between relations 

through the father or the mother. If the relations from the paternal and maternal sides are equally 

related to the intestate, they are all entitled to succeed and will take equal share among 

themselves. Also, no distinction is made between full-blood/half-blood/uterine relations; and a 

posthumous child is treated as a child who was present when the intestate died, so long as the 

child has been born alive and was in the womb when the intestate died. 

Christian law does not recognize children born out of wedlock; it only deals with legitimate 

marriages.  But in Jane Antony v Siyath 2008 (4) KLT 1002 Kerala High Court recognized the 

right of illegitimate child under Indian Succession Act upholding the lower court verdict. 

Furthermore, it does not recognize polygamous marriages either. However, a decision has been 

made to the effect that it does recognize adoption and an adopted child is deemed to have all the 

rights of a child natural-born, although the law does not expressly say so. As there is no statutory 

recognition for adoption by Christians in India, an adopted child cannot claim the right to 

succession unless a custom of adoption can be proved. It has been held that a party can prove 

that there is custom of adoption among Christians in Punjab so as to change the rule of 

succession as laid down in this Act. Some Christians in Mysore and Travancore areas also claim 

the right of adoption. But they are yet to be judicially recognized. Any money or other property 

given by an intestate to a child, for his/her advancement in life, would not be taken into 

consideration at the time of distribution of the property of the intestate. Therefore, the practice of 

Christian daughters executing release deeds at the time of marriage so as to get them excluded 

from succession may not achieve the desired result, because only if there is a pre-existing right it 

can be conveyed. In the case of a Christian daughter, she has no pre-existing right in the family 



property and her rights arise when her parents die intestate. Therefore a release deed executed 

after the date of intestacy alone would be valid. 

The law of intestate succession under S. 32 states that: The property of an intestate devolves 

upon the wife or husband or upon those who are of the kindred of the deceased, in the order and 

according to the rules hereinafter contained in this Chapter. However, as aforementioned, the Act 

recognizes three types of heirs for Christians: the spouse, the lineal descendants, and the kindred. 

These shall be dealt with now. 

Rights Of The Widow And Widower:- 

S. 33, S. 33-A, S. 34 of the Act govern succession to the widow. Together they lay down that if 

the deceased has left behind both a widow and lineal descendants, she will get one-third share in 

his estate while the remaining two-thirds will go to the latter. If no lineal descendants have been 

left but other kindred are alive, one-half of the estate passes to the widow and the rest to the 

kindred. And if no kindred are left either, the whole of the estate shall belong to his widow. 

Where, however, the intestate has left a widow but no lineal descendants, and the net value of his 

property does not exceed five thousand rupees, the whole of the property will go to the widow - 

but this provision does not apply to Indian Christians. 

S. 35 lays down the rights of the widower of the deceased. It says quite simply that he shall have 

the same rights in respect of her property as she would in the event that he predeceased her 

(intestate). 

Rights Of Children And Other Lineal Descendants:- 

If the widow is still alive, the lineal descendants will take two-thirds of the estate; if not, they 

will take it in whole. Per capita (equal division of shares) applies if they stand in the same degree 

of relationship to the deceased. This is as per Sections 36-40 of the Act. Importantly, case law 

has determined that the heirs to a Christian shall take his property as tenants-in-common and not 

as joint tenants. 

Also, the religion of the heirs will not act as estoppel with regard to succession. Even the Hindu 

father of a son who had converted to Christianity was held entitled to inherit from him after his 

death. 

As per S. 48, where the intestate has left neither lineal descendant, nor parent, nor sibling, his 

property shall be divided equally among those of his relatives who are in the nearest degree of 

kin to him. If there are no heirs whatsoever to the intestate, the doctrine of escheat can be 

invoked by the Government, whereupon the estate of the deceased will revert to the State. 

Testamentary Succession Among Indian Christians:- 

PART VI of Indian Succession Act deals with Testamentary Succession:- 

Section.57. Application of certain provisions of Part to a class of wills made by Hindus, etc. -

The provisions of this Part which are set out in Schedule III shall, subject to the restrictions and 

modifications specified therein, apply-- (a) to all wills and codicils made by any Hindu, 

Buddhist, Sikh or Jaina, on or after the first day of September, 1870, within the territories which 

at the said date were subject to the Lieutenant-Governor of Bengal or within the local limits of 

the ordinary original civil jurisdiction of the High Courts of Judicature at Madras and Bombay; 

and (b) to all such wills and codicils made outside those territories and limits so far as relates to 

immovable property situate within those territories or limits;  

3*[and  (c) to all wills and codicils made by any Hindu, Buddhist, Sikh or Jaina on or after the 

first day of January, 1927, to which those provisions are not applied by clauses (a) and (b):]  

Provided that marriage shall not revoke any such will or codicil.  



Section.58. General application of Part. -(1) The provisions of this Part shall not apply to 

testamentary succession to the property of any Muhammadan nor, save as provided by section 

57, to testamentary succession to the property of any Hindu, Buddhist, Sikh or Jaina; nor shall 

they apply to any will made before the first day of January, 1866. 

(2) Save as provided in sub-section (1) or by any other law for the time being in force the 

provisions of this Part shall constitute the law of 1*[India] applicable to all cases of testamentary 

succession. 

A will is the expression by a person of wishes which he intends to take effect only at his death. 

In order to make a valid will, a testator must have a testamentary intention i.e. he must intend the 

wishes to which he gives deliberate expression to take effect only at his death. 

Testamentary Succession is dealt with under Part VI of the Indian Succession Act, 1925. 

According to S. 59, every person of sound mind, not being a minor, may dispose of his property 

by will. The explanations to this Section further expanded the ambit of testamentary disposition 

of estate by categorically stating that married women as also deaf/dumb/blind persons who are 

not thereby incapacitated to make a will are all entitled to disposing their property by will. 

Soundness of mind and freedom from intoxication or any illness that render a person incapable 

of knowing what he is doing are also laid down as prerequisites to the process. 

Part VI of the Act encompasses 134 Sections from S. 57 to S. 191, that comprehensively deal 

with all issues connected with wills and codicils, and the making and enforcing of the same, 

including capacity to make a will, formalities needed for wills, bequests which can be validly 

made etc. 

 

Conclusion And Suggestions:- 

It has been argued by several prominent Christian lawyers and legal writers that “laws with 

regard to touchy issues like succession, etc. should reflect customs and practices for their 

acceptance and sustenance.” While the improvements introduced by the Indian Succession Act, 

1925 with regard to women's property rights have been welcomed, since “the majority of 

Christians do not seem to be opposed to giving equal share to women in the matter of intestate 

succession,” there is also a faint vein of resentment with regard to the total repeal of the 

Travancore Christian Succession Act 1792 since it was considered to be an overall well-balanced 

legislation. 

 

As these problems are still alive, it has become necessary to look for some solutions in the 

constitutional context. “While in view of [the] distinction between legislative and judicial 

functions, the legislature cannot by a bare decision, without more, directly overrule, reverse or 

override a judicial decision, it may at any time in exercise of the plenary powers conferred on it 

by Articles 245 and 246 of the Constitution render a judicial decision ineffective by enacting a 

valid law on a topic within its legislative field fundamentally altering or changing with 

retrospective, curative, or neutralising effect the conditions on which such decision is based.” 

With this in mind, the Travancore-Cochin Christian Succession (Revival and Validation) Bill, 

1996 was put forth. Unfortunately, all it looked to was a rehashing of the earlier law, and not an 

arrangement for the validation of past transactions, which is in fact more significant. 

 

    ****THE END**** 
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Muslim Law of Inheritance 

The prophet had said “Learn the laws of Inheritance and teach them (to the people), for 

they are one half of useful knowledge”.  

The law of inheritance is admirable for its completeness and for its success in selecting the 

persons on whom the property devolved- Tyabji 

 The laws of Muslim inheritance are excellent for any question may be  rapidly and correctly 

answered- Sir William Jones  

1. Inheritance is a general word which means one who derives the interest in property, Succession 

means the transmission of property of a person upon his death to some other person or persons. 

Succession and Inheritance can be of two kinds – Testamentary or testate inheritance which means 

inheritance as per the Will of the deceased and Non Testamentary or intestate succession means where 

the deceased dies without making a Will.  

 

2. Under any law of intestate succession two primary questions arises, one is who are the heirs of 

the deceased and another one is to what share the heirs are entitled, the law in India on intestate 

succession for different communities governed by different succession laws applicable for that 

particular community like Hindu Succession Act, Indian Succession Act, Shariat laws etc. 

 

3. The law on testate succession is governed by the Indian Succession Act, 1925 for all 

communities except Muslims. The law in relation to making of wills by Muslims is governed by the 

relevant Muslim Shariat Law as applicable to the Shias and the Sunnis. With the exception of Muslims, 

the Indian Succession Act, 1925 governs and has a common set of rules for persons of all religions, 

Muslims shall be bound by the Indian Succession Act, 1925 for the purpose of testamentary succession 

if the will relates to immovable property situated within the State of West Bengal and within the 

jurisdiction of the Madras and Bombay High Courts, there are two sects in muslims, sunni and shias, 

majority of indian muslims are sunni and particularly to Hanafi school. 
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4. In M.PEERAN SAHEB V/S SPECIAL OFFICER CUM COLLECTOR reported in AIR 

1988 (AP) 377 it is held that like Hinduism in Islam the actions of the followers from cradle to grave 

are governed by religious injunctions. Shariat Act applies both sunni and shia muslims which declares 

that the questions related to intestate succession, property obtained under contract or gift, marriage, 

dissolution of marriage, maintenance, dower, guardianship and trust must be solved according to the 

Muslim personal law. Holy Quran says “From what is left by parents and those nearest related, there is 

a share for men and a share for women, whether the property be small or large a determinate share”. 

Muslim law of succession constitutes the following four sources of Islamic law apart from custom, 

judicial precedents and legislation 

1. The Holy Quran- represents as communication by Allah to the prophet 

2. The Ahadis and Sunna -  that is, the practice of the Prophet 

3. The Ijma - that is, the consensus of the opinion of learned men of the community on what 

should be the decision on a particular point when there is controversy 

4. The Qiya -  an analogical deduction of what is right and just in accordance with the good 

principles laid down by God. 

5. Muslim law recognizes three types of heirs, Sharers (koranic heirs), Residuaries (agnate heirs) 

and  distant kindred (uterine heirs). Sharers are the ones who are entitled to a certain specified share in 

the deceased’s property and Residuaries would take up the share in the property that is left over after 

the sharers have taken their part or there are no sharers. 

6. Under the Indian legislative scheme, the rules that govern inheritance under the Muslim law 

depend on the kind of property involved. In cases of Non testamentary succession the Muslim Personal 

Law (Shariat) Application Act, 1937 will apply. On the other hand, in case of a person who dies testate 

i.e. one who has created his will before death, the inheritance is governed under the relevant Muslim 

Shariat Law as applicable to the Shias and the Sunnis but in cases where the subject matter of property 

is an immovable property which is situated in the state of West Bengal or comes within the jurisdiction 
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of Madras or Bombay High Court the Muslims shall be bound by the Indian Succession Act, 1925. This 

exception is only for the purposes of testamentary succession. 

 

7. It is significant that the Muslim law does not make any strict distinction between any two or 

more type of properties such as movable and immovable, corporeal and incorporeal etc. Since there is 

no such distinction between different kinds of properties, therefore, on the event of death of a person, 

every such property which was within the ambit of ownership of the deceased person shall become a 

subject matter of inheritance. The amount of property that shall become the subject matter of 

inheritance and is made available to the legal heirs to inherit shall be determined after making certain 

appropriations which may include expenses paid for funeral, debts, legacies, wills etc. After making all 

these payments, the left over property shall be termed as the inheritable property. 

 

8. In SHAIK MOHD ALI ANSARI AND OTHERS V/S SHAIK ABDUL SAMED (DIED) 

PER LRS AND OTHERS reported in 2012 (5) ALT 325  it is held as under:  

“The position in Muslim Law is that at the moment of death of a Mohammedan, his estate devolves on 

his heirs and they take the estate as tenants-in-common in specific shares. Muslim Law does not 

recognize the theory of representation and the interest of each heir is separate and distinct. Therefore, 

there can be no presumption that acquisition of a property by one or more member(s) of the family is 

for the benefit of the entire family, unless there is proof to the contrary”. 

 

9. Principles governing rules of inheritance in respect of joint or 

 ancestral property 

 

 There is no provision of distinction between self acquired or ancestral property as exists in 

Hindu law. Each and every property that remains within the ownership of an individual can be inherited 

by his successors. Whenever a Muslim dies, all his property whether acquired by him during his 

lifetime or inherited from his ancestors can be inherited by his legal heirs. Subsequently, on the death 
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of every such legal heir, his inherited property plus the property acquired by him during his lifetime 

shall be transferred to his heirs. Like wise there is no principle of spes succession in the Muslim law of 

inheritance as held in SHEHAMMAL Vs.HASAN KHANI RAWTHER & ORS.reported in 2011 

AIR(SC) 3609 

“Mohammedan Law enjoins in clear and unequivocal terms that a chance of a Mohammedan heir-

apparent succeeding to an estate cannot be the subject of a valid transfer or release. Section 6(a)of the 

Transfer of Property Act was enacted in deference to the customary law and law of inheritance 

prevailing among Mohammedans”.  

The question of inheritance of property in Muslim law comes only after the death of a person, any child 

born into a Muslim family does not get his right to property on his birth but he acquires such right only 

after death of the ancestor, Muslim Law also does not permit for a donor to create any interest in favour 

of unborn persons as held in Fathimuthu v. Ghouse Ahmed Maracayer and Ors.,reported in 1986 

(2) CLJ 698 Madras. 

 

10. Inheritance on the basis of Doctrine of Representation 

 The nearer heir excludes the remote heir from inheritance as such Doctrine of representation 

does not find place in the Muslim law of inheritance. For example, A has two sons B and C. B has 2 

children i.e. D and E and C also has two children F and G. During the life time of A if B dies, then on 

the event of death of A only C shall be entitled to inherit A’s property. B’s children D and E shall not be 

entitled to any share in A’s property as such it is said that the nearer heir excludes the remote heir from 

inheritance.  

11. Manner of Distribution 

 Under the Muslim law, distribution of property can be made in two ways, firstly per capita or 

per strip distribution. Per – Capita distribution method is mostly used in the Sunni law, according to 

this method, the estate left over by the ancestors gets equally distributed among the heirs. Therefore, 
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the share of each person depends on the number of total heirs, the heir does not represent the branch 

from which he inherits. 

12. On the other hand, per strip distribution method is recognised in the Shia law, according to this 

method of property inheritance, the property gets distributed among the heirs according to the strip they 

belong to. Hence the quantum of their inheritance also depends upon the branch and the number of 

persons that belong to the branch. For example, if A has two sons i.e. B and C. B has two children i.e. 

D and E. C has three children F, G and H. Suppose on the death of A his property’s worth is estimated 

to be about 18,000. B and C would be entitled to an equal share of 9,000 each. . In case if B and C both 

die, then the extent of their children’s share shall be in following manner. B’s children D and E can 

only inherit the property to the extent of B’s share. Their share shall be 4,500 each. As far as the 

children of C are concerned the extent of property that they can inherit shall extend to 9000. Their 

respective shares shall be equal i.e. 3000 each. Hence, it can be said that the share of each person in this 

method of distribution varies. 

13. Right of Females in inheritance of property 

 Muslim law does not create any distinction between the rights of men and women and on the 

death of their ancestor and nothing can prevent both girl and boy child to become the legal heirs of 

inheritable property. Preferential rights do not exist but  the quantum of share of female heir is half of 

that of the male heirs. The justification for the said discrimination under Muslim law is that the female 

shall upon marriage receive mehr and maintenance from her husband whereas males will have only the 

property of the ancestors for inheritance and they have the duty of maintaining their wife and children. 

14. Rights of the step children 

 The rights of the step children do not extend to inherit the property of their step – parents, 

however the step brother can inherit property from their step sister or brother. 

15. Escheat 
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 In cases where a person dies without any heir then, the property of such a person shall go to the 

government as the state is considered as the ultimate heir of every deceased. 

16. Inheritance 

 The basis for inheritance in Muslim law is the classes of heirs, there are three principal classes 

of heirs called sharers who entitled for a specified share, residuaries and distant kindred, apart from 

these there are four subsidiary classes  

 The Sharers are 12 in number and are as follows: (1) Husband, (2) Wife, (3) Daughter, (4) 

Daughter of a son (or son's son or son's son and so on), (5) Father, (6) Paternal Grandfather, (7) Mother, 

(8) Grandmother on the male line, (9) Full sister (10) Consanguine sister (11) Uterine sister, and (12) 

Uterine brother. 

 

17. The share taken by each sharer will vary in certain conditions, for instance, a wife takes 1/4th of 

share in a case where the couple is without lineal descendants, and a one-eighth share otherwise. A 

husband (in the case of succession to the wife's estate) takes a half share in a case where the couple is 

without lineal descendants, and a one-fourth share otherwise. A sole daughter takes a half share but if 

the deceased has left behind more than one daughter, all daughters jointly take two-thirds. If the 

deceased had left behind son(s) and daughter(s), then, the daughters cease to be sharers and become 

residuaries instead, with the residue being so distributed as to ensure that each son gets double of what 

each daughter gets. The hon’ble Supreme court discussed about various steps in Muslim law of 

inheritance in a recent case between T.RAVI & ANR V/S B.CHINNA NARASIMHA & ORS ETC  

reported in 2017(7) SCC 342 as under:,  

 

“In Outlines of Muhammadan Law by Asaf A.A. Fyzee, 4th Edn, it has been observed that general 

principles of Islamic jurisprudence do not contemplate administration, but a mere distribution of the 

estate as per the principles laid down in Sirajiyyah. As per the Sunni law, a testator can leave a legacy 

to an heir only to the extent of 1/3rd of estate and not exceeding that. After death of a person the first 

step is to make payment of funeral expenses, debts and legacies. Thereafter, distribution of estate 
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among legal heirs, firstly to sharers, in the absence thereof, to residuaries, and in case of absence of 

both to distant kindred. As per Mulla, distribution takes place in the following manner :  

"61. Classes of heirs  

There are three classes of heirs, namely, (1) Sharers, (2) Residuaries, and (3) Distant Kindred: 

(1) "Sharers" are those who are entitled to a prescribed share of the inheritance; 

(2) "Residuaries" are those who take no prescribed share, but succeed to the "residue" after the claims 

of the sharers are satisfied; 

(3) "Distant Kindred" are all those relations by blood who are neither Sharers nor Residuaries." 

Sharers take in the following manner : 

"63. Sharers After payment of funeral expenses, debts, and legacies, the first step in the distribution of 

the estate, of a deceased Mahomedan is to ascertain which of the surviving relations belong to the class 

of sharers, and which again of these are entitled to a share of the inheritance, and, after this is done, to 

proceed to assign their respective shares to such of the sharers as are, under the circumstances of the 

case, entitled to succeed to a share. The first column in the accompanying table (p.66A) contains a list 

of Sharers; the second column specifies the normal share of each sharer; the third column specifies the 

conditions which determine the right of each sharer to a share, and the fourth column sets out the shares 

as varied by special circumstances." 

[44] Residuaries take if there are no sharers or if there are sharers, after satisfying their claims. As per 

Mulla, they will take in the following manner :  

"65. Residuaries If there are no Sharers, or if there are Sharers, but there is a residue left after satisfying 

their claims, the whole inheritance or the residue, as the case may be, devolves upon Residuaries in the 

order set forth in the annexed table (p.74A). 

The Residuaries or Agnatic heirs were the principal heirs before Islam; they continue to remain the 

principal heirs in Sunni law. Their premier position is, in Islam, always subject to the claims of near 

relations mentioned as the Koranic heirs. First they are satisfied by giving them their Koranic shares. 
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Residuaries are the relations whose rights were also recognized by tribal laws in Saudi Arabia before 

Islam. 

The rights of residuaries are recognized by the Holy Quran (by implication) and by the traditions of the 

prophet (PBUH) in very specific terms. 

The Holy Quran declares: 

"from what is left by parents and near kindred, there is a share for men and a share for woman, whether 

the property be small or large-a determinate share". 

"To (benefit) every one, we have appointed shares and heirs to property left by parents and near 

relatives " 

"Allah directs you concerning your children (their inheritance), to the male a portion equal to that of 

two females.." 

"They ask thee for a legal decision. Say: Allah directs (thus) about those who leave no descendants or 

ascendants as heir. If it is a man that dies, leaving a sister but no child, she shall have half the 

inheritance. If (such a deceased was) a woman who left no child, her brother takes her inheritance... If 

they are brothers and sisters, (they share), the male having twice the share of the female." 

The first two verses are clear proof that blood relations are entitled to inherit. Blood relations definitely 

include residuaries (the male agnates)." 

[see, Mohammad Mustafa Ali Khan, Islamic Law of Inheritance, 1st edition.]" 

[45] The "distant kindred" is dealt with in section 67 in Mulla's Principles of Mahomedan Law thus :  

"67. Distant Kindred (1) If there be no shares or Residuaries, the inheritance is divided amongst Distant 

Kindred. 

(2) If the only sharer be a husband or wife, and there be no relation belonging to the class of 

Residuaries, the husband or wife will take his or her full share, and the remainder of the estate will be 

divided among Distant Kindred." 
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18. Marriage under the Special Marriage Act, 1954: 

 Where a Muslim contracts his marriage under the Special Marriage Act, 1954, he ceases to be a 

Muslim for purposes of inheritance. Accordingly, after the death of such a Muslim his (or her) 

properties do not devolve under Muslim law of inheritance but the inheritance of the properties of such 

Muslims is governed by the provisions of the Indian Succession Act, 1925 and Muslim law of 

inheritance has no application. 

19. APOSTASY 

 Non-Mohammedan is not entitled to inherit the property of a deceased Mohammedan but this 

difficulty removed by section 3 of the Caste Disabilities removal Act, 1850 hence a non- Mohammedan 

is entitled to inherit in the property of the deceased Mohammedan whose heir he is but subsequent non- 

Mohammedan descendants are not entitled to inherit the property of a deceased Mohammedan 

 

20. WILLS UNDER MUSLIM LAW 

 Under Muslim Law, every adult Muslim of sound mind can make a will but a minor or a lunatic 

is not competent to execute a will, even though under Muslim Law a person gets the majority at the age 

of 15 years but in India, the case of will is governed by the Indian Majority Act according to which the 

minority terminates only at the age of 18 years, if the guardian has been appointed by the Court for the 

minor the minority will terminate at the age of 21 years. The legatee can be any person capable of 

holding property and bequest can be made to non-Muslim, institution, and charitable purposes. A 

bequest can be made to an unborn person and a will in favour of a child who is born within six months 

of the date of making the will can be a legatee, according to Shia Law, a bequest to a child in the womb 

is valid, even if the child is in the longest period of gestation i.e., ten lunar months.  

21. The property bequeathed must be capable of being transferred and the testator should be the 

owner of the said property, the property bequeathed should be in existence at the time of death of the 

testator even though it was not in existence at the time of execution of the will. A Muslim cannot 

bequest his property in favour of his own heir unless the other heirs consent to the bequest after the 
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death of the testator. Under Shia Law, a testator may bequest in favour of his heir so long as it does not 

exceed one third of his estate and such bequest is valid even without the consent of other heirs. The 

consent can be given before or after the death of the testator. But if the entire estate is bequeathed to 

one heir excluding other heirs entirely from inheritance, the bequest will be void in its entirety. 

According to Sunni Law, the consent by the heirs should be given after the death of the testator and the 

consent given during the lifetime of the testator is of no legal effect. Under Shia Law, the consent by 

the heirs should be free and a consent given under undue influence fraud, coercion or misrepresentation 

is no consent and the person who has given such consent is not bound by such consent. The consent by 

the heirs can be given either expressly or impliedly. If the heirs attest the will and acquiesce in the 

legatee taking possession of the property bequeathed, this is considered as sufficient consent. If the 

heirs do not question the will for a very long time and the legatees takes and enjoy the property, the 

conduct of heirs will amount to consent. If some heirs give their consent, the shares of the consenting 

heirs will be bound and the legacy in excess is payable out of the shares of the consenting heirs. When 

the heir gives his consent to the bequest, he cannot rescind it later on 

 

22. In a case between T.RAVI & ANR V/S B.CHINNA NARASIMHA & ORS ETC  reported in 

2017(7) SCC 342 the hon’ble Apex Court held that there cannot be testamentary disposition for more 

than 1/3rd of the property held by testator and the power of alienation in Muslim law is different from 

Hindu law and held thus:  

 

“Principle of rateable abatement in case heirs does not give consent Under Hanafi Law, if a 

Mohammedan bequests more than one/third of the property and the heirs does not consent to the same, 

the shares are reduced proportionately to bring it down to one/third. Bequests for pious purposes have 

no precedence over secular purposes, and are decreased proportionately. Bequests for pious purposes 

are classified into three categories:  

(i) Bequest for faraiz-purposes expressly ordained in the Koran viz. hajj, zakat  

and expiation for prayers missed by a Muslim.  
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(ii) Bequest for waji-bait-purposes not expressly ordained in the Koran, but which are proper viz. 

charity given for breaking rozas.  

(iii) Bequest for nawafali- purposes-deemed pious by the testator, viz. Bequest for constructing a 

mosque, inn for travellers or bequest to poor. The bequests of the first category take precedence over 

bequests of the second and the third category and bequests of the second category take precedence over 

those of the third. 

Under Shia Law, the principle of rateable abatement is not applicable and the  bequests made prior in 

date take priority over those later in date. But if the bequest is made by the same will, the latter bequest 

would be a revocation of an earlier bequest, a will may be made either orally or in writing and though 

in writing it does not require to be signed or attested, there is no particular form is necessary for making 

a will, if the intention of the testator is sufficiently ascertained, even though the oral will is possible but 

the burden to establish an oral will is very heavy and the will should be proved by the person who 

asserts it with utmost precision and with every circumstance considering time and place. But if the 

marriage of a Muslim has been held under Special Marriage Act, 1954, the provisions of Indian 

Succession Act, 1925 will be applicable and he cannot execute a will under Muslim law” 

 

23. Revocation of will by a Muslim  

 The testator can revoke his will at any time either expressly or impliedly either oral or in 

writing, the will can be revoked impliedly by testator transferring or destroying completely or altering 

the subject matter of the will or by giving the same property to someone else by another will.  

 

24. Hiba (Gift) 

 Under Islamic law of hiba, a person can gift his/her whole property to any one but the essential 

ingredients of hiba are: (i) there is clear intention of donor to gift his movable or immovable property; 

(ii) proof of acceptance of the hiba by donee; and (iii) delivery of possession. It means that the donor 

must disown and dispossess and the donee immediately acquires the possession and ownership. 

Possession does not mean that in all the cases it must be physical but  even it can be under constructive 
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possession. This view is already upheld in many decisions of the Privy Council, hon’ble Supreme 

Court and various high courts. For valid hiba under the Muslim law no other restriction is imposed like 

writing or registration,  

 

25. In Hafeeza Bibi And Others Versus Shaikh Farid (Dead) By LRs. And Others, reported in 

2011(5) SCC 654 the hon’ble Supreme court discussed these three essential ingredients for a valid gift 

deed in respect of an immovable property under Muslim Law as under:  

"24. The position is well settled, which has been stated and restated time and again, that the three 

essentials of a gift under Mohammadan Law are; (i) declaration of the gift by the donor; (2) acceptance 

of the gift by the donee and (3) delivery of possession. Though, the rules of Mohammadan Law do not 

make writing essential to the validity of a gift; an oral gift fulfilling all the three essentials makes the 

gift complete and irrevocable. However, the donor may record the transaction of gift in writing. 

xxx xxx xxx xxx 

27. In our opinion, merely because the gift is reduced to writing by a Mohammadan instead of it having 

been made orally, such writing does not become a formal document or instrument of gift. When a gift 

could be made by Mohammadan orally, its nature and character is not changed because of it having 

been made by a written document. What is important for a valid gift under Mohammadan Law is that 

three essential requisites must be fulfilled. The form is immaterial. If all the three essential requisites 

are satisfied constituting a valid gift, the transaction of gift would not be rendered invalid because it has 

been written on a plain piece of paper. The distinction that if a written deed of gift recites the factum of 

prior gift then such deed is not required to be registered but when the writing is contemporaneous with 

the making of the gift, it must be registered, is inappropriate and does not seem to us to be in 

conformity with the rule of gifts in Mohammadan Law. 

28. In considering what is the Mohammadan Law on the subject of gifts inter vivos, the Privy Council 

in Mohammad Abdul Ghani stated that when the old and authoritative texts of Mohammadan Law were 

promulgated there were not in contemplation of any one any Transfer of Property Acts, any 
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Registration Acts, any Revenue Courts to record transfers of possession of land, and that could not have 

been intended to lay down for all time what should alone be the evidence that titles to lands had passed. 

29. Section 129 of T.P. Act preserves the rule of Mohammadan Law and excludes the applicability of 

Section 123 of T.P. Act to a gift of an immovable property by a Mohammadan. We find ourselves in 

express agreement with the statement of law reproduced above from Mulla, Principles of Mahomedan 

Law (19th Edition), page 120. In other words, it is not the requirement that in all cases where the gift 

deed is contemporaneous to the making of the gift then such deed must be registered under Section 17 

of the Registration Act. Each case would depend on its own facts. 

30. We are unable to concur with the view of the Full Bench of Andhra Pradesh High Court in the case 

of Tayyaba Begum. We approve the view of the Calcutta High Court in Nasib Ali that a deed of gift 

executed by a Mohammadan is not the instrument effecting, creating or making the gift but a mere 

piece of evidence, such writing is not a document of title but is a piece of evidence. We also approve 

the view of the Gauhati High Court in the case of Mohd Hesabuddin. The judgments to the contrary by 

Andhra Pradesh High Court, Jammu and Kashmir High Court and Madras High Court do not lay down 

the correct law." 

 

26. In HIFAZATH HUSSAIN AND OTHERS V/S SADIQ HUSSAIN @ MUSHRAF reported 

in ALT 2016 (4) 323 the hon’ble court after discussing the law in respect of registration of gift by 

various decisions held as under 

“[20] The sum and substance of all the expressions are that oral gift is valid, provided there is the open 

declaration by donor of the intention to gift and its acceptance by donee and delivery of possession 

(physical or constructive), as the case may be, and once there is a document even subsequent to it, it no 

way requires registration with mere acknowledgment of past transaction, however, from the latest 

expression of 2014 in Rasheeda Khatoon, supra, there is an observation of a contemporaneous one 

requires registration, though, from the earlier expression of 2011 Rasheeda supra, the contemporaneous 

gift also no way requires registration. The latest expression of the Apex Court in Rasheeda Khatoon 

thus one way supports the Full Bench expression of the A.P. High Court in Smt. Tayyaba Begum supra. 
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Same can be taken as a law of land and as a binding precedent, also for the reason under Article 

366(10) of the Constitution of India, a custom is not recognized as part of the existing law for the same 

to prevail over such a personal law practice and custom to nullify or override the statutory provision in 

Section 17 of the Registration Act, which mandatorily requires registration of a transfer of immovable 

property once by virtue of the terms of the document, the transfer is effected. The concept of the pre- 

constitutional law covered by the Police Act,1861 where from section 44 is in conflict with Section 154 

of Cr.P.C., to the extent of the repugnancy shall not prevail but for given weight to Section 154 of 

Cr.P.C., being the existing law as per Article 366(10) of the Constitution as laid down by the 5 judges 

Bench expression of the Apex Court in Lalitkumari Vs. Government of Utterpradesh, 2014 2 SCC 1 at 

paras 57 to 63. 

 

27. The hon’ble High Court in AMIR ALI KHAN V/S SHAHALAM KHATOOM reported in 

AIR 1974 (AP) 23 discussed the situation where the property made gift while it was under mortgage 

with regard to the last condition of delivery of possession and held that it is sufficient if the donor 

delivers symbolic possession of the property  by handing over the gift deed and held thus: 

“The law on the subject is succinctly stated in Mulla's Principles of Mohammadan Law (Sixteenth 

Edition) by Hidayatullah, C.J., in Section 145 (at page 138). That section is in the following terms:--  

145. "Gift of equity of redemption. --- 

(1) A gift may be made by a mortgagor of his equity of redemption 

(2) There is a conflict of opinion whether a gift of an equity of redemption. Where the mortgagee is in 

possession of the mortgaged property at the date of the gift, is valid. The High Court of Bombay has 

held that it is not (Ismal v. Ramji) (1899) ILR 23 Bom 682 ; Mohinuddin v. Manchershah (1882) ILR 

Bom 650. On the other hand , it has been held by the High Court of Calcutta that it is valid ; AIR 1922 

Cal 422; 57 Cal LJ 375 = (AIR 1933 Cal 735). The latter, it is submitted, is the correct view. It has been 

so held by the High Courts of Patna and Allahabad and AIR 1955 All 244 ." 
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It would suffice, to constitute a valid gift of property in the possession of a mortgagee, if the donor 

delivers symbolic possession of the property to the donee by handing over the gift deed divesting 

himself of his title, rights and interest in the property and it is not necessary that there should be any 

overt act either by way of beat of tom tom or publication or notice to the mortgagee or the like. 

[18] We, therefore, hold that our learned brother was right in coming to the conclusion that the gift of 

the property in question was complete and valid”. 

 

28. In KHURSIDA BEGUM (D) BY LRS & ORS V/S KOMAMMAD FAROOQ (D) BY LRS 

& ANR reported in AIR 2016 (SC) 694 the hon’ble Supreme Court discussed the gift in undivided 

share of property and delivery of the possession of the property as under: 

 

"[10] Learned counsel for the parties have referred to the principles of Mohammedan Law as compiled 

in "Mulla Principles of Mohammedan Law, 20th Edition by Lexis Nexis, paras 152 and 160 which are :  

"152. Delivery of possession of immovable property (1) Where donor is in possession A gift of 

immovable property of which the donor is in actual possession is not complete, unless the donor 

physically departs from the premises with all his goods and chattels, and the donee formally enters into 

possession. 

(2) Where property is in the occupation of tenants A gift of immovable property which is in the 

occupation of tenants may be completed by a request by the donor to the tenants to attorn to the donee, 

or by delivery of the title deed or by mutation in the Revenue Register or the landlord's sherista. But if 

the husband reserves to himself the right to receive rents during his lifetime and also undertakes to pay 

Municipal dues, a mere recital in the deed that delivery of possession has been given to the donee will 

not make the gift complete. 

(3) Where donor and donee both reside in the property No physical departure or formal entry is 

necessary in the case of a gift of immovable property in which the donor and the donee are both 

residing at the time of the gift. In such a case the gift may be completed by some overt act by the donor 
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indicating a clear intention on his part to transfer possession and to divest himself of all control over the 

subject of the gift. The principle for the determination of questions of this nature was thus stated by 

West, J. in a Bombay case. "When a person is present on the premises proposed to be delivered to him, 

a declaration of the person previously possessed puts him into possession without any physical 

departure or formal entry. 

160. Gift of mushaa where property divisible. A gift of an undivided share (mushaa) in property which 

is capable of division is irregular (fasid), but not void (batil). The gift being irregular, and not void, it 

may be perfected and rendered valid by subsequent partition and delivery to the donee of the share 

given to him. If possession is once taken the gift is validated. 

Exceptions: A gift of an undivided share (mushaa), though it be a share in property capable of division, 

is valid from the moment of the gift, even if the share is not divided off and delivered to the donee, in 

the following cases  

(1) where the gift is made by one co-heir to another. 

(2) where the gift is of a share in a zemindari or taluka 

(3) where the gift is of a share in freehold property in a large commercial town. 

(4) where the gift is of shares in a land company." 

[11] A perusal of the above shows that while gift of immovable property is not complete unless the 

donor parts with the possession and donee enters into possession but if the property is in occupation of 

tenants, gift can be completed by delivery of title deed or by request to tenants to attorn to the donee or 

by mutation. It is further clear that gift of property which is capable of division is irregular but can be 

perfected and rendered valid by subsequent partition or delivery. Exceptions to the rule are : where the 

gift is made by one co-heir to the other; where the gift is of share in a zemindari or taluka; where gift is 

of a share in freehold property in a large commercial town, and where gift is of share in a land 

company. 
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[14] We find force in the submission. The gift had no infirmity under the Muslim Law either on the 

ground that the possession was not delivered or on the ground that the gift was hit by Hiba-bil-Musha. 

The gift was by father to his minor son. Property is under tenancy. The gift is by a registered deed. 

Right to collect rent stands transferred to donee. The property is located in the city of Jaipur which is 

mentioned in Para 2 of the plaint as well as in the gift deed. The courts below are not justified in not 

giving effect to the gift which has been held to be genuine 

 

29. In INSPECTOR-GENERAL OF REGISTRATION AND STAMPS, GOVERNMENT OF 

HYDERABAD V/S TAYYABA BEGUM reported in AIR 1962(AP) 199 on reference made by the 

Board of Revenue under section 55 of the Hyderabad Stamp Act (IV of 1331-F. ) to decide whether the 

document in question operates as a gift deed or whether it merely evidences a past transaction the 

Hon’ble High Court discussed as follows: 

“[8] So, if the idea in the instant case was merely to reduce to writing what had already happened, the 

formalities of section 123 of the Transfer of Property Act need not be observed. But if it is the former, 

there should be a registered instrument with an attestation of at least two witnesses. In this connection, 

we may turn to the provisions of section 17 of the Indian registration Act. That requires inter alia all 

non-testamentary instruments which purport to or operate to create any right, title or interest in 

immoveable property to be compulsorily registered. 

[9] We have to examine the document in question in the light of these rules. No doubt, there are recitals 

therein which relate to past transaction. But that is not decisive of the matter. What is the purpose 

which it was designed to serve ? That the executant did not treat it as a memorandum of a completed 

hiba is evident from some of the sentences in the deed, such as : "i deemed it necessary to excute a 

deed also making a declaration in favour of my son. . . in accordance with the Muslim law " and the 

last portion of the document. The anxiety of the donor to free the title of the donee to the property from 

all doubts and to save him from future litigation is clearly exhibited in the last sentence. "i pray that no 

one may have any kind of doubt regarding the ownership of Syed Ehsan hussain and that if per chance 

any doubt at all should arise, this deed of Ekrarnama may prove sufficient. "this sentence is expressive 

of her intention to silence all doubts regarding the ownership of the property with the aid of this 
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document. She did not want anyone to challenge the title of the donee to the house in question. This 

object could be attained only if it is regarded as a conveyance, a document which effected the transfer 

by its own force. If, on the other hand, if it is a mere record of a past transaction, that would not have 

the desired effect. There is one circumstance which gives some indication as to the intention of the 

executant of the document. The document is attested by two witnesses as required by section 123 of the 

Transfer of Property Act. No doubt, this is not conclusive of the matter. But it is indicative of the desire 

of the executant that it should serve as evidence of the gift and not as a memorandum of a past 

transaction. 

[10] For these reasons, we hold that the document in question falls within the sweep of section 17 of 

the Indian Registration Act and, it is chargeable to duty as a gilt deed. The reference is answered 

accordingly. Answered accordingly” 

 

30. CONFLICT BETWEEN MUSLIM LAWS AND OTHER 

 LAWS 

 In a case between T.RAVI & ANR V/S B.CHINNA NARASIMHA & ORS ETC  reported in 

2017(7) SCC 342 the hon’ble Apex Court discussed the situation where the conflict exist between the 

Muslim Law and other laws in respect of disposition of property as under: 

  

“[48] When we consider the incidents of disposition of property under different laws, we have to 

consider the personal law and then to apply the general principles of tenancy law to the permissible 

non-conflict zone to personal law which holds the field for the parties to arrive at a decision. The Privy 

Council in the case of Imambandi & Ors. v. Mutsaddi & Ors., 1918 45 IndApp 73 considering the 

distinction between the law which is applicable to Mohammedans, has held that there is a sharp 

distinction which has to be drawn with other laws with respect to its special nature. The Court 

cautioned to apply the foreign decisions which are on considerations and conditions totally differing 

from those applicable to or prevailing in India. The Privy Council has observed thus :  
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"45. Their Lordships cannot help deprecating the practice which seems to be growing in some of the 

Indian Courts of referring largely to foreign decisions. However useful in the scientific study of 

comparative jurisprudence, reference to judgments of foreign Courts, to which Indian practitioners 

cannot be expected to have access, based often on considerations and conditions totally differing from 

those applicable to or prevailing in India, is only likely to confuse the administration of justice." 

Thus, in our opinion, courts have to be careful to apply the decision of Muslim law to a case relating to 

Hindu law and the foreign decisions and vice versa. There cannot be universal application of principles 

of law on a particular subject. Special laws by which parties are governed are also to be taken into 

consideration so as to arrive at a just conclusion.. 

31. Some of the Decisions 

 

No Joint family concept under Muslim Law, inheritance of property 

HIGH COURT OF ANDHRA PRADESH (D.B.)  

MD ALIUDDIN FAROOQUI (DIED) BY LRS V/S MOHD KARAMATH HUSSAIN 

2003 (3) ALD 528 

 

“It is an admitted fact that there is no joint family system under Muslim Law and as such no member of 

a family even if they reside jointly cannot claim a share in the property held by a Muslim as per Section 

57 of the Principles of Mohammedan Law. To put it aptly, a member of a Muslim family cannot claim 

as a matter of right a share in the property held by a Muslim unless it is proved that the properties were 

acquired by pooling the energies of all the people concerned as per Section 57 of the Principles of 

Mohammedan Law. Admittedly neither Vilayath Hussain nor any other blood relation of late Mustafa 

Hussain were claiming property as the property acquired by late Mustafa Hussain was for the benefit of 

their family. 

[9] Now coming to the inheritance of the property of a Muslim, Section 41 of the Principles of 

Mohammedan Law deals with the devolution of inheritance. Section 44 deals with the distribution of a 

estate. Section 56 deals with the vested inheritance. Since these Sections through light on the issue it is 

useful to extract the same:  
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"41. Devolution of inheritance :--Subject to the provisions of Sections 39 and 40, the whole estate of a 

deceased Mohammedan if he has died intestate, or so much of it as has not been disposed of by will, if 

he has left a will (Section 118), devolves on his heirs at the moment of his death, and the devolution is 

not suspended by reason merely of debts being due from the deceased (k). The heirs succeed to the 

estate as tenants-in-common in specific shares (1). 

44. Distribution of estate :--Since the estate devolves on the heirs at the moment of the death of the 

deceased, they are at liberty to divide it at any time after the death of the deceased. The distribution is 

not liable to be suspended until payment of the debts. 

56, Vested inheritance :--A " vested inheritance" is the share which vests in an heir at the moment of the 

ancestor's death. If the heir dies before distribution, the share of the inheritance which has vested in him 

will pass to such persons as are his heirs at the time of his death. The shares therefore are to be 

determined at each death (y). See Section 41 above." 

[10] From a reading of the above three Sections it is seen that if a Muslim dies inter state the property 

devolves on his heirs at the moment of his death and any of the pre-deceased legal heir or heirs are not 

entitled for a share. Under Section 56 of a heir of the deceased person got property on the death of his 

ancestor and if he dies before partition of the property the share vested remains intact and his heirs on 

his death. Hence to the extent of the claim of the defendants that the predeceased legal heirs of a 

Muslim person (i.e.,) Raza Hussain and Riaz Hussain who predeceased Late Mustafa Hussain cannot 

have a right over the property is sustainable and it is accordingly held In favour of the defendants. 

[11] As far as inheritance is concerned Section 61 of the Principles of Mohammadan Law reads as 

follows:  

"61. Classes of heirs :--There are three classes of heirs, namely, (1) Sharers (2) Residuaries and (3) 

Distant Kindred: 

(1) "Sharers" are those who are entitled to a prescribed share of the inheritance; 

(2) "Residuaries" are those who take no prescribed share, but succeed to the "residue" after the claims 

of the sharers are satisfied; 
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(3) "Distant Kindred" are all those relations by blood who are neither Sharers nor Residuaries (a)." 

Section 63 of the Principles of Mohammedan Law deals with the sharers who are entitled for a share in 

the property and the extent of share they get on the death of a Muslim and Vilayath Hussain cannot be a 

sharer. Section 65 deals with residuaries. As per this section the residuaries are shown in a table 

annexed to the section. Table of Residuaries specifies the order of succession as per Sunni Law. As the 

parties are governed by Sunni Law, the same is extracted hereunder: 

III- DESCENDANTS OF FATHER: 

5. FULL BROTHER. 

FULL SISTER-takes as a residuary with full brother, the brother taking a double portion. 

6. FULL SISTER.- In default of full brother and the other residuaries above named, the full sister takes 

the residue if any, if there be (1) a daughter or daughters, or (2) a son's daughter or daughters h.l.s., or 

even if there be (3) one daughter and a son's daughter or daughters h.l.s. See Sir.pp.24-25. 

7. CONSANGUINE BROTHERS. 

CONSANGUINE SISTER- takes as a residuary with consanguine brother, the brother, taking a double 

portion. 

8. CONSANGUINE SISTER.-In default of consanguine brother and the other residuaries above 

named, the consanguine sister takes the residue, if any, if there be (1) a daughter or daughters or (2) a 

son's daughter or daughters h.l.s., or even if there be (3) one daughter and a son's daughter or daughters 

h.l.s. See Sir.pp.24-25.  

9. FULL BROTHER'S SON. 

10. CONSANGUINE BROTHER'S SON. 

11. FULL BROTHER'S SON'S SON. 

12. CONSANGUINE BROTHER'S SON'S SON. 

Then come remoter male descendants of No. 11 and No. 12, that is, the son of No. 11, then the son of 

No. 12, then the son's son of No. 11, then the son's son of No. 12 and so on in like order." 
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"69. Rules of exclusion :--The first class of Distant Kindred comprises such of the descendants of the 

deceased as are neither Sharers nor Residuaries. The order of succession in this class is to be 

determined by applying the following two rules in order. 

Rule (1)- The nearer in degree excludes the more remote. 

Rule (2)- Among claimants in the same degree of relationship, the children of Sharers and Residuaries 

are preferred to these of Distant Kindred." 

 

 

32. Adoption 

HIGH COURT OF ANDHRA PRADESH 

STATE OF ANDHRA PRADESH V/S HUSNA BEGUM 

2006 LawSuit(AP) 1417 

 

 Adoption is not recognized by Mohammedan Law. In the 'principles of Mahomedan law' by 

Mulla, (19th Edition) (Thirteenth Reprint 2005) at page 283 it is stated-  

"The Mahommedan Law does not recognize adoption as a mode of filation" in B. R. Verma's 

'commentaries on Mohammedan Law' (8th Edition) at page 313 it is stated "adoption not recognized by 

Mohammedan Law:- Adoption shall not confer upon any person the statlus of a child except in the 

following cases (1) Where subject to the provisions of the Shariat Act (XXVI of 1937) there is a valid 

custom of adoption. (2) Where it is permitted by the provisions of any law for the time being in force" 

There is no evidence with regard to custom of adoption in this case. So, it can safely be said that second 

defendant is not the adopted daughter of Gulam Hussain. 

 

33. In SHAIK MOHD ALI ANSARI AND OTHERS V/S SHAIK ABDUL SAMED (DIED) 

PER LRS AND OTHERS reported in 2012 (5) ALT 325  discussed various decisions with regard 

to joint property as under:  
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[19] Thus, it is only if a Mohammedan makes out a case of partnership, agency or fiduciary 

relationship that he can contend that property purchased in the name of one was for the benefit of all. In 

such a case the person seeking relief would have to establish that the person who stood in fiduciary 

capacity made use of the common fund of the parties in making the purchase or that he took advantage 

of his fiduciary relationship in the transaction. It must however be remembered, as pointed out by a 

Division Bench of the Madras High Court in SAUDAGAR MUHAMMAD ABDUL RAHIM BAIG 

SAHEB V/s. SAUDAGAR MUHAMMAD ABDUL HAKIM BAIG SAHEB,1931 AIR(Mad) 553 and 

affirmed by a Division Bench of the Patna High Court in RUKAIYA BEGUM V/s. FAZALUR 

RAHMAN, 1998 AIR(Pat)1 though there is nothing contrary to law in Mohammedan adult members of 

a family carrying on family trade for the benefit of all the members of the family and the Court would 

normally uphold such an arrangement and such other legal consequences as in law that would follow 

from it, notwithstanding the fact that there is no presumption of jointness in Mohammedans, the Court 

would not import into it the same legal consequences that would follow when such an arrangement is 

conducted by a Hindu Joint Family. In SHUKRULLA V/s. Mt. ZUHRA BIBI, 1932 AIR(All) 512a 

Division Bench of the Allahabad High Court held:  

"... Where male members of a family live in union so as to have jointness in mess, business and 

property, there can be little difficulty in tracing their relations inter se to an implied agreement which 

clothes each with a representative capacity in reference to his co-sharers. Each must be deemed to be 

acting not only for himself, but for all in his dealings with regard to joint property and business. 

Accordingly any acquisitions made by any one member should be considered to have been made by all 

through the one who actually made it. In such a case, as among partners, each is the manager or agent 

of the others. The position is not so simple as regards the heirs whose rights are not recognized by any 

overt act of the surviving male members. The case of female and minor heirs and those not living on 

the spot, all of whom belong to this category, rests on a somewhat different footing. Their right to share 

subsequent additions can arise only if the circumstances are such that the male members can be 

considered to have continued the business and held the joint property on their behalf or in some way 

made themselves trustees for them in making fresh acquisitions so as to be liable to hold for them part 

of the resultant benefit."  

[20] In AMINADDIN MUNSHI V/s. TAJADDIN, 1932 AIR(Cal) 538a Division Bench of the Calcutta 

High Court observed that though members of a Mohammedan family living in commensality do not 

form a joint family in the sense that the expression is used with regard to Hindus and there is no 
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presumption, as under Hindu Law, that acquisition of the members is made for the benefit of the joint 

family, the situation would be different when it is shown that the members of the family were 

possessing the disputed properties jointly. In such a case, it is not a question merely of the messing 

together of the members of the Mohammedan family as they possess the properties in common and in 

jointness. Under such circumstances, the burden would lie upon the managing member of the family to 

establish that the properties acquired by him during the jointness of the family would not belong to all 

the members of the family. The managing member would stand in a fiduciary relationship to the other 

members of his family and would have certain obligations to discharge with reference to them. Thus, 

where properties are acquired by the managing member, the burden of proving that the said property 

was not the property of the joint family but was self-acquired would rest upon the managing member 

himself. 

[21] This principle was followed by a Division Bench of the Patna High Court in MST.BIBI BINTUL 

FATMA V/s. S.M.AFTAB AHMAD, 1963 AIR(Pat) 128 while upholding the right of the other 

members of such a family to seek partition of the joint movable and immovable properties held by the 

managing member of the family. In SAUDAGAR MUHAMMAD ABDUL RAHIM BAIG SAHEB3, 

the Madras High Court observed that it is not an uncommon thing in the Madras Presidency where 

members of the Mohammedan community live surrounded by Hindus, that they absorb and adopt 

Hindu social ideas and tend to look upon their own social customs from a Hindu point of view. It is 

therefore common for descendants of Mohammedans to live and trade together and the property is held 

by several members of the family in the shares to which they are entitled under Mohammedan Law. 

The Court therefore held that where one such member, upon the death of his father, puts himself in a 

fiduciary relationship with the other members of the family and assumed the management of the 

properties, he would be accountable to the other members of the family, not as a co-owner but because 

of the fiduciary relationship he adopted towards them. 

[22] In SK.KABIR V/s. NARAYANDAS LACHMAN DAS LIMITED, 1955 AIR(Ori) 24a Division 

Bench of the Orissa High Court observed that when Mohammedans who live and mess together trace 

their origin to a common ancestor, carry on business jointly and make acquisitions, their rights are to be 

determined with reference to the contract, either express or implied. 

[23] In C.KRISHNAMURTHY SETTY V/s. ABDUL KHADAR,1956 AIR(Mys) 14a Division Bench 

of the Mysore High Court observed that if during the continuance of the family, properties are acquired 

in the name of the managing member of the family and it is proved that they are possessed by all the 

members jointly, the presumption is that they are properties of the family and not the separate 

properties of the member in whose name they stand. 
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Paper submitted by 

Syed Kaleemulla, VII Additional Senior Civil Judge, Visakhapatnam 

on 

Muslim Law of Inheritance 

Introduction:- 

 

“There is a tradition which alleges that the Prophet of Islam said that knowledge of 

the prescribed shares in the Islamic system of inheritance constitutes one-half of the 

sum total of human knowledge.”  -   J.N.D Anderson: Islamic Law of Testate and 

Intestate and the Administration of Deceased Person's Assets, Published in Islamic 

Law in Modern India. 

 

According to the pre-Islamic customary law:- 

1.  The nearest male agnate or agnates succeeded to the entire estate of the 

deceased. 

2.  Females and cognates were excluded. 

3.  Descendants were preferred to ascendants and ascendants to collaterals. 

4.  When the agnates were equally distant to the deceased, the estate was divided 

per capita. 

     (Source: Mohammedan Law by Tyabji, page 555) 

 

 To understand the above pre-Islamic customary law and post-Islamic law of 

inheritance, it would be desirable to know definitions of certain concepts like, 

agnates, cognates, descendants, ascendants, collaterals, per capita, per stripe, etc. 

The following are some of the definitions relevant for our topic.   

Agnate:- An agnate is a relation who is related to the deceased wholly through the 

males.  (For example, son's son, son's son's son however distant may be, son's 

daughter, son's son's daughter,  father's father, father's mother, father's father's 

father, father's father's mother; brother, brother's daughter, brother's son, etc.)  

Agnates may be descendants, ascendants or collaterals. 

 

Cognate:- A cognate is a relation who is related to the deceased through one or 

more females. (For example, daughter's daughter, daughter's son, daughter's 

daughter's daughter, daughter's daughter's son, daughter's son's daughter, 

daughter's son's son; mother's mother, mother's father; father's mother's mother, 

father's mother's father; mother's sister, mother's brother, mother's brother's 

daughter, mother's brother's son, etc.) Cognates may also be descendant, 
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ascendants, or collaterals.   

 

Descendants:- Descendants are the offspring of the deceased up to any degree 

descent (downwards) i.e., children, children of children. (For example, sons and 

daughters are the immediate descendants and the children and grandchildren of 

sons and daughters are also descendants.) 

Ascendants:-  Ascendants are the ascent (upwards), means ancestors of parents 

are also included.  (For example, father and mother are immediate ascendants and 

father's father, father's mother, mother's father and mother's mother are also 

descendants.) 

Collaterals:- Collaterals are the descendants in parallel lines from a common 

ancestor or ancestors.   Collaterals may be agnates or cognates.  (For example, 

consanguine brothers and sisters; uterine brothers and sisters; paternal uncles, 

paternal aunts and their children; maternal uncles, maternal aunts and their 

children.) 

Full Blood:- When the father and mother of two persons(male and female) are the 

same, they are related to each other by full blood.  (For example, a real brother and 

a real sister are related to each other by full blood.)    

Uterine Blood:-  When two persons(male and female) have the same mother but 

different fathers, they are related to each other by uterine blood.  (For example, if 

B, a female, marries A, a male, and a son Q is born to B, A dies and B remarries C 

and a daughter R  is born to B through C, Q and R are related to each other as 

brother and sister by uterine blood.   

 

Consanguinity:-  Consanguinity is the relation of persons descended from a 

common ancestor.  Consanguinity is of two kinds – lineal and collateral.  For 

better understanding of the this concept of consanguinity the definitions mentioned 

in Indian Succession Act, 1925, though not relevant to the Mohammedan Law, are 

mentioned below: 

 Section 24 of the Indian Succession Act, 1925 says – Kindred or 

Consanguinity: Kindred or consanguinity is the connection or relation of a person 

descended from the same stock or common ancestor.  

 Section 25 of the Indian Succession Act, 1925:- “Lineal Consanguinity – (1) 

Lineal consanguinity is that which subsists between two persons, one of whom is 

descended in a direct line from the other, as between man and his father, 

grandfather and great grandfather, and so upwards in the direct ascending line; or 

between a man and his son, grandson, great grandson and so downwards in the 
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direct descending line.   

(2)  Every generation constitutes a degree either ascending or descending. 

(3)  A person's father is related to him in the first degree, and so likewise is his son; 

his grandfather and grandsons in the second degree; his great grandfather and great 

grandsons in the third degree and so on.” 

 Section 26 of Indian Succession Act, 1925:- “Collateral Consanguinity: (1)  

Collateral consanguinity is that which subsists between two persons who are 

descending from the same stock or ancestor, but  neither of whom descended 

directly from the same line from the other. 

 

(2)  For the purpose of ascertaining in what degree of kindred and collateral relative 

stands to a person deceased, it is necessary to reckon upwards from the person 

deceased to the common stock and then downwards to the collateral relative, a 

degree being allowed for each person, both ascending and descending.” 

 

True grandfather how high soever:-  A true grandfather is a male ascendant 

however distant, between whom and the deceased no female intervenes. (For 

example, father's father, father's father's father, father's father's father's father how 

high soever.) 

False grandfather how high soever:- A false grandfather is a male ascendant 

however distant, between whom and the deceased a female intervenes. ( For 

example, mother's father, mother's father's father, mother's mother's father; father's 

mother's father, father's father's mother's father how high soever.) 

True grandmother how high soever:-  A true grandmother is a female ascendant 

however distant,  between whom and the deceased no false grandfather 

intervenes. ( For example, father's mother, father's mother's mother, father's 

father's mother; mother's mother, mother's mother's mother how high soever.) 

False grandmother how high soever:-  A false grandmother is a female ascendant 

however distant, between whom and the deceased a false grandfather intervenes. 

(For example, mother's father's mother, father's mother's father's mother how high 

soever.) 

Son's son how low soever:-  A son's son is a lineal  male child of a lineal male 

descendant however distant. (For example, son's son, son's son's son, son's son's 

son's son, and so on are all son's sons how low soever.) 

Son's daughter how low soever:- A son's daughter is a lineal female child of a 

lineal male descendant however distant.  (For example, son's daughter, son's son's 

daughter, son's son's son's daughter, son's son's son's son's daughter, and so on are 
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all son's daughters how low soever.) 

Heir:-  An heir is a person, female or male, who is entitled to inherit the property 

of intestate. (For example, any person whether a son or a daughter who is entitled 

to get a share in the property of the father who dies intestate, is his heir.) 

Substituted heirs:-  A child of a son however distant, the true grandfather however 

distant and the true grandmother how high soever of an intestate are substituted 

heirs.   

Intestate:-  Intestate is a person who dies without making a will.   

Sharers:-  Sharers are those persons including male or female, who are entitled to 

specified shares of inheritance in the property of the deceased.   

Residuaries:-  Residuaries are those persons who are entitled to the residue of the 

property of the deceased left after allotting specified shares to the Sharers.  (The 

Residuaries's shares are not specified.) 

Distand kindred:-  Distant kindred are those blood relations of the deceased who 

are neither Sharers nor the Residuaries.   

Per capita:-  When a number of individuals takes the property in equal shares, they 

are said to take per capita.  (For example, when the property is divided into equal 

parts between two sons of a son, and three sons of another son, it is called per 

capita, each taking 1/5 share.) 

Per stripes:-  When the property is distributed according to stocks or branches 

and not according to the number of individuals, they are said to take per stripes.  

[For example, if two sons of a deceased already dead and he is survived by two sons 

of his one predeceased son and three sons of his another predeceased son, the 

grandsons would get only those shares which their fathers would have taken.  It 

means the property is divided into two parts.  Two sons of a son will get ½ and 

among them it will be divided per capita, each taking ¼( ½  X ½ ,= ¼ ) and the three 

sons of another son will also get ½ only and among them also it will be divided per 

capita, each taking 1/6(1/2 X 1/3   = 1/6)] 

(Note: The above definitions are taken from Mulla on Mohammedan Law, 2nd Edition, 

written by I. Mulla, published by Dwivedi Law Agency) 

 

 While the male agnates were in full control of inheritance excluding all the 

females, a case came to the holy Prophet: The widow of a man called Saad b. Al-

Rabii came to the holy Prophet with her two daughters and said, “O Prophet, these 

are the daughters of Saad b. Al-Rabii.  Their father died a martyr's death beside you 

in a battle.  But their (paternal) uncle has taken Saad's estate and they(daughters) 

cannot marry unless they have property.” 
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 At that time, a verse of  Holy Quran revealed was on the holy Prophet which 

entirely amended the pre-Islamic customary law of inheritance.  Basing on the verse, 

the holy  Prophet told the uncle of the daughters of Saad, “Give two daughters of 

Saad 2/3 of the estate, give their mother 1/8 and keep the remainder for yourself.”  

Thus the females (daughters and wife) became Quranic Sharers and some of the pre-

Islamic Sharers became the  Residuaries.    

 

 It is pertinent to mention the translation of relevant verses of Chapter-4 

“Surah Al-Nisa (The Women)” of Part-4 of the Holy Quran revealed by the Allah on 

his beloved Prophet about more than 1430 years ago from now: 

 

 Verse-7:-  “From what is left by parents and those nearest related there 

is a share for men and a share for women, whether the property be small or 

large – a determinate share.” 

 

 Verse-8:-  “But if at the time of division, other relatives or orphans or 

poor are present, feed them out of the (property), and speak to them words of 

kindness and justice.” 

 

 

 Verse-11:-  “Allah (thus) directs you as regards your children's 

(inheritance): 

   to the male a portion equal to that of two females; 

   if only daughters, two or more, their share is two-thirds(2/3) 

of the inheritance; 

   if only one(daughter), her share is half;  

   for parents, a sixth share of the inheritance to each, if the 

deceased left children; 

   if (the deceased left) no children, and the parents are the 

(only) heirs, the mother has a third; 

   if the deceased left brothers(or sister), the mother has a 

sixth.  

   (The distribution in all cases is) after payment of legacies 

and debts.   

   You  know not whether your parents or your children are 

nearest to you in benefit.  These are settled portions ordained by Allah; and 
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Allah is All-Knowing, All-Wise.” 

 

 Verse-12:-  “In what your wives leave, your (husbands') share is half, if 

they leave no child, but if they leave a child, you get a fourth, after payment 

of legacies and debts. 

   In what you (husbands) leave, their (wives') share is a fourth, 

if you leave no child, but if you leave a child, they  (wives) get one eighth, 

after payment of legacies and debts.   

   If the man or woman, whose inheritance is in question, has 

left neither ascendants nor descendants, but has left a brother or a sister, 

each one of the two gets a sixth,  

   but if (they are) (brother or sister) more than two, they share 

in a third, after payment of legacies and debts; so that no loss is caused (to 

any one).  Thus is it ordained by Allah; and Allah is All-Knowing, Most 

Forbearing.” 

 

 Verse-13:-  “Those are limits set by Allah; those who obey Allah and His 

Apostle (Prophet) will be admitted to Gardens with rivers flowing beneath 

(heavens), to abide therein(forever) and that will be supreme achievement.” 

 

 Verse-14:-  “But those who disobey Allah and His Apostle and transgress 

His limits will be admitted to a Fire, to abide therein, and they shall have a 

humiliating punishment.” 

 

 Verse-33:-  “To (benefit) every one, we have appointed shares and heirs 

to properties left by parents and relatives.  To those also, to whom your right 

hand was pledged, give their due portion.  For truly Allah is witness to all 

things.” 

 

 Verse-176:-  “They ask you (Holy Prophet) for a legal decision.  Say: 

Allah directs (thus) about those who leave no descendants or ascendants as 

heirs. 

   If it is a man that dies, leaving a sister but no child, she 

(sister) shall have half the inheritance; 

   if (such a deceased was) a woman, who left no child, her 

brother takes her inheritance; 

   if there are two sisters, they shall have two-thirds of the 
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inheritance (between them);   

 

 

  if there are brothers and sisters, (they share) the male having the 

twice the share of the female.  Thus does Allah make clear to you (His Law), 

lest you err.  And Allah has knowledge of  all things.” 

 

 The Prophet said, “Give the  faraid (the shares of the inheritance that are 

prescribed in the Quran) to those who are entitled to receive it.  Then whatever 

remains should be given to the male relative of the deceased.” (As narrated by Ibn 

Abbas, reported in Sahih-al-Bukhari, vol.8, translated by M.M.Khan No.724) 

 

 After revelation of the above Quranic verses, a great reform took place in the 

law of inheritance completely amending the pre-Islamic customary law.  But the 

Sharers of pre-Islamic customary law were not completely ignored.  Many of them 

became Residuaries.  Thus the following persons would inherit the property of a 

deceased Mohammedan.  

(1)  The ascendants (parents and certain other ascendants) were allowed to inherit 

along with the descendants.  (For example, if a deceased left a son and a father, both 

would inherit.)  

(2)  Females and cognates were also recognized as heirs.  (For example,  sisters, 

daughters, son's daughters, daughter's sons were also recognized as heirs) 

(3)  Relations by affinity were entitled to inherit.  (For example, the husband and 

wife can inherit to each other's property) 

(4)  The newly created heirs (known as Sharers) such as females, cognates, relations 

by affinity inherited specified shares along with those heirs who were recognized 

under pre-Islamic customary law of inheritance.  After giving specified shares to the 

statutory sharers, the residue was given to those customary heirs known as 

Residuaries.  (For example, if a Mohammedan died leaving behind a widow and four 

sons, the specified share of widow (being a statutory sharer) is 1/8 and she would 

get 1/8 and the remaining 7/8 th share would be divided among the four sons 

equally, and each son as customary heir(Residuary) would get 7/32.) 

 Thus, A.A.A Fyzee in his book Outlines of Mohammadan Law(1964) at page 

381 said, “The Law consists of two distinct elements: the customs of ancient Arabia 

and rules laid down by the Koran and the Founder of Islam(Holy Prohpet)....” 

 

Certain Principles of Mohammadan Law regarding Inheritance:- 
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 Among the four schools of Sunni Sect, the foremost and famous is Hanafi 

School (Hanafi Law).  The principal books of authority on the Hanafi Law of 

inheritance are the Sirajiyyah, written by Shaik Sirajuddin, and the Sharifiyyah, 

which is a commentary of Sirajiyyah, written by Sayyad Shariff.  Sir Mulla depended 

on Sirajiyyah to write his book Principles of Mohammedan Law.   

 

 The book written by Sir Dinshaw Fardunji Mulla (Mulla) on Principles of 

Mahomedan Law still holds the field.  One such book is “Mulla Principles of 

Mahomedan Law” , revised by Professor Iqbal Ali Khan, Dean and Chairman, 

Department of Law, Aligarh Muslim Univery, printed by Lexis Nexis (updated 20th 

Edition), which was earlier revised by Hon'ble Justice Hidayathulla, the then Chief 

Justice of India.   

 

The following principles have been taken from the said book.  

 

Principle No.61:-  Classes of heirs:  There are three classes of heirs, namely, (1) 

Sharers, (2) Residuaries, and (3) Distant Kindred: 

(1) “Sharers” are those who are entitled to a prescribed share of the inheritance; 

(2) “Residuaries” are those who take no prescribed share, but succeed to the 

residue after the claims of the sharers are satisfied; 

(3) “Distant Kindred” are all  those relations by blood who are neither Sharers nor 

Residuaries. 

Principle No.63:-  Sharers:  After payment of funeral expenses, debts, and legacies, 

the first step in the distribution of the estate of a deceased Mahomedan is to 

ascertain which of the surviving relations belong to the class of Sharers, and which 

again of these are entitled to a share of the inheritance, and, after is done, to 

proceed to assign the respective shares to such of the Sharers as are, under the 

circumstances of the case, entitled to succeed to a share. Vide table  66A – List of 

Sharers and their prescribed shares: Father ( he gets 1/6 when there is a child or 

child of a son how low soever of the  deceased; when there is no child or child of a 

son how low soever of the deceased, he inherits as a Residuary); True Grandfather 

(he gets 1/6 when  there is a child or child of a son how low soever and no father or 

nearer true grand father left by the deceased; when there is no child,  child of a son 

how low soever and no father or nearer true grandfather left by the deceased, he  

inherits as a Residuary.); Husband (he gets ¼ when there is a child  or child of a son 

how low soever; he gets ½ when no child or child of a son how low soever); Wife (she 
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gets 1/8 when there is a child or child of a son how low soever; she gets ¼ when 

there is no child or child of a son how low soever; if the deceased has more than one 

wife, maximum four wives at a time, they altogether get 1/8 or ¼ as the case may 

be); Mother (she gets 1/6  when there is a child or child of a son how low soever, or 

when there are two or more brothers or sisters or even one brother and one sister, 

whether full, consanguine or uterine; she  gets 1/3 when no child or child or a son 

how low soever, and not more than one brother or sister, if any, but if there is also a 

wife or husband and the father, then only 1/3 of what remains after deducting the 

wife's or husband's share); True Grandmother ( maternal true grandmother will get 

1/6 when no mother, and no nearer true grandmother either paternal or maternal, 

paternal true grandmother will get 1/6 when no mother, no father, no nearer true 

grand mother either paternal or maternal, and no intermediate true grandfather; if 

there be more than one true grandmother, they together get only 1/6); Daughter (if 

single she gets ½, if more than one they get 2/3 when no son; when there is a son 

she or they inherit as Residuaries and the son gets twice their share); Son's 

Daughters how low soever ( if single she gets ½, if more than one they get 2/3 when 

there is no son, daughter, higher son's son, higher son's daughter or equal son's 

son; when there is only one daughter or higher son's daughter but no son, higher 

son's son or equal son's son, the daughter or higher son's daughter will get ½ and 

the Son's Daughter how low soever, whether one or more, will take 1/6, but with 

equal son's son she becomes a residuary); Son's Daughter (if single she gets ½, if 

more than one, they get 2/3 when there is no son,  daughter of son's son; when 

there is only one daughter and there is no son or son's son, Son's Daughter, 

whether one or more, will take 1/6, but with the son's son she becomes residuary); 

Son's Son's Daughter (if single she gets  ½, if more than one they get 2/3 when 

there is no son, daughter, son's son, son's daughter or son's son's son; when there 

is only one daughter or son's daughter and there is no son, son's son, son's son's 

son, the Son's Son's Daughter, whether one or more, will take 1/6, but with son's 

son's son she becomes residuary);  Uterine Brother of Uterine Sister (if single he 

or she gets 1/6, if more than one they get 1/3 when there is no child, child of a son 

how low soever, father, true grandfather); Full Sister (if single she  gets ½ , if more 

than one they get 2/3 when there is no child, child of a son how low soever, father, 

true grandfather, or full brother; but with the full  brother she becomes a residuary); 

Consanguine Sister (if single she gets ½, if more than one they get 2/3 when there 

is no child, child of a son how low soever, father, true grandfather, full brother, full 

sister or consanguine brother; but if there  is only one full sister and she succeeds 

as sharer, the Consanguine Sister, whether one or more, will take 1/6, provided she 
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is not otherwise excluded from inheritance; also with the consanguine brother she 

becomes residuary.) 

 

 

Principle No.65:-  Residuaries: If there are no Sharers, or if there are sharers, but 

there is a residue left after satisfying their claims, the whole inheritance or the 

residue, as the case may be, devolves upon Residuaries in the order set forth in the 

annexed table 74A. That is to say, I. Descendants: 1) son, 2) son's son; II. 

Ascendants: father, true grandfather, III. Descendants of Father: full brother, 

full sister, consanguine brothers, consanguine sister, full brother's son, 

consanguine brother's son, full brother's son's son, consanguine brother's son's 

son; IV. Descendants of True Grandfather how high soever: full paternal uncle, 

consanguine paternal  uncle, full paternal uncle's son, consanguine paternal 

uncle's son, full paternal uncle's son's son, consanguine paternal uncle's son's 

son, male descendants of more remote true grandfathers.   

 

Principle No.67:- Distant Kindred: (1) If there be no Sharers or Residuaries, the 

inheritance is divided amongst Distant Kindred.   

(2) If the only Sharer be a husband or wife, and there be no relation belonging to 

the class of Residuaries, the husband or wife will take his or her full share, and 

the remainder of the estate will be divided among Distant Kindred. 

 

Principle No.68:- Four Classes (of Distant Kindred): (1) Distant Kindred are 

dividced into four classes, namely, (1) descendants of the deceased other than 

sharers and residuaries, (2) ascendants of the deceased other than sharers and 

residuaries, (3) descendants of parents other than sharers and residuaries, and 

(4) descendants of ascendants how high soever other than residuaries.  The 

descendants of the deceased succeed in priority to the ascendants, the 

ascendants of the deceased in priority to the descendants of the parents, and 

the descendants of the parents in preference to the descendants of ascendants.   

 

 

 (2)  The following is a list of Distant Kindred comprised in each of the four 

classes:- 

I.  Descendants of the deceased:- 

 1. Daughter's children and their descendants. 

 2. Children of son's daughters how low soever and their descendants. 
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II. Ascendants of the deceased:- 

 1. False grandfathers how high soever. 

 2. False grandmothers how high soever. 

III. Descendants of parents:- 

 1. Full brothers' daughters and their descendants. 

 2. Consanguine brothers' daughters and their descendants. 

 3. Uterine brothers' children and their descendants. 

 4. Daughters of full brothers' sons how low soever and their descendants. 

 5. Daughters of consanguine brothers' sons how low soever and their 

descendants. 

 6. Sisters' (full, consanguine, or uterine) children and their descendants. 

IV. Descendants of immediate grandparents(true or false):- 

 1. Full paternal uncles' daughters and their descendants. 

 2. Consanguine paternal uncles' daughters and their descendants. 

 3. Uterine paternal uncles and their children and their descendants. 

 4. Daughters of full paternal uncles' son how low soever and their 

descendants. 

 5. Daughters of consanguine paternal uncles' son how low soever and their      

     descendants. 

 6. Paternal aunts (full, consanguine, or uterine) and their children and their      

     descendants. 

 7. Maternal uncles and aunts and their children and their descendants. 

 8. Descendants of remoter ancestors how high soever(true or false). 

 

Class I of Distant Kindred: 

Principle No.69:- Rules of Exclusion: The first class of distant kindred comprises 

such of the descendants of the deceased as are neither Sharers nor Residuaries.  

The order of succession in this class is to be determined by applying the following 

rules in order. 

 Rule (1):  The nearer in degree excludes the more remote.  

 

 Rule (2):  Among claimants in the same degree of relationship, the children of 

Sharers and Residuaries are preferred to those of distant kindred.  

Principle No.70:- Order of Succession: The rules set forth in principle 69 lead to the 

following order of section among distant kindred of the first class. 

(1) Daughter's children's 

(2) Son's Daughter's children's 
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(3) Daughter's grandchildren 

(4) Son's Son's Daughter's children's 

(5) Daughter's great grandchildren and son's daughter's grandchildren 

(6) Other descendants of the deceased in like order. 

 Of the above groups, each in turn must be exhausted before any member of 

the next group can succeed.   

Principle No.71:-  Allotment of Shares:  After ascertaining which of the 

descendants of the deceased are entitled to succeed, the next step is to distribute 

the estate among them.  The distribution in this class is governed by the following 

rules. 

 Rule (1) If the intermediate ancestors do not differ in their sexes, the estate is 

to be divided among the claimants per capita according to the rule of double share of 

the male.   

 Rule (2) If the intermediate ancestors differ in their sexes, the estate is to be 

distributed according to the following rules: (a) The simplest case is where there are 

only two claimants, the one claiming through one line of ancestors, and the other 

claiming another line.  In such a case, the rule is to stop at the first line of descent 

in which the sexes of the intermediate ancestors differ, and to assign the male 

ancestor a portion double that of the female ancestor.  The share of a male ancestor 

will descent to claimant who claims through him, and the share of the female 

ancestor will descent to the claimant who claims through her, irrespective of the 

sexes of the claimants.   

 (b) The next case is, where there are three or more claimants, each claiming 

through a different line of ancestors.  Here again, the rule is to stop at the first line 

in which the sexes of the intermediate ancestors differ, and to assign to each male 

ancestor a portion double that of each female ancestor.  But in this case the 

individual share of each ancestor does not descend to his or her descendants as in 

the preceding case, but all the collective share of all the male ancestors is to be 

divided among all the descendants claiming through them, and the collective share 

of all the female ancestors is to be divided among their descendants, according to 

the rule, as between claimants in the same group, of a double portion to the male.   

 

Class II of Distant Kindred: 

Principle No.72:-  Order of Succession: (1) If there be no distant kindred of the 

first class, the whole estate will devolve upon the mother's father as being the 

nearest relation among distant kindred of the second class(see rule 1 below). 

 (2) If there be no mother's father, the estate will devolve upon such of the false 
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ancestors in the third degree as are connected with the deceased through sharers, 

namely, the father's mother's father and the mother's mother's father, and these 

two, the former, as belonging to the paternal side will take 2/3, and the latter as 

belonging to the maternal side will take 1/3 (see rules 2 and 3 below). 

 (3) If there be none of these, the estate will devolve upon the remaining false 

ancestors in the third degree, namely, the mother's father's father and mother's 

father's mother.  And as these two belong to the same (maternal) side, and as the 

sexes also of the intermediate ancestors are the same, the former, being a male, will 

take 2/3 and the latter being a female, will take 1/3 according to the principle 

No.71, Rule 1. 

 Rule 1.  The nearest in degree excludes the more remote. 

 Rule 2. Among the claimants in the same degree, those connected with the 

deceased through Sharers are preferred to those connected through Distant 

Kindred. 

 

 Rule 3. If there are claimants on the paternal side as well as claimants on the 

maternal side, assign 2/3 to the paternal side and 1/3 to the maternal side.  Then 

divide the portion assigned to the paternal side among the ancestors of the father, 

and the portion assigned to the maternal side among the ancestors of the mother, in 

each case according to the rules contained in principle No.71.   

 

Class III of Distant Kindred: 

Principle No.73:- Rules of Exclusion: If there be no distant kindred of the first or 

second class, the estate devolves upon the distant kindred of the third class.  This 

class comprises such of the descendants of the brothers and sisters as are neither 

Sharers nor Residuaries.  The order of succession in this class is to be determined 

by applying the following three rules in order. 

 Rule 1. The nearer in degree excludes the more remote. 

 Rule 2. Among claimants in the same degree of relationship, the children of 

the residuaries are preferred to those of distant kindred.  

 Rule 3.  Among claimants in the same degree of relationship, and not excluded 

by reason of rule 2 above, the descendants of full brothers exclude those of 

consanguine brothers and sisters.   

 But the descendants of full sisters do not exclude the descendant consanguine 

brothers or sisters, and the latter take the residue, if there be any, after allotting 

shares to the descendants of the full sisters and of uterine brothers and sisters.  

 The descendants of uterine brothers and sisters are not excluded by 
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descendants either of full or consanguine brothers or sisters, but they inherit with 

them.   

Principle No.74:-  Order of Succession: The above rules lead to the following order 

of succession among distant kindred of the third class. 

1. Full brother's daughter, full sister's children and children of uterine brothers and 

sisters 

2. Full sister's children, children of uterine brothers and sisters, consanguine 

brother's daughters, and consanguine sister's children, the consanguine group 

taking the residue(if any) 

3. Consanguine brother's daughter, consanguine sister's children, and children of 

uterine brothers and sisters 

4. Full brothers' sons' daughters (children of Residuaries) 

5. Consanguine brothers' sons' daughters (children of Residuaries) 

6. Full brothers' daughters' children, full sisters' grandchildren, and grandchildren 

of uterine brothers and sisters. 

7. Full sisters' grandchildren, grandchildren of uterine brothers and sisters, 

consanguine brothers' daughters' children and consanguine sisters' grandchildren, 

the consanguine group taking the residue(if any) 

8. Consanguine brothers' daughters' children, consanguine sisters' grandchildren, 

the grandchildren of uterine brothers and sisters. 

9. Remoter descendants of brothers and sister in like order. 

 Of the above group, each in turn must be exhausted before any member of the 

next group can succeed.   

 

Principle No.75:- Allotment of shares:  After ascertaining which of the descendants 

of brothers and sisters are entitled to succeed, the next step is to distribute the 

estate among them, and this is to be done by applying the following rules in order: 

 Rule (1) – First, divide the estate among the roots, that is to say, among the 

brothers and sisters (as if they were living) and in so doing treat each brother who 

has two or more claimants descended from him as so many brothers, and each 

sister who has two or more claimants descended from her as so many sisters.  If 

there is a residue left after assigning their shares to the roots but there are no 

Residuaries among the roots (i.e., neither a full nor consanguine brother), apply the 

doctrine of return as described in principle No.66.  The hypothetical claimants being 

brothers and sisters, no case of increase is possible at all (Principle No.64).  

  

 Rule (2) – After determining the hypothetical shares of the roots, the next step 
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is to assign  shares to the uterine groups.  If there be only one claimant in that 

group, assign 1/6 to him, that being the hypothetical share of his parents.  But if 

there be two or more claimants in that group, whether descended from a single 

uterine brother, or a single uterine sister, or two or more uterine brothers or sisters, 

assign 1/3 to them, that being the hypothetical share of their parent or parents, and 

divide it equally among them without distinction of sex.   

 Rule (3) – Lastly, divide the hypothetical shares of the full and consanguine 

brothers and sisters among their respective descendants as among distant kindred 

of the first class(see principle No.71). 

 

Class IV of Distant Kindred: 

Principle No.76:- Order of Succession: (1) If there are no distant kindred of the first, 

second, or third class, the estate will devolve upon distant kindred of the fourth 

class in the order given below. 

(a) paternal and maternal uncles and aunts of the deceased, other than his full and 

consanguine paternal uncles who are Residuaries 

(b) the descendants how low soever of all the paternal and maternal uncles and 

aunts of the deceased, other than sons how low soever of his full and consanguine 

paternal uncles (they being Residuaries), the nearer excluding the more remote.  

(c) paternal and maternal uncles and aunts of the parents, other than the full and 

consanguine paternal uncles of the father who are Residuaries. 

(d) the descendants how low soever of all the paternal and maternal uncles and 

aunts of the parents, other than sons how low soever of the full and consanguine 

paternal uncles of the father (they being Residuaries), the near excluding the more 

remote. 

(e) paternal and maternal uncles and aunts of the grandparents, other than the full 

and consanguine paternal uncles of father's father who are Residuaries. 

 

(f) The descendants how low soever of all the paternal and maternal uncles and 

aunts of the grandparents, other than sons how low soever of the full and 

consanguine paternal uncles of the father's father(they being Residuaries), the 

nearer excluding the more remote. 

(g) Remoter uncles and aunts and their descendants in like manner and order.   

 (2) Of the groups each in turn must be exhausted before any member of the 

next group can succeed. 

 

Principle No.77:-  Uncles and Aunts: To distribute the estate among the uncles and 
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aunts of the deceased, proceed as follows: 

(1) First, assign 2/3 to the paternal side, i.e., to paternal uncles and aunts, even if 

there be only one such, and 1/3 to the maternal side, i.e., to maternal uncles and 

aunts, even if there be only one such. 

(2) Next, divide the portion assigned to the paternal side, i.e., 2/3 of the estate 

among (a) full paternal aunts in equal shares; failing them, among(b) consanguine 

paternal aunts in equal shares; and failing them , among (c) uterine paternal uncles 

and aunts, according to the rule of double share to the male. 

(3) Lastly, divide the portion assigned to the maternal side, i.e., 1/3 of the estate 

among (a) full maternal uncles and aunts; failing them among (b) consanguine 

maternal uncles and aunts; and failing them, among (c) uterine maternal uncles and 

aunts; according to the rule, in each case, of the double share to the male. 

(4) If there be no uncle or aunt on the paternal side, the maternal side will take the 

whole. Similarly, if there be no uncle or aunt on the maternal side, the paternal side 

will take the whole. 

 

Principle No.78:- Descendants of Uncles and Aunts: If there are no uncles or aunts 

of the deceased, the estate will devolve upon the descendants of uncles and aunts, 

other than sons how low soever of full paternal uncles and consanguine paternal 

uncles who are Residuaries.  To distribute the estate among these relations, proceed 

as follows: 

 

(1) First, assign 2/3 to the paternal side, ie., to descendants of paternal uncles and 

aunts, even if there be only one such, and k1/3 to the maternal side, i.e., to 

descendants of maternal uncles and aunts, even if there be only one such. 

(2) Next, divide the portion assigned to the paternal side, ie., 2/3 of the estate, 

among --- (a) full paternal uncles' daughters; failing them, among (b) full paternal 

aunts' children, failing them, among (c) consanguine paternal uncles' daughters; 

failing them, among (d) consanguine paternal aunts' children; and failing them, 

among (e) children of uterine paternal uncles and jaunts, the division among the 

members of each of the five groups above to be made as among distant kindred of 

the first class (see principle No.71). 

(3) Lastly, divide the portions assigned to the maternal side, i.e., 1/3 of the estate, 

among --- (a) children of full maternal uncles and aunts; failing them, among (b) 

children of consanguine maternal uncles and aunts; failing them, among (c) children 

of uterine maternal uncles and aunts, the division among the members of each of 

the three groups above to be made as among Distant Kindred of the first class(see 
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principle No.71) 

(4) If there be no children of paternal uncles and aunts, the children of maternal 

uncles and aunts will take the whole.  Similarly, if there be no children of maternal 

uncles and aunts, the children of paternal uncles and aunts will take the whole. 

(5) If there be no children either of paternal uncles or aunts or of maternal uncles or 

aunts, the estate will be divided among their grandchildren on the same principle, 

failing grandchildren, it will be divided among remoter descendants, the nearer in 

degree excluding the more remote. 

 

Principle No.79:-  Other Distant Kindred of the IV Class:  If there are no 

descendants of uncles and aunts, the estate will devolve upon other distant kindred 

of the fourth class in the order of succession given in principle No.76 above, the 

distribution among higher uncles and aunts being governed by the rules stated in 

77, and that among their descendants by those stated in principle No.78. 

 

Successors Unrelated in Blood:- 

Principle No.80:- Successor by contract:  In default of Sharers, Residuaries and 

Distant Kindred, the inheritance devolves upon the successor by contract i.e., a 

person who derives a right of succession under a contract with the deceased in 

consideration of an undertaking given by him to pay any fine or ransom to which the 

deceased may become liable. (This right was taken away by Slavery Act, 1843). 

Principle No.81:- Acknowledged Kinsman:  Next in succession is the acknowledged 

kinsman, that is, a person of unknown descent in whose favour the deceased has 

made an acknowledgement of kinship, not through himself, but through another.  

(For example, the kinship of a person must be acknowledged to the deceased by his 

father or his grandfather stating that such person is the brother of the  deceased.) 

Principle No.82:- Universal Legatee: The next successor is the universal legatee, 

that is, a person to whom the  deceased has left the  whole of his property by Will.   

Principle No.83:- Escheat: On failure of the all the heirs and successors above 

specified, the property of a deceased Sunni Mohammedan escheats to the 

Government.   

 

Miscellaneous:- 

Principle No.84:- Step Children: Step Children do not inherit from their step 

parents, nor do the step parents inherit from their step children.  

Principle No.85:- Bastard: An illegitimate child is considered to be the child of  

mother only, and as such it inherits from its mother and its relations, and they 
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inherit from such child.  But it has been held that an illegitimate son cannot inherit 

from the legitimate son of the  same mother.    

 

Principle 86:-  Missing Persons: When the question is whether a Mohammedan is 

alive or dead, and it is proved that he has not been heard of for seven years by those 

who would naturally have heard of him if he had been alive, the burden of proving 

that he is alive is on the person who affirms it.  (Originally under Hanafi Law, a 

missing person is to be regarded as alive till the lapse of ninety years from the date 

of his birth.  But the Full Bench of Allahabad High Court in Mazhar Ali Vs Budh 

Singh (1884) 7 All. 297 held that it is only a rule of evidence and not one of 

succession and it must therefore be taken as superseded by the provisions of the 

Indian Evidence Act.) 

 

Doctrine of “Increase (Aul)”:- 

Principle No.64:- If it be found on assigning their respective shares to the Sharers 

that the total of the shares exceeds unity(whole of inheritance), the share of each 

Sharer is proportionately diminished by reducing the fractional share to a common 

denominator and increasing the denominator so as to make it equal to the sum of 

numerator. (This anamaly arises with regard to Quranic Sharers and only where the 

daughter's class (daughter, son's daughter) or sister's class (real or consanguine) is 

present.  In their absence no such anamaly can ever arise.) 

 

Doctrine of “Return(Rudd)”:- 

Principle No.66:-  If there is a residue left after satisfying the claims of the Sharers, 

but there is no Residuary, the residue reverts to the Sharers in proportion to their 

shares.  This right of riverter is technically called as “Return” or “Rudd”. 

 Exception:- Neither the husband nor the wife is entitled to Return so long as 

there is any other heir, whether he be a Sharer or Distant Kinsman.  But if there be 

no other heir, the residue will go to the husband or wife, as the case may be, by 

Return.  

 

 The above Principles and Rules relate to Sunni Law of Inheritance. 

 

 Shia Law of Inheritance is dealt with under the  Principles from 87 to 114 of 

Mulla on Principles of Mohammedan Law. The basis for Shia Law is Sharaya-ul-

Islam.   There are certain differences between Sunni Law of Inheritance and Shia 

Law of Inheritance, namely, there are only two kinds of successors to the estate of 
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deceased Shia Mohammaden i.e., Sharers and Residuaries, but there is no kind of 

Distant Kindred. A widow without children would not get any share in the lands of 

her husband, but she gets her one-fourth share in value of trees and buildings 

standing thereon, and the movable properties including debts.  Shias follow per 

stripes, but not per capita in succession.  The doctrine of “increase” is unknown to 

them. An illegitimate child does not inherit from anybody including the mother, nor 

does anybody inherit from that child.  (In India majority of Muslims are Sunni.  

Therefore, the law of Shia is not being dealt with in detail due to constraint of time.  

Further, if a reader goes through the above mentioned principles from 87 to 114, he 

or she would get a clear idea about the clear difference between Sunni Law and Shia 

Law.)   

 

General Principles of Inheritance:- 

Principle No.51:- Heritable Property:  There is no  distinction in Mohammadan Law 

of inheritance between movable and immovable property or between ancestral and 

self acquired property.   

 In Abdul Rashid Vs. Sirajuddin, reported in (1933) 145 Indian Cases 461 = 

AIR 1933 All. 206, 209,  it was held that there is no such thing as a joint 

Mohammedan family, nor does the law recognize a tenancy in common in a 

Mohammedan family. 

 In Shahul Hamid Vs. Sulthan, reported in AIR 1947 Mad. 287 and Maimoona 

Bivi Vs D.A. Khaja Mohinuddin, reported in AIR 1970 Mad. 200, it was held that the  

 

Mohammedan Law does not recognize a joint family as a legal entity.  In fact, 

according to the rules of Mohammedan Law of Succession, heirship does not 

necessarily go with membership of the family.  On the other hand, there are several 

heirs like, for example, married daughters of a deceased male owner who take an 

interest in the estate but are not part of the family.   

Principle No.52:- Birth-right not recognized:  The right of an heir apparent or 

presumptive comes into existence for the first time on the death of the ancestor, and 

he is not  entitled until then to any interest in the property to which he would 

succeed as an heir if he survived the ancestor.  (This principle emanated from the 

cases Hameeda Vs Budum, reported in (1872) 17 Weekly Reports 525, Abdool Vs 

Goolam, reported in (1905) 30 Indian Law Reports, Bombay series 304) 

Principle No.53:- Principle of representation: According to the Sunni Law 

expectant right of an heir apparent cannot pass by succession to his heir, nor can it 

pass by bequest to a legatee under his Will.  According to Shia Law it does pass by 
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succession in the cases specified in Principle No.93.   

Principle No.54:- Transfer of spes succession: The chance of a Mohammedan heir 

apparent succeeding to an estate cannot be the subject of a valid transfer or release.   

Note:-  Principles 52, 53 and 54 relate to the chance of succession of an heir to jthe 

property of a Mohammedan.  It is otherwise called as spes succession( hope to 

succeed).  Rule of spes succession is unknown to Mohammedan law.   

Illustrations:- 

(1)  A, who has a son B makes a gift of is property to C.  B, alleging that the gift was 

procured by undue influence, sues C in A's life time on the strength of his right to 

succeed to A's property on A's death.  The suit must be dismissed for B has no 

cause of action against C.  B has no cause of action for he is not entitled to any 

interest in A's property during A's life time.  But the gift would be liable to be set 

aside if the suit was brought after A's death, provided it was brought within the 

period of limitation.  Such a right as claimed by B is mere spes succession, that is, 

an expectation or hope of succeeding to A's property if B survived A. 

(2)  A, a Sunni Mohammedan, has two sons, B and C.  B dies in the life time of A, 

leaving a son D. A then dies leaving C, his son, and D, his grandson.  The whole of 

A's property will pass to C to the entire exclusion of D.  It is not open to D to contend 

that he is entitled to B's share as representative of B.  In this case, if B bequeathed 

any portion of his expectant share in A's property to X, the latter would take nothing 

under Will, because mere possibility such as expectant right of an heir apparent is 

not regarded as present and vested interest and as such cannot pass by succession, 

bequest or transfer so long as the right has not actually come into existence by the 

death of the present owner. 

(3)  A has a son B and a daughter C.  A pays Rs.1000/- to C, and obtains from her a 

writing whereby in such consideration from A, she renounces her right to inherit A's 

property.  A then dies, and C sues B for her share(one-third) of the property left by 

A.  B sets up in defence the release passed by C to her father.  The release is no 

defence and C is entitled to her share of inheritance as the transfer by her was a 

transfer merely of a spes succession and as such inoperative.  But C is bound to 

bring into account the amount received by her from her father. 

 The High Courts of Allahabad and Travancore-Cochin held that  

Mohammedan heir may be estopped by his conduct from claiming the inheritance 

which he agreed to relinquish if the release/ relinquishment is part of a compromise 

or family settlement and if he has benefited from such transaction.  But the High 

Courts of Madras and Kerala dissented from the said view and held that the view 

taken by the Allahabad and Travancore-Cochin High Courts is not justified in 
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Mohammedan Law and is also contrary to the provisions of Section 6(a) of Transfer 

Property Act and Section 23 of the Indian Contract Act.  Finally, the Supreme Court 

in Gulam Abbas Vs. Haji Kayyam Ali, reported in AIR 1973 S.C 554 confirmed the 

view taken by the Allahabad High Court.   

 

Principle No.56:-  Vested inheritance:  A “vested inheritance” is the share which 

vests in an heir at the moment of the ancestor's death.  If the heir dies before 

distribution, his share will pass to such persons as are his heirs at the time of his 

death.  The shares, therefore, are to be determined at each death.   

Illustratiion:- 

 A dies leaving a son B, and a daughter C.  B dies leaving a son D before the 

estate of A is distributed.  In this case, on the death of A, two-thirds of the 

inheritance vests in B and one-third vests in C.  On distribution of A's estate,  after 

B's death, the two-thirds which vested in B must be allotted to his son D.   

 

 This illustration and the illustration No.(2) given under principles 52,  53, and 

54 above must not be confused with each other.  In the present illustration, son B 

survived his father A and died later and just the distribution was postponed.  In the 

illustration No.(2) given  under principles 52, 53, and 54 above, son B pre-deceased 

his father A and therefore D, son of B was excluded by C, another son of A.   

 

 The purport of the Principles 51, 52, 53, 54 and 56 is:-  There is no distinction 

between movable and immovable property, ancestral property and self acquired 

property; the succession opens the moment the owner of the property dies; and the 

concepts of joint family and spes succession are unknown to Mohammedan Law.   

 

Principle No.55:- Life-estate and vested remainder: 

Sunni Law:-  The creation of a life estate does not seem to be consistent with 

Mohammedan usage and there ought to be very clear proof so unusual a 

transaction(Humeeda Vs Buldun, (1872) 17 Weekly Reports, 525.  For example, if a 

gift is made with a condition restraint on alienation, such condition is invalid but 

the gift is valid.   Exception to this rule is a condition of reservation of income to the 

donor or a gift of usufruct to another donee.  But in Nawazish Alikhan Vs. Ali Raza 

Khan, reported in AIR 1948 P.C 134, which was a case of Shia Mohammadens, the 

Privy Council held that a life estate and vested remainder are recognized.  The High 

Courts of Calcutta,  Bombay, Nagpur and Travancore held that a gift for a life 

interest is valid.  The Chief Court of Oudh held that a bequest(Will) of a life interest 
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is valid.  Although Nawazish Ali Khan Vs. Ali Raza Khan was a Shia case, the Privy 

Council has made observations which are sufficiently ample to cover Sunni Cases.  

In Jainabai Vs. Sethna, reported in (1901) 34 Indian Law Reports, Bombay series 

604, Beaman, J., held that an estate for life and vested remainder were known to 

Shia Law as much as to the Sunni Law.   

Shia Law:- As per the case Banoo Begum Vs Mir Abed Ali, reported in (1908) 32 

Indian Law Reports, Bombay series 172 Shia Law allowed the creation of a life-

estate and a vested remainder. 

Wakf:-  Both under Sunni Law and Shia Law life estates may be created by wakf (see 

Principle No.197).   

 

Principle No.57:- Joint Family and Joint Family Business:  There is no concept of 

joint family in Mohammedan law.  If the family continues as joint, and the properties 

are acquired in the name of managing member of the family, and it is proved that 

they are possessed by all the members jointly, the presumption is that they are the 

properties of the family, and not the separate properties of the member in whose 

name the properties stand.   

 If the sons of a deceased Mohammedan retain his assets in business, they will 

be deemed to stand in a fiduciary relation to the other heirs of the deceased, and are 

liable to account for the profits made by them in the business. 

 A minor may be entitled to a benefit in the business, but this will not make 

him liable on a mortgage executed by him along with his adult brothers in the 

course of the business carried by him adult brothers.  The managers of such a 

business in a Mohammedan family have no right to impose any liability on the 

minor members of the family.  

(See D. Raja Ahmed Vs. Pacha Bai, reported in 1969(1) An. W.R 255) 

 

Principle No.58:- Homicide: (1) Under the Sunni Law, a person who has caused the 

death of another, whether intentionally, or by mistake, negligence or accident, is 

debarred from succeeding to the estate of that other.  

(2) Homicide under the Shia Law is not a bar to succession unless the death was 

caused intentionally. 

 

Impediments to inheritance:- 

 The Sirajiyya sets out four grounds of disqualification to succeed to the 

inheritance, namely, (1) Homicide, (2) Slavery, (3) difference of religion, and (4) 

difference of allegiance(to the King/Caliph/Imam).  Homicide is still a bar to 
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inheritance.  Second impediment, Slavery, was removed by the enactment of Act V of 

1843 abolishing slavery.  Third impediment, difference of religion, was abolished by 

the provisions of Act XXI of 1850 which abolished so much of law or usage which 

affects any right of inheritance of a person by reason of his  renouncing his religion.  

The fourth impediment, difference of allegiance, disappeared with the disappearance 

of the supremacy of Mohammadens.   

 

Illustration of Homicide:-  A dies leaving a son B, a grandson C through B, and a 

brother D, and if B has caused the death of A, B is totally excluded from inheritance, 

but he does not exclude his son C.  The inheritance will devolve as if B were dead 

(not existing), and, therefore, C, the grandson of A (through the killer B), will 

succeed to the whole estate excluding D, the brother of A, being a remote heir.   

 But in Khan Gul Khan Vs. Karam Nishan, reported in AIR 1940 Lahore 172, a 

single Judge of the Lahore High Court expressed the view that the rule of public 

policy would exclude the murderer and his descendants from succession.   

 

How to distribute the inheritance:- 

 The first step in the distribution of the estate of a deceased Mohammedan 

(after payment of his funeral expenses, debts, and legacies) is to allot their respective 

shares to such of the relations as belong to the class of Sharers and are entitled to a 

share.  

 The next step is to divide the residue, if any available, among such of the 

Residuries as are entitled to the residue.  

 If there be neither Sharers nor Residuaries, the inheritance will be divided 

among such of the Distant Kindred as are entitled to succeed thereto.  

 The Distant Kindred are not entitled to succeed so long as there is any heir 

belonging to the class of Sharers or Residuaries.   

Exception:-  But there is one case in which the Distant Kindred will inherit with a 

Sharer, and that is, where the Sharer is the wife or husband of the deceased.  Thus, 

if a Mohammedan male dies leaving a wife and Distant Kindred, the wife as Sharer 

will take her ¼  and the remaining ¾ will go to the Distant Kindred.  And if a 

Mohammedan female dies leaving a husband and Distant Kindred, the husband as 

Sharer will take his ½ share, and the other half will go to the Distant Kindred.  For 

example, A dies leaving a mother, a son and daughter's son, the mother as Sharer 

will take her 1/6 share and the son as a Residuary will take the residue 5/6, but the 

daughter's son, being one of the class of Distant Kindred, is not entitled to any 

share. (This exception is embodied in the principle No.66 “Return or Rudd”) 
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Rule of Exclusion:- 

 Nearer relation excludes the more remote relation. 

Examples:- (1) If the father and father's father of a deceased are there, the father 

alone will succeed to the whole inheritance to the entire exclusion of the father's 

father, though both of them belong to the class of Sharers. 

(2) If a son and a son's son of a  deceased are there, the son alone will inherit the 

estate, and the son's son will not be entitled to any share of the inheritance, though 

both belong to the class of Residuaries. 

(3)  If a daughter's son and daughter's son's son of a deceased are there, only 

daughter's son will succeed to the whole inheritance, though both belong to the 

class of Distant Kindred. 

 

When Sharers become Residuaries:- 

(1) Daughter  – Daughter is a Sharer, when there is no son.  But when there is a 

son, daughter becomes a Residuary. 

Note:-  The son is always a residuary, who is entitled to the residue left after 

satisfying the claims of the Sharers.  A son is always entitled to some share of the 

inheritance.  To enable the son to participate in the inheritance in every case, it is 

necessary that some residue must always be left when the son is one of the 

surviving heir, and this, in fact, is always so, for the shares are so arranged and the 

rules of succession are so framed that when  the son is one of the heirs, some 

residue invariably remains. 

(2) Father – When there is a child or child of a son how low soever, the Father is a 

Sharer.  But when there is no child or child of a son how low soever, he becomes a 

Residuary.  Among the Residuaries, he is the first ascendant of the deceased.  In 

some cases he inherits both as Sharer and Residuary.  For example, if a deceased 

left a daughter and a father, the daughter, being single, takes ½ share, and the 

father, being the Sharer takes 1/6, and also being a Residuary takes 1/3 as there is 

no other Residuary. 

(3) Son's daughter:- When the deceased left no son, daughter or son's son, she 

becomes a Sharer. But with the son's son she becomes Residuary.   The same 

condition applies to son's daughter how low soever, and son's son's daughter with 

some variations. 

(4) Full Sister:- When the deceased left no child, child of a son how low soever, 

father, true grandfather or full brother, she becomes Sharer.  But with full brother 

she becomes a Residuary. 
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(5) Consanguine Sister:-  When the deceased left no child, child of a son how low 

soever, father, true grandfather, full brother, full sister, or consanguine brother, she 

becomes a Sharer.  But with consanguine brother she becomes a Residuary. 

(See Newaness Vs Shaik Mohamad, reported in AIR 1996 S.C 702 regarding share of 

father and sister and brothers.) 

 

Will (Wasiya):- 

Principle No.116:- Like a gift, a Will may be made verbally or in writing.  

Principle No.118:- A Mohammedan cannot by Will dispose of more than a third of 

his estate.  Bequests in excess of legal third cannot take effect unless the heirs 

consent thereto after the death of the testator.   

Principle No.117:- A bequest to an heir is not valid unless the other heirs also 

consent to the bequest after the death of the testator.  Any single heir may consent 

so as to bind his own share.   

Principle No.120:- Bequest to unborn person: A bequest to a person not yet in 

existence at the testator's death is void, but a bequest may be made to a child in the 

womb, provided it is born within six months from the date of the Will.   

 

Gift (Hiba):- 

Principle No.135:- Gift made during maraz-ul-maut: A Mohammedan cannot make 

a gift of maraz-ul-maut (death bed gift) beyond a third of his estate unless the heirs 

give their consent after the death of the donor.  Nor can such donor make a gift in 

favour of an heir unless the other heirs consent to such gift in favour of an heir 

unless the other heirs consent to such gift after the death of the donor.  

Principle No.142:- A gift as distinguished from a Will (and also from gift during death 

bed) may be made of the whole of the donor's property, and it may be made even to 

an heir.   

 

Principle No.147:-  Writing is not necessary to the validity of a gift either of movable 

or of immovable property.     

 

         Syed Kaleemulla 

        VII Additional Senior Civil Judge 

          Visakhapatnam 



Property inheritance in Muslim Law 

The global religion known as Islam for well over a thousand years 

been, and remains, an important constituent of the composite religio-

culutural and legal heritage of India. The followers of Islam, in this country 

are known as Muslims, Musalmans, or Mohammedans. Numerically they are 

next only to the followers of Hinduism and thus constitute the 2nd largest 

religious community of India. The Muslims are found in every nook and 

corner of the country. In some parts of India their population is much larger 

than national average. Legally and constitutionally Islam has in this country 

the same status has enjoyed by the Hinduism and each of the other religions 

prevalent here. The state is secular and cannot therefore give preference in 

any matter to any particular region. All regions are equal in the eyes of law 

and the state cannot discriminate between one religion and another.  

 Various Hon’ble High Courts have held that the constitutional provision 

regarding uniform, civil code, pre supposes the validity of the system of 

different personal laws for different communities, that there is intrinsic 

evidence in the constitution supporting the validity of the system of personal 

laws, and that there is nothing unconstitutional in the continued application 

of the various personal laws or their different treatment by the state in the 

matter of reform.  

 Hon’ble Sri Justice R.P. Sethi in Lily Thomas case held “Muslim Law is 

admitted to be based upon a well recognized system of jurisprudence 

providing many rational and revolutionary concepts which could not be 

conceived of by the other systems of law in force at the time of its inception.  

 None of the Muslim law enactments provides for any special Muslim 

courts. In India Muslim law is generally administered by the ordinary civil 

courts, lower and higher, functioning in the country in accordance with the 

provisions of the constitution under various legislative enactments regulating 

judicial administration. 

Sources of Muslim Law: 

The foremost sources of Muslim Law are the Holy Quran and Sunnat or 

Hadis. The other classical sources of Muslim law are the Ijma and Qiya. 

Quran, the only revealed book of Islam, was revealed to prophet 

Mohammad(570-630AD) during the last 25 years of his life time. It is an 

Arabic prose and divided into 114 Suras(Chapters) arranged into 30 

paras(Parts).  

Sunnat or Hadis consists of the sayings, actions and tacit approvals 

related to prophet Mohammad called respectively Sunnat-ul-Qaul, Sunnat-



ul-fel, and Sunnat-ur-taqrir, these has been first compiled in the early 

centuries of Islam. Among the Sunni Muslims six authentic compilations of 

Hadis called the Sahaih-e-Sittah. The Shiya Muslims regard al-Kafi and the 

Tahzib-ul-Ahkam as the most authentic collections of Hadis.  

After the Quran and the Sunnat, the 3rd source of Islamic law under 

the classical theory is Ijma i.e. the conscience of the learned men of the 

community on what should be the decision on a particular point.  

The Sunnis recognized a 4th source of law Qiyas. The Qiyas are not 

recognized by the Shiya. 

The Muslim law of property and succession is basically different from 

the other parallel systems of India. Muslim Law recognized two types of 

heirs, sharers and residuaries. Sharers of the ones who are entitled to a 

certain share in the property of the deceased. And the residuaries would 

take up the share in the property that is left over after the sharers have 

taken their part.  

Heritable property is that property which is available to the legal heirs 

for inheritance. After the death of a Muslim, his properties are utilised for the 

payment of funeral expenses, debts and the legacies i.e. wills, if any. After 

these payments, the remaining property is called heritable property. Under 

Muslim law, every kind of property may be a heritable property. 

For purposes of inheritance, Muslim law does not make any distinction 

between corpus and usufruct or, between movable and immovable, or, 

corporeal and incorporeal property. Under English law, there is some 

difference in the inheritance of movable and immovable property. 

But, under Muslim law there is no such distinction; any property, 

which was in the ownership of the deceased at the moment of his death, 

may be the subject-matter of inheritance. 

 

The concept of a joint family or of coparcenaries property (as is 

recognised under Hindu law) is not known to Muslims. Whenever a Muslim 

dies, his properties devolve on his heirs in definite share of which each heir 

becomes an absolute owner. Subsequently, upon the death of such heir, his 

properties are again inherited by his legal heirs, and this process continues 

Thus, unlike Hindu law, there is no provision for any ancestral or joint-

family property. Accordingly, under Muslim law of inheritance, no distinction 

has been made between self-acquired and ancestral property. All properties, 



whether acquired by a Muslim himself or inherited by his ancestors, are 

regarded as an individual property and, may be inherited by his legal heirs. 

This property can be movable or immovable and ancestral or self-

acquired. The estate of a deceased Muslim devolves on his heirs separately 

and the heirs are entitled to hold the property as tenants-in-common, each 

having a definite share in the property. 

In Abdul Raheem vs. Land Acquisition Officer, AIR 1989 AP 318, it 

was held that the joint system family or joint property is unknown to Muslim 

law and therefore the right, title and interest in the land held by the person 

stands extinguished and stands vested in other persons. 

In Sahul Hamid Vs. Sultan (47) A. Mad. 287 it was held by Hon’ble Sri 

Justice Rajmannar “The Mohammedan Law does not recognize a joint family 

as a legal entity. In fact, according the rules of Mohammedan Law of 

Succession, heir-ship does not necessarily go with membership of the family. 

There are several males and females who have no interest in the heritage 

but may be members of the family. On the other hand, there are several 

heirs like, for example, married daughters of deceased male owner who take 

an interest in the estate but are no part of the family”.  

The doctrine of right by birth which constitutes the foundation of 

Mithakshara Law of Succession is wholly unknown to the Muslim Law.  

Inheritance opens only after the death of a Muslim. No person may be 

an heir of a living person (Nemoest haeres viventis). Therefore, unless a 

person dies, his heirs have no interest in his properties. Unlike Hindu law, 

the Muslim law of inheritance does not recognise the concept of ‘right by 

birth’ (Janmaswatvavad). 

Under Muslim law, an heir does not possess any right at all before the 

death of an ancestor. It is only the death of a Muslim which gives the right 

of inheritance to his legal heirs. 

As a matter of fact, unless a person dies, his relatives are not his legal 

heirs; they are simply his heir-apparent and have merely a ‘chance of 

succession, (spes successions). If such an heir-apparent survives a Muslim, 

he becomes his legal heir and the right of inheritance accrues to him. If the 

heir-apparent does not survive a Muslim, he cannot be regarded an heir and 

has no right to inherit the property. 



Sharers: 

The Sharers are 12 in number and are as follows: 

(1) Husband, 

(2) Wife, 

(3) Daughter, 

(4) Daughter of a son (or son's son or son's son and so on), 

(5) Father, 

(6) Paternal Grandfather, 

(7) Mother, 

(8) Grandmother on the male line, 

(9) Full sister 

(10) Consanguine sister 

(11) Uterine sister, and 

(12) Uterine brother. 

The share taken by each sharer will vary in certain conditions.  For instance, 

a wife takes ¼ th of share in a case where the couple is without lineal 

descendants, and a one-eighth share otherwise. A husband (in the case of 

succession to the wife's estate) takes a half share in a case where the couple 

is without lineal descendants, and a one-fourth share otherwise.  A sole 

daughter takes a half share. Where the deceased has left behind more than 

one daughter, all daughters jointly take two-thirds. 

If the deceased had left behind son(s) and daughter(s), then, the daughters 

cease to be sharers and become residuaries instead, with the residue being 

so distributed as to ensure that each son gets double of what each daughter 

gets. 

Under Hanafi Law of inheritance, there are three classes of heirs namely 1) 

sharers; 2). Residuaries and 3) Distant kindred. 

1. Sharers are those who are entitled to a prescribed share of inheritance 

2. Residuaries are those who take no prescribed share but succeed to the 

residue after the claims of the sharers are satisfied. 



3. Distant kindred are those relations by blood who are neither sharers 

nor residuaries. 

Under Shia Law of inheritance, the heirs are divided into two groups namely 

1) Heirs by consanguinity i.e. blood relations and 2) Heirs by marriage i.e. 

husband and wife. Heirs by consanguinity are divided into three classes and 

each class is sub-divided into two sections. These classes are 

I. (i) Parents 

(ii) Children and other lineal descendants how lowsoever. 

II. (i) Grandparents how highsoever (True as well as False) 

(ii) Bothers and sisters and their descendants how lowsoever. 

III. (i) Paternal and (ii) Maternal, uncles and aunts of the deceased and 

of his parents and grandparents how high soever and their 

descendants how lowsoever. 

Of these three classes of heirs, the first excludes the second from 

inheritance, and the second excludes the third. But the heirs of the 

two sections of each class succeed together, the nearer degree in 

each section excluding the more remote in that section. 

Non-Testamentary and Testamentary succession under Muslim law: 

In Non-testamentary succession, the Muslim Personal Law (Shariat) 

Application Act, 1937 gets applied. On the other hand, in case of a person 

who dies testate i.e. one who has created his will before death, the 

inheritance is governed under the relevant Muslim Shariat Law as applicable 

to the Shias and the Sunnis. 

In cases where the subject matter of property is an immovable property, 

situated in the state of West Bengal, Chennai and Bombay, the Muslims shall 

be bound by the Indian Succession Act, 1925. This exception is only for the 

purposes of testamentary succession. 

Per-Capita and Per-Strip Distribution (Rule of Distribution) 

Succession among the heirs of the same class but belonging to different 

branches may either be per-capita or per-strips. In a per-capita distribution, 

the succession is according to the ‘number of heirs’ (i.e. heads). Among 



them the estate is equally divided; therefore, each heir gets equal quantity 

of property from the heritable assets of the deceased. 

On the other hand, in a per strip distribution, the several heirs who belong 

to different branches, get their share only from that property which is 

available to the branch to which they belong. In other words, in the stripital 

succession, the quantum of property available to each heir depends on the 

property available to his branch rather than the number of all the heirs. 

Under Sunni law, the distribution of the assets is per-capita. That is to say 

an heir does not in any respect represent the branch from which he inherits. 

The per-capita distribution may be illustrated by the following diagram. 

 

M has got two sons A and B. A has three sons, S1, S2 and S3. В has two sons 

S4 and S5. When M dies there are two branches of succession, one of A and 

the other of B. Suppose, A and В both die before the death of M so that the 

sole surviving heirs of M are his five grandsons. 

Now, under the per-capita scheme of distribution (as recognised under Sunni 

law) the total number of claimants (heirs) is five and the heritable property 

would be equally divided among all of them irrespective of the branch to 

which an heir belongs. 

Therefore, each of them would get 1/5 of the total assets of M. It may be 

noted that under Sunni law the principle of representation is recognised 

neither in the matter of determining the claim of an heir, nor in determining 

the quantum of share of each heir. 

Shia Law: 

Under the Shia law, if there are several heirs of the same class but they 

descend from different branches, the distribution among them is per strip. 

That is to say, the quantum of property inherited by each of them depends 

upon the property available to that particular branch to which they belong. 

In the above-mentioned illustration, A and В constitute two branches, each 

having 1/2 of M’s property. Both, A and В pre-decease M. 



But, the quantum of property available to each of their branch would remain 

the same. Therefore, the surviving heirs of A namely, S1, S2, 53 would get 

equal shares out of 1/2 which is quantum of property available to the branch 

of A. Thus S1, S2 and S3 would get 1/6 each. Similarly, the quantum of 

property available to the branch of В is also 1/2 but the descendants from 

this branch are only two. Accordingly, the 1/2 property of В would be equally 

shared by S4 and S5. 

Therefore, 54 and S5 would get 1/4 each. It is significant to note that for a 

limited purpose of calculating the share of each heir, the Shia law accepts 

the principle of representation. Moreover, under the Shia law this rule is 

applicable for determining the quantum of share also of the descendants of a 

pre-deceased daughter, pre-deceased brother, pre-deceased sister or that of 

a pre-deceased aunt. 

Doctrine of Representation: 

Doctrine of representation is a well known principle recognised by the 

Roman, English and Hindu laws of inheritance. Under the principle of 

representation, as is recognised by these systems of laws, the son of a 

predeceased son represents his father for purposes of inheritance. The 

doctrine of representation may be explained with the help of the diagram 

given below. P has two sons A and B. A has got two sons С and D and В has 

a son E. 

 

During the life of P, his family members are his two sons (A and B), and 

three grandsons (C, D and E). Unfortunately, В pre-deceases P, i.e. В dies 

before the death of P. Subsequently, when P also dies, the sole surviving 

members of the family of P are A and three grandsons, C, D and E. 

Under the doctrine of representation, E will represent his pre-deceased 

father В and would be entitled to inherit the properties of P in the same 

manner as В would have inherited had he been alive at the time of P’s 

death. 

But, Muslim law does not recognise the doctrine of representation. Under 

Muslim law, the nearer excludes the remoter. Accordingly, in the illustration 

given above, E will be totally excluded from inheriting the properties of P. 



Both, under Shia as well as under Sunni law, E has no right to inherit the 

properties of P. The result is that E cannot take the plea that he represents 

his pre-deceased father (В) and should be substituted in his place. 

Under Muslim law, the nearer heir totally excludes a remoter heir from 

inheritance. That is to say, if there are two heirs who claim inheritance from 

a common ancestor, the heir who is nearer (in degree) to the deceased, 

would exclude the heir who is remoter. Thus, between A and E, A will totally 

exclude E because A is nearer to P in degree whereas, E belongs to the 

second degree of generation. The Muslim jurists justify the reason for 

denying the right of representation on the ground that a person has not 

even an inchoate right to the property of his ancestor until the death of that 

ancestor. 

Accordingly, they argue that there can be no claim through a deceased 

person in whom no right could have been vested by any possibility. But, it 

may be submitted that non-recognition of principles of representation under 

the Muslim law of inheritance, seems to be unreasonable and harsh. It is 

cruel that a son, whose father is dead, is unable to inherit the properties of 

his grandfather together with his uncle. 

Spec – Successionis :- Under the Muslim Law relinquishment or alienation 

can have no legal recognition since it has no place for the concept of spec-

successionis. The Hon’ble Supreme Court in Ghulam Abbas Vs Qayyaum 

Ali reported in AIR 1973 SC 545 upheld the validity of the relinquishment 

for consideration.  

Female’s Right of Inheritance: 

Under Muslim Law, Males and females have equal rights of inheritance. Upon 

the death of a Muslim, if his heirs include also the females then, male and 

female heirs inherit the properties simultaneously. Males have no 

preferential right of inheritance over the females, but normally the share of 

a male is double the share of a female. Notably the rule of ‘double share for 

male’ also recognized by the Parsi Law contained in Indaian Succession Act, 

1925 (Chapter 3) and has not been changed even by the 1991 Amendment 

of the Act.  

In other words, although there is no difference between male and female 

heir in so far as their respective rights of inheritance is concerned but 



generally the quantum of property inherited by a female heir is half of the 

property given to a male of equal status (degree). 

The principle that normally the share of a male is double the share of a 

female has some justification. Under Muslim law, while a female heir gets (or 

hopes to get in future) an additional money or property as her Mehr and 

maintenance from her husband, her male counterpart gets none of the two 

benefits. Moreover, the male heir is primarily liable for the maintenance of 

his children whereas, the female heir may have this liability only in an 

extraordinary case. 

Widow’s right to succession: 

Under Muslim law, no widow is excluded from the succession. A childless 

Muslim widow is entitled to one-fourth of the property of the deceased 

husband, after meeting his funeral and legal expenses and debts. However, 

a widow who has children or grandchildren is entitled to one-eighth of the 

deceased husband's property. If a Muslim man marries during an illness and 

subsequently dies of that medical condition without brief recovery or 

consummating the marriage, his widow has no right of inheritance. But if her 

ailing husband divorces her and afterwards, he dies from that illness, the 

widow's right to a share of inheritance continues until she remarries. 

In Abdul Hammed Khan vs. Peare Mirza, 1935 I.L.R. 10 Luck. 550 it was 

held that a childless widow, in the absence of other heirs, was entitled to inherit 

her share and rest of the property including the land, of her husband by the 

application of the doctrine of return. 

A Child in the Womb: 

A child in the womb of its mother is competent to inherit provided it is born 

alive. A child in the embryo is regarded as a living person and, as such, the 

property vests immediately in that child. But, if such a child in the womb is 

not born alive, the share already vested in it is divested and, it is presumed 

as if there was no such heir (in the womb) at all. 

 

GROUNDS OF DISQUALIFICATIONS 

Disqualifications which debar the heirs to succeed the property of the 

intestate are— 



MURDERER 

Under the Sunni Law, a person who has caused the death of another, 

whether intentionally, or by mistake, negligence, or accident, is debarred 

from succeeding to the estate of that other. 

Homicide under the Shia Law is not a bar to succession unless the death was 

caused intentionally.  

ILLEGITIMATE CHILDREN 

Under the Hanafi School, an illegitimate child is not entitled to inherit. Such 

a child cannot inherit from his/her father but can inherit from his/her mother 

and all relatives of the mother. The mother can also inherit the property of 

her illegitimate children. 

If a woman has two children, one legitimate and the other illegitimate, they 

do not inherit from one another.(Rehmat Ullah Vs. Maqsood AIR 1952 All 

640). 

Insanity, bodily deceases, infirmity, and unchastity, do not disqualify any 

heir from inheriting property.  

DIFFERENCE OF RELIGION 

A non-Muslim could not inherit from a Muslim but the Caste Disabilities 

Removal Act of 1850 does away in India with the exclusion of a non-Muslim 

from the inheritance of the property.  

If a non-Muslim accepts Islam, and then dies, the Act of 1850 cannot 

warrant the application of his conversion law of succession to his property; 

the Muslim Law will apply in such a case. [Mitarsen Vs Maqbool (1930) 57 IA 

313; KP Chandra Sekhar Vs. State of Mysore AIR 1955 Mys 26]. 

Where a convert to Islam died leaving behind an only daughter, as against 

the claim of his non-Muslim relatives she was given all his property – ½ 

share as her fixed share as Quranic heir and the reminder by way of return. 

(Rukhmini Bai Vs. Bismillah Bai AIR 1993 MP 44). 

Step-Children: 

The step-children are not entitled to inherit the properties of their step-

parents. Similarly, the step-parents too do not inherit from step-children. 



For example, where a Muslim H marries a widow W having a son from her 

previous husband, the son is a stepson of H, who is step-father of this son. 

The step-father and step-son (or daughter) cannot inherit each other’s 

properties. That step-child is competent to inherit from its natural father or 

natural mother. Similarly, the natural father and natural mother can inherit 

from their natural sons or daughters. 

However, the step-brothers (or sisters) can inherit each other’s properties. 

Thus, in the illustration given above, if a son (or daughter) is bom out of the 

marriage of H and W, the newly born child would be a step-brother (or 

sister) of the son from wife’s previous husband. 

These sons or daughters are competent to inherit each other’s property. The 

step-brothers or sisters may either be, uterine or consanguine. Muslim law 

provides for mutual rights of inheritance between uterine and consanguine 

brothers or sisters. 

Simultaneous Death of two Heirs: 

When two or more persons die in such a circumstance that it is not 

ascertainable as to who died first (i.e. who survived whom) then, both of 

them cease to be an heir for each other. In other words, where two or more 

heirs die simultaneously and, it is not possible to establish as to who died 

first then under Muslim law, all the heirs are presumed to have died just at 

one moment. The result is that such heirs are regarded as if they did not 

exist at all; the inheritance opens omitting these heirs. 

For example, A and В are each other’s legal heirs in such a manner that 

after the death of any one of them, the surviving person would inherit the 

property of the deceased one. But, both A and В die simultaneously say, in 

an aero plane crash, and it could not be established as to who survived 

whom. Under Muslim law, neither A would inherit В nor В would inherit A. 

Thus, the legal heirs of A would inherit A’s property as if there was no В at 

all. Similarly, the heirs of В would inherit B’s property as if A did not exist at 

all? 

Missing Persons: 

According to the texts of Hanafi law, a missing person was supposed to have 

been dead only after ninety years from the date of his birth; till then the 

inheritance of his properties did not open. But, now this rule has been 



superseded by Sec. 108 of the Indian Evidence Act, 1872 which provides as 

under: 

“When the question is whether a man is alive or dead, and it is proved that 

he has not been heard of for seven years by those who would naturally have 

heard of him if he had been alive, the burden of proving that he is alive is 

shifted to the person who affirms it”. 

Accordingly, where a Muslim is missing for at least seven years and if it 

could not be proved that he (or she) was alive then, that person is legally 

presumed to be dead and the inheritance of his (or her) properties opens. 

It has been held by the courts that Hanafi rule of ninety years of life of a 

missing person was only a rule of evidence and not any rule of succession; 

therefore, this Hanafi rule must be taken as superseded by the provisions of 

Indian Evidence Act 1872. 

Primogeniture: 

Primogeniture is a principle of inheritance under which the eldest son of the 

deceased enjoys certain special privileges. Muslim law does not recognise 

the rule of primogeniture and all sons are treated equally. 

However, under the Shia law, the eldest son has an exclusive right to inherit 

his father’s garments, sword, ring and the copy of Quran, provided that such 

eldest son is of sound mind and the father has left certain other properties 

besides these articles. 

ESCHEAT 

Where a deceased Muslim has no legal heir under Muslim law, his properties 

are inherited by Government through the process of escheat. 

Marriage under the Special Marriage Act, 1954: 

Where a Muslim contracts his marriage under the Special Marriage Act, 

1954, he ceases to be a Muslim for purposes of inheritance. Accordingly, 

after the death of such a Muslim his (or her) properties do not devolve under 

Muslim law of inheritance. The inheritance of the properties of such Muslims 

is governed by the provisions of the Indian Succession Act, 1925 and Muslim 

law of inheritance is not applicable. 

Theory of Propinquity 



Propinquity means nearness in blood. In determining the preferential claims 

of the heirs, the Shias adopt the principles of consanguinity. The rule that 

nearer in degree excludes the more remote is applied to kindred of the same 

class only. This theory of propinquity is fully recognized by Shias but 

partially recognized by the Sunnis. 

Case Laws 

1. In Hakim Rehman vs. Mohammad Mahmood Hassan, AIR 1957 

Pat 559, it was held that upon the death of a Mohammedan, the 

whole estate devolves upon his heirs at the moment of his death and 

the heirs succeed to the estate as tenants-in-common in specific 

shares. 

2. In Shukurllah vs. Zohra Bibi, AIR 1932 All. 512 it was held that 

each heir of the Mohammedan is liable for the debt of the deceased to 

the extent only of a share of the debts proportionate to his share of 

the estate. 

3. In Akbar Ali Vs. Adar Bibi AIR 1931 Cal 155, it was held that in 

India the Mohamaddi scheme of distribution of shares among the 

uterine heirs – despite its deeper sex based discrimination and the 

resulting complications – has prevailed and remains in force by 

tradition, though there is no binding law to this effect. 

4. In Ali Saheb Vs Hazara AIR 1968 Mys 351 it was held that though 

the principle of rad (return) under the classical law never applies to 

the surviving spouse, if that spouse is only survivor in India he/she 

gets the whole property. 

5. In Mazirannessa Vs Kibria AIR 1970 Cal 387 it was held that 

where a surviving spouse is related to the deceased also in another 

capacity by blood relation, shares in the both capacities may be 

lawfully allotted to her or him. 

6. In Damodar Vs Shahjadi AIR 1989 Bom 1 it was held that where a 

person whose sole heir was his widow, had bequeathed all his 

properties to a stranger, the court allowed the will after allotting to the 

widow her ¼ share by inheritance.  

7. In Abdul Matin Vs Abdul Azeez AIR 1990 Gau 70 it was held that 

where one of the two sisters who had inherited their father’s property 

died leaving behind a son only and the other died later survived only 

by her husband, ½ latter’s property was allotted to her husband and 

the other ½ her sister’s son as a uterine heir. 



Table of shares – Sunni Law 

 

Sharers 

Normal Share 

Condition under 
which the normal 
share is inherited 

This column sets out 
(A) Shares of Sharers Nos:3, 4, 5, 8 

and 12 as varied by special 
circumstances; 

(B) Conditions under which sharers 

Nos:1, 2, 7, 8, 11 and 12 succeed 
as Residuaries 

Of 
one 

Of Two or 
more 

collectively 

1. FATHER 1/6  When there is a child 

or child of a son  

[When there is no child or child of a son 

the father inherits as a residuary] 

2.TRUE 

GRANDFATHER 

 

1/6  When there is a child 

or child of a son and 

no father or nearer 

true grandfather. 

[When there is no child or child of a son. 

the Tr.G.F. inherits as a residuary 

provided there is no father or nearer 

Tr.G.F.] 

3. HUSBAND ¼   When there is a child 

or child of a son 

½ when no child or child of a son. 

4. WIFE 1/8  1/8 When there is a child 

or child of a son.  

¼ when no child or child of a son. 

5. MOTHER 1/6  (a) When there is a 

child or child of a 

son. or  

(b) When there are two 

or more brothers or 

sister, or even one 

brother and one 

sister, whether full 

consanguine or 

uterine 

1/3 when no child or child of a son. and 

not more than one brother or sister (if 

any); but if there is also a wife or 

husband and the father, then only 1/3 of 

what remains after deducting the wife’s 

or husband’s share. 

6. TRUE 

GRANDMOTHER 

 

1/6 1/6 (a) Maternal – when 

no mother, and no 

nearer true 

grandmother 

either paternal or 

maternal. 

(b) Paternal – when 

no mother, no 

father no nearer 

true grandmother 

either paternal or 

maternal, and 

immediate true 

grandmother. 

 

7. DAUGHTER ½ ½ When no son [With the son she becomes a residuary] 

8. SON’S 

DAUGHTER 

h.l.s. [Sec.62 

cl.(a)] 

 

 

 

 

½  

 

 

 

 

 

 

 

2/3 

 

 

 

 

 

 

 

When no (1) son, (2) 

daughter, (3) higher 

son’s son (4) higher 

son’s daughter or (5) 

equal son’s son 

 

 

 

When ‘there is only one daughter or 

higher son’s daughter but no(1) son, (2) 

higher son’s son, (3) equal son’s son, 

the daughter or higher son’s daughter 

will take ½ and the son’s daughter h.l.s. 

(whether one or more) will take 1/6 i.e. 

2/3 – ½ ] [with an equal son’s son she 

becomes a residuary] 



 

 

 

 

 

 

 

e.g. 

(i)Son’s 

Daughter 

 

 

 

 

 

 

(ii) Son’s son’s 

daughter 

 

 

 

 

 

 

 

½ 

 

 

 

 

 

 

 

 

½  

 

 

 

 

 

 

 

2/3  

 

 

 

 

 

 

 

 

2/3 

 

 

 

 

 

 

 

When no(1) son, (2) 

daughter; or (3) son’s 

son 

 

 

 

 

 

When no(1) son, (2) 

daughter; or (3) son’s 

son, (4) son’s 

daughter, or (5) son’s 

son’s 

 

When there is only one daughter the 

son’s son daughter (whether one or 

more) will take 1/6, if there be no son or 

son’s son. (With the son’s son she 

becomes a residuary) 

 

When there is only one daughter or the 

son’s daughter, the son’s son’s daughter 

(whether one or more) will take 1/6, if 

there be no (1) son, (2) son’s son, or 

son’s son’s son (With the son’s son’s son 

she becomes a residuary] 

9. UTRINE 

BROTHER or 

10. SISTER 

1/6 1/3 When no(1) child, (2) 

child of a son h.l.s (3) 

father of (4) True 

grandfather 

 

11. FULL 

SISTER 

½ 2/3 When no(1) child, (2) 

child of a son h.l.s (3) 

father of (4) True 

grandfather, or (5) full 

brother 

[With the full brother she becomes a 

residuary] 

12. 

CONSANGUINE 

SISTER 

½ 2/3 When no(1) child, (2) 

child of a son h.l.s (3) 

father of (4) True 

grandfather, or (5) full 

brother, (6) full sister, 

or (7) consanguine 

brother 

But if there is only one full sister and she 

succeeds as a sharer, the consanguine 

sister (whether one or more) will take 

1/6, provided she is not otherwise 

excluded from inheritance. [With the 

consanguine brother she becomes a 

residuary] 

 

Definitions 

a) “True Grandfather” means a male ancestor between whom and the 

deceased no female intervenes. 

Thus the father’s father, father’s father and his father how high soever are all true 

grandfather. 

b) “False Grandfather” means a male ancestor between whom and the 

deceased a female intervenes. 

Thus, the mother’s father, mother’s mother’s father, father’s father, father’s mother’s father 

are all false grandfathers. 

c) “True grandmother” means a female ancestor between whom and the 

deceased no false grandfather intervenes. 



Thus, the father’s mother, mother’s mother, father’s mother’s mother, father’s father’s 

mother, mother’s mother’s mother are all true grandfathers. 

d) “False Grandmother” means a female ancestor between whom and 

the deceased a false grandfather intervenes. 

Thus, the mother’s father’s mother is a false grandmother. False grandfathers and false 

grandmothers belong to the class of distant kindred. 

e) “Son’s son how lowsoever” includes son’s son, son’s son’s son and the 

son or  a son how lowsoever. 

f) “Son’s daughter how lowsoever” includes son’s daughter, son’s son’s 

daughter and the daughter of a son how lowsoever. 

Table of sharers – Shia Law 

 

Sharers 

Normal Share 
Conditions under 

which the share is 
inherited 

Share as varied by 
special 

circumstances 
Of  one 

Of two or 

more 
collectively 

1. Husband ¼  
Whether there is a 

lineal descendant 

½ when no such 

descendant 

2. Wife 1/8 1/8 
Whether there is a 

lineal descendant 

¼ when no such 

descendant 

3. Father 1/6  
Whether there is a 

lineal descendant 

[If there is no lineal 

descendant the father 

inherits as a residuary] 

4. Mother 1/6  

(a) When there is a 

lineal 

descendant: or  

(b) When there are 

two or more full 

or consanguine 

brothers, or one 

such brother and 

two such sisters 

or four such 

sister, with the 

father. 

 

5. Daughters ½ 2/3 When no son 
[With the son she 

takes as residuary] 

6. Uterine Brother or  

7. Sister 
1/6 1/3 

When no parent or 

lineal descendant  

[With the son she 

takes as residuary] 

8. Full sister ½ 2/3 

When no parent or 

lineal descendant or 

full brother or father’s 

father  

[The full sister takes as 

a residuary with the 

full brother and also 

with the father’s 

father. 

9. Consanguine Sister ½ 2/3 

When no parent or 

lineal descendant or 

full brother or sister or 

consanguine brother or 

father’s father. 

[The consanguine 

sister takes as a 

residuary with the 

consanguine brother 

and also with the 

father’s father. 

 

Submitted by 

Abdul Rahman Shaik 
II Addl. Junior Civil Judge, 

Bheemunipatnam. 



 

 

LAW RELATING TO SUCCESSION CERTIFICATES UNDER INDIAN 

SUCCESSION ACT, 1925 

 

Presented :  

Sri N.Naga Raju, 

XII Additional District & Sessions Judge, 

Visakhapatnam. 

--------------------------------------------------------------------------- 

 

INTRODUCTION: 

The Topic under the head ‘Succession Certificates’ is covered by 

part X of the Indian Succession Act, 1925, herein after referred to as 

‘Act’. The Succession Certificate Act of 1889 (Act 7 of 1889) has been 

repealed and replaced by the Succession Act of 1925.  

The term ‘Succession Certificate’ has not been defined under the 

Act; but, it can be understood that a certificate issues by a Civil Court to 

the legal heirs of a deceased to establish the authenticity of the heirs 

and give them an authority to inherit debts, securities and other assets 

of the deceased.  

The purpose of issuance of a Succession Certificate is limited and 

confines to ‘Debts’ and ‘Securities’ such as, Provident Fund, Insurance, 

Bank Deposits, Shares or any other security of Central Government or 

the State Government to which the deceased was entitled to, as per 

section 370 read with section 214 of the Indian Succession Act. Its main 

objective is to facilitate the collection of debts on succession and afford 

protection to parties paying debts to the representatives of the deceased 

person.  

The word ‘Debt’ has not been defined under the Act; but, it can be 

understood from reading sub-section (2) of 214 of the Act and it reads 

as follows: 

“The word ‘Debt’ in Sub-Section (1) includes any debt except rent, 

revenue or profits payable in respect of land used for agricultural 

purposes”. 

 

A question has arisen in the case of ALI MOHAMMAD KHUSHRO 

VERSUS SPECIAL DEPUTY COLLECTOR, LAND ACQUISITION, 

INDUSTRIES, AIR 1974 A.P.1 (DB), whether ‘compensation’ awarded 

under a decree is a ‘debt’ within the meaning of sub-section (2) of 



 

 

section 214 of the Act. Their lordships, interpreting the constructed put 

up on the section 214 held that compensation ‘debt’ within the meaning 

of the expression ‘debt’ occurring in section 214 (2) and that Succession 

Certificate was necessary.  

The word ‘Security’ also has not been defined under the Act; but, 

can be understood from reading sub-section (2) of 370 of the Act. It 

reads as follows: 

“For the purposes of this Part, ‘Security’ means ---- 

 

(a) Any promissory note, debenture, stock or other security of 

the Central Government or of a State Government; 

(b) Any bond, debenture, or annuity charged by Act of 

Parliament of the United Kingdom on the revenues of India; 

(c) Any stock or debenture of, or share, in a company or other 

incorporated institution; 

(d) Any debenture or other security for money issued by, or on 

behalf of, a local authority; 

(e) Any other security which the State Government may, by 

notification in the Official Gazette, declare to be a security for 

the purposes of this part.  

A question has arisen in the case of BRANCH MANAGER, STATE 

BANK OF HYDERABAD VS GADIRAJU RAMA BHASKARA 

VISWANADHA RAJU, AIR 1993 A.P.337, whether a succession 

certificate is required to be obtained for return of gold ornaments 

pledged with the bank. The Honourable High Court, while observing that 

bank is not a debtor of the deceased and articles pledged with the bank 

do not come within the categories mentioned under the head ‘Security’ 

held as follows: 

“Bank has no jurisdiction to insist upon protection of a Succession 

Certificate or letters of administration or probate in this case”.  

Instances do occur that parties approach the court for issuance of 

succession certificate on the premise that the deceased through whom 

they claim succession for operating Safe – Deposit – Locker of bank to 

have possession of certain ornaments and jewelleries. This has been 

deciphered in the case STATE BANK OF INDIA V/S NETAI CH POREL 

AIR 1982 Cal 92 (DpB). The division bench of Culcutta High Court held 



 

 

that Succession Certificate could not be asked and granted in respect of 

ornaments kept in safe deposit locker in a bank. 

Therefore, it is clear from the authorities, highlighted above that 

under section 370 of the Act, Succession Certificate can be granted only 

in respect of debts and securities and not for any kind of property.  

JURISDICTION (SECTION 371 OF THE ACT) 

As per Section 371 of the Indian Succession Act, the District Judge 

within whose jurisdiction the deceased ordinarily resided at the time of 

his death or, if at the time he had no fixed place of his residence, the 

District Judge within whose jurisdiction any part of the property of the 

deceased may be found, may grant a succession certificate.  

As per Section 2(bb) of the said Act, the District Judge means the 

Judge of a Principal Civil Court of original jurisdiction. Hence, at the 

inception of the Act, the Judge of a Principal Civil Court of original 

jurisdiction alone was vested with the power to grant succession 

certificate under Section 371 of the Act. 

 However, the Hon'ble High Court under the power conferred under 

Section 265 of the Act, appointed Subordinate Judges (now Senior Civil 

Judges) including the Additional Judges in City Civil Courts, ex-officio as 

District delegates under the Act. Further, as per ROC No.40/SO/72.2, the 

Hon'ble High Court, under Section 19(1) of Andhra Pradesh Civil Courts 

Act, 1972, authorized all the subordinate judges to take cognizance of 

any of the proceedings under Indian Succession Act, 1925, which cannot 

be disposed of by the District delegates. So, by virtue of the aforesaid 

conferment of powers, the Senior Civil Judges also have been 

entertaining the succession O.Ps as District delegates. 

Subsequently, following the letter Roc No.408/SO-3/2009, dated 

01.11.2011 of the Registrar General, Andhra Pradesh High Court, 

Hyderabad, the Government of Andhra Pradesh issued G.O.Ms.No.11 

dated 08.02.2012. So, by virtue of above G.O. the Government in 

concurrence with the High Court of Andhra Pradesh, by virtue of the 

powers conferred under Section 388(1) of Indian Succession Act, 1925, 

have issued notification conferring powers on all the Senior Civil Judges 



 

 

to entertain original petitions filed under Indian Succession Act, 1925 

and to exercise the functions of District Judge under Part-X of the said 

Act within their respective jurisdictions. 

APPEAL: 

An interesting question has cropped up before division bench of 

Honourable High Court in PASUMARTHI SRINIVAS VS NIL 2017 (2) 

ALT 523, whether appeal against the orders passed by Senior Civil 

Judge under part X of the Indian Succession Act, 1925 lies before the 

High Court or the District Court.  

Their lordships, interpreting proviso to sub-section (2) of section 

388 of the court held as follows: 

“So, proviso to sub-section (2) specifically lays down that an appeal 

from any order of an inferior Court as mentioned in sub-section (1) 

shall lie to the District Judge and not to the High Court. 

In view of the specific provision which creates forum for appeal 

which is the District Court in the instant case, the submission of 

learned counsel that the appeal shall lie before the High Court 

cannot be accepted”.  

More so, their lordships, answering repugnancy between two 

provisions under sections 384 and 388 of the Act, held as follows: 

“The above section no doubt lays down that against the order 

of a District Judge granting, refusing or revoking a certificate under 

Part-X of Indian Succession Act, an appeal shall lie to the High 

Court. However, Section 384 is subject to the other provisions of 

Part-X which means the said section is subject to Section 388 as 

per which, against the order passed by an inferior Court, an appeal 

shall lie before the District Judge and not before the High Court”.  

Thus, it is clear from the ‘ratio‘ that the appeal against orders 

passed by Senior Civil Judge under part X of Indian Succession Act shall 

lie before the District Court only but not before the High Court.  

ENQUIRY FOR GRANTING SUCCESSION CERTIFICATE: 

Anyone who has a prima facie a beneficial interest can apply for 

the certificate. A petition filed under section 372 of the Act shall contain 

the relationship of the petitioner with the deceased. The time, date, 

place of death etc., details shall also be furnished in it and the death 



 

 

certificate and any other documents as the court may require shall be 

attached. The petition shall specify each debt or security as the case may 

be in detail. The details of all heirs have to be included in the petition. 

The petition shall be signed and verified one by the petitioner. It shall set 

forth the following facts: 

• The time of the death of the deceased. 

• Ordinary residence of the deceased at the time of his death. 

• The family or other near relatives of the deceased and their 

residence.  

• The absence of any impediment under any law to the grant 

of the certificate.  

• The debt and securities in respect of which the certificate is 

applied for.  

Under Section 373 of the Act, a special notice in the form of a 

publication to be made in the newspaper, circulated in the public. In 

A.K.HARI GOPAL VS BALJI SINGH, 2000 (3) ALD 228 (DB), it has 

been observed as follows: 

“The respondent has produced before us a paper named as ‘Pledge’ 

in which the notice of the application was published. However, we 

are of the view that the said paper viz., ‘Pledge’ is not circulated in 

the public and we understand that it is available only in the bar 

room of the City Civil Courts. Since the said paper is not circulated 

in the public, we are of the view that the publication does not 

serve for the purpose which it is meant”.  

For the reason that publication was made in ‘Pledge’ which is not 

considered to be circulated in public, the impugned order where under  

Succession Certificate under section 372 of the Act was issued came to 

be set aside. Therefore, it is to be noted that notice by way of paper 

publication shall be made in largely circulated newspaper. 

It is settled law that proceedings under section 372 of the Act are 

summary in nature. Therefore, intricate questions of title are not to be 

decided in these proceedings. By clause (d) of sub-section (1) of section 

372 of the Act “the right in which the petitioner claims”, it clinches that 

person to be granted a certificate must be one who has title or interest in 

the ‘debt’ or ‘security’, to collect which the certificate is applied for.  



 

 

 Instances do occur that persons proclaim to be the ‘nominees’ of 

the deceased would approach the courts for issuance of succession 

certificates, excluding the legal heirs of the deceased who succeed to the 

estate of deceased in respect of “debts and securities” such as, provident 

fund, bank deposit, insurance, shares etc., to which the deceased was 

entitled to.  

In this connection, it is needless to reiterate the settled proposition 

of law that the ‘nomination’ is only an authorization to receive the 

amount and payment of such is a valid discharge for the debtor of 

deceased (SMT SARABATI DEVI AND ANOTHER VS SMT USHADEVI, 

1984 (1) SCC 424). Thereby, ‘nomination’ itself ipso facto entitles the 

nominee to get succession certificate from the court of law unless he 

establishes his right within the meaning of sub-sections (1)(d) of section 

372 of the Act.  

Another illustrative case is that a married woman claiming to be 

the wife of deceased is not entitled to a succession certificate where her 

marriage with the deceased was found to be void.  

One of the two wives applying for certificate cannot be held to the 

legally wedded wife of the deceased merely because in an authorization 

letter for obtaining her pay, the applicant had described the deceased as 

her husband.  

When the first marriage was subsisting, the first wife will be 

considered to be the legally wedded wife, to the exclusion of another 

woman, who claims to be the real wife and applies for the succession 

certificate on the death of the husband. Her alleged marriage with the 

deceased will be treated as void ab initio under section 5 of the Hindu 

Marriage Act, 1955. Only the legal wedded wife would be entitled to the 

grant of the succession certificate (SMT JAYALAKSHMI AND OTHERS 

VS SMT GAYATRI AND ANOTHER AIR 1998 KANT 169).     

REQUIREMENT OF PRODUCTION OF SUCCESSION CERTIFICATE 

IN JUDICIAL PROCEEDINGS AND EFFECT OF ITS NON-

PRODUCTION: 

   

A plain reading of Sub-section (1) of Section 214 of Indian 

Succession Act, would show that passing a decree against debtor of a 



 

 

deceased person for payment of his debt to a person claiming succession 

to the assets of deceased person without production of inter alia a 

succession certificate granted under Part-X is absolutely prohibited. But, 

from legal precedents it is understood that such production of succession 

certificate is not absolute. 

SUIT PROCEEDINGS: 

I. From the judgment in the case of ‘AMARA VENKATA SUBBAYYA 

AND SONS AND OTHERS VS. SHAKE HUSSAIN B, 2008 (5) 

ALT 341’ it is discernable that a conditional decree directing the 

production of a succession certificate before the execution of the 

decree is held to be illegal. If the succession certificate is not 

produced before the decree and after an opportunity is given to 

the plaintiff, the only order the court can pass upon the suit is to 

dismiss it.  

II. From the judgment in the case of ‘S SATISH TRADERS VS 

ANISETTY ANJANEYULU, 2000 (4) ALT 310, it is clear that the 

court having recognized the legal representatives of deceased who 

died during pendency of the suit, insisting for production of 

succession certificate is not sustainable. 

EXECUTION PROCEEDINGS: 

III. The question is whether a decree holder on his filing an execution 

application, but before full satisfaction is recorded, dies intestate, 

whether his legal representatives are entitled to come on record to 

proceed with the execution.  

In MABUKHAN V. RAJAMMA, AIR 1963 AP 69 Division 

Bench of Hon’ble High Court speaking through Sri Chandra Reddy 

Chief Justice, considered the effect of the provisions and held thus: 

"It is manifest from the language of S. 214 (1) (b) that it is 

only an application for execution filed by a person that comes 

within the prohibition enacted in S. 214(1)(b).” 

Placing reliance on MABUKHAN’S CASE inAKULA              

RANGAPPA V/S NARAYANASWAMY, AIR 1988 A P 314 held 

as follows: 

“The Division Bench in Mabukhan's case (supra) has rightly 

considered that when execution was already initiated by the 



 

 

decree-holder and he dies, pending realization of the debt 

and his legal representative or legal representatives can come 

on record, they would pursue the execution proceedings from 

that stage.” 

 In a decision reported in P. BABURAO VS. 

TIKKAMCHAND,(1983) 1 APLJ 163 the question arose was that 

the decree-holder filed an execution petition. The execution 

petition was closed for want of bidders. Subsequently he died. 

Then the legal representatives filed an application to revise the 

closed execution petition. The question that arose was whether 

they can file the application without obtaining a succession 

certificate as required under S. 214 (1) (b) of the act. His lordship 

held: 

“when once the execution petition is closed for want of 

bidders, it cannot be revived and a fresh application has to be 

filed. If a fresh application has to be filed then it is necessary 

that the legal representatives should obtain the succession 

certificate as enjoined under S. 214 (1) (b) of the Act”. 

GOLDEN RULE: 

Appraising the principle of law laid down in both 

MABUKHAN’S caseand P. BABURAO’ case his Lord Ship Sri 

Justice K Rama Swamy garu observed as follows: 

“The golden rule that runs through the decisions of this Court 

are thus: 

(1) Where a decree holder himself files an execution 

application and he dies before executing the decree 

and recording the full satisfaction the legal 

representatives are entitled to come on record without 

obtaining a succession certificate as required under 

S.214 (1) (b ) of the Act. 

(2) Where the legal representatives themselves are 

seeking to execute the decree obtained by the 

deceased decree-holder, then it is mandatory under S. 

214 (1) (b) of the Act to obtain a succession certificate 

and then to have the decree executed”. 

FOR ISSUANCE CHEQUE: 



 

 

 IV.  In J KISTA REDDY V/S MANDAL REVENUE 

OFFICER, 2005 AIR(AP) 217 it has been held thatthe bar under 

Section 214 of the Act operates only for institution of suits, in respect of the 

debts, payable to a deceased, and filing of an E.P., to execute a decree 

obtained by the deceased person during his lifetime, and not for 

continuation of the suit or E.P., which are already instituted during the 

lifetime of such person. Therefore, insisting legal representatives of the 

deceased who were come on record consequent upon death deceased for 

producing succession certificate for issuance of cheque is not sustainable. 

 

CONCLUSION:  

 After having put a bird’s view over the subject, it is clear to         

understand that; 

� Under section 370 of Act, ‘Succession Certificate‘ can be granted only in 

respect of ‘Debts’ and ‘Securities’ and not for any kind of property.  

� The person to be granted a certificate must be one who has title or interest in 

the ‘Debt’ or ‘Security’ as the case may be, to collect which the certificate is 

applied for. (Section 372 (d) of Act) 

� No succession certificate is needed to recover the debt due under payable to 

Hindu Joint Family governed by the Mitakshara Law. 

� Subject matters relating to part X of Act i.e., grant or revocation of certificate 

etc., are the domain of Senior Civil Judges on the original side. (Section 371 

of Act) 

� Appeals arising out of the orders passed by Senior Civil Judges relating to 

part X of the Act lie only in District Court.  (Section 384 of Act) 

� The procedure prescribed for grant of certificate is summary in nature and no 

intricate questions of title are not to be decided in these proceedings.  

� Production of certificate can be made at any time before decree is passed 

(Section 214 of Act) and no conditional decree shall be passed.  
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 LAW RELATING TO SUCCESSION CERTIFICATES  
 UNDER INDIAN SUCCESSION ACT, 1925 

 
 

           Sri.P.Bhaskar Rao, 
        Chief Metropolitan Magistrate, 

                Visakhapatnam  
         

 

How to scrutiny the Succession Petitions:- 

 

  It is to be verified whether the pleadings contain facts specially as to 

the deceased did not execute any will for the debt in questions and thereby the 

petitioners are only the persons entitled as nearest heirs of the deceased the 

debt and there are no other nearest heirs than the petitioners. It is also to 

stated that no similar or previous succession O.P. Proceedings pending or 

disposed off in any court or other authority and if there was any previous 

succession O.P. disposed off  if must stated as to the O.P. filed is a continuation 

to that by giving the details the previous matter. Death certificate and other 

documents in proof of death deceased and existence of debt must be clearly 

stated in the pleadings and enclosed to the petition with list. 

 

Fixing of Court Fee on Succession Certificate: 
 

AP.C.F. Court fee and S.V.Act.1956 schedule –I 
 

Article7:- Certificate under Indian 

succession Act.1925-Where the amount or 

value of the debt or security or the 

aggregate amount or value of the debts 

and aggregate amount or value of the 

debts and securities specified in the 

certificate  

 

i) Does not exceed five thousand rupees 
 

ii) Exceeds five thousand rupees but does 
not exceed twenty five thousand rupees 
 
iii) Exceeds twenty five thousand rupees 

 

 
 

 
 
 

 
 

 
 

 
 

Two per centum on such 
amount or value 
 
Three per centum on such 

amount or value 
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but does not exceed Fifty thousand 

rupees. 
 

iv) Exceeds fifty thousand rupees but 
does not exceed one lakh rupees. 
 
v) Exceeds one lakh rupees. 

Four per centum on such 

amount or value 
 

five per centum on such amount 
or value 
 
Six  per centum on such 

amount or value 
 

Explanation-I:- Where a certificate is extended under section 376 of the 

Indian succession Act 1925.fee shall be computed on the amount for which a 

certificate is sought to be extended and the amount for which certificate or 

certificates has or have already been issued at one and half times the rates 

specified above. Credit being given for the fee already paid. 

Explanation –II:- The amount of debt includes interest on the day on 

which the inclusion of the debt in the certificate is applied as so far as such 

amount can be ascertained . 

Explanation-III (a):- Where any power with respect to security specified in 

a certificate for the receiving of interest or dividends on. Or for the 

negotiation or transfer of the security or for both purposes is conferred. 

             (b) Where no such power is conferred. 

In either of the cases mentioned above the value of the security is its 

market value on the day on which the inclusion of the security in the 

certificate is applied for .So far as such value can be ascertained 

Mode of collecting court fees on certificate:- 

1.  Every application for a certificate or for the extension of a certificate 

shall be accompanied by a deposit of a sum equal to pay the fee payable 

under the court-fees Act.1870. in respect of the certificate of extension 

applied for. 

2.        If the application is allowed the sum deposited by the applicant shall 

be expended under the direction of the judge .In the purchase of the stamp 

to be used for denoting  the fee payable as aforesaid. 

3.        Any sum received under sub section (1) and not expended under sub 
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section (2) shall be refunded to the person who deposited it. 

 

Summary Enquiry: 

 The proviso U/Sec. 373 of Indian Succession Act. procedure on application 

upon the day fixed or As soon thereafter as my be practicable shall proceed to 

decide in a summary manner the right to the certificate. On prima fascie opinion 

as to applicants better  title than the other contesting parties, certificates can be 

granted. The court may empower the person to whom the certificate is granted 

to receive  interest or dividends or to negotiate or transfer both to receive 

interest or dividends on and negotiate  or transfer the securities or any of them. 

Jurisdiction of court:-  

     As per the circular of the Hon’ble High court in ROC No.40/SO/72.2 

under the provision  of AP civil courts act and in super session of the previous 

notification on the subject, authorized all the sub ordinate judges including the 

additional judges in city civil courts to take cognizance of any proceedings 

under the Indian succession act 1925 which cannot be disposed of by the 

district delegates .Therefore in view of above proceedings all the sub ordinate 

judges to take cognizance of the succession certificates.  

Legal Aspect:- 

        Part -1 Sections 370,372,390 Of Indian succession Act 1925 deals with 

the Succession certificate ,Generally succession certificate will be issued  for 

recovery of debts and securities in respect of which applied for .U/Sec.372 

application for certificate application for such certificate shall be made  to the 

Hon’ble District Judge by a petition signed and verified by or on behalf of the 

applicant in the manner prescribed by the code of civil procedure 1908, for the 

signing and verification of a plaint by or on behalf of the plaintiff. The 

application shall contained: 

a) the time of the death of the deceased,  
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b) the ordinary residence of the deceased at the time of death. 

c) the family members of the deceased residence. 

d) the right in which the petitioner claims. 

 

Over of Hon’ble High court Citation reported in 2018 (5) ALT page 537in 

between Mupidi Chandra Mohan Reddy and another verses Methuku 

Santhosh . It was held that Indian succession act 1925 sec.384 grant of 

succession certificate territorial jurisdiction. 

Quotable Points: 

1.   Conclusive proof –succession certificate is conclusive proof of succession and 

vests right in such person to claim the properties belonging to deceased. 

2.    Remedy under Article 227 –Its is crystal clear that remedy under article 227 

of the constitution of India is extra ordinary remedy-This remedy is not a 

substitute for an appeal. 

3.    Revision under Article 227- Remedy of Appeal-In petition under Article 227 

the court cannot go into merits of the issue  adjudicated by the lower courts –

There was clear transgression of jurisdiction – such errors can be corrected in a 

petition under article 227 even if an aggrieved party has remedy of appeal.  

Description of Succession Certificate:- 

 Succession certificate is certified  granted by the courts in india to the 

legal heirs of a person dying intestate leaving debts and securities  a person is 

said to have passed away intestate when he/she does not leave a legal will 

succession certificate entitles the folder to make payment of death are transfer 

securities to the holder of certificate without having to ascertain the legal heir 

entitled to it succession certificate provides indemnity to all persons owing such 

debts or liable on such securities with regards all payments made to or dealing 

had in good faith with a person to whom a certificate as granted . Hence many 

organization and person request for succession certificate before settling the 
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debts or securities of the deceased in favour of the person claiming such debts 

or securities. 

Validity of Succession certificate :-  

 A succession certificate has validity throughout India. If a certificate is 

granted in a foreign  country by Indian representation accredited to that state It 

should be stamped in accordance with the court fees Act 1870 to have the same 

effect in India  as a certificate granted in India.  

 Our Hon’ble High court division bench delivered judgment in between V. 

Srikanth Reddy Vs Varanasi Rajendra Venu gopla Reddy reported in 2004 (3) law 

summary page 47,it was held that Indian succession act 1925 ,U/Sec.372 and 

374 gold ornaments pledge with bank by deceased for availing loan. The bank 

authority insisting the to furnish succession certificate to receive gold ornaments 

pledged with them. Successor filed for grant of succession certificate to receive 

the gold ornaments pledged to bank. 

 Succession certificate to receive the four gold ornaments pledged to bank; 

Succession certificate- Succession certificate can be obtained  only with 

reference debts and securities due to deceased person . Gold ornaments are 

neither debts nor securities hence petition file or for grant of Succession 

certificate is only misconceive and C.R.P is allowed. 

 Our Hon’ble High court Delivered judgment  in between K.Grija kumara 

Vs Konoru Swarajaya lakshmi and another reported in 2004 (4)ALT page 

611 Indian Succession act 1925 U/Sec.372(1)(b)(3)-APCF S.V Act1956-

schedule-1 article 7 - Succession certificate. Court fee payable petition filed by 

will for grant of certificate to receive her one third share of the amount approved 

her to late husband court fee paid on the said some .return of petition required 

petitioner to pay court fee on entire amount taking the view that Succession 

certificate cannot be issued for part of assets of the deceased person not illegal. 

 Succession certificate can be issued even for part of amount U/Sec.372(3) 
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of the act. Order return OP set aside with a direction to receive the OP and 

adjudicate the same on merits. 

 As per the another decision reported in 2005 (1)ALT page 795 it was held 

that Succession certificate issued for service benefits. 

 Our AP Hon’ble high court after filing of EP DHR died .LR’s can come on 

record without obtaining Succession certificate U/Sec.214 Indian Succession act. 

As per the citation Reported in AIR 2008 Page no.114 in between 

Animas Das Vs Samaresh Majumdar observed that  Succession Act(39 of 

1925)Ss.371,372 –Hindu Succession Act(30 of 1956)S.15- Succession certificate 

–Grant of  Daughter dying Intestate-Leaving behind self acquired property-

Deceased- daughter not living with her husband but with her claimant –widowed 

mother –still husband entitled to self acquired property left behind by deceased-

Grant of succession certificate in favour of Husband proper it was observed that 

the husband of the deceased did not live with his wife and it is her widowed 

mother who has looked after her daughter till the last stage. 

As per the decision reported in 1990 (1)ALT Page 160 it was held that 

Indian succession act U/Sec306 suit for permanent injunction filed by father 

death of father pending suit. His LR’s brought on record. Right not personal in 

nature .it is not a personal right. 

As per the decision in 1992 1ALT Page 334 it was held that U/Sec.214 

EP already filed by D.H.R prior to his death and pending by the date of death. 

LR’s legal representatives need not produce succession certificate to continue 

the execution petition already full filled EP petition is not maintainable at the 

instance of legal representatives if fresh EP is to be filed without producing 

Succession certificate. 

As per the decision 2003 (5) ALD Page 239 it was held that Hon’ble 

high court it was observed that the Indian succession act U/Sec.371& 372. 

Succession certificate grant of jurisdiction. Death of deceased at mancherial in 
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the hands of extremists. 

Exgratia  of one Lakh sanctioned to deceased by distgr4ict collector 

Adilabad . It is the port at mancherial where in whose jurisdiction deceased had 

ordinary residence and not court at Adilabad where the Exgratia amount was 

payable which as jurisdiction to grant Succession. 

Under Section the jurisdiction of the court is made to depend on one half 

two circumstances, either the ordinary residence of the deceased at the time of 

his death or in the absence of such residence any part of the property of the 

deceased found. On a reading of the above provision it is seen that there are no 

limbs while provide for the purpose of jurisdiction is their whose jurisdiction 

property is found. 

Revocation of Certificate:-The proviso U/sec.383 of Indian succession 

Act speaks a certificate granted under the act may be revoke for any of the 

following cases  

a) That the proceedings to obtain the certificate were defective in   

    substance 

b)The certificate was obtained prudently by making of a false    suggestion     

    or by the concealment from the court of something material to the case 

c) that the certificate was obtained by means an untrue allegation of a 

     fact  

d) that the certificate as become useless or inoperative  

e) That the decree or order made by competent court for revocation of   

     certificate. 

 

Appeal:- 

An appeal shall lie to the Hon’ble high court U/Sec.384 Indian succession 

Act it must be preferred with in the time allowed for an appeal under the CPC. 

 

 

                                                                                             Chief Metropolitan 

Magistrate,  
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Visakhapatnam.  
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LAW RELATING TO SUCCESSION CERTIFICATES  

UNDER INDIAN SUCCESSION ACT, 1925 
  
 Succession certificate is a certificate granted by a civil court to the legal 

heirs of a person dying intestate leaving debts and securities. A person is said 

to have passed away intestate when he or she does not leave a legal Will. 

Sections 370 to 390 (Part X) of Indian Succession Act, 1925 (herein after 

referred to as ‘Act’) deals with Succession certificates.  

 Succession certificate entitles the holder to make payment of debt or 

transfer securities to the holder of certificate without having to ascertain the 

legal heir entitled to it. Succession certificate provides indemnity to all persons 

owing such debts or liable on such securities with regard to all payments made 

to or dealings had in good faith with a person to whom a certificate as 

granted. Many organizations and persons request for Succession certificate 

before settling the debts or securities of the deceased person in favour of the 

person claiming such debts or securities.  

 The word ‘Security’ means promissory note, bond, debenture or other 

security of the Central Government or of State Government or share in a 

company or other incorporated institution or security for money issued by a 

local authority.  

 As per Section 370 of Indian Succession Act, 1925 “A succession 

certificate shall not be granted with respect to any debt or security to which a 

right is required by Section 212 or 213 of the Act to be established by letters 

of administration or probate.  

PROCEDURE FOR OBTAINING SUCCESSION CERTIFICATE:- 

 Section 371 of the Act describes the court having jurisdiction to grant 

certificate. To obtain Succession Certificate, a petition to the District Judge, 

within whose jurisdiction the deceased person ordinarily resided at the time of 

his or her death or if at that time he had no fixed place of residence, the 
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District Judge, within whose jurisdiction any part of the property of the 

deceased may be found, may grant Succession certificate. 

 A petition for Succession certificate must contain the following 

particulars and they are prescribed under section 372 of the Act: 

1. Application for Succession certificate shall be made to the District Judge, by 

a petition signed and verified by or on behalf of the applicant in the manner 

prescribed by the Code of Civil Procedure, 1908, for signing and verification of 

a plaint by or on behalf of the plaintiff and also it shall contain the following 

particulars- 

� Time of the death of the deceased. 

� The ordinary residence of the deceased at the time of his death or 

details of the properties of the deceased at the time of death within 

which Judge the jurisdiction false under. 

� Details of family or near relatives of the deceased and their respective 

residences. 

� The right in which the petitioner claims. 

� Absence of any impediment to the grant of certificate. 

� The debts and securities in respect of which the certificate is applied for. 

 In K.P.Narayana Reddy Alias Police… Vs Alla Nagi Reddy and 

others (AIR 1996 AP 198) it was held that “for obtaining Succession 

Certificate under section 372 of the Act, the petitioner who has applied for 

such certificate shall necessarily disclose the near relatives in terms of Section 

372(i)(c) of the Act and this is a mandatory condition.” 

 It is observed by Hon’ble Himachal Pradesh High Court in Kamal Kant 

and Ors. Vs General Public and Ors. (AIR 2006 HP 45) that “the 

petitioner had a corresponding right to maintain Section 372 application after 

his/her death because the entitlement of the petitioner to the share of the 
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deceased would have created a right in favour of the legal representatives of 

the petitioner to succeed to that estate.” 

GRANT OF CERTIFICATE:- 

 On making the application, if the District Judge satisfied that there is 

ground for entertaining the application, can grant an opportunity of hearing to 

persons who, in his/her opinion, should be heard. The court will issue a notice 

to all legal heirs for filing any objections. If there are objections the court will 

hear and decide the same. The court will also issue a notice in the newspaper 

which specifies a specific period to raise objections (Generally 45 days). After 

hearing all parties, the Judge decides the right of the petitioner and would 

then pass an order for the grant of certificate specifying the debts in securities 

set forth in the application empowering the person to receive interest or 

dividend or negotiate or transfer or do both (Section 374). The proceedings 

shall be in summary manner to decide the right to the certificate. If the Judge 

cannot decide the right to the certificate without determining the question of 

law or fact in a summary proceeding, he may nevertheless grant a certificate 

to the applicant if appears to be the person having prima facie the best title 

thereto. When there are more applicants than one for a certificate then the 

Judge may consider the extent of interest and the fitness in other respect of 

the applicants.  

 The object of publication of application for grant of Succession certificate 

as per section 373 of the Act is to make the public or the person concerned to 

know that a proceeding is instituted in the court, which was held in A.K.Hari 

Gopal and another Vs Balaji Singh (2000 (2) ALT 629). 

 It was held in Master A.Sridhar, minor being rep. by his guardian 

A.Venkateswarulu Vs Smt. A.Adivaralakhsmi and another (1996 (2) 

ALT 890) that the court not debarred in granting a certificate if applicant has 
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prima facie better title than other contesting parties to prevent debts being 

time barred and loss to estate. Court has also got power to impose conditions 

as to security for the amounts collected. 

 It is observed in Madhavi Amma Bhawani Amma Vs Kunjikutty 

Pillai Meenakshi Pillai (AIR 2000 SC 2301) that adjudication under section 

373 of the Act is summary which is based on prima facie title and it is not a 

final decision on the title. It is further held that any decision made in 

proceeding under section 372 for the grant of Succession certificate under the 

Act, would not bar any party to the said proceeding to raise the same issue in 

a subsequent suit. If no appeal is preferred by the appellant against the 

decision of the trial court arising out of proceedings for the grant Succession 

certificate, the principle of res judicata would still not apply. 

 In Paramananda Chary Vs. Veerappan (AIR 1928 Madras 213) it 

was held that “the grant of succession certificate is conclusive against the 

debtor. Even if another person turns out to be the heir of the deceased, it 

does not follow that the certificate is invalid.”  

 In Srinivasa Vs Gopalan it was held that “the question whether the 

debt belonged to the deceased is not a matter to be decided on an application 

for a succession certificate.”    

RESTRICTION ON SUCCESSION CERTIFICATE:- 

 The court may require as a condition precedent to grant certificate, that 

the person to whom it proposes to make the grant shall give a bond with one 

or more surety or sureties or any other security for rendering an account of 

debts and securities received by the petitioner and for indemnity of persons 

who may be entitled to the whole or any part of those debts and securities 

(Section 375). 

 On application of the holder of a certificate, the District Judge may 
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extend the certificate to any debt or security not originally specified therein 

and every such extension shall have the same effect as that it is originally 

specified (Section 376). The certificate can be amended or substituted on 

application made by the petitioner and on showing the cause for such 

amendment to the satisfaction of the Judge (Section 378).  

 A Succession certificate shall have effect throughout India. If a 

certificate is granted in a foreign country by an Indian representative 

accredited to that state, it should be stamped in accordance with the Court 

Fees Act, 1870 to have the same effect in India as a certificate granted in 

India. The certificate issued under this Part shall, with respect to the debts 

and securities specified therein, be conclusive as against the persons owing 

such debts or liable on such securities.  

 A certificate granted under this Part may be revoked under Section 

383 of the Act for any of the following causes: 

• if it is found that the proceedings to obtain the certificate were defective 

in substance. 

• if it was obtained fraudulently by making false suggestion or by 

concealing something material to the case. 

• if it was obtained by means of an untrue allegation of a fact which is 

essential. 

• if the certificate has become useless and inoperative through 

circumstances or  

• a decree or order made by competent court in a suit or proceeding with 

respect to effects comprising debts or securities specified in the 

certificate renders it proper that the certificate should be revoked.  

 As per Section 384 of the Act, an appeal shall lie to the High Court from 

an order of a District Judge granting, refusing or revoking a certificate. An 
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appeal must be preferred within the time allowed for an appeal under Code of 

Civil Procedure, 1908. If there has been previous grant of certificate or 

probate or letters of administration in respect of the estate of the deceased 

person and if such previous grant is in force then the certificate granted there 

under shall be invalid. Any payments made in good faith to holder of invalid 

certificate in ignorance of its supersession or invalidity shall be held good 

against claims under any other certificate. When a certificate has been 

superseded or is invalid for any of the causes mentioned in Section 386 of the 

Act, the holder shall deliver it up to the court which granted it. If the holder 

willfully and without reasonable cause omits to deliver it up then he shall be 

punishable with fine which may extent to one thousand rupees or with 

imprisonment for a term which may extend to three months or with both.  

Hon’ble Punjab and Haryana High Court in Joginder Pal Vs Indian Red 

Cross Society and others ((2000) 125 PLR 280) held that “grant of 

Succession Certificate is a Summary Procedure and no finality is attached to 

the grant of Succession Certificate and it is not a final verdict on the question 

of title in view of Section 387 of the Act.” 

 The State Government may, by notification in the official gazette, invest 

any court inferior in grade to a District Judge with power to exercise the 

functions of a District Judge under this Part. Our Hon’ble High Court in ROC 

No.408/SO-3/2009 dated 24.12.2010 issued Circular No.18/2010 

authorizing all the Principal Senior Civil Judges where there are more than one 

Senior Civil Judge’s Court and Senior Civil Judge’s Court where only one court 

is functioning at such station to entertain original petitions filed under the 

Indian Succession Act, 1925.   

 Section 379 of the Act envisages the mode of collecting court fees on 

certificates. Every application for a certificate or for extension of a certificate 
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shall be accompanied by a deposit of a sum equal to the fee payable under the 

Court Fees Act, 1870. For drafting Succession certificate the Court fees to be 

calculated as per Article 7, Schedule-I of A.P. Court Fees and Suits 

Valuation Act, 1956. On original petition Court fee of Rs.5/- to be paid under 

Article 11 (l), Schedule-II of A.P. Court Fees and Suits Valuation Act, 1956. 

LEGAL HEIR CERTIFICATE AND SUCCESSION CERTIFICATE:- 

 Legal heir certificate and succession certificate are totally different from 

each other. If the head of the family or any member of the family passes 

away, then the next legal heir who is directly related to the deceased such as, 

his or her husband, wife, son, daughter, mother has eligibility to apply for 

succession certificate. If the deceased person is a Government employee then 

legal heir certificate is issued for the sake of family pension or for any kind of 

appointments on the necessary grounds. Legal heir certificates are issued by 

the Tahsildar to recognize the actual deceased person living heirs and the 

succession certificates are issued by the court to deceased person legal heirs. 

SECTION 214 OF THE ACT:- 

Proof of representative title a condition precedent to recover through the 

courts of debts from debtors of deceased person. No court shall pass a decree 

against a debtor of a deceased person for payment of his debt to a person 

claiming on succession unless a succession certificate or any other certificate 

as contemplated under section 214 of the Act is produced. No court can 

execute a decree against the judgment debtor for payment of a debt due to a 

deceased decree holder, which a person claims on succession, except on 

production of a succession certificate (Section 214(1)(b)).  

In S.Rajyalakshmi Vs S.Seetha Mahalakshmi (AIR 1976 AP 361) it 

was held that “no succession certificate is necessary to be obtained under 

section 214(1)(b) of the Act, to execute the decree for costs.” 
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In K.Lakshminarayana Vs V.Gopala Swamy (AIR 1963 AP 438) it 

was observed that “the mandatory nature of the provision under section 214 

of the Act, makes it necessary for the party to obtain a succession certificate, 

and certainly it cannot be waived with impunity. It is not correct to say that 

section 214 does not apply where the suit was originally instituted by the 

creditor himself but only applies where it is instituted by the legal 

representative.”  

In Akula Rangappa (Died by L.Rs.) Vs Narayana Swamy (AIR 1988 

AP 314) coined the golden rule that runs through the decisions of our 

Hon’ble High Court-  

(1) Where a decree holder himself files an execution application and he dies 

before executing the decree and recording the full satisfaction the legal 

representatives are entitled to come on record without obtaining a Succession 

certificate as required under section 214(1)(b) of the Act. 

(2) Where the legal representatives themselves are seeking to execute the 

decree obtained by the deceased decree holder, then it is mandatory under 

section 214(1)(b) of the Act to obtain a succession certificate and then to 

have the decree executed. 

 In T.Rama Seshagiri Rao and another Vs N.Kamala Kumari (AIR 

1982 AP 107) it was held that “when a person files a petition for execution 

of a maintenance decree with a charge, he is applying for enforcement of the 

charge by sale of the property in possession of the judgment debtor. It is not 

an application for recovery of any debt but the enforcement of the liability, as 

against the person, who had not paid the maintenance allowance, which 

liability he was bound to discharge. If so, there is no need for the legal 

representative of the deceased decree holder to obtain a succession 

certificate.”  
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In A.Sreekantha Reddy and others Vs Varanasi Rajeena 

Venugopal Reddy (2004 (5) ALD 200) their Lordships categorically held 

that “gold ornaments pledged are not debts and therefore, there is no scope 

for obtaining a succession certificate in respect of the same. It is legally 

baseless demand on the part of the Banks insisting to obtain a succession 

certificate to enable the respondent to receive the gold ornaments pledged 

with them by the deceased.”  

At the outset, in the absence of a Will, a succession certificate will be the 

primary document through which the heirs can realize the debts and securities 

of the deceased relative. A succession certificate is a document that gives 

authority to the person who obtains it, to represent the deceased for the 

purpose of collecting debts and securities due to him or payable in his name. 

Grant of Succession Certificate is a Summary Procedure. It is not a final 

verdict on the question of title.  

Submitted by: 

 

Smt.M.Kumudini, 

Principal Junior Civil Judge, 

Narsipatnam. 

Visakhapatnam District. 


