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               Digital evidence or electronic evidence  is any probative information stored or 

transmitted in digital form that a party to a court case may use at trial. 

                   Before Before accepting digital evidence a court will determine if the 

evidence is relevant, whether it is authentic, if it is hearsay and whether a copy is 

acceptable or the original is required.

E-EVIDENCE IS FOUND IN:

 e-mails

 digital photographs

 ATM

 ATM transaction logs

 word processing documents

 instant message histories

 files saved from accounting programs

 spreadsheets

 internet browser histories

 databases

 Contents of computer memory

 Computer backups

 Computer

 Computer printouts

 Global Positioning System tracks

 Logs from a hotel’s electronic door

 locks

 Digital video or audio files

Digital Evidence:

tends to be more voluminous



more difficult to destroy

easily modified

easily duplicated

potentially more expressive, and

more readily available

            Computer forensics is a branch of forensic science pertaining to legal evidence 

found in computers and digital storage mediums. 

                 Computer forensics is also known as digital  forensics. 

                 The goal of computer forensics is to explain the current state of a digital 

artifact.

The term digital artifact can include:

a computer system

storage medium (hard disk or CD-ROM)

an electronic document (e.g. an email message or JPEG image) or 

even a sequence of packets moving

over a computer network.

             Digital Evidence is “information of probative value that is stored or transmitted 

in binary form”. 

          Evidence is not only limited to that found on computers but may also extend to 

include evidence on digital devices such as telecommunication or electronic multimedia 

devices.

             The Information Technology Act is based on the United Nations Commission on 

International Trade Law (UNCITRAL) model Law on Electronic Commerce.  

               Amendments to the Indian Evidence Act 1872, the Indian Penal Code 1860 and 

the Banker's Book Evidence Act 1891 provides the legislative framework for transactions 

in electronic world.

                  The  definition of 'evidence' has been amended to include electronic records.

               The definition of 'documentary evidence' has been amended to include all 

documents,  including electronic records produced for inspection by the court.

Section 3 of the Evidence Act, 1872 defines evidence as under:

"Evidence" - Evidence means and includes:-

                

1)-------------

2) all documents including electronic records produced for the inspection of the court.



             The term 'electronic records' has been  he given the same meaning as that 

assigned to it under the IT Act.

            IT Act provides for "data, record or data generated, image or sound stored, 

received or sent in an electronic form or microfilm or computer-generated microfiche".

         The  definition of 'admission' (Section 17 of the Evidence Act) has been changed to 

include a statement in oral, documentary or electronic form which  suggests an inference 

to any fact at issue or of relevance.

        New Section 22A has been inserted into Evidence  been Act Act to provide for the 

relevancy of oral evidence regarding the contents of electronic records.

          It provides that oral admissions regarding the contents of electronic records are not 

relevant unless the genuineness of the electronic records produced is in question.

         New sections 65A and 65B are introduced to the Evidence Act under the Second 

Schedule to the IT Act.

       Section 65A provides that the contents of electronic records may be proved in 

accordance with the provisions of Section 65B.

            Section 65B provides that notwithstanding anything contained in the Evidence 

Act, any information contained in an electronic, is deemed to be a document and is 

admissible in evidence without further proof of the original's production, provided that  

the conditions set out in Section 65B are satisfied.

              Section 65B(1) states that if any information contained in in an electronic record 

produced from a computer (known as computer output) has been copied on to a  optical 

or magnetic media, th such electronic record that that has been copied 'shall be deemed to 

be also a document' subject to conditions set out in Section 65B(2) being satisfied. 

           Both in relation to the information as well as the computer in question such 

document 'shall be admissible in any proceedings when further proof or production of the 

original as evidence of any contents of the original or of any fact stated therein of which 

direct evidence would be admissible.'

The  conditions specified in Section 65(B)(2) are:

1. Firstly, the computer output containing the information should have been produced by 

the computer during the period over which the computer was used regularly to store o 

process information for   store or the purpose of any activities regularly carried on over                  

that that period by the person having lawful control over the use of the computer. 

2. The second requirement is that it must be shown that during the said period th 

information of the kind contained contained in electronic record or of the kind from 

which the information contained is derived was 'regularly fed into the computer in the 

ordinary course of the said activity'.



3.   A third requirement is  that during the material part part of the said period, the 

computer was operating properly and that even if it was not operating properly for som 

time that break did  for some not affect either the record or the accuracy of its                        

contents.

4. The fourth requirement is that the information contained in the record should be a

reproduction or derived from the information fed   into the computer in the ordinary 

course of the said activity.

                Under Section 65B(4) the certificate which identifies the electronic record 

containing the statement and describes the manner in which it was produced giving the 

particulars of the device  involved in the  production of that record and deals with the 

conditions mentioned in Section 65(B)(2) and is signed by a person occupying a 

responsible official position in relation to the operation of the relevant device 'shall be 

evidence of any matter stated in the certificate’.

                 In  Amitabh Bagchi Vs. Ena Bagchi (AIR 2005 Cal 11) sections 65A 

and 65B of Evidence Act, 1872 were analyzed.

                The court held that the physical presence of person in Court may not be 

required for purpose of adducing evidence and the same can be done through medium 

like video conferencing.

               Sections 65A and 65B provide provisions for evidences relating to electronic 

records and admissibility of electronic records, and that definition of electronic records 

includes video

conferencing.

                State of Maharashtra v Dr Prafu B Desai (AIR 2003 SC 2053)   
involved the question whether a witness can be examined by means of a video 

conference.

                        The Supreme Court observed that video conferencing is an advancement  

of science and technology which permits seeing, hearing and talking with someone who 

is not physically physically present with the same facility and ease as if they were 

physically present.

                     The legal requirement for the presence of the witness does not mean actual 

physical presence.

                     The court allowed the examination of a witness through video conferencing 

and concluded that there is no reason why the examination of a witness by video 

conferencing should not be an essential part of electronic evidence.



                      In Bodala Murali Krishna Vs. Smt. Bodala Prathima (2007 (2) 

ALD 72) the court held that, “…the amendments carried to the Evidence Act by 

introduction of Sections 65-A and 65-B are in relation to the electronic record. Sections       

67-A and and 73-A were introduced as regards proof and were verification of digital 

signatures. As regards presumption to be drawn about such records, Sections 85-A, 85-B, 

85-C, 88-A and 90-A were C, added.  These provisions are referred only to demonstrate 

that the emphasis, at present, is to recognize the electronic records and digital signatures, 

as admissible pieces of evidence.”

                            In Dharambir v Central Bureau of Investigation (148 (2008) 

DLT 289) , the court arrived at the conclusion that when  the Section 65B talks of an 

electronic record produced by a computer referred to as the computer output) it would 

also include a hard disc in which information was stored or was  in earlier earlier stored 

or continues to be stored. 

                    It distinguished as there being two levels of an electronic record. One is the 

hard disc which once used itself becomes an electronic record in relation to the 

information                             cord regarding the changes the hard disc has been subject to 

and which information is retrievable from the hard disc by using a software programme.  

                  The other level of electronic record is the active accessible information 

recorded in the hard disc in the form of a text file, or sound file or a video file etc. Such 

information that is accessible can be converted or copied as such to another magnetic or 

electronic device like a CD, pen drive etc. 

                          Even a blank hard disc which contains no information but was once used 

for recording information can also be copied  in by by producing a cloned had or a mirror 

image. 

                         In State (NCT of Delhi) v Navjot Sandhu (AIR 2005 SC 3820), there 

was an appeal against conviction following  there the attack on Parliament on December 

13 2001.  This case dealt with the proof and admissibility of mobile  proof telephone call 

records. 

                          While considering the appeal against the accused for attacking 

Parliament, a submission was made on behalf of the accused that no reliance could be 

placed on the mobile telephone call records, because the prosecution had failed to 

produce the relevant certificate under Section 65B(4) of the Evidence Act. 

                        The Supreme Court concluded that a cross-examination of the competent 

witness acquainted with the functioning of the computer during the relevant time and the 

manner in which the printouts of the call records were taken was sufficient sufficient to 

prove the call records.



                            In Jagjit Singh v State of Haryana the speaker Jagjit of of the 

Legislative Assembly of the State of Haryana disqualified a member for defection.  

(2006) 11 SCC 1 

                   When hearing the matter, the Supreme Court considered the appreciation of 

digital evidence in the form of interview  transcripts from the Zee News television 

channel, the Aaj Tak television   channel,  and the Haryana News of Punjab Today 

television channel.

                       The court determined that the electronic evidence placed on record was 

admissible and upheld the reliance placed by the speaker on the recorded interview when 

reaching the conclusion that the voices recorded on the CD were those of the persons 

taking  action.

                            The Supreme Court found n infirmity in the speaker's reliance reliance 

on the digital evidence and the conclusions reached by him. 

                            The comments in this case indicate a trend emerging in in Indian courts: 

judges are beginning to recognize and appreciate the importance of digital evidence in 

legal proceedings.

                        In  Twentieth Century Fox Film Corporation v.NRI Film 

Production Associates (P) Ltd. (AIR 2003 Kant 148) certain conditions have been 

laid down for video-recording of evidence:

                    

1. Before a witness is examined in terms of the Audio-Video Link, witness is to file an 

affidavit or   Video an undertaking duly verified before a notary or a Judge that the 

person who is shown as the witness is the same person as who is going to depose on the 

screen. A copy is to be made available to the other side. (Identification affidavit).

2. The person who examines the witness on the screen is also to file an 

affidavit/undertaking before examining the witness with a copy to the other side with 

regard to identification.

3. The witness has to be examined during working hours of Indian Courts. Oath is to be 

administered through the media.

4. The witness should not plead any inconvenience on account of time different between 

India and USA.

5. Before examination of the witness, a set of plaint, written statement and other 

documents

must be sent to the witness so that the witness has acquaintance with the documents and 

an

acknowledgment is to be filed before the Court in this regard.



6. Learned Judge is to record such remarks as is material regarding the demur of the 

witness while on the screen.

7. Learned Judge must note the objections raised during recording of witness and to 

decide

the same at the time of arguments.

8.    After recording the evidence, the same is to be sent to  the witness and his signature 

is to be obtained in the presence of a Notary Pury Public and thereafter it forms part  of 

the record of the suit proceedings.

9. The visual is to be recorded and the record would be at both ends. The witness also is 

to be alone at the time of visual conference an notary is to certificate to this effect.

10. The learned Judge may also impose such other conditions as are necessary in a given 

set of facts. 

11. The expenses and the arrangements are to be borne by the applicant who wants this 

facility.



            

                ADMISSIBILITY OF INTERVIEW AS EVIDENCE

The role of media in the Indian legal system has been growing in the recent times. No 

doubts that the coming of the investigatory journalism has benefited the country in ways more 

than one and it has been playing a crucial role of bringing up issues of public concern and 

importance to the notice of the courts.

Today the media is not only referring the areas of concern rather collecting statistics, evidence 

and of course shaping the public opinion to the extent that at times even the educated lawyers get 

carried away and act as they did in the court premises in Noida recently in reference to the 

Nithari Case, such is the power media already enjoys.

Supreme Court has added a new, and significant, chapter to the conservative criminal 

jurisprudence and given a role to the media in criminal trials by ruling that interviews given by 

an accused to TV channels could be considered evidence by courts, where by enhancing the 

power of the already powerful media.

No doubt such a decision is a fabulous step in the direction of curtailing the misuse of the 

freedom of speech, which in the recent years has been used to mislead the investigation process. 

Still there are serious issues that need to be deliberated as to how such a scenario will fit into the 

existing evidence mechanism.

The Questions

 1.What kind of evidence a television interview will prove to be?

 2.  Whether it will be taken as oral evidence or documentary evidence?

 3. If documentary then whether a television interview is a primary evidence or secondary 

Evidence?

 4. What will be the issues involved when one confesses of having committed a crime in an 

interview on television, will it be admissible as a confession? 

 5. Whether the confession would amount to extra-judicial confession?

 6. Whether those parts of confession (interview) can be used selectively which most obviously 

prejudices the accused ‘suggesting the inference that he committed the crime’?

7. What should be the standards of the video tape or record in which the evidence in produced?

And many more.

The Decision –



Sajidbeg Asifbeg Mirza Vs. State of Gujarat

Facts: The process began right at the trial court stage in Gujarat. In a murder incident of 2000, 

police allegedly beat up the accused Sajidbeg Asifbeg Mirza during his custodial interrogation. 

When Mirza was admitted to a hospital in Surat, a local TV channel interviewed him. As what he 

said in the interview, being relevant to prove his guilt, the prosecution moved trial court 

requesting it to summon the videographer as witness to prove contents of the interview.

The accused and his counsel objected saying extra-judicial confessions before media cannot be 

cited as evidence during the trial in a criminal case. The trial court did not agree with this plea 

and summoned the videographer to depose before it as a witness.

Sessions Judge: it appears that, no principle has been laid down by Hon'ble Supreme Court, but, 

it appears that, Hon'ble Supreme Court has observed that, if a statement is made in the course of 

an interview prearranged by the police, no weightage can be given to it at the time of 

appreciation of evidence. It appears that, there is no question of appreciation of evidence, but the 

only question to be decided is whether the grievance which is sought to be adduced by the 

prosecution is relevant or not ? And whether the prosecution can be permitted to adduce such 

evidence or not?

The accused moved Gujarat High Court to appeal the summoning order and cited the SC 

judgment in the Parliament attack case, which narrated that Ram Jethmalani, appearing for SAR 

Geelani, had cited a TV interview given by Mohammed Afzal to a TV channel purportedly 

confessing to his guilt but absolving Geelani.

High Court: The HC said the apex court, in the Parliament attack case, had rejected the 

admissibility of Afzal's statement to the TV channel as it became apparent that the interview was 

arranged by the police and recorded in their presence.

The HC, agreeing with the trial court, held that the SC has not laid down any principle about 

admissibility of confessional statement by an accused to media, if it were given suo-motu and 

without any pressure from the police. Mirza carried his appeal to the Supreme Court.

Supreme Court: A Bench comprising Justices Arijit Pasayat and SH Kapadia dismissed Mirza's 

petition saying, "There is no merit in it. However, it said, "It goes without saying that the 

relevance and admissibility of the statement, if any, given by the accused before the media 

persons shall be considered at the appropriate state in the trial." Once the "shall" word is used in 

the direction, then the trial court will definitely consider the admissibility.

The Reflections

The SC verdict saying that TV interviews can be used as evidence in a case where it has given 

more weight to the saying 'Think before you speak'. While this verdict gives more muscle to the 

media, will it deter the accused from make controversial statements to media. In this light, the 

apex court's order that the trial court could consider admissibility of statements given by an 

accused to the media, is not only a significant leap in law but also a trend-setter. 

Sharad Yadav and Ors. Vs. Union of India (UOI) and Anr

Facts: Facts of the present case are in pari materia with the case instituted against Shri L.K. 

Advani. The specific allegations in the charge sheet filed against Shri L.K. Advani and Jain 

brothers were that he received a sum of Rs. 25 lacs from Jain brothers during his tenure as a 



Member of Parliament (besides a sum of Rs. 35 lacs which was received by him while he was 

not a Member of Parliament).

The entry about payment of Rs. 25 lacs to Shri L.K. Advani was made at page 8 of MR-72/91. 

Allegations were made in the charge-sheet that Jain brothers entered into a criminal conspiracy 

among themselves, the object of which was to receive unaccounted money and to disburse the 

same to their companies, friends and other persons including influential public servants and 

political leaders; that in pursuance of the said conspiracy, S.K. Jain lobbied with various public 

servants, Union Ministers and influential politicians to persuade them to award contracts to 

different foreign bidders with the motive of getting illegal kickbacks from them The gravamen of 

the charge against Shri Sharad Yadav is that he received Rs. 5 lacks from Jain brothers as illegal 

gratification.

It is pertinent to mention that there is no proof of the payment of the said amount to Shri Sharad 

Yadav or why it was paid, aliunde in the case. The learned Special Judge, relying upon the entry 

made at page 8 of the file MR-72/91 and the extra judicial confession alleged to have been made 

by Shri Sharad Yadav during interviews given to Shri Rajat Sharma of ZEE T.V. and Shri 

Vikram Aditya Chandra, came to the conclusion that a prima facie case had been made out 

against Shri Sharad Yadav.

Issue: Whether the two interviews by him would amount to confession? And whether the said 

statements of Shri Sharad Yadav can be construed as extra-judicial confessions suggesting the 

inference that he committed the alleged offence.

Reasoning: The question that falls for consideration is whether Shri Sharad Yadav admitted 

having received any amount as bribe from Jain brothers. It needs to be highlighted that in both 

the interviews, Shri Sharad Yadav has nowhere stated that he had received any amount from Jain 

brothers or from J.K. Jain, towards bribe. He had simply admitted having received a sum of Rs. 3 

lacs from one Jain as donation to the party fund. In both the interviews he had stated that he did 

not know who that Jain was and he had come along with Chimmanbhai Patel. Editing the said 

statements of Shri Sharad Yadav so as to exclude the reference to receipt of Rs. 3 lacs as 

donation to the party fund from one Jain whom he did not know would utterly distort the true 

sense of both the statements. The facts must be interpreted reasonably and an admission of all the 

facts which constitute the offence should be present.

Held: The aforesaid video recorded interviews of Shri Sharad Yadav do not amount to 

confessions and cannot, therefore, be used to complete the offence, with which Shri Sharad 

Yadav was charged. Eliminating the aforesaid interviews of Shri Sharad Yadav, there remains 

nothing on record to connect him with the alleged crime. Consequently, the charges of 

conspiracy, sought to be framed, cannot stand also against Jain brothers and their employee J.K. 

Jain, for the simple reason that in a case of conspiracy there must be two parties.

Mohd. Afzal Vs. State or The Paliament Attack Case

Contention advanced by Shri Ram Jethmalani, learned Senior Counsel appearing for S.A.R. 

Gilani with reference to the confession of Afzal. Shri Jethmalani contended that:

# Afzal in the course of his interview with the TV and other media representatives, a day prior to 

the recording of a confession before the DCP, while confessing to the crime, absolved Gilani of 

his complicity in the conspiracy. A cassette (Ext.DW-4/A) was produced as the evidence of his 

talk. DW-4, a reporter of Aaj Tak TV channel was examined. It shows that Afzal was 

pressurrised to implicate Gilani in the confessional statement, according to the learned Counsel.



# The statement of Afzal in the course of media interview is relevant and admissible under 

Section 11 of the Evidence Act.

Learned Counsel for Afzal, Shri Sushil Kumar did not sail with Shri Jethmalani on this point, 

realising the implications of admission of the statements of Afzal before the TV and press on his 

culpability. However, at one stage he did argue that the implication of Gilani in the confessional 

statement conflicts with the statement made by him to the media and therefore the confession is 

not true.

The talk which Afzal had with the TV and press reporters admittedly in the immediate presence 

of the police and while he was in police custody, should not be relied upon irrespective of the 

fact whether the statement was made to a police officer within the meaning of Section 162 CrPC 

or not. We are not prepared to attach any weight or credibility to the statements made in the 

course of such interview prearranged by the police. The police officials in their over-zealousness 

arranged for a media interview which has evoked serious comments from the counsel about the 

manner in which publicity was sought to be given thereby. Incidentally, we may mention that 

PW 60 the DCP, who was supervising the investigation, surprisingly expressed his ignorance 

about the media interview. We think that the wrong step taken by the police should not ensure to 

the benefit or detriment of either the prosecution or the accused.

The Supreme Court confirmed the death sentence of Mohammed Afzal in the Parliament attack 

case, but condoned the death sentence of Shaukat Hussain Guru and passed the order of 10 years 

rigourous imprisonment. The court upheld the Delhi high court judgement of acquitting S A R 

Geelani and Afsan Guru, wife of Shaukat Guru. Justice P V Reddy and Justice P V Neolkar 

absolved Shaukat Guru of charges under the Terror Act, but sentenced him to for concealment of 

the conspiracy of the attack on Parliament.

Analysis

Television interviews are admissible as evidence in the court, but we will have to see how 

evidence has been defined in the Indian Evidence Act (hereinafter referred to as the act) in 

section 3 says:

Evidence-"Evidence" means and includes—

(1) All statements, which the Court permits or requires to be made before such statements are 

called oral evidence;

(2) [All documents including electronic records produced for the inspection of the Court]; such 

documents are called documentary evidence.

Now the question before us is whether the evidence in the form of an interview is oral evidence 

or a documentary evidence. Can the statement given in the interview be kept in the category of 

oral evidence and be admitted as an evidence. If it is so then are the interviews given with the 

permission of the courts. And if it is only documentary evidence then such evidence has been 

accepted earlier also so there is nothing new. Above all electronic records are now accepted as 

documentary evidence by amendment to the Evidence Act. So it can be taken that we are 

referring to the Oral evidence in the form of interviews given to the Television Channels.

Now even if such interviews are admitted as oral evidence what will be the relevance of such 

interviews?

The Act defines relevant as "Relevant" -One fact is said to be relevant to another when the one is 

connected with the other in any of the ways referred to in the provisions of this Act relating to 

the relevancy of facts.

The chapter on relevance of facts lays the circumstances in which a fact can be relevant. Under 

this chapter what is said in an interview can be relevant only under section 8 of the Act, which 

talks about the previous and subsequent conduct as an interview can only be a conduct previous, 



the section provides that, Any fact is relevant which shows or constitutes a motive or preparation 

for any fact in issue or relevant fact.

The conduct of any party, or of any agent to any party, to any suit or proceeding, in reference to 

such suit or proceeding, or in reference to a fact in issue therein or relevant thereto, and the 

conduct of any person an offence against whom is the subject of any proceeding, is relevant, if 

such conduct influences or is influenced by any fact in issue or relevant fact, and whether it was 

previous or subsequent thereto.

Explanation 1. the word "conduct" in this section does not include statements, unless those 

statements accompany and explain acts other than statements, but this explanation is not to affect 

the relevancy of statements under any other section of this Act.

Explanation 2. when the conduct of any person is relevant, any statement made to him or in his 

presence and hearing, which affects such conduct, is relevant.

After having seen the relevance of the admission we need to see are they admissible as extra 

judicial confession or not under section 24 of the act but before that it is important to note what 

is confession. This was laid down by the Privy Council in Narayana Swami v. Emperor, in 

these words:

"........& confession must either admit in terms the offence, or at any rate substantially all the 

facts which constitute the offence.

An admission of a gravely incriminating fact, even a conclusively incriminating fact, is not of 

itself a confession, e.g. an admission that the accused is the owner of and was in recent 

possession of the knife or revolver which caused a death with no explanation of any other man's 

possession. Some confusion appears to have been caused by the definition of confession in 

Article 22 of the Stephen's Digest of the Law of Evidence as an admission made at any time by a 

person charged with a crime stating or' suggesting the interference that he committed that crime."

If the surrounding articles are examined it will be apparent that, after dealing with admissions 

generally, they are applied to admissions in criminal cases, and for this purpose confessions are 

defined so as to cover all such admissions, in order to have a general term for use in the three 

following articles, confession secured by inducement, made upon oath, made under a promise of 

secrecy. The definition is not contained in the Evidence Act, 1872, and in that Act it would not 

be consistent with the natural use of language to construe confession as a statement by an 

accused 'suggesting the inference that he committed the crime'.

And then coming to the question related to the editing of the parts of the interview the question 

becomes whether those parts of confession (interview) can be used selectively which most 

obviously prejudices the accused ‘suggesting the inference that he committed the crime’ As Lord 

Widgrey, C.J. explained in R. v. Pearce: "A statement that is not itself an admission is 

admissible if it is made in the same context as an admission. ......... it would be unfair to admit 

only the statements against interest while excluding part of the same interview or series of 

interviews. It is the duty of the prosecution to present the case fairly to the jury. To exclude 

answers which are favorable to the accused whilst admitting those unfavorable would be 

misleading."

It has been established in the above case that the prosecution cannot selectively use only those 

parts of a confession which most obviously prejudice the accused. There can be no "editing" of 

exculpatory passages that detract from those parts.

It is likely in many cases that such editing of a confession will distort the true sense of the 

confession and unfairly accentuate those parts that incriminate the maker himself. This was 

recognized in R. v. Gunewardene , where Lord Goddard, C.J. said: "It not infrequently happens 

that (an accused) in making a statement, though admitting his guilt upto a certain extent, puts 

greater blame on the (co-accused) ..... In such a case the accused would have a right to have the 



whole statement read and could, with good reason, complain if the prosecution picked out certain 

passages and left out others."

Conclusion

Stringent laws governing the admissibility of visual evidence in courts of law should induce law 

enforcement agencies to turn to advance video solutions to document and archive the 

proceedings of interviews. The country's criminal jurisprudence, which presumes innocence in 

favor of the accused and goes by the principle that one hundred guilty could escape the clutches 

of law but not a single innocent should be punished, had not recognized the role of media in a 

trial. But in the light of admissibility of interview as an evidence or infact admissibility of 

statements given by an accused to the media, is not only a significant leap in law but also a 

trendsetter. This has wide implications for sting operations. The recent "entrapment" of MPs 

seeking bribes for local area development contracts is a case in point, as such interviews may 

become key evidence in corruption trials. Also, those accused who seek to use these interviews 

to influence investigation need to watch out. The televised confession can now give different 

connotations to various complicated issues.



Mode of treating and Recording evidence – Including recording of evidence through video 

conferencing :

In a path breaking development, the Supreme Court held that a trial judge could record evidence 

of witnesses who is staying abroad through video conferencing.

Interpreting Section 273 of the Criminal Procedure Code in the light of technological 

advancements, a bench comprising Justice S N Variava and Justice B N Agrawal said recording 

of evidence through video conferencing would be perfectly legal.

The judgment relates to a case in which a US-based doctor had opined against operation of a 

cancer patient through video conferencing. Ignoring the advice, two Indian doctors operated on 

the lady, who later passed away.

The patient's family went to court against the doctors. However, the US-based doctor, Ernest 

Greenberg, refused to come to India, but expressed willingness to give evidence through video 

conferencing.

But the Bombay high court did not allow the trial court to go ahead citing Section 273, which 

lays down the procedure for recording evidence.

The husband of the deceased, P C Singhi and the Maharashtra government had appealed against 

the high court order in the Supreme Court.

The prosecution has alleged that the two Indian doctors -- Praful B Desai and A K Mukherjee -- 

did not take good care of the patient after the operation as a result of which she suffered a lot 

before her death.

Speaking for the bench, Justice Variava said, "In cases where the attendance of a witness cannot 

be procured without an amount of delay, expense or inconvenience, the court could consider 

issuing a commission to record evidence by way of video conferencing."

"Normally a commission would involve recording of evidence at the place where the witness is. 

However, advancement in science and technology has now made it possible to record such 

evidence by way of video conferencing in the town/city where the court is," he said.

Referring to the chances of witness abusing the trial judge during video conferencing, the apex 

court said, "As a matter of prudence, evidence by video-conferencing in open court should be 

accepted only if the witness is in a country which has an extradition treaty and under whose laws 

contempt of court and perjury are punishable." 

The court then directed the Mumbai court to set up a commission and take help of VSNL in 

recording Dr Greenberg's statement through video conferencing in the presence of the two 

accused doctors. It also allowed the two accused to cross-examine the US-based doctor.

The court directed the Maharashtra government to bear the cost of video conferencing.

Rejecting all arguments about inferior video quality, disruption of link and other technical 

problems, the bench said by now science and technology has progressed enough to not worry 

about video image/audio interruptions or disruptions.

The counsel for the two doctors argued that the rights of the accused under Article 21 could not 

be subjected to a procedure involving 'virtual reality'.



Rejecting the argument, the bench said video conferencing has nothing to do with virtual reality 

and gave the example of the telecast of the cricket World Cup.

It could not be said that those who watched the World Cup on television were witnessing virtual 

reality as they were not in the stadium where the match was taking place, the court pointed out.

"This is not virtual reality, it is actual reality. Video conferencing is an advancement of science 

and technology which permits one to see, hear and talk with someone far away with the same 

facility as if he is present before you, that is, in your presence," the apex court said.

"Recording of evidence by video conferencing also satisfies the object of providing, in Section 

273, that evidence be recorded in the presence of the accused," it said.

The proliferation of computers and the influence of information technology on society as 

whole, coupled with the ability to store and amass information in digital form have all 

necessitated amendments in Indian law, to incorporate the provisions on the appreciation of 

digital evidence. The Information Technology Act, 2000 and its amendment is based on the 

United Nations Commission on International Trade Law (UNCITRAL) model Law on Electronic 

Commerce. The Information Technology (IT) Act, 2000, was amended to allow for the 

admissibility of digital evidence. An amendment to the Indian Evidence Act 1872, the Indian 

Penal Code 1860 and the Banker's Book Evidence Act 1891 provides the legislative framework 

for transactions in electronic world. 

Digital evidence or electronic evidence is any probative information stored or 

transmitted in digital form that a party to a court case may use at trial. Before accepting digital 

evidence it is vital that the determination of its relevance, veracity and authenticity be 

ascertained by the court and to establish if the fact is hearsay or a copy is preferred to the 

original. Digital Evidence is “information of probative value that is stored or transmitted in 

binary form”. Evidence is not only limited to that found on computers but may also extend to 

include evidence on digital devices such as telecommunication or electronic multimedia devices. 

The e-EVIDENCE can be found in e-mails, digital photographs, ATM transaction logs, word 

processing, documents, instant message histories, files saved from accounting programs, 

spreadsheets, internet browser histories databases, Contents of computer memory, Computer 

backups, Computer printouts, Global Positioning System tracks, Logs from a hotel’s electronic 

door locks, Digital video or audio files. Digital Evidence tends to be more voluminous, more 

difficult to destroy, easily modified, easily duplicated, potentially more expressive and more 

readily available. 

Computer forensics is a branch of forensic science pertaining to legal evidence found in 

computers and digital storage mediums. Computer forensics is also known as digital forensics. 

The goal of computer forensics is to explain the current state of a digital artifact. The term digital 

artifact can include: A computer system storage medium (hard disk or CD-ROM) an electronic 

document (e.g. an email message or JPEG image) or even a sequence of packets moving over a 

computer network.



The definition of 'evidence' has been amended to include electronic records. The definition of 

'documentary evidence' has been amended to include all documents, including electronic records 

produced for inspection by the court. Section 3 of the Evidence Act, 1872 defines evidence as 

under: 

"Evidence" - Evidence means and includes:- 1) all statements which the court permits or requires 

to be made before it by witnesses, in relation to matters of fact under inquiry; such statements are 

called oral evidence; 2) all documents including electronic records produced for the inspection of 

the court. Such documents are called documentary evidence.

The term 'electronic records' has been given the same meaning as that assigned to it under the IT 

Act. IT Act provides for "data, record or data generated, image or sound stored, received or sent 

in an electronic form or microfilm or computer-generated microfiche". The definition of 

'admission' (Section 17 of the Evidence Act) has been changed to include a statement in oral, 

documentary or electronic form which suggests an inference to any fact at issue or of relevance. 

New Section 22-A has been inserted into Evidence Act, to provide for the relevancy of oral 

evidence regarding the contents of electronic records. It provides that oral admissions regarding 

the contents of electronic records are not relevant unless the genuineness of the electronic 

records produced is in question. The definition of 'evidence' has been amended to include 

electronic records. The definition of 'documentary evidence' has been amended to include all 

documents, including electronic records produced for inspection by the court. New sections 65-A 

and 65-B are introduced to the Evidence Act, under the Second Schedule to the IT Act. Section 

65-A provides that the contents of electronic records may be proved in accordance with the 

provisions of Section 65-B. 

Section 65-B provides that notwithstanding anything contained in the Evidence Act, any 

information contained in an electronic, is deemed to be a document and is admissible in evidence 

without further proof of the original's production, provided that the conditions set out in Section 

65-B are satisfied. The conditions specified in Section 65-B (2) are:

1. Firstly, the computer output containing the information should have been produced by the 

computer during the period over which the computer was used regularly to store or 

process information for the purpose of any activities regularly carried on over that period 

by the person having lawful control over the use of the computer.

2. The second requirement is that it must be shown that during the said period the 

information of the kind contained in electronic record or of the kind from which the 

information contained is derived was 'regularly fed into the computer in the ordinary 

course of the said activity'.

3. A third requirement is that during the material part of the said period, the computer was 

operating properly and that even if it was not operating properly for some time that break 

did not affect either the record or the accuracy of its contents.



4. The fourth requirement is that the information contained in the record should be a 

reproduction or derived from the information fed into the computer in the ordinary course 

of the said activity.

5. Under Section 65-B(4) the certificate which identifies the electronic record containing the 

statement and describes the manner in which it was produced giving the particulars of the 

device involved in the production of that record and deals with the conditions mentioned 

in Section 65-B(2) and is signed by a person occupying a responsible official position in 

relation to the operation of the relevant device 'shall be evidence of any matter stated in 

the certificate’.

6. Section 65-B(1) states that if any information contained in an electronic record produced 

from a computer (known as computer output) has been copied on to a optical or magnetic 

media, then such electronic record that has been copied 'shall be deemed to be also a 

document' subject to conditions set out in Section 65-B(2) being satisfied. Both in 

relation to the information as well as the computer in question such document 'shall be 

admissible in any proceedings when further proof or production of the original as 

evidence of any contents of the original or of any fact stated therein of which direct 

evidence would be admissible.' 

Certain Case Laws regarding Mode of treating and recording evidence including recording 

of evidence through video conferencing:

Amitabh Bagchi Vs. Ena Bagchi (AIR 2005 Cal 11) [Sections 65-A and 65-B of Evidence Act, 

1872 were analyzed.] The court held that the physical presence of person in Court may not 

be required for purpose of adducing evidence and the same can be done through medium 

like video conferencing. Sections 65-A and 65-B provide provisions for evidences relating 

to electronic records and admissibility of electronic records, and that definition of 

electronic records includes video conferencing. 

State of Maharashtra vs. Dr Praful B Desai (AIR 2003 SC 2053) [The question involved 

whether a witness can be examined by means of a video conference.] The Supreme Court 

observed that video conferencing is an advancement of science and technology which 

permits seeing, hearing and talking with someone who is not physically present with the 

same facility and ease as if they were physically present. The legal requirement for the 

presence of the witness does not mean actual physical presence. The court allowed the 

examination of a witness through video conferencing and concluded that there is no reason 

why the examination of a witness by video conferencing should not be an essential part of 

electronic evidence.

BODALA MURALI KRISHNA VS. SMT. BODALA PRATHIMA (2007 (2) ALD 72) The 

court held that, “…the amendments carried to the Evidence Act by introduction of Sections 

65-A and 65-B are in relation to the electronic record. Sections 67-A and 73-A were 



introduced as regards proof and verification of digital signatures. As regards presumption 

to be drawn about such records, Sections 85-A, 85-B, 85-C, 88-A and 90-A were added. 

These provisions are referred only to demonstrate that the emphasis, at present, is to 

recognize the electronic records and digital signatures, as admissible pieces of evidence.” 

DHARAMBIR Vs. CENTRAL BUREAU OF INVESTIGATION (148 (2008) DLT 289).The 

court arrived at the conclusion that when Section 65-B talks of an electronic record 

produced by a computer referred to as the computer output) it would also include a hard 

disc in which information was stored or was earlier stored or continues to be stored. It 

distinguished as there being two levels of an electronic record. One is the hard disc which 

once used itself becomes an electronic record in relation to the information regarding the 

changes the hard disc has been subject to and which information is retrievable from the 

hard disc by using a software program. The other level of electronic record is the active 

accessible information recorded in the hard disc in the form of a text file, or sound file or a 

video file etc. Such information that is accessible can be converted or copied as such to 

another magnetic or electronic device like a CD, pen drive etc. Even a blank hard disc 

which contains no information but was once used for recording information can also be 

copied by producing a cloned had or a mirror image. 

STATE (NCT OF DELHI) Vs. NAVJOT SANDHU (AIR 2005 SC 3820) There was an 

appeal against conviction following the attack on Parliament on December 13 2001. This 

case dealt with the proof and admissibility of mobile telephone call records. While 

considering the appeal against the accused for attacking Parliament, a submission was 

made on behalf of the accused that no reliance could be placed on the mobile telephone 

call records, because the prosecution had failed to produce the relevant certificate under 

Section 65-B(4) of the Evidence Act. The Supreme Court concluded that a cross-

examination of the competent witness acquainted with the functioning of the computer 

during the relevant time and the manner in which the printouts of the call records were 

taken was sufficient to prove the call records. 

JAGJIT SINGH Vs. STATE OF HARYANA ((2006) 11 SCC 1) The speaker of the 

Legislative Assembly of the State of Haryana disqualified a member for defection. When 

hearing the matter, the Supreme Court considered the digital evidence in the form of 

interview transcripts from the Zee News television channel, the Aaj Tak television channel 

and the Haryana News of Punjab Today television channel. The court determined that the 

electronic evidence placed on record was admissible and upheld the reliance placed by the 

speaker on the recorded interview when reaching the conclusion that the voices recorded 

on the CD were those of the persons taking action. The Supreme Court found no infirmity 

in the speaker's reliance on the digital evidence and the conclusions reached by him. The 

comments in this case indicate a trend emerging in Indian courts: judges are beginning to 

recognize and appreciate the importance of digital evidence in legal proceedings. 
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RECENT TRENDS IN RECORDING AND ADMISSIBILITY OF EVIDENCE

People have faith and confidence on Courts. They come to Court for justice. 

For discovery of the truth, Courts require proper or relevant facts and record evidence in 

clear and intelligible manner. When the language of a written instrument is perfectly plain, 

no construction will be made to contradict the language. As such, a Presiding Judge or 

Magistrate must cease to be a mere recording machine. He should take a participatory 

role in the trial. Exercising his control over the proceedings effectively, he should interfere 

when irrelevant fact is unnecessarily brought on record so that the ultimate objective i.e., 

the truth is arrived at.

The evidence consists of three parts – (i) Electronic record, (ii) 

Documentary evidence other than electronic record, and (iii) Oral evidence.

Law on Electronic Evidence:

The proliferation of computers, the social influence of information 

technology and the ability to store information in digital form have all required Indian law 

to be amended to include provisions on the appreciation of digital evidence. In 2000 

Parliament enacted the Information Technology (IT) Act 2000, which amended the 

existing Indian statutes to allow for the admissibility of digital evidence. The IT Act is 

based on the United Nations Commission on International Trade Law Model Law on 

Electronic Commerce and, together with providing amendments to the Indian Evidence Act 

1872, the Indian Penal Code 1860 and the Banker's Book Evidence Act 1891, it recognizes 

transactions that are carried out through electronic data interchange and other means of 

electronic communication.

Changes to Evidence Act:

Although the Evidence Act has been in force for many years, it has often 

been amended to acknowledge important developments. Amendments have been made to 

the Evidence Act to introduce the admissibility of both electronic records and paper-based 

documents. Evidence The definition of 'evidence' has been amended to include electronic 

records (Section 3(a) of the Evidence Act). Evidence can be in oral or documentary form. 

The definition of 'documentary evidence' has been amended to include all documents, 

including electronic records produced for inspection by the court. The term 'electronic 

records' has been given the same meaning as that assigned to it under the IT Act, which 

provides for "data, record or data generated, image or sound stored, received or sent in 

an electronic form or microfilm or computer-generated microfiche".

Electronic record is documentary evidence under section 3 of the Evidence 

Act. Any information contained in an electronic record is deemed to be a document. An 

electronic record may be like computer print out, Compact Disc (CD), Video Compact Disc 

(VCD), Pen drive, Chip etc.,. In other words, it may be printed on a paper, stored, 

recorded or copied in optical or magnetic media produced by a computer. The Evidence 
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Act does not contemplate or permit the proof of an electronic record by oral evidence. If 

an electronic record as such is used as primary evidence under section 62 of the Evidence 

Act, the same is admissible in evidence. The general law on secondary evidence under 

section 63 read with section 65 of the Evidence Act has no application in case of 

secondary evidence by way of electronic record. The same is wholly governed by sections 

65-A & 65 B.

Admissibility of electronic evidence:

New Sections 65A and 65B are introduced to the Evidence Act under the 

Second Schedule to the ITAct, 2000. Section 5 of the Evidence Act provides that evidence 

can be given regarding only factsthat are at issue or of relevance. Section 136 empowers 

a judge to decide on the admissibility of theevidence. New provision Section 65A provides 

that the contents of electronic records may be proved  in accordance with the provisions 

of Section 65B. Section 65B provides that notwithstanding anything contained in the 

Evidence Act, any information contained in an electronic record (ie, the contents of a 

document or communication printed on paper that has been stored, recorded and copied 

in optical or magnetic media produced by a computer ('computer output')), is deemed to 

be a document and is admissible in evidence without further proof of the original's 

production, provided that the conditions set out in Section 65B(2) to (5) are satisfied.

Conditions for the admissibility of electronic evidence:

Before a computer output is admissible in evidence, the following conditions as set out in 

Section 65(B)(2) must be fulfilled:

"(2) The conditions referred to in subsection (1) in respect of a computer output shall be 

the following,  namely:

(a) the computer output containing the information was produced by the computer during 

the period over which the computer was used regularly to store or process information for 

the purposes of any activities regularly carried on over that period by the person having 

lawful control over the use of the  computer;

(b) during the said period, information of the kind contained in the electronic record or of 

the kind from which the information so contained is derived was regularly fed into the 

computer in the ordinary course of the said activities;

(c) throughout the material part of the said period the computer was operating properly 

or, if not, then in respect of any period in which it was not operating properly or was out 

of operation during that part of the period, was not such as to affect the electronic record 

or the accuracy of its contents; and

(d) the information contained in the electronic record reproduces or is derived from such 

information fed into the computer in the ordinary course of the said activities.

(3) Where over any period the function of storing or processing information for the 

purposes of any activities regularly carried on over that period as mentioned in clause (a) 

of subsection (2) was regularly performed by computers, whether:

(a) by a combination of computers operating over that period;

(b) by different computers operating In succession over that period;
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(c) by different combinations of computers operating In succession over that period; or

(d) in any other manner involving the successive operation over that period, in whatever 

order, of one or more computers and one or more combinations of computers,

2. all the computers used for that purpose during that period shall be treated for the 

purposes of this section as constituting a single computer and references in this section to 

a computer shall be construed accordingly."

Section 65B(4) provides that in order to satisfy the conditions set out above, a certificate 

of authenticity signed by a person occupying a responsible official position is required. 

Such certificate will be evidence of any matter stated in the certificate.

The certificate must:

� identify the electronic record containing the statement;

� describe the manner in which it was produced; and

� give such particulars of any device involved In the production of the electronic 

record as may be appropriate for the purpose of showing that the electronic record was 

produced by a computer.

The certificate must also deal with any of the matters to which the conditions for 

admissibility relate.

Presumptions Regarding Electronic Evidence:

A fact which is relevant and admissible need not be construed as a proven 

fact. The judge must appreciate the fact in order to conclude that it is a proven fact. The 

exception to this general rule is the existence of certain facts specified in the Evidence Act 

that can be presumed by the court. The Evidence Act has been amended to introduce 

various presumptions regarding digital evidence.

Gazettes in electronic form:

Under the provisions of Section 8lA of the Evidence Act, the court presumes 

the genuineness of electronic records purporting to be from the Official Gazette or any 

legally governed electronic record, provided that the electronic record is kept substantially 

in the form required by law and is produced from proper custody.

Electronic agreements:

Section 84A of the Evidence Act provides for the presumption that a 

contract has been concluded where the parties' digital signatures are affixed to an 

electronic record that purports to be an agreement.

 Secure electronic records and digital signatures Section 85B of the Evidence 

Act provides that where a security procedure has been applied to an electronic record at a 

specific time, the record is deemed to be a secure electronic record from such time until 

the time of verification. Unless the contrary is proved, the court is to presume that a 

secure electronic record has not been altered since obtaining secure status. The provisions 

relating to a secure digital signature are set out in Section 15 of the IT Act. A secure 

digital signature is a digital signature which, by application of a security procedure agreed 

by the parties at the time that it was affixed, is: unique to the subscriber affixing it; 

capable of identifying such subscriber; and created by a means under the exclusive control 
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of the subscriber and linked to the electronic record to which it relates in such a manner 

that if the electronic record as altered, the digital signature would be invalidated.

It is presumed that by affixing a secure digital signature the subscriber 

intends to sign or approve the electronic record. In respect of digital signature certificates 

(Section 8Se of the Evidence Act), it is presumed that the information listed in the 

certificate is correct, with the exception of information specified as subscriber information 

that was not verified when the subscriber accepted the certificate.

Electronic messages:

Under the provisions of Section 88A, it is presumed that an electronic 

message forwarded by a sender through an electronic mail server to an addressee 

corresponds with the message fed into thesender's computer for transmission. However, 

there is no presumption regarding the person who sent the message. This provision 

presumes only the authenticity of the electronic message and not the sender of the 

message.

Five-year old electronic records:

The provisions of Section 90A of the Evidence Act make it clear that where 

an electronic record is produced from. custody which the court considers to be proper and 

purports to be or is proved to be five years old, it may be presumed that the digital 

signature affixed to the document was affixed by the signatory or a person authorized on 

behalf of the signatory. An electronic record can be said to be in proper custody if it is in 

its natural place and under the care of the person under whom it would naturally be. At 

the same time, custody is not considered improper if the record is proved to have had a 

legitimate origin or the circumstances of the particular case are such as to render the 

origin probable. The same rule also applies to evidence presented in the form of an 

electronic copy of the Official Gazette.

Changes to Banker's Book Evidence Act:

The definition of 'banker's book' has been amended to include the printout 

of data stored on a floppy disc or any other electro-magnetic device (Section 2(3)). 

Section 2A provides that the printout of an entry or a copy of a printout must be 

accompanied by a certificate stating that it is a printout of such entry or a copy of such 

printout by the principal accountant or branch manager, together with a certificate from a 

person in charge of the computer system, containing a brief description of the computer 

system and the particulars of its safeguards.

Changes to Penal Code:

A number of offences were introduced under the provisions of the First 

Schedule of the IT Act, which amended the Penal Code with respect to offences for the 

production of documents that have been amended to include electronic records. The 

range of additional includes:
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� absconding to avoid the production of a document or electronic record in, a court 

(Section 172 of the Penal Code);

� intentionally preventing the service of summons, notice or proclamation to produce a 

document or electronic record in a court (Section 173 of the Penal Code);

� intentionally omitting to produce or deliver up the document or electronic record to any 

public servant (Section 175 of the Penal Code);

� fabricating false evidence by making a false entry in an electronic record or making any 

electronic record containing a false statement, and intending the false entry or statement 

to appear in evidence in judicial proceedings (Sections 192 and 193 of the Penal Code);

� the destruction of an electronic record where a person hides or destroys an electronic 

record or obliterates or renders illegible the whole or part of an electronic record with the 

intention of preventing the record from being produced or used as evidence (Sec. 204 of 

the Penal Code); and

� making any false electronic record (Sections 463 and 465 of the Penal Code).

I. Evidence recorded on CD and admissibility of interviews as Evidence:

In Jagjit Singh v State of Haryana (AIR 2007 SC 590) the speaker of 

the Legislative Assembly of the State of Haryana disqualified a member for defection. (2) 

When hearing the matter, the Supreme Court considered the appreciation of digital 

evidence in the form of interview transcripts from the Zee News television channel, the Aaj 

Tak television channel and the Haryana News of Punjab Today television channel.

The Supreme Court of India indicated the extent of the relevance of the 

digital materials in Paragraph 25:

"The original CDs received from Zee Telefilms, the true translation into 

English of the transcript of the interview conducted by the said channel and 

the original letter issued by Zee Telefilms and handed over to Ashwani Kumar on 

his request were filed on June 23 2004. The original CDs received from Haryana 

News channel along with the English translation as above and the original 

proceedings of the Congress legislative party in respect of proceedings dated June 

16 2004 at 11.30am in the Committee room of Haryana Vidhan Sabha containing 

the signatures of three out of four independent members were also filed."

In Paragraphs 26 and 27 the court went on to indicate that an opportunity 

had been given to the parties to review the materials, which was declined:

"26. It has to be noted that on June 24 2004 counsel representing the 

petitioners were asked by the speaker to watch the interviews conducted in New 

Delhi on June 14 2004 by Zee News and Haryana News, which were available on 

the CD as part of the additional evidence with the application dated June 23 2004 

filed by the complainant. The counsel, however, did not agree to watch the 

recording which was shown on these two channels. The copies of the application 

dated June 23 2004 were handed over to the counsel and they were asked to file 

the reply by l0 a.m. on June 25 2004. In the replies the petitioners merely denied 
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the contents of the application without stating how material by way of additional 

evidence that had been placed on record was not genuine.

27. It is evident from the above facts that the petitioners declined to watch 

the recording, failed to show how and what part of it, if any, was not genuine, but 

merely made general denials and sought permission to cross-examine Ashwani 

Kumar and the opportunity to lead evidence."

The speaker was required to rule on the authenticity of the digital 

recordings, as indicated at Paragraph 30 of the ruling:

"Under these circumstances, the speaker concluded that 'there is no room 

for doubting the authenticity and accuracy of the electronic evidence produced by 

the petitioner'. The speaker held that:

"In this regard, it is to be noted that the petitioner has produced the 

original CDs containing the interviews conducted by Zee News and Haryana 

News of the six independent members of the Haryana Vidhan Sabha, 

including the respondent, and the same have been duly certified by both television 

channels as regards their contents, as well as having been recorded on June 14 

2004 at New Delhi. It has also been certified by both television channels through 

their original letters (P-9 and P-12) duly signed by their authorized signatures that 

the original CDs were handed over to Ashwani Kumar, who was authorized by the 

petitioner in this regard and whose affidavit is also on record as Annexure P-8, 

wherein he states that he had handed over the original CDs to the petitioner. The 

letters, Annexures P-9 and P-12, also give out that the coverage of their interviews 

on June 14 2004 was also telecast by both television channels. In fact, the 

certificate given by Haryana News authenticates the place of the interview as the r

esidence of Mr Ahmed Patel at 23, Mother Teresa Crescent in Delhi, which 

interview as per the certificate was conducted by the correspondent of the said 

television channel, namely Shri Amit Mishra on June 14 2004. The same certificate, 

P-12, also authenticates the coverage of the [Congress Legislative Party] meeting 

held in Chandigarh on June 16 2004 conducted by their correspondent Mr Rakesh 

Gupta."

The court determined that the electronic evidence placed on record was admissible 

and upheld the reliance placed by the speaker on the recorded interview when 

reaching the conclusion that the voices recorded on the CD were those of the 

persons taking action. The Supreme Court found no infirmity in the speaker's 

reliance on the digital evidence and the conclusions reached in Paragraph 31 bear 

repeating in full:

"Undoubtedly, the proceeding before the speaker, which is also a tribunal albeit of 

a different nature, has to be conducted In a fair manner and by complying with the 

principles of natural justice. However, the principles of natural justice cannot be 

placed in a strait-jacket. These are flexible rules. Their applicability is determined 

on the facts of each case. Here, we are concerned with a case where the 

petitioners had declined to avail of the opportunity to watch the recording on the 

compact disc. They had taken vague pleas in their replies. Even In respect of 

signatures on the[Congress Legislative Party] register their reply was utterly vague. 

It was not their case that the said proceedings had been forged. The speaker, in 

law, was the only authority to decide whether the petitioners incurred or not 

disqualification under the Tenth Schedule to the Constitution in his capacity as 

speaker. He had obvious opportunity to see the petitioners and hear them and that 
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is what has been stated by the speaker in his order. We are of the view that the 

speaker has not committed any illegality by stating that he had on various 

occasions seen .and heard these [members of legislative assembly]. It is not a case 

where the speaker could transfer the case to some other tribunal. The doctrine of 

necessity under these circumstances would also be applicable. No illegality can be 

inferred merely on the speaker relying upon his personal knowledge of having seen 

and heard the petitioners for coming to the conclusion that the persons In the 

electronic evidence are the same as he has seen and so also are their voices. Thus, 

even if the affidavit of Ashwani Kumar is ignored in substance, it would have no 

effect on the questions involved."

The comments in this case indicate a trend emerging in Indian courts: 

judges are beginning to recognize and appreciate the importance of digital evidence in 

legal proceedings.

II. Mode of treating and recording evidence including recording of evidence 

through video conference: Technological Courts and Speedy Justice and 

Appreciation of Evidence recorded through Electronic Media

 Information technology (IT) has invaded the legal profession. Very few are 

those who, today, do not work on a daily basis with electronic communication 

technologies.  

 Videoconferencing is emerging as a preferred method for deposing remote 

witnesses for many reasons. It’s becoming more affordable all the time. A videoconference 

is not a video recording of a deposition. Instead, it is a live video interaction between 

parties located at remote sites. No preserved record is made except by special request.  

By conducting Video conferencing depositions or strategy meetings, attorneys and their 

clients save travel and lodging expenses without sacrificing the important dynamic of face-

to-face interaction.   

Meaning of Video conferencing:

  Video conferencing is “the holding of a conference among people at 

remote locations by means of transmitted audio and video signals.”Through these 

conferences, individuals meet one another in a real-time virtual manner as if they “were in 

the same room” without the hassle and expense of traveling. While slight limitations 

remain “depending on the quality of the equipment” employed by courts, the general 

facial and physical expressions communicated by witnesses are rarely inhibited by the use 

of such technology. Videoconferencing systems contain four key components: 

1- transmission system,  

2- camera/microphone, 

3-CODEC (encoder/decoder), and  

4- compression/decompression hardware and software.  

More advanced systems commonly used in courtrooms also include remote 

controls with “zooming, panning, and tilting functions,” and varying screen options, such 
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as “multiple split-window displays.” Split window displays present images of several 

individuals, physically separated by distance, together on one screen. One of the newest 

and most innovative forms of VCT uses cameras that track a specific type of badge. While 

wearing these unique badges, courtroom participants are followed by cameras as they 

move, thus allowing a more dynamic interaction to take place. As with most technology, 

each feature is “expected to become more refined and less expensive over time.” 

It is proper to first define the word ‘video’. According to BBC English 

Dictionary, Video is the recording and showing of films and events, using a video camera, 

a video recorder, video tapes and a television set.On the other hand, video conferencing is 

a conference in which several people who are a long way from each other communicate 

using audio and visual equipments. It is trite and self evident that we live in a time of very 

rapid technological change; what was previously referre d to as jet age. The nature and 

speed of communication, the access to and dissemination of information are on a scale 

unprecedented and unimaginable only a few years ago. Towards the end of the last 

millennium, the internet came to cushion the inertia of contracts, relationships, activities 

etc, new kinds of contracts, services, trades as well as the resolution of disputes or 

conflicts arising from them take different dimensions. Such new areas come in the form of 

transfer of technology, genetic, engineering, electronic commerce, electronic banking, 

entertainment and sports, including sponsorship. These will present specific demands in 

an internet regime – the growing commercial arbitration. All these developments will come 

to naught if law does not go in tandem with them. Today, this issue of video conferencing 

in arbitration appears very novel to us.   

Actually, video conferencing is a process of using information technology to 

simultaneously send and receive audio and visual messages and signals of what is taking 

place at different parts of the world at the same time. Soon there will be infrastructure for 

video conferencing in arbitration in almost all places. People will invest in it, making use of 

science, technology and law. This means that we are for now looking somewhat into the 

crystal ball, but hopefully with practical eyes, endeavoring to ascertain the likely form 

which commerce, service, trade, technology and others might usefully take. The internet 

will remain a popular asset if it maintains the confidence and respect of who uses it and 

are likely to use it, given the volume and worth of value entrusted to it. In fact, in few 

years from now, virtually, all documents would have dematerialized. They will only exist in 

electronic form. 

Law on its own will never stand still. It is predicted here that internet 

activities such as video conferencing and courts will soon smoothen the rather ambivalent 

rapport between nations in the present global village. It is at this point that the universal 

application of the internet in contract and international commerce generally, science and 

social science can form an alloy to utilize human resources to the benefit of all. 

  

National Statistics (Video Conferencing  as  Judicial Tool) : 
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According to the National Human Rights Commission (NHRC), as on June 30, 2004, 

336,152 prisoners were crowded into jails across India. An overwhelming 239,146 of them 

— accounting for over 70 percent — occupy the shadowy world of the under trial. Under 

trials find themselves between a rock and a hard place. Not yet sentenced, they cannot 

start the process of getting out of jail and most are too poor to make bail. While only 

about two percent of those processed through the criminal justice system are finally 

convicted, under trials face incarceration while they wait for a hearing. As a consequence, 

India’s jails are now overcrowded to almost thrice their capacity, which means inmates in 

some jails sleep in shifts.   

Many under trials continue to languish in jail only because the justice 

system, burdened with logistical problems, is unable to give them a hearing. The only way 

out was to radically change the way that undertrials got a hearing. Employing video 

conferencing to link prisons and courts was a brilliant idea. But the presumption of failure 

could have been overwhelming since e-governance projects are associated with high 

costs. And unless departmental buy-in is secured, a project is normally destined to be 

categorized, tagged, bubble-wrapped and shelved — to remain a file forever.  

Video conferencing is a not-so-high-cost and relatively simple solution to 

facilitating people’s appearance in court. Its first implementation, in Andhra Pradesh in 

2000, cost a mere Rs 1.5 lakh. Karnataka soon followed suit. The road to video 

conferencing in courts was paved by the Supreme Court in 2001, when it authorized the 

technology’s use. The judgment settled matters: Any resistance to buy-in from lower 

courts or prison departments was quickly banished.   

The step, which pleasantly surprised many given the normally conservative 

approach of the law, wasn’t a sudden decision. The Supreme Court, the Department of 

Information Technology (DIT) and the National Informatics Centre (NIC) had been 

working with the ministries of Home and Law since the early 1990s to create a video 

conferencing system. It was part of a larger movement driven by the NIC to computerize 

the Supreme Court. They worked in collaboration with Singapore, which had utilized IT 

effectively in the judicial process since 1996.   

Changes in national government leadership, however, caused delays. The 

NHRC stepped in and made a committed push to implement the technology. Once it got 

the Supreme Court on its side, the project overcame inter-departmental conflicts. A 

project as successful as video conferencing has differing versions of who pioneered it. 

According to many accounts, Bihar was the first state in the country to adopt video 

conferencing in courts. However, Andhra Pradesh may have been the first to lead the way. 

Way back in December 2000, then State Governor C. Rangarajan amended the law to 

enable a defendant to stand before a magistrate “either in person or through the medium 

of video linkage.” Andhra Pradesh’s first video link was operated between the 

Chanchalguda central jail and the Nampally City Criminal Courts. And, it cost a mere Rs 

1.5 lakh to set up.   

In early April 2003, the Supreme Court permitted trial judges to record 
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evidence from witnesses living abroad via video conferencing. Within a week, a court in 

Mysore conducted India’s first long-distance case, involving a copyright violation against 

Los Angeles-based 20th Century Fox. 

Video conferencing is being greeted so enthusiastically by those connected 

with the law that newer uses are being found continually. Tihar Jail now uses video 

conferencing between inmates and visitors to curb the smuggling of money, narcotics, cell 

phones and weapons. Another innovative usage of video conferencing was implemented 

by the Court Dispute Resolution International (CDRI) in Singapore. CDRI is a settlement 

program co-conducted by a Singapore judge with judges from Australia and Europe. A 

similar system employed between the Portuguese and Indian courts during Abu Salem’s 

deportation might have expedited his extradition.  

International Scenario:  In the United States, videoconferencing has 

allowed testimony to be used for an individual who is unable or prefers not to attend the 

physical legal settings, or would be subjected to severe psychological stress in doing so, 

however there is a controversy on the use of testimony by foreign or unavailable 

witnesses via video transmission, regarding the violation of the Confrontation Clause of 

the Sixth Amendment of the U.S. Constitution. 

In a military investigation in State of North Carolina, Afghan witnesses have 

testified via video conferencing. In Hall County, Georgia, videoconferencing systems are 

used for initial court appearances. The systems link jails with court rooms, reducing the 

expenses and security risks of transporting prisoners to the courtroom. 

The realities of video conferencing in arbitration are beginning to be known 

in Nigeria now. A decade ago, who could imagine the advantages of having a GSM as 

widely used today. However, it will be improper to state that video conferencing is entirely 

unknown in some other countries. So a work of this nature, in this area, at this time could 

be described as writing in the jubilant tone of a proud advocate of the system. This is 

because the concept of video conferencing in arbitration is both a tool and a process and 

it is the point where law meets with technology. What is really needed is a good 

investment environment and encouragement from the government. With this, the 

necessary infrastructure will be put in place with constant or regular power supply and 

institution or corporate bodies that will invest in that regard.

Due to enormous growth in e-governance throughout the Public & Private 

Sector and e-commerce activities Electronic Evidence have involved into a fundamental 

pillar of communication, processing and documentation. The government agencies are 

opening up to introduce various governance policies electronically and periodical filings to 

regulate and control the industries are done through electronic means. These various 

forms of Electronic Evidence/ Digital Evidence are increasingly being used in the judicial 

proceedings. At the stage of trial, Judges are often asked to rule on the admissibility of 

electronic evidence and it substantially impacts the outcome of civil law suit or 

conviction/acquittal of the accused. The Court continue to grapple with this new electronic 

frontier as the unique nature of e-evidence, as well as the ease with which it can be 
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fabricated or falsified, creates hurdle to admissibility not faced with the other evidences. 

The various categories of electronic evidence such as CD, DVD, hard disk/ memory card 

data, website data, social network communication, e-mail, instant chat messages, 

SMS/MMS and computer generated documents poses unique problem and challenges for 

proper authentication and subject to a different set of views.

Video Conferencing in Indian Courts:

 The Indian legal system has recognised and embraced video conferencing 

as an extremely effective instrument to collect evidence as it aids in avoiding unnecessary 

adjournments of cases and also saves the parties from costs borne on transportation and 

other inconveniences that may arise. It has been witnessed that the advanced facilities 

available today have reduced conventional impediments and legal uncertainties 

surrounding the use of information technology, such as cost on procuring equipments, 

other technological issues involving data protection, confidentiality of the documents and 

evidence adduced during the proceedings and privacy of the parties.    

As per section 3 of the Indian Evidence Act, 1872, evidence is defined as – 

“Evidence” means and includes— 

(1) all statements which the Court permits or requires to be made before it by witnesses, 

in relation to matters of fact under inquiry, such statements are called oral evidence; 

(2) all documents including electronic records produced for the inspection of the Court, 

such documents are called documentary evidence. Therefore, for providing oral evidences 

(ie. Testimony of a witness), the requirement of the act is that the court requires it to be 

made before it. Hence, these oral evidences can be made ‘before’ the court also by way of 

video conference or any other electronic means.

Section 273 Cr.P.C – Evidence to be taken in presence of accused:

Except as otherwise expressly provided, all evidence taken in the course of 

the trial or other proceeding shall be taken in the presence of the accused, or, when his 

personal attendance is dispensed with, in the presensice of his pleader.

Explanation:-  In this section, “accused” includes a person in relation to 

whom any proceeding under Chapter VIII has been commenced under this Code.

Section 275 Cr.P.C – Record in warrant cases: 

(1) In all warrant cases tried before a Magistrate, the evidence of each 

witness shall, as his examination proceeds, be taken down in writing eit th by the 

Magistrate himself or by his dictation in open Court or, where he is unable to do so owing 

to a physical or other incapacity, under his direction and superintendance, by an officer of 

the Court appointed by him in this behalf.

Provided that evidence of witness under this sub-section may also be 

recorded by audio-video electronic means in the presence of the advocate of the person 
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accused of the offence.  (Proviso inserted  by Cr.P.C (Amendment) Act 5 of 2009 w.e.f. 

31-12-2009)

(2) ...........

(3) ...........

(4) ...........

Examination of witnesses in criminal cases, through video conferencing was 

approved by the Supreme Court in a judgment reported in State  of Maharashtra Vs. Dr. 

Praful (AIR 2003 SC 2053).  When such is the facility accorded in criminal cases, there 

should not be any plausible objection for adopting the same procedure, in civil cases as 

long as the necessary facilities, with assured accuracy exist. 

                  In Twentieth Century Fox Film Corporation v. NRI Film Production Associates 

(P) Ltd., (AIR 2003 Kant 148) and Amitab Bagchi v. Ena Bagchi (AIR 2005 Cal 11), High 

Courts of Karnataka and Calcutta held that recording of evidence through video 

conferencing is permissible in law, provided that necessary precautions must be taken, 

both as to the identity of the witnesses and accuracy of the equipment, used for the 

purpose.  Certain guidelines were indicated therein.  The party, who intends to avail such 

facility, shall be under obligations to meet the entire expenditure (Bodala Murali Krishna v. 

Bodala Prathima, AIR 2007 AP 43).

CASE LAWS DECIDED BY INDIAN COURTS

Anvar P.V. Versus P.K. Basheer & Ors

With this significant judgment in the year 2014, the Supreme Court has 

settled the controversies arising from the various conflicting judgments as well as the 

practices being followed in the various High Courts and the Trial Courts as to the 

admissibility of the Electronic Evidences. The Court has interpreted Section 22A, 45A, 59, 

65A & 65B of the Evidence Act and held that secondary data in CD/DVD/Pen Drive are not 

admissible without a certificate U/s 65 B(4) of Evidence Act. It has been elucidated that 

electronic evidence without certificate U/s 65B cannot be proved by oral evidence and also 

the opinion of the expert U/s 45A Evidence Act cannot be resorted to make such electronic 

evidence admissible.

The judgment would have serious implications in all the cases where the 

prosecution relies on the electronic data and particularly in the cases of anticorruption 

where the reliance is being placed on the audio-video recordings which are being 

forwarded in the form of CD/DVD to the Court. In all such cases, where the CD/DVD are 

being forwarded without a certificate U/s 65B Evidence Act, such CD/DVD are not 

admissible in evidence and further expert opinion as to their genuineness cannot be 

looked into by the Court as evident from the Supreme Court Judgment. It was further 

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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observed that all these safeguards are taken to ensure the source and authenticity, which 

are the two hallmarks pertaining to electronic records sought to be used as evidence. 

Electronic records being more susceptible to tampering, alteration, transposition, excision, 

etc. without such safeguards, the whole trial based on proof of electronic records can lead 

to travesty of justice.

In the anticorruption cases launched by the CBI and 

anticorruption/Vigilance agencies of the State, even the original recording which are 

recorded either in Digital Voice Recorders/Mobile Phones are not been preserved and thus, 

once the original recording is destroyed, there cannot be any question of issuing the 

certificate under Section 65B(4) of the Evidence Act. Therefore in such cases, neither 

CD/DVD containing such recordings are admissible and cannot be exhibited into evidence 

nor the oral testimony or expert opinion is admissible and as such, the recording/data in 

the CD/DVD’s cannot become a sole basis for the conviction.

In the aforesaid Judgment, the Court has held that Section 65B of the 

Evidence Act being a ‘not obstante clause’ would override the general law on secondary 

evidence under Section 63 and 65 of the Evidence Act. The Section 63 and Section 65 of 

the Evidence Act have no application to the secondary evidence of the electronic evidence 

and same shall be wholly governed by the Section 65A and 65B of the Evidence Act. 

           The Constitution Bench of the Supreme Court overruled the judgment laid 

down in the State (NCT of Delhi) v. Navjot Sandhu alias Afsan Guru[(2005) 11 SCC 600 by 

the division bench of the Supreme Court. The court specifically observed that the 

Judgment of Navjot Sandhu supra, to the extent, the statement of the law on admissibility 

of electronic evidence pertaining to electronic record of this Court, does not lay down 

correct position and required to be overruled.

The only options to prove the electronic record/evidence is by producing 

the original electronic media as Primary Evidence court or it’s copy by way secondary 

evidence U/s 65A/65B of Evidence Act. Thus, in the case of CD, DVD, Memory Card etc. 

containing secondary evidence, the same shall be accompanied by the certificate in terms 

of Section 65B obtained at the time of taking the document, without which, the secondary 

evidence pertaining to that electronic record, is inadmissible.

In Basavaraj R. Patil v State of Karnataka  [2000] 8 SCC 740: the question 

was whether an accused need to be physically present in court to answer the questions 

put to him by the court whilst recording his statement. The majority held that the relative 

section of the law had to be considered in the light of the revolutionary changes in 

technology of communication and transmission and the marked improvement in the 

facilities of legal aid in the country. It was held that it was not necessary that in all cases, 

the accused must answer by personally remaining present in the court. Once again, the 

http://www.legalserviceindia.com/constitution/const_home.htm
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importance of information technology is apparent. If a person residing in a remote area is 

required to appear in the court for giving evidence, then he should not be called from that 

place, instead the medium of “video conferencing” should be used. In that case the 

requirements of justice are practically harmonized with the ease and comfort of the 

witnesses, which can drastically improve the justice delivery system.

            Again, in State of Maharashtra v Dr. Praful B. Desai;.; the Supreme 

Court of India observed: The evidence can be both oral and documentary and electronic 

records can be produced as evidence. 

                   Also, in Polanski v Condé Nast Publications Ltd.: examination of witness was 

by live television link – claimant applying to give evidence in libel action brought by him by 

video conference link to avoid risk of arrest and extradiction. 

The High Court of Calcutta in the judgment Amitabh Bagchi vs Ena 

Bagchi:_ AIR 2005 Cal 11 provided a list of 14 safeguards to be employed for 

conducting video conferencing, which are: 

1- Before action of the witness under Audio-Video Link starts the witness will have to file 

an affidavit or an undertaking duly verified before a Judge or a Magistrate or a Notary that 

the person who is shown as the witness is the same person as who is going to depose on 

the screen with a copy of such identification affidavit to the other side.

 2- The person who wishes to examine the witness on the screen will also file an affidavit 

or an undertaking in the similar manner before examining the witness with a copy of the 

other side with regard to identification beforehand. 

3- As soon as identification part is complete, oath will be administered through the media 

as per the Oaths Act, 1969 of India. 

4- The witness will be examined during working hours of Indian Courts. Plea of any 

inconvenience on account of time difference between India and other country will not be 

allowed.

 5- The witness action, as far as practicable, is proceeded without any interruption without 

granting unnecessary adjournments. However, discretion of the Court or the 

Commissioner will be respected. 

6- Witness includes parties to the proceedings.

 7- In case of non-party witness, a set of plaint, written statement and/or other papers 

relating to proceeding and disclosed documents should be sent to the witness for his 

acquaintance and an acknowledgement in this regard will be filed before the Court. 

8- Court or Commissioner must record any remark as is material regarding the demur of 

the witness while on the screen and shall note the objections raised during recording of 

witness either manually or mechanically. 

9- Depositions of the witness either in the question answer form or in the narrative form 

will have to sign as early as possible before a Magistrate or Notary Public and thereafter it 

will form part of the record of the proceedings. 

10- Mode of digital signature, if can be adopted in this process, such signature will be 

obtained immediately after day’s deposition.
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 11- The visual is to be recorded at both the ends. The witness alone can be present at 

the time of video conference, Magistrate and Notary is to certify to this effect.

 12- In case of perjury Court will be able to take cognizance not only about the witness 

gave evidence but who induced to give such evidence. 

13- The expenses and the arrangements are to be borne by the applicant who wants to 

this facility. 

14- Court is empowered to put condition/s necessary for the purpose. Hence video 

conferencing is a permissible method for testimony of witnesses, including the parties of 

the case.  

Video conferencing in Arbitration & Mediation :

 Video conferencing (sometimes known as a video teleconference) is an IT-

based solution that enables meetings among persons using both telephony and closed 

circuit television technologies simultaneously. It allows two or more participants located in 

different places to communicate with almost no consideration for geographic distance, 

sharing images, sound, and possibly software applications. Videoconferencing used to 

necessitate relatively sophisticated and expensive technical equipment. This has largely 

become untrue during the last years thanks to the advent of data transmission protocols 

allowing video over IP, which has significantly reduced the costs associated with its use. 

Videoconferencing software now only requires fairly basic terminal equipment, i.e. the 

equipment each end user must have on its side of the connection, which largely facilitates 

the organization and use of such software.  

Mediation: 

The technology behind video conferencing — interactive, audiovisual 

communication among parties located at two or more sites — has improved tremendously 

over the past few years. More and more lawyers for business And family disputes are 

beginning to use it for long-distance meetings, depositions, interviews and even 

mediations. Traditionally—if such a word can be used with such sophisticated IT 

solutions—the use of videoconferencing in arbitration (and in legal processes generally) 

relied on particularly high-end solutions, including for instance very high quality 

conferencing microphones, extra-large screens or very powerful projectors, cameras that 

could pan, tilt and zoom from afar, and, above all, dedicated lines or even satellite-based 

networks Videoconferencing can actually be used in more sophisticated configurations, 

e.g. connecting each individual, or at least each team, separately from different locations. 

Human Trafficking Cases:

Once the victim of Human Trafficking is rehabilitated, it is not in her 

interest to recall her to the court of law for any purpose including evidence, as she is 

compelled to relive the trauma and indignity. Therefore, it would be better to take into 
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consideration the statement given by her before repatriation and act accordingly. If, 

however, her recall is necessitated, it should be done in such a way that it causes  least 

harm to her. Dislocating her from the rehabilitated ambience usually causes serious 

problems. Therefore, if her statement is to be recorded, or evidence taken, it should be 

done in commission  or through video conferencing at an appropriate place which would 

create least disturbance and discomfort to the person concerned.

         The Supreme Court has held in State of Maharashtra vs Praful Desai (2003 

4 SCC 601) that the recording of evidence by way of video conferencing might be done in 

cases where the attendance of the witness cannot be ensured without delay, expense and 

inconvenience. It was also held by the apex court that recording of evidence by video 

conferencing was a ‘procedure established by law’ under Article 21 of the Constitution and 

did not violate the rights of the accused. The court observed that although the rights of 

the accused must be safeguarded, they should not be overemphasised to the extent of 

forgetting that the victim also has rights. Therefore, the ITPA should make it mandatory to 

provide video conferencing facility at the place where the victim would find it comfortable. 

The victim’s best interests should be the deciding factor in choosing the place and time of 

video recording/conferencing.

Another order by the High Court of Delhi has made notable improvement in 

the field of criminal jurisprudence and victim protection in India. On 27 February 2004, the 

High Court delivered this order, in Crl. M.1467/04 in Crl. W. 532/1992, in a petition filed by 

an NGO Prajwala of Hyderabad through its advocate Ms. Aparna Bhat. Thanks to the 

intervention of the Delhi High Court, girls rescued from the brothels in Delhi were 

repatriated and rehabilitated in their hometowns in several parts of India including Andhra 

Pradesh. The rehabilitation work was carried out by the Government of Andhra Pradesh 

with the involvement and participation of the NGO, Prajwala. Many of these girls who had 

been rehabilitated to districts like Nellore, were summoned by the trial court in Delhi for 

providing evidence against the exploiters. Since these girls were repatriated after spending 

considerable time in the rescue home in Delhi, ideally speaking, their statements should 

have been recorded by the trial court during that period. However, due to the delays in 

the trial, this was not done and, therefore, these girls were called to Delhi. The 

government agencies in Andhra Pradesh tried their best to get in touch with these girls. 

Since their efforts failed, Prajwala was asked to step in again. The NGO realised that these 

girls were reluctant and unwilling to go to Delhi mainly because they did not want to relive 

the trauma and agony which they had undergone. It was decided to move the trial court 

for facilitating the recording of evidence of these girls to their hometowns. However, the 

court did not approve of this for want of required infrastructure. The matter was, 

therefore, taken up with the High Court of Delhi which directed the government counsel to 

look for alternatives. Since National Informatics Centre did not have the required facilities, 

the counsels for the government and the NGO took initiative, interacted with the 

government of Andhra Pradesh and found that video conferencing facility was available in 

http://en.wikipedia.org/wiki/Videoconferencing
http://en.wikipedia.org/wiki/Supreme_court
http://en.wikipedia.org/wiki/Maharashtra
http://maps.google.com/maps?ll=28.608953,77.236199&spn=0.01,0.01&q=28.608953,77.236199%20(Delhi%20High%20Court)&t=h
http://en.wikipedia.org/wiki/Non-governmental_organization
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Andhra Bhawan, New Delhi. The A.P. government agreed to provide this facility, which 

they have in Delhi and the concerned district headquarters in Andhra Pradesh. The High 

Court confirmed the availability of these facilities at A.P. Bhawan by judicial officers and 

then gave orders for recording the evidence of the victims through video conferencing. 

The court also directed that the state of Andhra Pradesh make appropriate arrangements 

for the same and that the trial court ensure adequate safeguards enumerated in the 

decision of the Supreme Court in State of Maharashtra vs.Dr. Praful B. Desai, 2003 4 SCC 

601. This was a historical decision of the Delhi High Court because, for the first time in 

India, inter-state video conferencing was being utilised in criminal trials.  Once 

implemented, this judgment can go a long way in protecting the rights of trafficked victims 

and, therefore, is a judgment truly honouring the human rights of the victims.

Examination of witness who is at London through video conference:

In INTERNATIONAL PLANNED PARENTHOOD FEDERATION (IPPF) Vs MADHU BALA 

NATH wherein it is observed by Delhi High Court (judgment  dated 07.01.2016)  that:

“The application was filed by the appellant for permission to record the 

testimony of the sole appellant‟s witness through audio and video link on the 

ground that the sole witness is based at London and is unable to travel to Delhi for 

her cross-examination.

It was contended that the appellant is a charitable organization and is not 

in a position to afford the substantial expenditure required to be incurred for travel 

and stay of the sole witness to Delhi and further the presence of the said witness 

was necessary for various official commitments as she is the Head of the Human 

Resource which entails numerous responsibilities and the sole witness being female 

aged 54 years would have to suffer a lot of inconvenience to travel for her 

testimony to Delhi. In these circumstances, the application was filed for permission 

to record the deposition through audio and video conferencing.

It is further observed that:

“In the case of State of Maharashtra v. Dr Praful B.Desai: AIR 2003 (4) SCC 

601, the Supreme Court in the context of the Criminal Procedure where it is 

mandated that evidence shall be take in the presence of the accused, interpreted 

the term  “presence” not to mean actual physical presence in Court. The Supreme 

Court noticing the technological advancements held that presence could be 

through video conferencing.

It is further observed that:

“Virtual reality is a state where one is made to feel, hear or imagine what 

does not really exist. In virtual reality, one can be made to feel cold when one is 

sitting in a hot room, one can be made to hear the sound of the ocean when one is 

sitting in the mountains, one can be made to imagine that he is taking part in a 
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Grand Prix race whilst one is relaxing on one's sofa etc. Video-conferencing has 

nothing to do with virtual reality. Advances in science and technology have now, so 

to say, shrunk the world. They now enable one to see and hear events, taking 

place far away, as they are actually taking place. To take an example, today one 

does not need to go to South Africa to watch World Cup matches. One can watch 

the game, live as it is going on, on one's TV. If a person is sitting in the stadium 

and watching the match, the match is being played in his sight/presence and 

he/she is in the presence of the players. When a person is sitting in his drawing 

room and watching the match on TV, it cannot be said that he is in the presence of 

the players but at the same time, in a broad sense, it can be said that the match is 

being played in his presence. Both, the person sitting in the stadium and the 

person in the drawing room, are watching what is actually happening as it is 

happening. This is not virtual reality, it is actual reality. One is actually seeing and 

hearing what is happening. Video conferencing is an advancement in science and 

technology which permits one to see, hear and talk with someone far away, with 

the same facility and ease as if he is present before you i.e. in your presence. In 

fact he/she is present before you on a screen. Except for touching, one can see, 

hear and observe as if the party is in the same room. In video-conferencing both 

parties are in the presence of each other. The submissions of the respondents' 

counsel are akin to an argument that a person seeing through binoculars or 

telescope is not actually seeing what is happening. It is akin to submitting that a 

person seen through binoculars or telescope is not in the “presence” of the person 

observing. Thus it is clear that so long as the accused and/or his pleader are 

present when evidence is recorded by video-conferencing that evidence is being 

recorded in the “presence” of the accused and would thus fully meet the r

equirements of Section 273 of the Criminal Procedure Code. Recording of such 

evidence would be as per “procedure established by law”.

It is further observed that:

20. Recording of evidence by video-conferencing also satisfies the object of 

providing, in Section 273, that evidence be recorded in the presence of the 

accused. The accused and his pleader can see the witness as clearly as if the 

witness was actually sitting before them. In fact the accused may be able to see 

the witness better than he may have been able to if he was sitting in the dock in a 

crowded courtroom. They can observe his or her demeanour. In fact the facility to 

playback would enable better observation of demeanour. They can hear and rehear 

the deposition of the witness. The accused would be able to instruct his pleader 

immediately and thus cross-examination of the witness is as effective, if not better. 

The facility of playback would give an added advantage whilst cross-examining the 

witness. The witness can be confronted with documents or other material or 

statement in the same manner as if he/she was in court. All these objects would 
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be fully met when evidence is recorded by video-conferencing. Thus no prejudice, 

of whatsoever nature, is caused to the accused.”

Of course, as set out hereinafter, evidence by video conferencing has to be 

on some conditions. The Supreme Court has laid down the need and importance of 

advancing with technology.

Procedures have been laid down to facilitate dispensation of justice. 

Dispensation of justice entails speedy justice and justice rendered with least inconvenience 

to the parties as well as to the witnesses. If a facility is available for recording evidence 

through video conferencing, which avoids any delay or inconvenience to the parties as 

well as to the witnesses, such facilities should be resorted to. Merely because a witness is 

traveling and is in a position to travel does not necessary imply that the witness must be 

required to come to Court and depose in the physical presence of the court.

Use of Skype facility in Family Court Case in Dasam Vijay Rama Rao Vs. M.Sai 

Sri (C.R.P.No.1621 of 2015 dated 17-06-2015) wherein the Hon'ble High Court 

of A.P. observed that:

“As required by sub-section (2) of Section 13-A, the petition was 

posted for enquiry on 25-06-1994 i.e., after six months.  At the enquiry the 

appellant herein (wife) examined herself and she reiterated her desire to get 

divorce.  However, the respondent could not be present as he is residing in United 

States.  At the same time, an affidavit signed on 22nd February 1994 and affirmed 

in the presence of a notary public was filed by the respondent.  The respondent 

made it clear that the marriage had irretrievably broken down, that there are no 

mutual obligations or claims against each other and sought an order dissolving the 

marriage.  

It is further observed that:

Increasingly Family Courts have been noticing that one of the parties is 

stationed abroad.  It may not be always possible for such parties to undertake trip 

to India, for variety of good reasons.  On the intended day of examination of a 

particular party, the proceedings may not go on, or even get completed possibly, 

sometimes due to pre-occupation with any other more pressing work in the Court.  

But, however, technology, particularly, in the Information sector has improved by 

leaps and bounds.  Courts in India are also making efforts to put to use the 

technologies available.  Skype is one such facility, which is easily available.  

Therefore, the Family Courts are justified in seeking the assistance of any 

practicing lawyer to provide the necessary skype facility in any particular case.  For 

that purpose, the parties can be permitted to be represented by a legal 

practitioner, who can bring a mobile device.  By using the skype technology, 
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parties who are staying abroad can not only be identified  by the Family Court, but 

also enquired about the free will and consent of such party.  This will enable the l

itigation costs to be reduced greatly and will also save precious time of the Court.  

Further, the other party available in the Court can also help the Court in not only 

identifying the other party, but would be able to ascertain the required information.  

Accordingly, I direct the Family Court to entertain the I.A. as it is maintainable and 

permit the GPA of the 2nd petitioner in O.P. to represent and depose on behalf of 

the 2nd petitioner in the O.P. and the Family Court shall also direct such GPA or any 

legal practitioner chosen by him to make available the skype facility for the Court 

to interact with the 2nd petitioner, who is staying at Melbourne, Australia and 

record the consent of 2nd petitioner and proceed with the matter thereafter as 

expeditously as is possible.”

Advantages of Video Conferencing: 

 Cost Reduction: VCT has the potential to significantly reduce costs 

associated with international litigation “by reducing the need to transport inmates to 

courtrooms …,” thereby minimizing security and escape risks and “curtailing [additional] 

expenses. Furthermore, it can expedite judicial proceedings by eliminating much of the 

travel required for witnesses and experts, and by increasing the number of cases that may 

be heard by court officials.

A report released by the Federal Judicial Center surveyed fourteen appellate 

court judges regarding the use of videoconferencing in the courtroom. According to the 

report, almost all of the surveyed judges liked the way videoconferencing saved travel 

time and money.  

Several mentioned scheduling flexibility: Videoconferencing can help judges 

or attorneys work around an unexpected health problem or emergencies that might 

interfere with travel. Videoconferencing also promotes access to the court, according to 

the survey responses, by permitting litigants to appear who might not otherwise be able to 

afford to attend oral arguments. While VCT is a valuable tool for attorneys inside the 

courtroom, it can also be beneficial outside the courtroom. Attorneys/ Lawyers can 

conduct “partner meetings, training, interviews, and expert witness briefings,” while still 

being able to assess the demeanor, facial expressions, and physical actions of all the 

parties involved. A proposal to the European Union Preparatory Acts Commission noted a 

situation in which a hearing was required to determine whether sanctions should be 

imposed due to a suspect’s failure to comply with pretrial measures. The proposal 

described the cost effectiveness of using VCT to conduct the hearing between the foreign 

suspect and the trial state. It claimed the use “would allow saving the costs for the 

suspect to travel to the trial state and, possibly, costs of accompanying staff in the state of 

residence. Also, the proposal described the use of video technology in situations where 

suspects are required to make regular appearances before the “police and prosecuting 

authorities” during the pre-trial process. According to the proposal, it would dramatically 
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reduce the costs of transporting the foreign suspect to and from the trial state.   

With the evolving nature of global terrorism, courts have found video-link 

testimony beneficial in cases involving the prosecution of terrorists around the world. 

Terrorist groups  and conspirators are becoming so widespread that it is more difficult to 

convince witnesses of the necessity to travel to trials; thus, courts are increasingly unable 

to force or compel witnesses to testify at trials. An obvious, yet significant, advantage to 

video-link technology is that it allows courtrooms to evolve alongside the economy and 

become more global in nature. Some judges  further contend that using videoconference 

technology supports a variety of “public policy goals [including] fairness, access, and 

judicial efficiency. Furthermore, VCT allows attorneys to use their time more efficiently, by 

saving travel time normally required to depose witnesses.

In short Video Conferencing is time saving, easy in communication, 

dramatic travel saving, ODR method.

   

Disadvantages of video conferencing: 

 Lack of personal interaction:  Video conferencing can be less personal than 

meeting face to face, and it can be possible to miss out on vital body language when 

you’re struggling with a pixelated image or stuttering video. 

Technical problems: The major disadvantages are the technical difficulties 

associated with smooth transmissions that could result from software, hardware or 

network failure. Remote connections are sometimes known to be hampered by 

environmental changes. On some occasions, the absence of technical support personnel 

creates difficulty for participants who are unfamiliar with the videoconferencing 

technological concepts. 

International time zones: One of the very real disadvantages of using video 

conferencing is that if you communicate regularly with people in other countries you will 

be available at different times to them.   

General use videoconferencing:  

-Hearing a witness who cannot be present at the location of the hearing. 

-Allowing an arbitrator or counsel who is prevented from attending in to participate rather 

than having to postpone the hearings.

 -Evaluating and preparing a witness; 

-Long distances separate the parties and the dispute is of low value; 

-The collective drafting or editing of a document whose contents are not sensitive enough 

to require the presence of all drafters (certain contracts, for instance); 

-Finalizing the terms of reference and procedural calendar or dealing with other procedural 

issues with the parties when an in-person meeting is not possible/desirable; 

-Deliberations among the arbitrators; 

-Meetings among co-counsel;

 -Hearings in certain expedited proceedings; 
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-Hearings on interim measures;   

Use of video conferencing facility should be allowed at the time  OF TESTIMONY 

OF CHILD VICTIM WHEN WITNESS IS LESS THAN 13 YEARS OLD 

JUVENILE PROCEEDINGS

Use of videoconferencing should be allowed at the following hearings 

conducted under the Juvenile Justice Act, 2016:

For good cause in compelling circumstances and with appropriate 

safeguards, the court may permit testimony in open court by contemporaneous 

transmission from a different location in all child in need of care proceedings, including 

trials.

PROCEDURE FOR THE USE OF VIDEOCONFERENCING IN ORAL ARGUMENTS

BEFORE THE APPELLATE COURTS:

Currently, the procedure is in the discretion of the appellate court. The 

appellate courts should adopt procedures for the voluntary use of videoconferencing by 

parties at appellate oral argument. By allowing counsel to appear by video rather than 

travel to instant locations for oral argument, the cost of litigation will decrease. Parties 

should never be required to appear by video, but should be given the option in approved  

circumstances.

PROCEEDINGS INVOLVING AN INTERPRETER:

For good cause, the court may permit an interpreter to participate by 

telephone or videoconferencing in any civil or criminal proceeding, other than trial in a 

criminal case. Though discouraged, in exceptional cases, the court may allow an  

interpreter to participate in a criminal trial from a remote location. 

 Videoconferencing should not be utilized in any competency hearings, 

evidentiary pretrial motion hearings, preliminary examinations, or arraignments wherein 

the defendant enters a plea of no contest or guilty, or in any trial wherein a jail or prison 

sanction is a sentencing option unless good cause is shown why videoconferencing should 

be allowed.

CONCLUSION:

As globalization expands, technological innovations will continue to emerge 

and affect the way in which court proceedings are conducted in both the U.S. federal court 
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system and International Criminal Tribunals. Videoconferencing has the ability to grant 

witnesses protection far greater than that provided by heightened security systems or 

even security guards. VCT allows witnesses to give testimony in a real time manner in 

front of judges, the prosecution, and defense without having to physically travel to the 

actual trial location. The use of VCT may persuade witnesses to testify in circumstances 

where they normally would be unable, due to safety and health concerns, or unwillingness 

to travel.  In the past, one of the most significant concerns with video-link testimony was 

the inability to share documents with individuals several hundreds or even thousands of 

miles away. However, the emergence of document conferencing enables all court 

participants to view the same documents on screens in different locations. Overall, video-

link technology has the potential to overcome impediments currently faced by courts and 

enable courtrooms to evolve as global entities, along with the rest of modern society. VCT 

is reasonably simple to use and allows for more effective prosecution of criminals by 

linking the criminal justice system in one country to witnesses located in another. 

Additionally, witnesses are afforded greater protections, ultimately leading to more reliable 

testimonies. In short VCT promotes the ultimate goal of the criminal justice system as well 

as online dispute resolution , the pursuit of truth, and serves as a valuable asset to both 

domestic and international legal systems. . Video conferencing has a ripple effect that has 

“curbed corruption, enhanced accountability, and reduced the number of adjournments in 

a case.

This is my humble submission of the topic “Recent trends in recording and 

admissibility of evidence” designated to me.

I thank one and all.
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  INTRODUCTION :-

          The most important part in trial of the both civil and criminal cases 

recording evidence.  There is tremendous changes brought under the Indian 

Evidence Act and concerned Acts i.e., information Technology Act in the future 

the most important evidence may be created on mobile device information 

technology as caused a paradigma shift in the way individuals and organizations 

communicated and created collect share and store data and information advance 

technologies ranging from mobile devices and satellites or providing sophisticated 

ways  to document daily events resulting in an expansive collection of individual 

records.  Millions of people are now creating documentation that may become 

'evidence' in cases around the world.   Observers on the scene can now document 

the details of events with photographs video and audio recording from their cell 

phones and cameras and postings of real time commentary (often transmitted 

through mobile devices) on websites such as you-tube, global social media sites 

and twitter and in e-mail and text messages.  Now in court proceedings traditional 

eye witness testimony  can be greatly enhanced and corroborated by introducing 

digital evidence  court rules requires that for evidence to be admissible, it must be 

authenticated.  In the simplest terms this means that data and information must be 

shown to be what the proponent claims that it is.  The foundation for digital 

evidence are based on the established principles of authentication and 

admissibility that originated with the use of paper evidence.  The five separate 

foundations are.

1. Relevance.

2. Authenticity 
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3. hearsay.

4. Best evidence

5. Probative value

Recording of evidence by Video conferencing:-  

        

     Recording of evidence by video conferencing also satisfies the object of 

providing in section 273 crpc that evidence be recorded in the presence of the 

accused.

     Sec. 273 of Crpc in the light of technological advancement. The bench 

comprising Justice S.N.Variava and Justice B.N.Agarwal said recording of 

evidence through vide conferencing would be perfectly legal.  In cases where the 

attendance of the witness cannot  be procured without an amount of delay expense  

or inconvenience the court could consider issuing a commission to record 

evidence by way of video conferencing. 

       Normally a commission would involve recording of evidence at the place 

where the witness is.  However advancement in science and technology has now 

made it possible to record such evidence by way of video conferencing in the 

town/city where the court is. 

      In twentieth century Fox Film corporation Vs. NRI Film production associates 

(P) Ltd AIR 2003 KANT page 148.

 In this case certain conditions have been laydown for video recording of 

evidence. 
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* Before witness is examined in terms of the Audio Video link witness is to file 

an affidavit or an undertaking duly verified before a notary or Judge that the 

person who is shown as the witness in the same person as who is going to depose 

on the screen.  A copy is to be made available to the other side. 

* The person who examine the witness on the screen is also to file an affidavit or 

undertaking before examining the witness with a copy to the other side with 

regard to identification. 

*  The witness has to be examined during court working hours. Oath is to be 

administered through the media.

* The witness should not plead any inconvenience on account of time  different 

between  India and Other countries like USA, UAE, UK etc.,

* The Judge is to record such remarks as is material recording the deminor of the 

witness while on the screen. 

*  Witness signature is to be obtained in the presence of the notary public there 

after with form part of the record of the suit procedures.

       Appreciation of evidence including evidence recording through electronic 

media for sessions cases article of Justice P.Sadasivam Supreme Court of India 

published in the said article   provided that Sec.136 Indian Evidence Act 

empowers a Judge to decide the admissibility of the evidence. Any information 

contained in an electronic record is deemed to be a document and is admissible in 

evidence without further proof of original production provided that the conditions 

set off in section 65 B (2) to 5 are satisfied.

Admissibility of Interviews as evidence in media :-

    Supreme court has added in a new and significant chapter to the conservative 

criminal jurisprudence and given a role to the media in criminal trials by ruling 

that interviews given by an accused to T.V. Channels could be considered 

evidence by courts.



5

         Admissibility of the interviews as evidence by dealing with the related 

issues and the latest decisions of the apex court in this regard 

      Sajidbeg Asifbeg Mirza vs. State of Gujarat.

      There is no question as to the admissibility of the Television interview as 

evidence in the Indian Judicial process still if we say that there are questions 

involved then they pertain as to 

*   What kind of evidence a television interview will prove to be 

*  whether it will be taken as oral evidence or documentary evidence. 

*   If documentary  then whether television interview is primary evidence or 

secondary evidence.

*  What will be the issues involved when one confessions of having committed a 

crime in an interview on television will it be admissible as a confession.

*  Whether confession would amount to extra Judicial confession.

* What should be the standards of the video tape or record in which the evidence 

in produced. 

In the following case laws the above questions are answered.

1. R. Vs. Thomas. 

2. Sharad Yadav and others Vs. Union of India. 

3. Mohd. Afzal Vs. State (Parliament attack case).
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    Television interviews are admissible as  evidence in the court, but we will have 

to see how evidence has been defined in the  Indian  Evidence Act.  Section 3 of 

Indian Evidence Act, evidence means and includes:-

a). All statements which the court permits or requires to be made before such 

statements are called oral evidence. 

b). All documents including electronic record produced for the inspection of the 

courts such documents are called documentary evidence.

       Now the question before us is whether the evidence in the form of an 

interview is oral evidence or documentary evidence. The statement given in the 

interview  be kept in the category of oral evidence and admitted as an evidence. If 

it is so then are the interviews given with the permission of the courts.  And if it is 

only documentary evidence then such evidence has been accepted earlier also 

there is nothing new.  Above all electronic records now accepted as documentary 

evidence by amendment to the Evidence Act.  So  it can be taken that we are 

referring to the oral evidence in the form of interviews given to the television 

channel. 

    Interviews can be relevant only under section 8 of Indian Evidence Act.  

    Narayanaswamy vs. Emperor 

      The principle laid down Interview is admissible an extra Judicial confession. 

However it needs implication of sting operation. 

The various categories of electronic evidence such as website date, 

social network c2ommunication, e-mail, SMS, MMS and computer generated 
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documents poses unique problem and challenges for proper authentication and 

subject to a different set of views. 

       The Indian Evidence Act has been amended by virtue of Sec.92 of 

Information Technology Act 20000 (before amendment of sec.3 of Indian Act) 

was amended  Phrase "All documents produced for the inspection of the court " 

were substituted by all documents including electronic recorded produced for the 

inspection of the court regarding the documentary evidence is S.59 for the words 

"content of documents"  the  word content of the document or electronic records 

have been substituted and Sec.65A, Sec.65B were instead to incorporate the 

admissibility of electronic evidence. 

        Section 61 to 65 the word "Document or content of documents" have not 

been  replaced by the word "Electronic documents or content of electronic 

documents".  Thus the intention of the legislature is explicity clean i.e., not to 

extent the applicability  of Section 61 to 65 to the electronic record.  It is the 

cardinal principal of interpretation that if the legislature has omitted to use any 

word the presumptions is that the omission is intention.  It is well settled that the 

legislature does not use any word unnecessarily.  In this regard the Apex court in

 

 Utkal Contractors and Joinery Pvt.Ltd Vs. State of Orissa. 

    Parliament also not  expected to express itself unnecessarily. Even a parliament 

does not use any word without meaning something, parliament does not legislate 

where legislation is called for.  Parliament cannot be assure to legislate for the 

sake of legislation nor indulge in legislation merely to state what it is unnecessary 

to state or to do what is already validly done.  Parliament may not be assured to 

legislate unnecessarily.  
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       On the other hand section 61 to 65 Indian Evidence Act the word document 

the content of the documents have not been replaced by the word electronic 

documents or content of electronic documents.  Thus the omission of the word 

"Electronic records" in the scheme of section 61 to 65 signifies the clear and 

explicit legislative intention i.e., not to extend the applicability of section 61 to 65 

to the electronic record in view of over riding provision of section 65 B Indian 

Evidence Act dealing exclusively with the admissibility of the electronic record 

which in view of the compelling technological reasons can be admitted only in the 

manner specified under section 65-B Indian Evidence Act.

      The main object to introduce the specific provision has its origin to the 

technical nature of the evidence particularly as in the evidence of electronic form 

cannot be produced in the court of law owing to the size of computer/ server 

residing in the machine language and thus, requiring to interpreter  to read the 

same section 65 B of the Indian Evidence Act makes the secondary copy in the 

form of computer output comprising of printout or the date copies on electronic 

magnetic media it provides 

 sec.65 B admissibility of Electronic Records.

            Not with standing anything contained in this Act, any information 

contained in an electronic record .

*  which is printed on a  paper, stored recorded or 

* Copied in optical or Magnetic media produced by a computer. 

*  shall be deemed to be also a document if the conditions mentioned in the 

section or satisfied.

*  In relation to the information and computer in question and 
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*  shall be admissible in any proceedings without further proof or production of 

the original.

*  as evidence of any content of the original or of any fact stated there in of which 

direct evidence would be admissible 

Section 65 B(2) 

      

*    the computer from which the record is generated was regularly used to stole or 

process information in respect of activity regularly carried on by a person having 

lawful control over the period, and relates to the period over which the computer 

was regularly used.

*. Information was fed in computer in ordinary course of the activities of the 

person having lawful control over the computer.

*.  the computer was operating properly and if not, was not such as effect to the 

electronic record or its accuracy.

*  Information reproduced is such as is fed into computer in the ordinary course of 

activity. 

65 B(3). The following computers shall constitute as single computer. 

*   By a combination of computer operating over that period or 

*  By different computers operating in succession over that period or 

* By different combination of computer operating succession over that period or

*  In any other manner involving the accessive operation over that period what 

ever order, of one or more colmputers and one or more combinations of 

computers. 

Section 65 B (4)  
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   Regarding the person who can issue the certificate and contents of the certificate 

it provides the certificate during any of the following things:-

*   Identifying the electronic record containing the statement and describing the 

manner in which it was produced giving the particulars of device dealing with any 

one of the manner to which the conditions mentioned in the subsection (2) relate.

*   and purporting to be signed by a person  occupying  the responsible official 

position and relation to the operation of the relevant device or the management of 

the relevant activities shall be evidence of any matter stated  in the certificate and 

for the purpose of this subscription it shall be sufficient for a matter to be stated to 

the best of the knowledge and belief of the person stated it. 

       Anvar PV Vs. P.K.Basheeer and others. 

     In the Judgment would have serious implications in all the cases where the 

prosecution relies on the electronic data and particularly in the cases of anti 

corruption where the reliance is being placed on the audio-video recorded in 

which are being forwarded without a certificate under section 65-B of evidence 

Act such  CD/DVD are not admissible evidence and further expert opinion as to 

their genuiness cannot be looked into by the court as evident from the Supreme 

Court Judgment it was further observed that all there safeguards are taken to 

evidence the source and authenticity, which are the two hall marks pertaining to 

electronic record sought to be used as evidence. Electronic record being more 

susceptible to tampering altercation, transposition, excision etc., without such 

safeguards the whole trial based on proof of electronic records can lead to traverty 

of Justice. 

      In the anti corruption cases launched by the CBI and anti corruption vigilance 

agencies of the state even the original recording which are recorded either in 

Digityal voice records/mobile phones are not been preserved and thus one the 
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original record is destroyed there cannot be any question of issuing the certificate 

u/s.65 B (4) Evidence Act. Therefore in such cases, neither CD/DVD containing 

such recording are admissible and canot be exhibited into evidence nor the oral 

testimony or expert opinion is admissible and as such the recording data in the 

CD/DVD's cannot become a sole basis for the conviction. 

        In the aforesaid judgment the court has held that Sec.65B of the Evidence 

Act being a "not obstante clause" in override the general law on secondary 

evidence u/s.63 and 65 of  Evidence Act. Sec.63 and 65  of the Evidence Act have 

no application to the secondary evidence of the electronic evidence and same  

shall be wholly Governed by the Section 65-A and 65 B of the Evidence Act.  The 

constitution bench of the Supreme Court over ruled  the Judgment  laid down in 

the State (NCT of Delhi Vs. Navjot Sandhu alias Afsan Guru (2005) 11 SCC page 

No.600.

        The only option to prove the electronic record/evidence is by producing the 

original electronic media as a primary evidence court or its copy by way 

secondary evidence u/s.65A/65 B of Evidence Act. Thus in the case of CD, DVD 

Memory card etc. containing secondary evidence, the same shall be accompanied 

by the certificate in terms of section 65 B obtaining at the time of taking the 

document without which the secondary evidence, pertaining to that electronic 

record is inadmissible. 

Some other relevant cases 

1. Sanjaysinh Ramarao chavan Vs. Dattatray Gulabrao Phalke. 

2. Ankurchawla Vs. CBI. 

3. Abdul Rehmanm Kunji Vs. Sate of West Bengal.
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4. Judeosingh vs. State and others. 

5. Amitab Bagachi Vs. Enabegachi (AIR 2005 cal 11) 

   The court held that the physical presence of a person in a curt may not be 

required for purpose of adducing evidence in the same can be done through  

Medium link Video conference 

6.  State of Maharastra Vs. Dr.Praful B. Desai. (AIR 2003  SC.2053)

7. Bodala Muralikrishna vs. Smt. Bodala Prathima (2007 (2) ALD 72) 

    The court held that "The amendments carried to the evidence Act  by 

introduction of 65-A and 65-B are in relation to the electronic record.  67-A and 

73-A were introduced as regards proof and verification of digital signatures as 

regards presumption to be drawn about such regards.  Sec.85 -A, 85-B, 85-C, 88-

A and 90-A were added. These provisions are referred only to demonstrate that  

the emphasis at present it to recognize the electronic records and digital signatures 

as a admissible piece of evidence.

8. Dharmabir vs. Central  Bureau of Investigation (2008 DLT  289).

       

                                                              -000-
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APPRECIATION OF EVIDENCE RECORDED THROUGH ELECTRONIC MEDIA

Paper Presented by 

    N.Padmavathi,

    Principal Junior Civil Judge, 

       Srikakulam. 

Law ;on Electronic Evidence

The proliferation of computers, the social influence of information technology and 

the ability to store information in digital form have all required Indian law to be 

amended to include provisions on the appreciation of digital evidence. In 2000 

Parliament enacted the Information Technology (IT) Act 2000, which amended the 

existing Indian statutes to allow for the admissibility of digital evidence. The IT Act 

is based on the United Nations Commission on International Trade Law Model 

Law on Electronic Commerce and, together with providing amendments to the 

Indian Evidence Act 1872, the Indian Penal Code 1860 and the Banker's Book 

Evidence Act 1891, it recognizes transactions that are carried out through 

electronic data interchange and other means of electronic communication.

Changes to Evidence Act

Although the Evidence Act has been in force for many years, it has often 

been amended to acknowledge important developments. Amendments have been 

made to the Evidence Act to introduce the admissibility of both electronic records and 

paper-based documents.

Evidence

The definition of 'evidence' has been amended to include electronic records 

(Section 3(a) of the Evidence Act). Evidence can be in oral or documentary 

form. The definition of 'documentary evidence' has been amended to include all 

documents, including electronic records produced for inspection by the court. The 

term 'electronic records' has been given the same meaning as that assigned to it 

under the IT Act, which provides for "data, record or data generated, image or 

sound stored, received or sent in an electronic form or microfilm or computer-

generated microfiche".

Admissions

The definition of 'admission' (Section 17 of the Evidence Act) has been 

changed to include a statement in oral, documentary or electronic form which 

suggests an inference to any fact at issue or of relevance. Section 22A has been 

inserted into the Evidence Act to provide for the relevancy of oral evidence 

regarding the contents of electronic records. It provides that oral admissions 

regarding the contents of electronic records are not relevant unless the 

genuineness of the electronic records produced is in question.

Statement as Part of Electronic Record

When any statement is part of an electronic record (Section 39 of the Evidence Act), 

the evidence of the electronic record must be given as the court considers it 

necessary in that particular case to understand fully the nature and effect of the 

statement and the circumstances under which it was made. This provision deals 

with statements that form part of a longer statement, a conversation or part of an 

isolated document, or statements that are contained in a document that forms part 

of a book or series of letters or papers.

Admissibility of electronic evidence

New Sections 65A and 658 are introduced to the Evidence Act under the Second 

Schedule to the IT Act, 2000. Section 5 of the Evidence Act provides that evidence 

can be given regarding only facts that are at issue or of relevance. Section 136 

empowers a judge to decide on the admissibility of the evidence. New provision 

Section 65A provides that the contents of electronic records may be proved in 
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accordance with the provisions of Section 65B. Section 65B provides that 

notwithstanding anything contained in the Evidence Act, any information contained 

in an electronic record (ie, the contents of a document or communication printed on 

paper that has been stored, recorded and copied in optical or magnetic media 

produced by a computer ('computer output')), is deemed to be a document and is 

admissible in evidence without further proof of the original's production, provided 

that the conditions set out in Section 65B(2) to (5) are satisfied.

Conditions for the admissibility of electronic evidence

Before a computer output is admissible in evidence, the following conditions as 

set out in Section 65(B)(2) must be fulfilled:

"(2) The conditions referred to in subsection (1) in respect of a computer output shall 

be the following, namely:

(a) the computer output containing the information was produced by the computer 

during the period over which the computer was used regularly to store or process 

information for the purposes of any activities regularly carried on over that period 

by the person having lawful control over the use of the computer;

(b) during the said period, information of the kind contained in the electronic record 

or of the kind from which the information so contained is derived was regularly 

fed into the computer in the ordinary course of the said activities;

(c) throughout the material part of the said period the computer was operating 

properly or, if not, then in respect of any period in which it was not operating 

properly or was out of operation during that part of the period, was not such as to 

affect the electronic record or the accuracy of its contents; and

(d) the information contained in the electronic record reproduces or is derived from 

such information fed into the computer in the ordinary course of the said activities.

(3) Where over any period the function of storing or processing information for the 

purposes of any activities regularly carried on over that period as mentioned in 

clause (a) of subsection (2) was regularly performed by computers, whether:

(a) by a combination of computers operating over that period;

(b) by different computers operating In succession over that period;

(c) by different combinations of computers operating In succession over that period; or

(d) in any other manner involving the successive operation over that period, in 

whatever order, of one or more computers and one or more combinations of 

computers,

all the computers used for that purpose during that period shall be treated for the 

purposes of this section as constituting a single computer and references in this 

section to a computer shall be construed accordingly."

Section 65B(4) provides that in order to satisfy the conditions set out above, a 

certificate of authenticity signed by a person occupying a responsible official position 

is required. Such certificate will be evidence of any matter stated in the certificate.

The certificate must:

 Identify the electronic record containing the statement;

 Describe the manner in which it was produced; and 

 Give such particulars of any device involved in the production of the electronic 

record as may be appropriate for the purpose of showing that the electronic 

record was produced by a computer. 
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The certificate must also deal with any of the matters to which the conditions for 

admissibility relate.

Presumptions Regarding Electronic Evidence

A fact which is relevant and admissible need not be construed as a proven fact. 

The judge must appreciate the fact in order to conclude that it is a proven fact. The 

exception to this general rule is the existence of certain facts specified in the Evidence 

Act that can be presumed by the court. The Evidence Act has been amended to 

introduce various presumptions regarding digital evidence.

Gazettes in electronic form

Under the provisions of Section 8lA of the Evidence Act, the court presumes the 

genuineness of electronic records purporting to be from the Official Gazette or any 

legally governed electronic record, provided that the electronic record is kept 

substantially in the form required by law and is produced from proper custody.

Electronic agreements

Section 84A of the Evidence Act provides for the presumption that a contract has 

been concluded where the parties' digital signatures are affixed to an electronic 

record that purports to be an agreement.

Secure electronic records and digital signatures

Section 85B of the Evidence Act provides that where a security procedure has 

been applied to an electronic record at a specific time, the record is deemed to be a 

secure electronic record from such time until the time of verification. Unless the 

contrary is proved, the court is to presume that a secure electronic record has not 

been altered since obtaining secure status. The provisions relating to a secure 

digital signature are set out in Section 15 of the IT Act. A secure digital signature 

is a digital signature which, by application of a security procedure agreed by the 

parties at the time that it was affixed, is:

 unique to the subscriber affixing it;

 capable of identifying such subscriber; and 

 Created by a means under the exclusive control of the subscriber and linked to the 

electronic record to which it reveals in such manner that if the electronic record as 

altered, the digital signature would be invalidated. 

It is presumed that by affixing a secure digital signature the subscriber intends to 

sign or approve the electronic record. In respect of digital signature certificates 

(Section 8Se of the Evidence Act), it is presumed that the information listed in 

the certificate is correct, with the exception of information specified as subscriber 

information that was not verified when the subscriber accepted the certificate.

Electronic messages

Under the provisions of Section 88A, it is presumed that an electronic message 

forwarded by a sender through an electronic mail server to an addressee 

corresponds with the message fed into the sender's computer for transmission. 

However, there is no presumption regarding the person who sent the message. This 

provision presumes only the authenticity of the electronic message and not the 

sender of the message.

Five-year old electronic records

The provisions of Section 90A of the Evidence Act make it clear that where an 

electronic record is produced from. custody which the court considers to be proper 

and purports to be or is proved to be five years old, it may be presumed that the 

digital signature affixed to the document was affixed by the signatory or a person 
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authorized on behalf of the signatory. An electronic record can be said to be in 

proper custody if it is in its natural place and under the care of the person under 

whom it would naturally be. At the same time, custody is not considered improper if 

the record is proved to have had a legitimate origin or the circumstances of the 

particular case are such as to render the origin probable. The same rule also 

applies to evidence presented in the form of an electronic copy of the Official 

Gazette.

Changes to Banker's Book Evidence Act

The definition of 'banker's book' has been amended to include the printout of data 

stored on a floppy disc or any other electro-magnetic device (Section 2(3)). Section 

2A provides that the printout of an entry or a copy of a printout must be 

accompanied by a certificate stating that it is a printout of such entry or a copy of 

such printout by the principal accountant or branch manager, together with a 

certificate from a person in charge of the computer system, containing a brief 

description of the computer system and the particulars of its safeguards.

Changes to Penal Code

A number of offences were introduced under the provisions of the First Schedule of 

the IT Act, which amended the Penal Code with respect to offences for the 

production of documents that have been amended to include electronic records. The 

range of additional includes:

 absconding to avoid the production of a document or electronic record in, a 

court (Section 172 of the Penal Code);

 intentionally preventing the service of summons, notice or proclamation to 

produce a document or electronic record in a court (Section 173 of the Penal 

Code);

 intentionally omitting to produce or deliver up the document or electronic 

record to any public servant (Section 175 of the Penal Code);

 fabricating false evidence by making a false entry in an electronic record or 

making any elec-tronic record containing a false statement, and intending the 

false entry or statement to appear in evidence in judicial proceedings (Sections 

192 and 193 of the Penal Code);

 the destruction of an electronic record where a person hides or destroys an 

electronic record or obliterates or renders illegible the whole or part of an 

electronic record with the intention of preventing the record from being 

produced or used as evidence (Sec. 204 of the Penal Code); and

 making any false electronic record (Sections 463 and 465 of the Penal Code).

Opinion as to electronic signature when relevant (Section 47A)

When the Court has to form an opinion as to the electronic signature of any person, 

the opinion of the Certifying Authority which has issued the Electronic Signature 

Certificate is a relevant fact.

Presumption as to electronic agreements (Section 85 A)

The Court shall presume that every electronic record purporting to be an 

agreement containing the electronic signature of the parties was so concluded by 

affixing the electronic signature of the parties.
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Presumption as to electronic records and electronic signatures (Section 85B)

(1) In any proceedings involving a secure electronic record, the Court shall 

presume unless con-trary is proved, that the secure electronic record has not been 

altered since the specific point of time to which the secure status relates.

(2) In any proceedings, involving secure electronic signature, the court shall 

presume unless the contrary is proved that;

a) the secure electronic signature is affixed by subscriber with the 

intention of signing or ap-proving the electronic record.

b) except in the case of a secure electronic record or a secure electronic 

signature nothing in this section shall create any presumption, 

relating to authenticity and integrity of the electronic record or any 

electronic signature.

The Information Technology Act, 2000

Legal recognition of electronic records (Section 4)

Where any law provides that information or any other matter shall be in 

writing or in the typewritten or printed form, then, notwithstanding anything 

contained in such law, such requirement shall be deemed to have been satisfied if 

such information or matter is-

(a) R endered or made available in an electronic form; and

(b)  Accessible so as to be usable for a subsequent reference.

Legal recognition of digital signatures (Section 5)

Where any law provides that information or any other matter shall be 

authenticated by affixing the signature or any document shall be signed or bear 

the signature of any person (hen, notwithstanding anything contained in such 

law, such requirement shall be deemed to have been satisfied, if such information 

or matter is authenticated by means of digital signature affixed in such manner as 

may be prescribed by the Central Government.

Explanation - For the purposes of this section, "signed", with its grammatical 

variations and cognate expressions, shall, with reference to a person, mean 

affixing of his hand written signature or any mark on any document and the 

expression "signature" shall be construed accordingly.

Use of electronic records and digital signatures in Government and its 

agencies (Sec. 6)

(1) Where any law provides for-

 the filing of any form. application or any other document with any 

office, authority, body or agency owned or controlled by the appropriate 

Government in a particular manner;

 the issue or grant of any licence, permit, sanction or approval by whatever 

name called in a particular manner;

 the receipt or payment of money in a particular manner,

then, notwithstanding anything contained in any other law for the time being 

in force, such requirement shall be deemed to have been satisfied if such filing, 

issue, grant, receipt or payment, as the case may be, is effected by means of 

such electronic form as may be prescribed by the appropriate Government.

(2) The appropriate Government may, for the purposes of sub-section (1), by rules, 

prescribe-
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(a) the manner and format in which such electronic records shall be filed, created 

or issued;

(b) the manner or method of payment of any fee or charges for filing, creation or 

issue any electronic record under clause

Retention of electronic records (Sec.7)

(1) Where any law provides that documents, records or information shall be retained 

for any specific period, then, that requirement shall be deemed to have been satisfied 

if such documents, records or information are retained in the electronic form, if-

(a) the information contained therein remains accessible so as to be usable for a 
subsequent reference;

(b) the electronic record is retained in the format in which it was originally 
generated, sent or received or in a format which can be demonstrated to 
represent accurately the information originally generated, sent or received;

(c) the details which will facilitate the identification of the origin, destination, 
date and time of despatch or receipt of such electronic record are available in 
the electronic record:

Provided that this clause does not apply to any information which is 

automatically generated solely for the purpose of enabling an electronic record to be 

despatched or received.

(2) Nothing in this section shall apply to any law that expressly provides for 

the retention of documents, records or information in the form of electronic records.

Publication of rule, regulation, etc., in Electronic Gazette (Sec. 8)

Where any law provides that any rule, regulation, order, bye-law, notification 

or any other matter shall be published in the Official Gazette, then, such requirement 

shall be deemed to have been satisfied if such rule, regulation, order, bye-law, 

notification or any other matter is published in the Official Gazette or Electronic 

Gazette.

Recent Court Rulings

Search and seizure

State of Punjab v Amritsar Beverages Ltd1 involved a search by the Sales Tax 

Department and the seizure of computer hard disks and documents from the 

dealer's premises. The computer hard disk was seized under the provisions set out 

in Section 14 of the Punjab General Sales Tax Act 1948, which requires 

authorities to return seized documents within a stipulated time frame (Section 14 

(3)), provided that the dealer or person concerned is given a receipt for the property. 

Section 14 reads as follows:

"14. Production and inspection of books, documents and accounts

(1) The commissioner or any person appointed to assist him under subsection (1) 

of section 3 not below the rank of an [Excise and Taxation Officer], may, for the 

purpose of the act, require any dealer referred to in section 10 to produce before 

him any book, document or account relating to his business and may inspect, 

examine and copy the same and make such enquiry from such dealer relating to 

his business, as may be necessary.

Provided that books, documents and accounts of a period more than five years 

prior to the year in which assessment is made shall not be so required.

(2) Every registered dealer shall:

a) maintain day-to-day accounts of his business;
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b) maintain a list of his account books, display it along with his registration 

certificate and furnish a copy of such list to the assessing authority;

c) produce, if so required, account books of his business before the Assessing 
Authority for au-thentication in the prescribed manner; and

d) retain his account books at the place of his business, unless removed 
therefrom by an official for inspection, by any official agency, or by auditors 
or for any other reason which may be considered to be satisfactory by the 
assessing authority.

(3) If any officer referred to in subsection (1) has reasonable ground for believing 

that any dealer is trying to evade liability for tax or other dues under this act, 

and that anything necessary for the purpose of an investigation into his liability 

may be found in any book, account, register or document, he may seize such book, 

account, register or document, as may be necessary. The officer seizing the book, 

account, register or document shall forthwith grant a receipt for the same and shall:

a. in the case of a book, account, register or document which was being used 
at the time of seizing, within a period of 10 days from the date of seizure; and

b. in any other case, within a period of 60 days from the date of seizure;

return it to the dealer or the person from whose custody it was seized after the 

examination or after having such copies or extracts taken there from as may be 

considered necessary, provided that the dealer or the aforesaid person gives a 

receipt in writing for the book, account, register or document returned to him. The 

officer may, before returning the book, account, register or document, affix his 

signature and his official seal at one or more places thereon, and in such case the 

dealer or the aforesaid person will be required to mention in the receipt given by 

him the number of places where the signature and seal of such officers have been 

affixed on each book, account, register or document.

(4) For the purpose of subsection (2) or subsection (3), an officer referred to in 

subsection (1) may enter and search any office, shop, godown, vessel, vehicle or any 

other place of business of the dealer or any building or place except residential 

houses where such officer has reason to believe that the dealer keeps or is, for the 

time being, keeping any book, account, register, document or goods relating to his 

business.

(5) The power conferred by subsection (4) shall include the power to open and 

search any box or receptacle in which any books, accounts, register or other 

relevant document of the dealer may be contained.

(6) Any officer empowered to act under subsection (3) or subsection (4) shall have 

power to seize any goods which are found in any office, shop, godown, vessel, 

vehicle or any other place of business or any building or place of the dealer, but 

not accounted for by the dealer in his books, accounts, registers, records and other 

documents."

This section entitles the officer concerned to affix his or her signature and seal at 

one or more places on the seized document and to include in the receipt the number 

of places where the signature and seal have been affixed. In the case at hand, the 

officers concerned called upon the dealer, but the dealer ignored their requests.

After examination, the Sales Tax Authority was required to return all documents 

seized within 60 days. However, the authority failed to return the hard disk, 

claiming that it was not a document. When the matter came before the Supreme 

Court, a creative interpretation was adopted, taking into account the fact that the 

Punjab General Sales Tax Act was enacted in 1948 when information 

technology was far from being developed. It was determined that the 

Constitution of India is a document that must be interpreted in light of 

contemporary life. This meant that a creative interpretation was necessary to 

enable the judiciary to respond to technological developments. The court was 

permitted to use its own interpretative principles since Parliament had failed to 

amend the statute with regard to developments in the field of science. The court 

stated that the Evidence Act, which is part of the Procedural laws, should be 
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construed to be an ongoing statute, similar to the Constitution, which meant 

that in accordance with the circumstances, a creative interpretation was possible.

It was held that the proper course of action for officers in such circumstances was to 

make copies of the hard disk or obtain a hard copy, affix their signatures or official 

seal on the hard copy and furnish a copy to the dealer or person concerned.

Evidence recorded on CD

In Jagjit Singh v State of Haryana the speaker of the Legislative Assembly of the State of 

Haryana disqualified a member for defection. (2006) 11 SCC 1

When hearing the matter, the Supreme Court considered the appreciation of digital evidence in 

the form of interview transcripts from the Zee News television channel, the Aaj Tak television 

channel and the Haryana News of Punjab Today television channel. 

Admissibility of intercepted telephone calls

In State (NCT of Delhi) v Navjot Sandhu (AIR 2005 SC 3820), there was an appeal against 

conviction following the attack on Parliament on December 13 2001.

 This case dealt with the proof and admissibility of mobile telephone call records.

 While considering the appeal against the accused for attacking Parliament, a submission 

was made on behalf of the accused that no reliance could be placed on the mobile 

telephone call records, because the prosecution had failed to produce the relevant 

certificate under Section 65B(4) of the Evidence Act.

 The Supreme Court concluded that a cross-examination of the competent witness 

acquainted with the functioning of the computer during the relevant time and the manner 

in which the printouts of the call records were taken was sufficient to prove the call 

records.

Examination of a witness by video conference

 State of Maharashtra v Dr Praful B Desai involved the question whether a witness by 

means of a video conference.

 The Supreme Court observed that video conferencing is an advancement of science and 

technology which permits seeing, hearing and talking with someone who is not 

physically present with the same facility and ease as if they were physically present.

 The legal requirement for the presence of the witness does not mean actual physical 

presence.

 The court allowed the examination of a witness through video conferencing and 

concluded that there is no reason why the examination of a witness by video 

conferencing should not be an essential part of electronic evidence.

 In Amitabh Bagchi Vs. Ena Bagchi (AIR 2005 Cal 11) sections 65A and 65B of 

Evidence Act, 1872 were analyzed.

 The court held that the physical presence of person in Court may not be required for 

purpose of adducing evidence and the same can be done through medium like video 

conferencing.

 Sections 65A and 65B provide provisions for evidences relating to electronic records 

and admissibility of electronic records, and that definition of electronic records 

includes video conferencing. 
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 In Bodala Murali Krishna Vs. Smt. Bodala Prathima (2007 (2) ALD 72) the court held 

that, “…the amendments carried to the Evidence Act by introduction of Sections 65-A 

and 65-B are in relation to the electronic record. Sections 67-A and 73-A were 

introduced as regards proof and verification of digital signatures. As regards presumption 

to be drawn about such records, Sections 85-A, 85-B, 85-C, 88-A and 90-A were added. 

These provisions are referred only to demonstrate that the emphasis, at present, is to 

recognize the electronic records and digital signatures, as admissible pieces of evidence.”

 In Dharambir v Central Bureau of Investigation (148 (2008) DLT 289), the court 

arrived at the conclusion that when Section 65B talks of an electronic record produced by 

a computer referred to as the computer output) it would also include a hard disc in which 

information was stored or was earlier stored or continues to be stored.

 It distinguished as there being two levels of an electronic record. One is the hard 

disc which once used itself becomes an electronic record in relation to the 

information regarding the changes the hard disc has been subject to and which 

information is retrievable from the hard disc by using a software programme.

 The other level of electronic record is the active accessible information recorded in 

the hard disc in the form of a text file, or sound file or a video file etc. Such 

information that is accessible can be converted or copied as such to another 

magnetic or electronic device like a CD, pen drive etc.

 Even a blank hard disc which contains no information but was once used for 

recording information can also be copied by producing a cloned had or a mirror 

image.

 In Twentieth Century Fox Film Corporation v. NRI Film Production Associates (P) 

Ltd. (AIR 2003 Kant 148) certain conditions have been laid down for video-recording of 

evidence:

1. Before a witness is examined in terms of the Audio-Video Link, witness is to file an 

affidavit or an undertaking duly verified before a notary or a Judge that the person who is 

shown as the witness is the same person as who is going to depose on the screen. A copy 

is to be made available to the other side. (Identification affidavit).

2. The person who examines the witness on the screen is also to file an affidavit/undertaking 

before examining the witness with a copy to the other side with regard to identification.

3. The witness has to be examined during working hours of Indian Courts. Oath is to be 

administered through the media.

4. The witness should not plead any inconvenience on account of time different between 

India and USA.

5. Before examination of the witness, a set of plaint, written statement and other documents 

must be sent to the witness so that the witness has acquaintance with the documents and 

an acknowledgement is to be filed before the Court in this regard.

6. Learned Judge is to record such remarks as is material regarding the demur of the witness 

while on the screen.

7. Learned Judge must note the objections raised during recording of witness and to decide 
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the same at the time of arguments. 

8. After recording the evidence, the same is to be sent to the witness and his signature is to 

be obtained in the presence of a Notary Public and thereafter it forms part of the record of 

the suit proceedings.

9. The visual is to be recorded and the record would be at both ends. The witness also is to 

be alone at the time of visual conference and notary is to certificate to this effect.

10. The learned Judge may also impose such other conditions as are necessary in a given set 

of facts.

11. The expenses and the arrangements are to be borne by the applicant who wants this 

facility.

Conclusion:-c

'Science and law, two distinct professions have increasingly become commingled, 

for ensuring a fair process and to see that justice is done. On one hand, scientific 

evidence holds out the tempting possibility of extremely accurate fact-finding 

and a reduction in the uncertainty that often accompanies legal decision 

making. At the same time, scientific methodologies often include risks of 

uncertainty that the legal system is unwilling to tolerate.

The above analysis brings out clearly that though the Indian evidence law cannot 

be said to be withered in the wake of new scientific challenges, as suitable 

amendments have been incorporated, however much remains to be done to make 

it comprehensively adequate to face any modern challenges that mayanse.

The need of the hour therefore is to fill the chasms where no law exists and to 

reduce it into writing where judicial pronouncements have held up the system so far.

Besides there is a need for overhauling the entire justice system by adopting E-

governance in Judiciary. E-Governance to the judiciary means, use of information 

and communication technology to smoothen and accelerate case progression to 

reach its logical end within the set time frame, with complete demystification of 

the adjudicatory process ensuing transparency. This would perhaps make us closer to 

the pursuit of truth and justice.
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4. Appreciation of Evidence recorded through Electronic 

Media

Introductory:

       New technology and the evolution of communications systems have substantially 

transformed the process of exchanging information.  Our country that regulates 

evidence, electronic evidence, the admissibility of evidence or the admissibility of 

electronic evidence.

            It is not out of place to mull over the advantages and inconveniences in the 

process of  electronic evidence. Advantages can be classified as  1. Information: exact, 

complete, clear, Precise, true, objective, novel and neutral. 2. Proof: solid, useful, 

reliable, viable, essential. To prove certain crimes that previously Couldn’t be proven. 3. 

Easy: collection, use, safekeeping and Storage. 4. Electronic documents, together with 

Electronic signatures, facilitate electronic Commerce making it faster and more secure.  

Inconveniences are such as :scant/lack of suitable and systematic regulation;  scant 

jurisprudence; unknown and very technical material; few Experts; demands specific 

knowledge; difficult to present at court in an understandable manner; harder to be 

accepted at court: judges ask for more guarantees than with other evidence; ack of 

technical infrastructure in judicial departments; high cost of examining and interpreting 

the information; hard to know how to process the data and how to interpret specific 

processing laws; difficult to prove authenticity, reliability and origin of data; volatility of 

data and ease of manipulation; hard to identify perpetrator of the crime; difficult to 

conserve, preserve and store; hard to establish legal value of evidence and lack of legal 

support and certification etc. But, there is no dubiety to say that the information 

technology is a great tool for speedy justice.
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                 The various categories of electronic evidence such as website data, social 

network communication, e-mail, SMS/MMS and computer generated documents poses 

unique problem and challenges for proper authentication and subject to a different set of 

views. Source and authenticity are the two key factors for electronic evidence.  

Definition of 'evidence':-

          

     The definition of 'evidence' (Section 3 of the Indian Evidence Act,1872) has been 

amended to include electronic records. The term 'electronic records' has been given the 

same meaning as that assigned to it under the IT Act. The definition of 'admission' 

(Section 17 of the Evidence Act) has been changed to include a statement in oral, 

documentary or electronic form which suggests an inference to any fact at issue or of 

relevance. New Section 22-A has been inserted into Evidence Act, to provide for the 

relevancy of oral evidence regarding the contents of electronic records. New sections 

65-A and 65-B are introduced to the Evidence Act, under the Second Schedule to the IT 

Act.

1. ADMISSIBILITY OF INTERVIEWS AS EVIDENCE:

''All digital evidence presents the possibility of alteration or 

fabrication. From an evidentiary standpoint, a traditional 

authentication foundation, however minimal, likely will suffice for 

admissibility. (See generally Fredric Lederer, The New Courtroom: 

the Intersection of Evidence and Technology: Some Thoughts On 

the Evidentiary Aspects of Technologically Produced or Presented 

Evidence, 28 S.W.U.L. REV. 389 (1999).)''

        Interpreting Section 273 of the Criminal Procedure Code in the light of 

technological advancements, in several recent rulings, our superior courts held that 

recording of evidence through video conferencing would be perfectly legal.  (Ref: State 

of Maharashtra vs. Dr. Praful B.Desai,2003 (2) ALT (Crl.) 118 (SC)). The amendments 

carried to the Evidence Act by introduction of Sections 65-A and 65-B are in relation to 

the electronic record. Section 67-A and 73-A were introduced as regards proof and 

verification of digital signatures. As regards presumption to be drawn about such 

records, Sections 85-A, 85-B,85-C,88-A, and 90-A were added. These provisions are 

referred only to demonstrate that the emphasis, at present, is to recognize the electronic 

records and digital signatures, as admissible pieces of evidence. See:  Bodala Murali 

Krishna vs Smt. Bodala Prathima, 2007 (2) ALD 72.

           Curiously enough,   in Jagjit singh vs. State of Haryana ((2006) 11 SCC 1),  the 

Hon'ble Apex Court considered the digital evidence in the form of interview transcripts 

from the Zee News television channel, the Aaj Tak television channel and the Haryana 

News of Punjab Today television channel and  determined that the electronic evidence 
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placed on record was admissible and upheld the reliance placed by the speaker on the 

recorded interview when reaching the conclusion that the voices recorded on the CD 

were those of the persons taking action. 

Admissibility of email:-

 In Abdul Rahaman Kunji Vs. The State of West Bengal, [MANU/WB/0828/2014],the 

Hon’ble High Court of Calcutta while deciding the admissibility of email held that an 

email downloaded and printed from the email account of the person can be proved by 

virtue of Section 65B r/w Section 88A of Evidence Act. The testimony of the witness to 

carry out such procedure to download and print the same is sufficient to prove the 

electronic communication.

An electronic record by way of secondary evidence shall not be admitted in 

evidence:

         Their Lordships observed, inter alia, that an electronic record by way of secondary 

evidence shall not be admitted in evidence unless the requirements under section 65–B 

are satisfied. See:- Anvar P.V. v. P.K. Basheer & Others, [MANU/SC/0834/2014].  In 

the case of CD, VCD, chip, etc., the same shall be accompanied by the certificate in 

terms of section 65-B obtained at the time of taking evidence, without which, the 

secondary evidence pertaining to that electronic record, is not admissible.

Cell-phone recording – Evidentiary Value:-

 In State (NCT of Delhi) v. Navjot Sandhu @ Afsan Guru: (2005) 11 SCC 600, the Apex 

Court while considering the print out of the computerised records of the calls pertaining 

to the cell phones in view of the production of electronic record held as follows: “150. 

xxx irrespective of the compliance with the requirement of section 65–B, which is a 

provision dealing with admissibility of the electronic records, there is no bar to 

adducing secondary evidence under the other provisions of the Evidence Act, namely, 

sections 63 & 65. It may be that the certificate containing the details in Sub-section (4) 

of section 65-B is not filed in the instance case, but that does not mean that secondary 

evidence cannot be given even if the law permits such evidence to be given in the 

circumstances mentioned in the relevant provisions, namely, sections 63 & 65.”

Admissibility of Telephone call in a CD and CDR:-

In Jagdeo Singh Vs. The State and Ors, MANU/DE/0376/2015, the Hon’ble High Court 

of Delhi, while dealing with the admissibility of intercepted telephone call in a CD and 

CDR which were without a certificate u/s 65B Evidence Act, the court observed that the 

secondary electronic evidence without certificate u/s 65B Evidence Act is inadmissible 

and cannot be looked into by the court for any purpose whatsoever.
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Interview telecast-ed on Doordashan:-

In Sharad Yadav and Ors. Vs. Union of India (UOI) and Anr, 1999 VIAD Delhi 821, 82 

(1999) DLT 13, 1999 (51) DRJ 371, Shri Sharad Yadav in an interview recorded in 

Hindi, had admitted having received a sum of Rs. 3 lac from one Jain and the said 

interview was telecasted on Doordarshan after due editing. Hindi version of said 

interview has been produced before the Court, which is as under :

  "MUJHE CHMMAN BHAI PATEL KE SAATH EK JAIN AIYA THA USNE 

TEEN LAKH RUPEEYE DIYE HAIN AUR WOH TEEN LAKH RUPEEYE JO 

CHANDE KE AIYE HAIN WOH MAIN NE KISKO DIYE HAIN PARTY KI 

TARAF SE WOH BHI LIKHA HUWA HAL" 

In this case, it was observed that tested on the touchstone of the principles of law 

enunciated by their Lordships of the Privy Council and the Supreme Court, the aforesaid 

video recorded interviews of Shri Sharad Yadav do not amount to confessions and 

cannot, therefore, be used to complete the offence, with which Shri Sharad Yadav was 

charged. In this case, considering the dicta observed in in R. v. Pearce, (1979) 69 Cr. 

App. R. 365 at page 369,  Palvinder Kaur v. State of Punjab, AIR 1954 SC 354;Om 

Prakash vs. State of U.P. and C.B.I v. V.C. Shukla and Ors,  it was observed that    ''it 

would be unfair to admit only the statements against interest while excluding part of the 

same interview or series of interviews.'' See also:- Mohd. Afzal Vs. State Citation: 

MANU/DE/1132/2009 or The Paliament Attack Case.

Sajidbeg Asifbeg Mirza Vs. State of Gujarat

In this case, the Hon'ble Gujaath High Court observed :-  We are of the view that the talk 

which Afzal had with the TV and press reporters admittedly in the immediate presence 

of the police and while he was in police custody, should not be relied upon irrespective 

of the fact whether the statement was made to a police officer within the meaning of 

Section 162 CrPC or not. We are not prepared to attach any weight or credibility to the 

statements made in the course of such interview prearranged by the police. The police 

officials in their over-zealousness arranged for a media interview which has evoked 

serious comments from the counsel about the manner in which publicity was sought to 

be given thereby. Incidentally, we may mention that PW 60 the DCP, who was 

supervising the investigation, surprisingly expressed his ignorance about the media 

interview. We thing that the wrong step taken by the police should not ensure to the 

benefit or detriment of either the prosecution or the accused.

2. MODE OF TREATING AND RECORDING EVIDENCE, INCLUDING 

RECORDING OF EVIDENCE THROUGH VIDEO CONFERENCING:-

  Electronic record is documentary evidence under section 3 of the Evidence Act.    

Taking and recording evidence would assume great significance in administration of 

justice. Electronic record is documentary evidence under section 3 of the Evidence Act. 

An electronic record may be like computer print out, Compact Disc (CD), Video 
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Compact Disc (VCD), Pen drive, Chip etc. As was observed in Bodala Murali Krishna 

vs Smt. Bodala Prathima, 2007 (2) ALD 72 = 2007 (1) ALT 237. Examination of 

witnesses in criminal cases, through video conferencing was approved by the Supreme 

Court in a judgment reported in State of Maharashtra vs. Dr. Praful B.Desai,2003 (2) 

ALT (Crl.) 118 (SC).

Section 273 of Cr.P.C:-

Section 273 of Cr.P.C says that ''evidence to be taken in presence of accused''.  Now, a 

doubt arises in our mind whether evidence can be taken through video conferencing in 

the absence of accused. Now, the law is settled. Section 273 of Cr.P.C contemplates 

constructive presence. Indeed, actual physical presence of acused is not a must.  This 

indicates that the term “presence”, as used in section 273 of Cr.P.C is not incorporated in 

the sense of actual  physical presence. Under section 3 of Indian Evidence Act, 

''Evidence'' can be both  oral and documentary and electronic form.

Presentation of software in Court :-

         Curiously enough,  in-court electronic presentation of information is a skill that 

many lawyers have not yet acquired.  Therefore, knowledge on computer side is 

essential for both judicial officers and lawyers. I suggest the folliwng methods which are 

useful for presentation electronic evidence in court-room.

1.  Microsoft’s Power Point and competing “slideshow” products can be used to present 

a wide variety of digital information.  In our 2003, this process was permitted in 

experimental terrorist case, United States v. Stanhope, FTI Consulting, Inc., 

2.  Sanction, Trial Director, and Trial Pro are some of the major multifaceted 

presentation programs with significant trial capabilities. This types technology is being 

used in United States.

How to record evidence through Audio-Video Linkage:-

In Twentieth Century Fox Film Corporation vs. NRI Film Production Associates (P) 

Ltd, (AIR 2003 KANT 148) In this case certain conditions have been laid down for 

video-recording of evidence:

1. Before a witness is examined in terms of the Audio-Video Link, witness is 

to file an affidavit or an undertaking duly verified before a notary or a Judge 

that the person who is shown as the witness is the same person as who is 

going to depose on the screen. A copy is to be made available to the other 

side. (Identification Affidavit).

2.The person who examines the witness on the screen is also to file an 

affidavit/undertaking before examining the witness with a copy to the other 

side with regard to identification.

3. The witness has to be examined during working hours of Indian Courts. 

Oath is to be administered through the media.
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4. The witness should not plead any inconvenience on account of time 

different between India and USA.

5. Before examination of the witness, a set of plaint, written statement and 

other documents must be sent to the witness so that the witness has 

acquaintance with the documents and an acknowledgement is to be filed 

before the Court in this regard.

6. Learned Judge is to record such remarks as is material regarding the demur 

of the witness while on the screen.

7. Learned Judge must note the objections raised during recording of witness 

and to decide the same at the time of arguments.

8. After recording the evidence, the same is to be sent to the witness and his 

signature is to be obtained in the presence of a Notary Public and thereafter it 

forms part of the record of the suit proceedings.

9. The visual is to be recorded and the record would be at both ends. The 

witness also is to be alone at the time of visual conference and notary is to 

certificate to this effect.

10. The learned Judge may also impose such other conditions as are necessary 

in a given set of facts.

11. The expenses and the arrangements are to be borne by the applicant who 

wants this facility. 

Safeguards:-  For recording evidence through audio-video link observing:-

          In 'Amitabh Bagchi Vs. Ena Bagchi', 2005 AIR (Calcutta) 11, while referring to 

State of Maharashtra Vs. Dr. Praful B. Desai's case (supra), the Court laid down various 

safeguards to be taken by the Court for the purpose of recording evidence through audio-

video link observing:-

(1) Before action of the witness under Audio-Video Link starts the witness 

will have to file an affidavit or an undertaking duly verified before a Judge or 

a Magistrate or a Notary that the person who is shown as the witness is the 

same person as who is going to depose on the screen with a copy of such 

identification affidavit to the other side. 

(2) The person who wishes to examine the witness on the screen will also file 

an affidavit or an undertaking in the similar manner before examining the 

witness with a copy of the other side with regard to identification before hand. 

(3) As soon as identification part is complete, oath will be administered 

through the media as per the Oaths Act, 1969 of India. 

(4) The witness will be examined during working hours of Indian Courts. Plea 

of any inconvenience on account of time difference between India and other 

country will not be allowed. 

https://indiankanoon.org/doc/241320/
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(5) The witness action, as far as practicable, be proceeded without any 

interruption without granting unnecessary adjournments. However, discretion 

of the Court or the Commissioner will be respected. 

(6) Witness includes parties to the proceedings.

(7) In case of non-party witness, a set of plaint, written statement and/or other 

papers relating to proceeding and disclosed documents should be sent to the 

witness for his acquaintance and an acknowledgement in this regard will be 

filed before the Court. 

(8) Court or Commissioner must record any remark as is material regarding 

the demur of the witness while on the screen and shall note the objections 

raised during recording of witness either manually or mechanically.

(9) Depositions of the witness either in the question answer form or in the 

narrative form will have to sign as early as possible before a Magistrate or 

Notary Public and thereafter it will form part of the record of the proceedings. 

(10) Mode of digital signature, if can be adopted in this process, such 

signature will be obtained immediately after day‟s deposition. 

(11) The visual is to be recorded at both the ends. The witness alone can be 

present at the time of video conference, Magistrate and Notary is to certify to 

this effect.

(12) In case of perjury Court will be able to take cognizance not only about 

the witness gave evidence but who induced to give such evidence.

(13) The expenses and the arrangements are to be borne by the applicant who 

wants to this facility. 

(14) Court is empowered to put condition/s necessary for the purpose."

3. TECHNOLOGICAL COURTS AND SPEEDY JUSTICE

New technology will allow courts to better serve the public by protecting digital 

information. 

      In criminal matters, during the investigation, it is the police and the prosecutors who 

are responsible for guarding electronic evidence in criminal proceedings. During the trial 

stage, it is the court that is in charge of guarding this evidence. In civil matters, it is 

mainly the parties who keep the evidence that will be presented before the civil court 

when the latter so requires, both in the pre-trial phase and during the same. 

Key points for improving regulation and practice for speedy justice:-
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1, Judges are the key actors in admitting electronic evidence and police 

experts hold the main position in gathering evidence.

2. Legislation has the effect of positively influencing the perceptions of security 

held by different social agents. 

3.Confidence in the experts related to the collection, analysis and conservation of 

electronic evidence. 

4. Training, knowledge and experience are the necessary and indispensable 

elements that experts must satisfy. 

Improvement in communication between the persons related to electronic evidence, at 

the national, Indian  and international Level, is a unanimously prized and desired Asset. 

There must be an improvement for understanding between Judges and technicians.

Improvements that are essential for speedy justice:-

            In India, in my view,  the main tendency in electronics is actually found to be 

well regulated. However, judges, who are the ones that have to interpret the law because 

of a legal gap, are divided in their opinions according to their speciality, but the majority 

opinion favours those whose tend to think that the current legal situation is not the ideal 

one and needs changes to adapt the laws to technological reality. For this, improvements 

for following areas are essential.

1. there must be simple rules/ procedure;

2. Standards for e-documents;

3. International Data regulation and International mutual assistance

4. regulating the use of digital signatures

5. collaboration between electronic service providers

6. improvement of data retention and evidence gathering

7. simple policy for security issues

8. privacy data protection.

9. adapt the law to reality

10. Preservation of records on E-Services

       For speedy justice, electronic media is an effective tool in the judicial 

administration. Video conferencing is a great tool that can be used to take evidences in 

all cases for speedy justice. It can be used in various  situations both in civil and criminal 

matters. 

4. APPRECIATION OF EVIDENCE RECORDED THROUGH ELECTRONIC 

MEDIA:

            Digital evidence is any probative information stored or transmitted in digital 

form. A party in court case may use the same at trial. Before accepting digital evidence a 

court will determine if the evidence is relevant, whether it is authentic, if it is secondary 
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evidence  and whether a copy is acceptable or the original is required. To  know the 

principles as to admissibility of such evidence, it is essetial to go through the ruling in 

Anvar P.V. Versus, P.K. Basheer and Others, MANU/SC/0834/2014 (Infra). The 

essential ingredients of section 65-B, 65-B (2), 65-B (3), and 65-B (4) of the Indian 

Evidence Act,1872 are relevant as to appreciation of electronic evidence.  

         

            In State of Maharashtra vs. Dr Praful B Desai (AIR 2003 SC 2053), the Supreme 

Court observed that video conferencing is an advancement of science and technology 

which permits seeing, hearing and talking with someone who is not physically present 

with the same facility and ease as if they were physically present.  The court allowed the 

examination of a witness through video conferencing. In this case,  it was observed that 

''there is no reason why the examination of a witness by video conferencing should not 

be an essential part of electronic evidence.''  In Amitabh Bagchi Vs. Ena Bagchi (AIR 

2005 Cal 11), it was  held that the physical presence of person in Court may not be 

required for purpose of adducing evidence and the same can be done through medium 

like video conferencing.

        In Dharambir vs. Central Bureau of Investigation (148 (2008) DLT 289), the 

Hon'ble  Court distinguished as there being two levels of an electronic record. One is the 

hard disc which once used itself becomes an electronic record in relation to the 

information regarding the changes the hard disc has been subject to and which 

information is retrievable from the hard disc by using a software program. The other 

level of electronic record is the active accessible information recorded in the hard disc in 

the form of a text file, or sound file or a video file etc. Such information that is 

accessible can be converted or copied as such to another magnetic or electronic device 

like a CD, pen drive etc. Even a blank hard disc which contains no information but was 

once used for recording information can also be copied by producing a cloned had or a 

mirror image.

               In Bodala Murali Krishna vs. Smt. Bodala Prathima (2007 (2) ALD 72), the 

Hon'ble Court held that, “…the amendments carried to the evidence act by introduction 

of sections 65-a and 65-b are in relation to the electronic record. Sections 67-A and 73-A 

were introduced as regards proof and verification of digital signatures. As regards 

presumption to be drawn about such records, Sections 85-A, 85-B, 85-C, 88-A and 90-A 

were added. These provisions are referred only to demonstrate that the emphasis, at 

present, is to recognize the electronic records and digital signatures, as admissible pieces 

of evidence.”

            In State (NCT of Delhi) vs. Navjot Sandhu (AIR 2005 SC 3820), the proof and 

admissibility of mobile telephone call records was considered. In this case,  the Hon'ble 

Apex Court held that a cross-examination of the competent witness acquainted with the 

functioning of the computer during the relevant time and the manner in which the 

printouts of the call records were taken was sufficient to prove the call records.

            The landmark ruling of the hon'ble supreme court  in Anvar P.V. Versus, P.K. 

Basheer and Others, [MANU/SC/0834/2014], that computer output is not admissible 

without compliance of 65b,ea overrules the judgment laid down in the state (nct of 
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delhi) v. Navjot Sandhu alias Afzal Guru[(2005) 11 SCC 600 by the two judge Bench of 

the Supreme Court. The court specifically observed that the Judgment of Navjot Sandhu 

supra, to the extent, the statement of the law on admissibility of electronic evidence 

pertaining to electronic record of this court, does not lay down correct position and is 

required to be overruled.  The legal interpretation by the court of the following Sections 

22A, 45A, 59, 65A & 65B of the Evidence Act has confirmed that the stored data in 

CD/DVD/Pen Drive is not admissible without a certificate u/s 65 B(4) of Evidence Act 

and further clarified that in absence of such a certificate, the oral evidence to prove 

existence of such electronic evidence and the expert view under section 45A Evidence 

Act cannot be availed to prove authenticity thereof.

CONCLUSION:

             Now-a-days, we saw rapid strides in the field of information and technology. 

The expanding horizon of science and technology threw new challenges for the ones 

who had to deal with proof of facts in disputes where advanced techniques in technology 

was used and brough in aid. Storage, processing and transmission of date on magnetic 

and silicon medium became cost effective and easy to handle. Conventional means of 

records and data processing became outdated. Law had to respond and gallop with the 

technical advancement. He who sleeps when the sun rises, misses the beauty of the 

dawn. Law did not sleep when the dawn of Information and Technology broke on the 

horizon. World over, statutes were enacted. Rules relating to admissibility of electronic 

evidence and it's proof were incorporated.

The appropriate amendments in Evidence Law, incorporated by our judiciary show pro-

activism. In my opinion the law enforcement agencies and investigating officers have to 

update themselves about the authentication process prescribed by the court regarding the 

admissibility of electronic/digital evidences so that impediments in trial procedures can 

be successfully overcome. Proper training of law enforcement agencies in handling 

cyber related evidence and correct application of procedure and sections of Evidence 

Law while presenting such evidence in court is the primary need of recent times. 

Common man in the role of a complainant should be now aware that while submitting 

evidence to police or courts, he should submit it with a certificate under section 65B(4) 

of The Indian Evidence Act so the court takes cognizance and reads it as a primary 

evidence. Let me conclude this paper with a suggestion  that there must be a Digital 

Evidence Act for regulation on incident response. 

--x--



RECENT TRENDS IN RECORDING AND ADMISSIBILITY OF EVIDENCE

The role of media in the Indian legal system has been growing in 

the recent times, to the extent that today media has even started to play 

the judicial role of deciding cases even before the trial begins.  No doubt 

that the coming of the investigatory journalism has benefitted the 

country in ways more than one and it has been playing a crucial role of 

bringing up issues of public concern and importance to the notice of the 

courts.

Today the media is not only referring the areas of concern rather 

collecting statistics, evidence and of course shaping the public opinion to 

the extent that at times even the educated lawyers get carried away and 

act as they did in the court premises in Noida recently in reference to the 

Nithari case, such is the power media already enjoys.

Supreme court has added a new, and significant, chapter to the 

conservative criminal jurisprudence and given a role to the media in 

criminal trials by ruling that interviews given by an accused to TV 

channels could be considered evidence by courts, where by enhancing 

the power of  the already powerful media. No doubt such a decision is a 

fabulous step in the direction of curtailing the misuse of the freedom of 

speech, which in the recent years has been used to mislead the 

investigation process.  Still there are serious issues that need to be 

deliberated as to how such a scenario will fit into the existing evidence 

mechanism.

(a) ADMISSIBILITY OF INTERVIEWS AS EVIDENCE:-

Television interviews are admissible as evidence in the court, but 

we will have to see how evidence has been defined in the Indian evidence 

Act in sec.3 which says :-

“Evidence means and includes 1. all statements, which the court 

permits or requires to be made before such statements are called oral 

evidence :  All documents including electronic records produced for the 

inspection of the court , such documents are called documentary 

evidence.



PAGE NO.2

Now the question before us is whether the evidence in the form of 

an interview is oral evidence or a documentary evidence. Can the 

statement given in the interview be kept in the category of  oral evidence 

or a documentary evidence .Can the statement given in the interview be 

kept in the category of oral evidence and be admitted as an evidence, if it 

is so then are the interviews given with the permission of the courts. And 

if it is only documentary evidence then such evidence has been accepted 

earlier also there is nothing new.  Above all electronic records are now 

accepted as documentary evidence by amendment to the evidence Act.  

So it can be taken that we are referring to the oral evidence in the form of 

interviews given to the television channels.  Now even if such interviews 

are admitted as oral evidence what will be the relevance of such 

interviews? The Act defines relevant.

Relevant:-

One fact is said to be relevant to another when the one is 

connected with the other in any of the ways referred to in the provisions 

of this Act relating to the relevancy of facts.

What is said in an interview can be relevant only under sec.8 of the 

Act which talks about the previous and subsequent conduct as an 

interview  can  only be a conduct previous, the section provides that , 

Any fact is relevant which shows or constitutes a motive or preparation 

for any fact in issue or relevant fact.

RELEVANT CASE LAWS:-

“In R. vs Pearce   Lord widgrey c.j”. explained as follows:-

“A statement that is not itself an admission is admissible if it is 

made in the same context as an admission. It would be unfair to admit 

only the statements against interest while excluding part of the same 

interview or series of interviews. It is the duty of the prosecution to 

present the case fairly to the jury. To exclude answers which are 

favourable to the accused whilst admitting those unfavourable would be 



PAGE NO.3

misleading”.

It has been established in the above case that the prosecution 

cannot selectively use only those parts of a confession which most 

obviously prejudice the accused. There can be no “editing” of exculpatory 

passages that detract from those parts.

“In R VS.Gunewardene where lord goddard cJ”, said 

“It is not infrequently happens that (an accused) in making a 

statement, though admitting his guilt upto a certain extent, puts greater 

blame on the co-accused. In such case the accused would have a right to 

have the whole statement read and could, with good reason, complain if 

the prosecution, picked out certain passages and left out others”.

Thus it can be said that the prosecution cannot selectively use only 

those parts of a confession which most obviously prejudice the accused. 

There can be no “editing” of exculpatory passages that detract from those 

parts.

“ Sharad Yadav and Ors. Vs. Union of India (UOI) and Anr”

The specific allegations in the charge sheet filed against Shri L.K. 

Advani and Jain brothers were that he received a sum of Rs. 25 lacs from 

Jain brothers during his tenure as a Member of Parliament (besides a 

sum of Rs. 35 lacs which was received by him while he was not a Member 

of Parliament).

The entry about payment of Rs. 25 lacs to Shri L.K. Advani was 

made at page 8 of MR-72/91.  Allegations were made in the charge-sheet 

that Jain brothers entered into a criminal conspiracy among themselves, 

the object of which was to receive un-accounted money and to disburse 

the same to their companies, friends and other persons including 

influential public servants and political leaders; that in pursuance of the 

said conspiracy, S.K. Jain lobbied with various public servants, Union 

Ministers and influential politicians to persuade them to award contracts 

to different foreign bidders with the motive of getting illegal kickbacks 

from them. The gravmen of the charge against Shri Sharad Yadav is that 
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he received Rs. 5 lacs from Jain brothers as illegal gratification.

It is pertinent to mention that there is no proof of the payment of 

the said amount to Shri Sharad Yadav or why it was paid, aliunde in the 

case. The learned Special Judge, relying upon the entry made at page 8 of 

the file MR-72/91 and the extra judicial confession alleged to have been 

made by Shri Sharad Yadav during interviews given to Shri Rajat Sharma 

of ZEE T.V. and Shri Vikram Aditya Chandra, came to the conclusion 

that a prima facie case had been made out against Shri Sharad Yadav.

The issues involved in this case are:  
  

“Whether the two interviews by him would amount to confession”? 

And “whether the said statements of Shri Sharad Yadav can be construed 

as extra-judicial confessions suggesting the inference that he committed 

the alleged offence”.

The question that falls for consideration is whether Shri Sharad 

Yadav admitted having received any amount as bribe from Jain brothers. 

It needs to be highlighted that in both the interviews, Shri Sharad Yadav 

has nowhere stated that he had received any amount from Jain brothers 

or from J.K. Jain, towards bribe. He had simply admitted having received 

a sum of Rs. 3 lacs from one Jain as donation to the party fund. In both 

the interviews he had stated that he did not know who that Jain was and 

he had come along with Chimmanbhai Patel. Editing the said statements 

of Shri Sharad Yadav so as to exclude the reference to receipt of Rs. 3 

lacs as donation to the party fund from one Jain whom he did not know 

would utterly distort the true sense of both the statements. The facts 

must be interpreted reasonably and an admission of all the facts which 

constitute the offence should be present.
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It was held by the Hon’ble Court as follows:

 

“The aforesaid video recorded interviews of Shri Sharad Yadav do 

not amount to confessions and cannot, therefore, be used to complete the 

offence, with which Shri Sharad Yadav was charged. Eliminating the 

aforesaid interviews of Shri Sharad Yadav, there remains nothing on 

record to connect him with the alleged crime. Consequently, the charges 

of conspiracy, sought to be framed, cannot stand also against Jain 

brothers and their employee J.K. Jain, for the simple reason that in a 

case of conspiracy there must be two parties”.

“Mohd Afzal vs state” or the parliament attack case:

Afzal in the course of his interview with the TV and other media 

representatives, a day prior to the recording of a confession before the 

DCP, while confessing to the crime, absolved  Gilani of his complicity in 

the conspiracy. A cassette was produced as the evidence of his talk, DW4 

a reporter of Aaj Tak TV channel was examined.

It was held by Honble Apex court as follows:-

“The talk which Afzal had with the TV and press reporters 

admittedly in the immediate presence of the police and while he was in 

custody, should not be relied upon irrespective of the fact whether the 

statement was made to a police officer within the meaning of sec,162 crpc 
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or not.  We are not prepared to attach any weight or credibility to the 

statements made in the course of such interview pre arranged by the 

police. The police officials in their over zealousness arranged  for a media 

interview which has evoked serious comments from the counsel about 

the manner in which publicity was sought to be given thereby. 

Incidentally we may mention that pw60 the DCP who was supervising the 

investigation, surprisingly expressed his ignorance about the media 

interview.  We think that the wrong step taken by the police should not 

ensure to the benefit or detriment of either the prosecution or the 

accused”.  

“Sajidbeg Asifbeg Mirza vs. State of Gujarat”

 In a murder incident of 2000, police allegedly beat up the accused 

sajidbeg Asifbeg Mirza  during his custodial interrogation.  When Mirza 

was admitted in hospital in Surat, a local TV channel interviewed him. A 

what he said in the interview, being relevant to prove the guilt, the 

prosecution moved trial court requesting it to summon the videographer 

as witness to prove the contents of the interview.

The accused and his counsel objected saying extra judicial 

confessions before media cannot be cited as evidence during the trial in a 

criminal case. The trial court did not agree with this plea and summoned 

the videographer to depose before it as a witness.

The accused moved Gujarat High court to appeal “the summoning 

order” and cited the Hon’ble supreme court Judgement in the parliament 

attack case, which narrated that Ram Jethmalani, appearing for SAR 

Geelani, had cited a TV interview given by Mohammed.

The Honble Highcourt said that Apex court in the parliament 

attack case had rejected the admissibility of Afzals statement due to TV 
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channel as it became apparent that the interview was arranged by the 

police and recorded in their presence., that supreme court has not laid 

down any principle about admissibility of  confessional statement by an 

accused to media, if it were given sue-motu and without an pressure 

from the police.

Mirza carried his appeal to the Supremecourt. The bench dismissed 

Mirzas petition saying there is no merit in it. However it said 'It goes 

without saying that the relevancy and admissibility of the statement, if 

any, given by the accused before the media persons shall be considered 

at the appropriate state in the trial.

In the light of admissibility of interview as an evidence or infact 

admissibility of statements given by an accused to the media, is not only 

significant leap in law but also a trend setter. This has wide implications 

for sting operations. The interviews may became key evidence in 

corruption trials. Also those accused who seek to use these interviews to 

influence investigation need to watch out. The televised confession can 

now give different connotations to various complicated issues.

(b) Admissibility of electronic records

The evidence consists of three parts (i). electronic record (ii) 

documentary evidence other than electronic record and (iii) oral evidence

Due to enormous growth in e-governance through out the public 

and private sector, electronic evidence have involved into a fundamental 

pillar of communication, processing and documentation. These various 

forms of electronic evidence are increasingly being used in both civil and 

criminal litigations. During trials, judges are often asked to rule on the 

admissibility of electronic evidence and it substantially impacts the 

outcome of civil law suit or conviction/acquittal of the accused. The court 

continue to grapple with this new electronic frontier as the unique nature 

of e-evidence, as well as the ease with which it can be fabricated or 

falsified, creates hurdle to admissibility not faced with the other 

evidences.
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The Indian evidence Act has been amended by virtue of sec.92 of 

Information Technology Act 2000.(before amendment).Sec.3 of the Act 

was amended and the phrase “All documents produced for the inspection 

of the court” were substituted by “All documents including electronic 

records produced for the inspection of the court”. Regarding the 

documentary evidence, in sec.59, for the words “contents of documents” 

the words “content of documents or electronic records” have been 

substituted and sec.65 A and 65 B were inserted to incorporate the 

admissibility of electronic evidence.

After amendment the evidence consists of three parts (i). electronic 

record (ii) documentary evidence other than electronic record and (iii) oral 

evidence

The various categories of electronic evidence such as computer 

print out, compact disc (CD),Video compact Disc(VCD), Pendrive, Chip 

etc. In other words, it may be printed on a paper, stored, recorded or 

copied in optical or magnetic media produced by a computer.

Statement as Part of Electronic Record:

When any statement is part of an electronic record (Section 39 of 

the Evidence Act), the evidence of the electronic record must be given as 

the court considers it necessary in that particular case to 1understand 

fully the nature and effect of the statement and the circumstances under 

which it was made. This provision deals with statements that form part of 

a longer statement, a conversation or part of an isolated document, or 

statements that are contained in a document that forms part of a book or 

series of letters or papers.

Admissibility of electronic evidence:

New Sections 65A and 658 are introduced to the Evidence Act 

under the Second Schedule to the IT Act, 2000. Section 5 of the Evidence 

Act provides that evidence can be given regarding only facts that are at 

issue or of relevance. Section 136 empowers a judge to decide on the 
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admissibility of the evidence. New provision Section 65A provides that the 

contents of electronic records may be proved in accordance with the 

provisions of Section 65B. Section 65B provides that notwithstanding 

anything contained in the Evidence Act, any information contained in an 

electronic record (i.e., the contents of a document or communication 

printed on paper that has been stored, recorded and copied in optical or 

magnetic media produced by a computer ('computer output'), is deemed 

to be a document and is admissible in evidence without further proof of 

the original's production, provided that the conditions set out in Section 

65B(2) to (5) are satisfied.

Conditions for the admissibility of electronic evidence:

(1) Before a computer output is admissible in evidence, the following 

conditions as set out in Section 65(B)(2) must be fulfilled:

(2) The conditions referred to in subsection (1) in respect of a 

computer output shall be the following namely,

 (a) the computer output containing the information was produced by the 

computer during the period over which the computer was used regularly 

to store or process information for the purposes of any activities regularly 

carried on over that period by the person having lawful control over the 

use of the computer;

(b) during the said period, information of the kind contained in the 

electronic record or of the kind from which the information so contained 

is derived was regularly fed into the computer in the ordinary course of 

the said activities;

(c) throughout the material part of the said period the computer was 

operating properly or, if not, then in respect of any period in which it was 

not operating properly or was out of operation during that part of the 

period, was not such as to affect the electronic record or the accuracy of 

its contents; and

(d) the information contained in the electronic record reproduces or is 

derived from such information fed into the computer in the ordinary 

course of the said activities.
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(3) Where over any period the function of storing or processing 

information for the purposes of any activities regularly carried on over 

that period as mentioned in clause (a) of subsection (2) was regularly 

performed by computers, whether:

(a) by a combination of computers operating over that period;

(b) by different computers operating In succession over that period;

(c) by different combinations of computers operating In succession over 

that period; or

(d) in any other manner involving the successive operation over that 

period, in whatever order, of one or more computers and one or more 

combinations of computers, all the computers used for that purpose 

during that period shall be treated for the purposes of this section as 

constituting a single computer and references in this section to a 

computer shall be construed accordingly."

Section 65B(4) provides that in order to satisfy the conditions set 

out above, a certificate of authenticity signed by a person occupying a 

responsible official position is required. Such certificate will be evidence 

of any matter stated in the certificate.

The certificate must:

• identify the electronic record containing the statement;

• describe the manner in which it was produced; and

• give such particulars of any device involved In the production of the 

electronic record   as may be appropriate for the purpose of showing that 

the electronic record was produced by a computer.

The certificate must also deal with any of the matters to which the 

conditions for admissibility relate.

Presumptions Regarding Electronic Evidence

A fact which is relevant and admissible need not be construed as a 

proven fact. The judge must appreciate the fact in order to conclude that 

it is a proven fact. The exception to this general rule is the existence of 

certain facts specified in the Evidence Act that can be presumed by the 

court. The Evidence Act has been amended to introduce various 

presumptions regarding digital evidence.
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Admissibility of Emails:-

The honourable high court of calcutta while deciding the 

admissibility of email  in  Abdul Rehaman Kunji vs. The state of west 

Bengal held that 

“an email downloaded and printed from the email account of the person 

can be proved by virtue of sec. 65B read with sec.88A  of evidence Act. 

The testimony of the witness to carry out such procedure to down load 

and print the same is sufficient to prove the electronic communication”.

Admissibility of telephone call in a CD and CDR :-

In a recent judgement pronounced by Honourable High court of 

Delhi in “Jagde o.singh vs. The state and ors”  where in it was held 

that while dealing with the admissibility of intercepted telephone call in a 

CD and CDR which were without a certificate under sec .65 B of evidence 

Act, the court observed that the secondary electronic evidence without 

certificate  under sec. 65 B of evidence Act is inadmissible and cannot be 

looked into by the court for any purpose what so ever.

Admissibility of intercepted telephone calls:

State (NCT of Delhi) v Navjot Sandhu was an appeal against 

conviction following the attack on Parliament on December 13 2001, in 

which five heavily armed persons entered the Parliament House Complex 

and killed nine people, including eight security personnel and one 

gardener, and injured 16 people, including 13 security men. This case 

dealt with the proof and admissibility of mobile telephone call records. 

While considering the appeal against the accused for attacking 

Parliament, a submission was made on behalf of the accused that no 

reliance could be placed on the mobile telephone call records, because 

the prosecution had failed to produce the relevant certificate under 

Section 65B(4) of the Evidence Act. The Supreme Court concluded that a 

cross-examination of the competent witness acquainted with the 

functioning of the computer during the relevant time and the “manner in 

which the printouts of the call records were taken was sufficient to prove 

the call records”.
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An electronic record by way of secondary evidence shall 

not be admitted in evidence:-

“In state (NCT of Delhi) vs. Navjot Sandhu @ Afsan Guru (2005) 
11 SCC 600”

The Apex court while considering the print out of the computerised 
records of the calls pertaining to the cell phones in view of the production 
of electronic record held as follows:-

Irrespective of the compliance with the requirement of  sec.65 B 

which is a provision dealing with admissibility of the electronic records, 

there is no bar adducing secondary evidence  under the other provisions 

of the evidence Act, namely sec.63 and 65.  It may be that the certificate 

containing the details in sub sec 4 of sec.65 B is not filed in the instant 

case, but that does not mean that secondary evidence cannot be given 

even if the law permits such evidence to be given in the circumstances 

mentioned in the relevant provisions, namely sec 63 and 65.

The Apex court  in Anvar P.V  vs P.K.Basheer and others vide civil 
appeal no 4226 of 2012 overruled the legal position laid down in Navjot 
Sandhu case:-

In this significant judgment, the supreme court has settled the 

controversies arising from the various conflicting judgements as well as 

the practices being followed in the various High courts and the trial 

courts as to the admissibility of the electronic evidence. The court has 

interpreted the sec. 22A, 45 A, 59, 65 A and 65 B  of the evidence Act and 

held that secondary data in CD/DVD/Pendrive are not admissible 

without a certificate under sec.65 B (4) of Evidence Act. It has been 

elucidated that electronic evidence without certificate under sec.65 B 

cannot be proved by oral evidence and also the opinion of the expert 

under sec.45 A of evidence Act cannot be resorted to make such 

electronic evidence admissible. 

In the aforesaid judgement , the court has held that sec.65B of the 

evidence Act being a  non obstante clause would override the general law 

on secondary evidence under sec.63 and 65 of the evidence Act. The 
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sec.63 and sec.65 of the evidence Act has no application to the secondary 

evidence of the electronic evidence and the same shall be wholly governed 

by sec. 65 A and 65 B of the evidence act.  The constitution bench of the 

supreme court overruled the judgement laid down in Navjot sandhus 

case , to the extent, the statement of the law on admissibility of electronic 

evidence pertaining to electronic record of this court, does not lay down 

correct position and required to be overruled.

The only options to prove the electronic record/evidence is by 

producing the original electronic media as primary evidence court or its 

copy by way secondary evidence under sec.65A/65B of evidence Act. 

Thus in the case of CD,DVD, Memory card etc containing secondary 

evidence, the same shall be accompanied by the certificate in terms of 

sec.65 B Obtained at the time of taking the document, without which, the 

secondary evidence pertaining to that electronic record , is inadmissible.

Tape Recorder Conversation:

In India, the earliest case in which issue of admissibility of tape-

recorded conversation came for consideration is Rupchand v. Mahabir 

Prasad, AIR 1956 Punjab 173.

 The court in this case though declined to treat tape-recorded 

conversation as writing within the meaning of section 3 (65) of the 

General Clauses Act but allowed the same to be used under section 

155(3) of the Evidence Act as previous statement to shake the credit of 

witness. The Court held there is no rule of evidence, which prevents a 

party, who is endeavouring to shake the credit of a witness by use of 

former inconsistent statement, from deposing that while he was engaged 

in conversation with the witness, a tape recorder was in operation, or 

from producing the said tape recorder in support of the assertion that a 

certain statement was made in his presence.

“In S. Pratap Singh v. State of Punjab” AIR 1964 SC 72

 a five judges bench of Apex Court considered the issue and clearly 

propounded that tape recorded talks are admissible in evidence and 
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simple fact that such type of evidence can be easily tampered which 

certainly could not be a ground to reject such evidence as inadmissible or 

refuse to consider it, because there are few documents and possibly no 

piece of evidence, which could not be tampered with. In this case the tape 

record of the conversation was admitted in evidence to corroborate the 

evidence of witnesses who had stated that such a conversation has taken 

place.

The Apex Court in Yusufalli Esmail Nagree v. State of 

Maharashtra, AIR 1968 SC147 considered various aspects of the issue 

relating to admissibility of tape recorded conversation. This was a case 

relating to an offence under section 165-A of Indian Penal Code and at 

the instance of the Investigating Agency, the conversation between 

accused, who wanted to bribe the complainant was tape recorded. The 

prosecution wanted to use this tape recorded conversation as evidence 

against accused and it was argued that the same is hit by section 162 

Cr.P.C as well as Article 20(3) of the constitution. In this landmark 

decision, the court emphatically laid down in unequivocal terms that the 

process of tape recording offers an accurate method of storing and later 

reproducing sounds. The imprint on the magnetic tape is direct effect of 

the relevant sounds. Like a photograph of a relevant incident, a 

contemporaneous tape record of a relevant conversation is a relevant fact 

and is admissible under section 7 of the Indian Evidence Act.

The Apex Court after examining the entire issue in the light of 

various pronouncements laid down the following principles:

a) The contemporaneous dialogue, which was tape recorded, formed part 

of res-gestae and is relevant and admissible under section 8 of the Indian 

Evidence Act.

b) The contemporaneous tape record of a relevant conversation is a 

relevant fact and is admissible under section 7 of the Indian Evidence 

Act.
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c) Such a statement was not in fact a statement made to police during 

investigation and, therefore, cannot be held to be inadmissible under 

section 162 of the Criminal Procedure Code.

d) Such a recorded conversation though procured without the knowledge 

of the accused but the same is not elicited by duress, coercion or 

compulsion nor extracted in an oppressive manner or by force or against 

the wishes of the accused. Therefore the protection of the article 20(3) 

was not available.

e) One of the features of magnetic tape recording is the ability to erase 

and re-use the recording medium. Therefore, the evidence must be 

received with caution. The court must be satisfied beyond reasonable 

doubt that the record has not been tampered with.

Conditions of Admissibility:

        The tape recorded conversation can be erased with ease by 

subsequent recording and insertion could be superimposed. However, 

this factor would have a bearing on the weight to be attached to the 

evidence and not on its admissibility. Ultimately, if in a particular case, 

there is a well grounded suspicion not even say proof, that the tape 

recording has been tampered with that would be a good ground for the 

court to discount wholly its evidentiary value as in Pratap Singh v. State 

of Punjab, AIR 1964 SC 72. in the case of Ram Singh v. Col. Ram 

Singh, AIR 1986 SC 3, following conditions were pointed out by the Apex 

Court for admissibility of tape recorded conversation:

a) the voice of the speaker must be duly identified by the maker of the 

record or by others who recognize his voice. Where the maker has denied 

the voice it will require very strict proof to determine whether or not it 

was really the voice of the speaker.

b) The accuracy of the tape recorded statement has to be proved by the 

maker of the record by satisfactory evidence direct or circumstantial.
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c) Every possibility of tampering with or erasure of a part of a tape 

recorded statement must be ruled out otherwise it may render the said 

statement out of context and, therefore, inadmissible.

d) The statement must be relevant according to the rules of Evidence Act.

e) The recorded cassette must be carefully sealed and kept in safe or 

official custody.

f) The voice of the speaker should be clearly audible and not lost or 

distorted by other sounds or disturbance.

Identification of Voice:

As regards the identification of the taped voice, proper 

identification of such voice is a sine qua non for the use of such tape 

recording, therefore, the time, place and accuracy of the recording must 

be proved by a competent witness and the voices must be properly 

identified. 

Transcript:

The importance of having a transcript of the tape-recorded 

conversation cannot be under estimated because the same ensures that 

the recording was not tampered subsequently. In the case of Ziyauddin 

Burhanuddin Bukhari v. Brijmohan Ramdas Mehta, AIR 1975 SC 1788, 

the Apex Court considered the value and use of such transcripts and 

expressed the view that transcript could be used to show what the 

transcriber has found recorded there at the time of transcription and the 

evidence of the makers of the transcripts is certainly corroborative 

because it goes to confirm what the tape record contained. The Apex 

Court also made it clear that such transcripts can be used by a witness 

to refresh his memory under section 159 of the Evidence Act and their 

contents can be brought on record by direct oral evidence in the manner 

prescribed by section 160 of Evidence Act.



PAGE NO.17

Nature:

Tape-recorded conversation is nothing but information stored on a 

magnetic media. In the case of Roopchand (Supra), though, Punjab High 

Court declined to treat tape recorded conversation as a writing within the 

meaning of section 3 (65) of the General Clauses Act but this view could 

not be survive for a long and the Apex Court in Ziyauddin Burhanuddin 

Bukhari (Supra) clearly laid down that the tape recorded speeches were 

"documents as defined by section 3 of the Evidence Act", which stood on 

no different footing than photographs.

After coming into force of the Information Technology Act, 2000, 

(w.e.f. 17.10.2000) the traditional concept of evidence stands totally 

reformed. Section 2(r) of this Act is relevant in this respect which defines 

information in electronic form as information generated, sent, received or 

stored in media, magnetic, optical, computer memory, micro film, 

computer generated micro fiche or similar device. Under section 2 (t)  

electronic record ’ means data, record or data generated, image or sound 

stored, received or sent in an electronic form or micro film or computer 

generated micro fiche. Section 92 of this Act read with Schedule (2) 

amends the definition of ‘evidence’ as contained in section 3 of the Indian 

Evidence Act. The amended definition runs as under:

Evidence:- 

‘Evidence’ means and includes-

(1) all statements which the court permits or requires to be made 

before it by witness, in relation to matters of fact under inquiry;

such statement is called oral evidence;

(2) all documents including electronic records produced for the 

inspection of the Court; such documents are called documentary 

evidence.

From the aforesaid provisions it becomes amply clear that the law, as it 
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prevails today, takes care of information stored on magnetic or electronic 

device and treats it as documentary evidence within the meaning of 

section 3 of the Indian Evidence Act.

Utility/ Evidentiary Value:

The next question regarding evidence of the tape-recorded 

information, is about utility and evidentiary value. In this respect 

following points require consideration:

a) Whether such evidence is primary or secondary?

b) Whether such evidence is direct or hearsay?

c) Whether such evidence is corroborative or substantive?

        The point whether such evidence is primary and direct was dealt 

with by the Apex Court in N. Sri Rama Reddy v. V.V. Giri, AIR 1971 SC 

1162. the court held that like any document the tape record itself was 

primary and direct evidence admissible of what has been said and picked 

up by the receiver. This view was reiterated by the Apex Court in R.K. 

Malkani v. State of Maharashtra, AIR 1973 SC 157. in this case the 

court ordained that when a court permits a tape recording to be played 

over it is acting on real evidence if it treats the intonation of the words to 

be relevant and genuine. Referring to the proposition of law as laid down 

in Rama Reddy’s case (Supra), a three judges bench of the Apex Court 

in the case of Ziyauddin Burhanuddin Bukhari v. Brijmohan Ramdas 

Mehta, AIR 1975 SC 1788 propounded that the use of tape recorded 

conversation was not confined to purpose of corroboration and 

contradiction only, but when duly proved by satisfactory evidence of what 

was found recorded and of absence of tampering, it could, it could 

subject to the provisions of the Evidence Act, be used as substantive 

evidence. Giving an example, the Court pointed out that when it was 

disputed or in issue whether a person’s speech on a particular occasion, 

contained a particular statement there could be no more direct or better 

evidence of it than its tape recorded, assuming its authenticity to be duly 

established.
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(c) Mode of treating and recording evidence through Video 

Conferencing:

Taking and recording evidence would assume great significance in 

administration of justice.

Relevant case laws:-

“Basavaraj R.Patil vs State of karnataka (2000)8 SCC740}”

The question was whether an Accused needs to be physically 

present in court to answer the questions put to him by court whilst 

recording his statement under section 313.  To be remembered that 

under section 313 the words are “ for the purpose of enabling the 

accused personally to explain” ( emphasis supplied).  The term “ 

Personally” if given a strict and restrictive interpretation would mean 

that the Accused had to be physically present in court.  In fact the 

minority Judgment in this case so holds.  It has however been held by 

the majority that the section had to be considered in the light of the 

revolutionary changes in technology of communication and transmission 

and the marked improvement in facilities for legal aid in the country.  It 

was held, by the majority, that it was not necessary that in all cases the 

Accused must answer by personally remaining present in Court.

 “State of Maharashtra Vs Dr Praful B.Dessai and another ( 

2003 (2) ALT Crl) 118 (SC)”

  This is a case based on  US-based doctor who  had opined against 

operation of a cancer patient through video conferencing.  Ignoring the 

advice, two Indian doctors operated on the lady, who later passed away.

The patient's family went to court against the doctors.  However, 

the US-based doctors, Ernest Greenberg, refused to come to India, but 

expressed willingness to give evidence through video conferencing.

But the Bombay High Court did not allow the trial court to go 

ahead citing Sec 273, which lays down the procedure for recording 

evidence.
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The husband of the deceased, P.C singhi and the Maharashtra 

Government had appealed against the High Court Order in the Supreme 

Court where in a path breaking development the supremecourt held  as 

follows:-

“that a trial judge court record evidence of witness staying abroad 

through video conferencing.  Interpreting sec 273 of Cr.P.C in the light of 

Technological advancement, a bench said recording of evidence through 

video conferencing would be perfectly legal.  Further, the apex court said 

that as a matter of prudence, evidence by video conferencing in open 

court should be accepted only if the witness is in a country which has an 

extradition treaty and under whose loss contempt of court and perjury 

are punishable”.

“Safe guards for recording evidence through video conferencing”:-

“Recording of evidence by video conferencing is permissible. A 

proviso was inserted to sub sec. (1) to sec,.275 of crpc 1973 which runs 

as follows:-

“provided that evidence of a witness under this sub section may 

also be recorded by audio video electronic means in the presence of the 

advocate of the person accused of the offence”.

From the aforesaid provision, it is gathered that the evidence of a 

witness may be taken video conferencing”.

“In Twentieth Century Fox Film Corporation vs. NRI Film 

Production Associates (P) Ltd, (AIR 2003 KANT 148)”:

 In this case certain conditions have been laid down for video-

recording of evidence: 

1. Before a witness is examined in terms of the audio video link, witness 

is to file an affidavit or an undertaking duly verified before a notary or a 

judge that the person who is shown as the witness is the same person as 

who is going to depose on the screen. A copy is to be made available to 

the other side ( identification affidavit).
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2. The person who examines the witness on the screen is also to file an 

affidavit/ undertaking before examining the witness with a copy to the 

other side with regard to identification.

3.The witness has to be examined during the working hours of Indian 

courts. Oath is to be administered through the media.

4. The witness should not plead any inconvenience on account of time 

different between India and USA.

5. Before examination of the witness,  a set of plaint, written statement 

and other documents must be sent to the witness so that the witness has 

acquaintance with the documents and an acknowledgement is to be filed 

before the court in this regard.

6. learned judge is to record such remarks as is material regarding the 

demur of the witness while on the screen

7. learned judge must note the objections raised during recording of 

witness and to decide the same at the time of arguements.

8.  After recording the evidence, the same is to be sent to the witness and 

his signature is to be obtained in the presence of a notary public and 

thereafter it forms part of the record of the suit proceedings

9. The visual is to be recorded and the record would be at both ends. The 

witness also is to be alone at the time of visual conference and notary is 

to certificate to this effect.

10.The learned judge may also impose such other conditions as are 

necessary in a given set of facts.

11. The expenses and the arrangements are to be borne by the applicant 

who wants this facility.
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In ‘Amitabh Bagchi Vs. Ena Bagchi’, 2005 AIR (Calcutta) 11, 

while referring to State of Maharashtra Vs. Dr. Praful B. Desai’s case 

(supra), the Court laid down various safeguards to be taken by the Court 

for the purpose of recording evidence through audio-video link 

observing:-

(1) Before action of the witness under Audio-Video Link starts the witness 

will have to file an affidavit or an undertaking duly verified before a Judge 

or a Magistrate or a Notary that the person who is shown as the witness 

is the same person as who is going to depose on the screen with a copy of 

such identification affidavit to the other side.

(2) The person who wishes to examine the witness on the screen will also 

file an affidavit or an undertaking in the similar manner before examining 

the witness with a copy of the other side with regard to identification 

before hand. 

(3) As soon as identification part is complete, oath will be administered 

through the media as per the “Oaths Act, 1969 of India”.

(4) The witness will be examined during working hours of Indian Courts. 

Plea of any inconvenience on account of time difference between India 

and other country will not be allowed.

(5) The witness action, as far as practicable, be proceeded without any 

interruption without granting unnecessary adjournments. However, 

discretion of the Court or the Commissioner will be respected.

(6) Witness includes parties to the proceedings.

(7) In case of non-party witness, a set of plaint, written statement and/or 

other papers relating to proceeding and disclosed documents should be 

sent to the witness for his acquaintance and an acknowledgement in this 

regard will be filed before the Court.
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(8) Court or Commissioner must record any remark as is material 

regarding the demeanour of the witness while on the screen and shall 

note the objections raised during recording of witness either manually or 

mechanically.

(9) Depositions of the witness either in the question answer form or in the 

narrative form will have to sign as early as possible before a Magistrate or 

Notary Public and thereafter it will form part of the record of the 

proceedings.

(10) Mode of digital signature, if can be adopted in this process, such 

signature will be obtained immediately after day’s deposition.

(11) The visual is to be recorded at both the ends. The witness alone can 

be present at the time of video conference, Magistrate and Notary is to 

certify to this effect.

(12) In case of perjury Court will be able to take cognizance not only 

about the witness who gave evidence but who induced to give such 

evidence.

(13) The  expenses  and  the arrangements  are  to  be  borne  by  the 

applicant  who wants to this facility.

(14) Court is empowered to put condition/s necessary for the purpose.”

Conclusion:

Science and law, two distinct professions have increasingly become 

co-mingled for ensuring a fair process and to see that justice is done. The 

above analysis brings out clearly that though the Indian evidence law 

cannot be said to be withered in the wake of new scientific challenges, as 

suitable amendments have been incorporated, however much remains to 

be done to make it comprehensively adequate to face any modern 

challenges that may arise.
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INTODUCTION:

The topic under discussion in the present work shop on “ 

The recent trends in recording and admissibility of evidence ”   is 

one of the basic and important functions of the trial court, both on 

civil as well as on the criminal side. The recording of evidence is one 

aspect  and the admissibility of evidence is  another aspect,  while 

discharging  the  duties  as  a  judge.  But,  both  functions  are 

interlinked, as a situation may arise while recording the evidence of 

a  witness  to  decide  on  the  admissibility  of  some  documents  in 

evidence, which are either unstamped or insufficiently stamped or 

with respect to the registration of the documents, which are to be 

decided in the first instance before proceeding further in recording 

the evidence and receiving  the documents in  evidence.  So,  the 

courts shall be cautious and take utmost care, while recording the 

evidence and admit only  relevant and admissible evidence, either 

oral or documentary, which not only saves judicial time and aids the 

courts in coming to a just decision while disposing the cases.

The major break through in recording of evidence took 

place with the amendments to the Code of Civil Procedure, in the 

years 1999 and 2002. Since, the said amendments came into force 

the concept  of  chief  examination in  court  in  civil  suits  has  been 

removed and the chief examination of the witness is to be by way of 

an affidavit only and the cross examination may also be by way of 

appointing  an  advocate  commissioner  to  record  the  cross 

examination.  Further, the amendments to the Indian Evidence Act 

also brought about a new trend in admitting the electronic records 

in evidence. The amendments to the Stamps and Registration Acts 

also  opened  new  dimensions  in  the  admissibility  of  some 

documentary  evidence.   Apart  from  the  amendments  to  the 

statutes, the law has evolved and took new dimensions, in view of 

the interpretations given in several judgements by the Hounourable 

High Courts as well as the Honourable Apex Court of the country, 

with respect to recording of and admissibility of evidence.
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The duty  of  recording of  evidence  and monitoring the 

admissibility  and  relevancy  of  documents  to  be  admitted  is  the 

exclusive duty to be performed by the judges alone. So, utmost care 

is to be taken while recording the evidence and admitting the oral 

and  documentary  evidence  on  to  the  record.  The  recording  of 

evidence  and  admissibility  of  evidence  are  governed  by  Indian 

Evidence  Act,  Indian  Stamp Act  and Registration Act.  The Indian 

Stamp Act  and  Registration  Act  are  fiscal  enactments  which  are 

made to secure revenue to the government. So, the courts must be 

deligent  when  the  parties  seek  to  mark  unstamped  and 

unregistered  documents  and  object  for  the  same  as  they  are 

inadmissible  in  evidence  unless  they  are  duly  stamped  and 

registered.  Though,  there  are  some  exemptions  for  unregistered 

documents as they can be marked to prove a collateral transaction 

but, when a document is unstamped or insufficiently stamped they 

are  totally  inadmissible  in  evidence  for  any  purpose  unless  the 

defect is cured by paying the stamp duty and penalty as prescribed 

under the statute.            

The  Indian  Evidence  Act  envisages  that  all  oral  and 

documentary  evidence  to  be  relevant  and  admissible.  The  oral 

evidence under section 60 of Indian Evidence Act must be direct 

and hearsay evidence is inadmissible. The documentary evidence is 

guided by sections 61 to 65 and they envisage, that the contents of 

documents  must  be  proved  either  by  primary  or  by  secondary 

evidence. The sections 65A and 65B deal with evidence relating to 

electronic records and their admissibility.  

So,  the  recording  of  evidence  and  admissibility  of 

evidence are governed by the relevant provisions of Code of Civil 

Procedure and Indian Evidence Act along with the Indian Stamp Act 

and Registration Act. Now, since the topic of the day is on recent 

trends in recording evidence and admissibility of evidence, let us go 

through some of the recent case law on the above subject, which 

may be relevant for the todays subject.
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1) What  is  the  role  of  Judge  while  conducting  trial  and  recording 

evidence?

Section 165 of Indian Evidence Act empowers the judge 

to  put  questions  or  order  production  of  any  document  or  thing. 

Moreover,  under  the said provision as per the legal  position laid 

down  by  the  Apex  court,  the  courts  have  to  take  a 

participatory role in trial and they are not expected to be 

tape recorders to record whatever is  being stated by the 

witness. The  above  legal  position  was  laid  down  in  a  decision 

reported  in  AIR  2008  SC  1943, Between  Himanshu  Singh 

Sabharwal Vs State of Madhya Pradesh.

2) The amendments to Code of Civil Procedure has allowed the 

examination in chief by way of affidavit. But, mere filing of affidavit in 

court does not form part of record unless the witness enters the witness 

box and confirms the contents of the affidavit are as per his say. The 

above legal position was laid down in a decision reported in AT CORPN 

LTD V/S SHAPOORJI DATA PROCESSING LTD

In view of principles of construction, Supreme Court agreed  

with the view of Bombay High Court, that, in appealable cases, though 

examination-in-chief of a witness can be produced in the form of affidavit,  

yet, same can not be ordered to form part of evidence unless the  

deponent thereof enters the Witness Box and confirms that the 

contents thereof are as per his say and the affidavit is under his  

signature and his statement being made on oath to be recorded  

by following procedure under R ule 5 – But, in non-appealable cases 

affidavit of examination-in-chief can be taken on record as forming part of  

evidence by recording memorandum of production by taking recourse to  

Rule 13 - Cross-examination of such deponent in appealable cases to be  

recorded by observing provisions of Rule 5, where in appealable cases  

Court  can exercise  its  power  under  Rule  13  -  Rule  4  and Rule  5  are  

required to be construed harmoniously -- Both are required to be given  

effect to --  Rule 5 can not be read as an exception to Rule 4.  (P ara  

numbers from page 4,5 and 7 )

3) A witness is to be respected by the court, while recording their 

evidence in court.
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2003  Crlj  1640  AP  between  Katuri  Srinivasa  Rao  Vs 

State of Andhra Pradesh

A Witness  in  a  case is  different  from a party  to  the case.  

Parties to proceedings before Court have a duty to attend Court for every  

hearing. Witnesses, normally, do not have any personal interest in the  

case or its result. So they cannot be treated as criminals merely because  

they are cited as witnesses in a criminal case in fact witnesses assist the  

Court in deciding the various points that arise for consideration in a case.  

Therefore,  they are entitled to all  the courtesy which a free citizen is  

entitled to from the fellow beings.

4) Recording of Evidence by Video Linkage

Previously the evidence of a witness used to be recorded in  

the  court  invariably.  But  in  view  of  the  change  in  technology  and 

evolution of legal new trends, nowadays the evidence is allowed to be  

recorded by video linkage. The safe guards to be taken while recording  

evidence through video linkage are laid down in a decision of Delhi High 

Court between  Milano Impex Private Limited Vs Eagle Foot Wear 

Private Limited and others Dt. 25.5.2011.

3. The learned counsels for both the parties have referred to the following  

judgments with respect to the safeguards to be provided in the order  

relating to the examination of the witness through video conferencing:- 

(i)  Twentieth  Century  Fox  Film  vs.  NRI  Film  Production,  AIR  2003 

Karnataka 148 - 

"7. Coming to the merits of the matter, let me see as to whether the  

Audio-Video Link in the matter of evidence is permissible in law or not? 

Order  18  of  CPC  provides  for  hearing  of  the  suit  and  examination  of  

witnesses. Order 18 Rule 3 provides for evidence where other issues are  

involved. Recording of evidence is provided under Order 18, Rule 4. The  

CPC is amended from time to time in the interest of speedy disposal and  

to avoid cumbersome procedure in the matter of conducting civil trials. It  

is a matter of fact that civil proceedings in this country take a few years  

as  experience  reveals.  To  get  over  this  normal  procedural  delay,  the  

https://indiankanoon.org/doc/212550/
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Government has thought it fit to amended the Act in the larger interest of  

speedy  disposal.  The  statement  of  objects  and  reasons  of  CPC 

Amendment Act 1999 would show that the maximum time is consumed in  

recording evidence by the courts and it is proposed to reduce such delay  

by making provision for evidence by affidavit. The object refers to the  

report  of  the  Hon'ble  Mr.  Justice  Malimath.  and  the  Law  Commission  

Recommendations.  The Act was amended in 1999 in terms of  the Act  

46/1999 it was subsequently amended in CPC amendment Act of 2002.  

Order 18. Rule 4 provides for examination in chief of a witness by way of  

an  affidavit.  Sub-rule  (2)  provides  for  cross-examination  and  re-

examination of witnesses being done in attendance whose evidence by  

affidavit has been furnished to the Court is to be taken by the Court or  

the  commissioner  appointed  by  it.  The  Court  may  also  take  into  

consideration the relevant factors as it think fit in terms of the rule. 

xxxxxx Audio-Video Link is a technology developed by electronic media to  

avoid the physical presence and to avoid the loss in time. It is a speedy  

method evolved for the purpose of speedy decision. Even in Audio-Video  

Link party is definitely present in person and his presence is reflected on  

the screen. The word 'in attendance' under Order 18, Rule 3(4)(2) is to be  

understood  as  the  person  being  present  and  it  need  not  be  physical  

presence. The presence on the screen is as good as attendance for the  

purpose of Order 18, Rule 3(4) (2) of the Rules. After all law only requires  

the  presence  of  the  witness  and  it  does  not  matter  as  to  how he  is  

present. 

xxxxxx  Order  18,  Rule  3(4)(3)  which  provides  for  recording  evidence  

either by writing or mechanically in the presence of a Judge. Audio- Video 

Link is a mechanical process where the party is present on the screen and  

there is a mechanical divisor recording the evidence..." 

"10.  In  the  light  of  these  two  judgments  and  in  the  light  of  the  

amendment to CPC, the observation of the learned trial Judge requires my 

interference. At the same time this Court is of the view that sufficient  

safeguards have to be provided for the purpose of recording evidence  

through Audio-Video Link. The safeguards are: 

1. Before a witness is examined in terms of the Audio-Video Link, witness 

is to file an affidavit or an undertaking duly verified before a notary or a 

Judge that the person who is shown as the witness is the same person as 



7

who is going to depose on the screen. A copy is to be made available to 

the other side. (Identification affidavit). 

2. The person who examines the witness on the screen is also to file an 

affidavit/undertaking before examining the witness with a copy to the 

other side with regard to identification. 

3. The witness has to be examined during working hours of Indian Courts.  

Oath is to be administered through the media. 

4. The witness should not plead any inconvenience on account of time 

different between India and USA. 

5. Before examination of the witness, a set of plaint, written statement 

and other documents must be sent to the witness so that the witness has 

acquaintance with the documents and an acknowledgement is to be filed 

before the Court in this regard. 

6. Learned Judge is to record such remarks as is material regarding the 

demeanor of the witness while on the screen. 

7. Learned Judge must note the objections raised during recording of 

witness and to decide the same at the time of arguments. 

8. After recording the evidence, the same is to be sent to the witness and 

his signature is to be obtained in the presence of a Notary Public and 

thereafter it forms part of the record of the suit proceedings. 

9. The visual is to be recorded and the record would be at both ends. The 

witness also is to be alone at the time of visual conference and notary is 

to issue certificate to this effect. 

10. The learned Judge may also impose such other conditions as are 

necessary in a given set of facts. 

11. The expenses and the arrangements are to be borne by the applicant 

who wants this facility." 

(ii) State of Maharashtra vs. Praful B. Desai, AIR 2003 SC 2053 - 

"19. ...Advances in science and technology have now, so to say, shrunk  

the world. They now enable one to see and hear events, taking place far  

away, as they are actually taking place. 

https://indiankanoon.org/doc/560467/
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xxxxx Video conferencing is an advancement in science and technology  

which permits one to see, hear and talk with someone far away, with the  

same facility and ease as if he is present before you i.e. in your presence.  

In fact he/she is present before you on a screen. Except for touching one  

can see, hear and observe as if the party is in the same room. In video  

conferencing both parties are in presence of each other. 

5)  Can Interview to TV Channels be considered as 

Evidence. 

Sajidbeg Asifbeg Mirza vs State Of Gujarat on 17 November, 2006

The Supreme Court has added a new, and significant, chapter  

to the conservative criminal jurisprudence and given a role to the media  

in  criminal  trials  by ruling  that  interviews given by an accused to  TV  

channels could be considered evidence by courts, where by enhancing 

the power of the already powerful media. No doubt such a decision is a  

fabulous step in the direction of curtailing the misuse of the freedom of  

speech,  which  in  the  recent  years  has  been  used  to  mislead  the  

investigation  process.  Still  there  are  serious  issues  that  need  to  be 

deliberated as to how such a scenario will fit into the existing evidence  

mechanism. There is no question as to the admissibility of the Television  

interview as evidence in the Indian judicial process, still  if  we say that  

there  are  questions  involved  then  they  pertain  as  to  What  kind  of  

evidence a television interview will prove to be?

Whether  it  will  be  taken  as  oral  evidence  or  documentary  

evidence?

If documentary then whether a television interview is a primary evidence 

or secondary Evidence? 

What will be the issues involved when one confesses of having committed  

a crime in an interview on television, will it be admissible as a confession? 

 Whether the confession would amount to extra-judicial confession?

The HC said the apex court, in the Parliament attack case, had rejected 

the  admissibility  of  Afzal's  statement to  the TV channel  as  it  became  

apparent that the interview was arranged by the police and recorded in  

their  presence.
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The HC, agreeing with the trial court, held that the SC has not laid down  

any principle about admissibility of confessional statement by an accused  

to media, if it were given suo-motu and without any pressure from the  

police. Mirza carried his appeal to the Supreme Court.

6) Is  Voice  Identification  on  Phone  Admissible  in 

Evidence? Yes 

The above legal position is dealt with in a decision reported in  

AIR 2011 SC 3534, Between Mohan Singh Vs State of Bihar.

7) Whether conducting Joint Test Identification Parade of  

accused is valid?     YES

The above legal position was laid down in a decision reported  

in  AIR 2016 SC 1844, Between  Shiek  Setha  Madhar  @ Jaffar  @ 

Sentha Vs Shahjahan and others, wherin it was held at para 16 of the  

judgement  that  “  Holding  of  Joint  Test  Identification  Parade  ands  its  

validity and that there is no invariable rule that the two accused persons  

cannot be made part of same Test Identification Parade and joint Test  

Identification Parade would thus, in no manner, effect the validity of the 

Test Identification Parade. 

8)     Whether the document admitted in evidence can 

be  reviewed  by  the  court  subsequently  if  it  is  improperly 

stamped?    YES

The above legal position was laid down in a decision reported  

in 2016 ( 2) ALT 32,  Between Srinivasa Builders  Vs Janga Reddy, 

wherein it was held that “ It is the duty of the court to exclude and reject  

all  irrelevant  or  inadmissible  evidence at any stage of  suit  even if  no  

objection  was  taken  by  the  other  side  at  the  time  of  marking  the  

document in evidence.” 

9) Can the party who fails to pay costs imposed by the  

court, be permitted to proceed further in the case ?    NO
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The above legal position was laid down in a decision reported  

in  2009 (6)  ALD 152 SC, between  Manohar  Singh Vs  D.S.Sarma, 

wherein it was held that “ If costs are imposed by the court to a party for  

granting adjournments, are not paid, the party cannot be permitted to  

proceed further in the suit.” 

10) Important  case  law  on  admissibility  of  electronic 

records?

a)           AIR 2003 SC 2053 – Between State of Maharastra Vs 

Prful      .B.Desai.

Recording of evidence by Video Conference.

b) AIR 2015 SC 180 – P.V.Anwar Vs P.K.Basheer.

Basic principles on receiving electronic records in evidence.

c) 2011 (11) SCC 275 – K.K.Veluswamy Vs N.Palani Swamy.

Important judgement on Admitting C.D in evidence.

d) AIR 1973 SC 157 – R.M.Malkani Vs State of Maharastra.

 

Tape recorded conversation is admissible in evidence.

e) 2015(1) ALD (Crl) 416 – S.Krishnaiah Vs Guru Raghavendra 

Traders and Others.

Law on admissibility of Audio and Video CD in evidence.

Conclusion :-

Since  it  is  the  exclusive  duty  of  the  judge  to  record  the  

evidence and also to receive the evidence on to record, the judge has to  

use his skill and experience only to admit relevant oral and documentary  

evidence which are admissible in evidence. Administration of Justice is a  

divine duty,  the courts should see that the recording of  evidence and  
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admissibility of evidence is done in a transparent manner and see that  

compelte justice is done to the parties who knock the doors of justice. 

*******************************************
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RECENT TRENDS IN RECORDING 

AND ADMISSIBILITY OF EVIDENCE 

WORKSHOP- IV

                                             

                                            Paper presented by

                                               SHIAK INTHIAZ AHAMED , 

                                               Chairman, Permanent Lok Adalat,

                                                   Srikakulam.

TOPIC:- APPRECIATION OF EVIDENCE 

RECORDED THROUGH ELECTRONIC 

MEDIA

''Literary education is of no value, if it is not able to build up a sound 

character.''                                            ~   Mahatma Gandhi

“Cultivation of mind should be the ultimate aim of human existence.”

 ~   Dr. B. R. Ambedkar

INTRODUCTION:

                In recent days, the various kinds of digital evidence such as 

website data, social network communication, e-mail, SMS, MMS and 

computer generated documents poses unique challenges for proper 

authentication and subject to a different set of views. When the source and 

authenticity, in electronic evidence, are the two key factors for such 

evidence, it is the duty of presiding officer to appreciate the electronic 

evidence in proper perspective. In recent times, computer technology and the 

evolution of communications media substantially transformed the process of 

exchanging information in every corner.   Amendments have been made to 

the Evidence Act to introduce the admissibility of both electronic records 

and paper-based documents. The term 'electronic records' has been given the 

same meaning as that assigned to it under the IT Act, which provides for 

"data, record or data generated, image or sound stored, received or sent in an 

electronic form or microfilm or computer-generated microfiche". 
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ELECTRONIC EVIDENCE:

                   New Sections 65A and 658 are introduced to the Evidence Act 

under the Second Schedule to the IT Act, 2000. Section 5 of the Evidence 

Act provides that evidence can be given regarding only facts that are at issue 

or of relevance. Section 136 empowers a judge to decide on the admissibility 

of the evidence. New provision Section 65A provides that the contents of 

electronic records may be proved in accordance with the provisions of 

Section 65B. Section 65B provides that notwithstanding anything contained 

in the Evidence Act, any information contained in an electronic record (ie, 

the contents of a document or communication printed on paper that has been 

stored, recorded and copied in optical or magnetic media produced by a 

computer ('computer output')), is deemed to be a document and is admissible 

in evidence without further proof of the original's production, provided that 

the conditions set out in Section 65B(2) to (5) are satisfied. 

HOW TO APPRECIATE ELECTRONIC EVIDENCE:-

To appreciate electronic form of evidence, we must know the conditions for 

the admissibility of electronic evidence:-  Before a computer output is 

admissible in evidence, the following conditions as set out in Section 

65(B)(2) must be fulfilled:

"(2) The conditions referred to in subsection (1) in respect of a computer 

output shall be the following, namely:

(a) the computer output containing the information was produced by the 

computer during the period over which the computer was used regularly to 

store or process information for the purposes of any activities regularly 

carried on over that period by the person having lawful control over the use 

of the computer;

(b) during the said period, information of the kind contained in the electronic 

record or of the kind from which the information so contained is derived was 

regularly fed into the computer in the ordinary course of the said activities;

(c) throughout the material part of the said period the computer was 

operating properly or, if not, then in respect of any period in which it was 

not operating properly or was out of operation during that part of the period, 

was not such as to affect the electronic record or the accuracy of its contents; 

and
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(d) the information contained in the electronic record reproduces or is 

derived from such information fed into the computer in the ordinary course 

of the said activities.

(3) Where over any period the function of storing or processing information 

for the purposes of any activities regularly carried on over that period as 

mentioned in clause (a) of subsection (2) was regularly performed by 

computers, whether:

(a) by a combination of computers operating over that period;

(b) by different computers operating In succession over that period;

(c) by different combinations of computers operating In succession over that 

period; or

(d) in any other manner involving the successive operation over that period, 

in whatever order, of one or more computers and one or more combinations 

of computers, 

SECTION 65-B (4)  OF INDIAN EVIDENCE ACT:-

          Section 65B(4) provides that in order to satisfy the conditions set out 

above, a certificate of authenticity signed by a person occupying a 

responsible official position is required. Such certificate will be evidence of 

any matter stated in the certificate.

The certificate must:

� identify the electronic record containing the statement;

� describe the manner in which it was produced; and

� give such particulars of any device involved In the production of the 

electronic record as may be appropriate for the purpose of showing that the 

electronic record was produced by a computer. The certificate must also deal 

with any of the matters to which the conditions for admissibility relate. 

PRESUMPTIONS AS TO DIGITAL EVIDENCE:                

             A fact which is relevant and admissible need not be construed as a 

proven fact. The judge must appreciate the fact in order to conclude that it is 

a proven fact. The exception to this general rule is the existence of certain 

facts specified in the Evidence Act that can be presumed by the court. The 

Evidence Act has been amended to introduce various presumptions 

regarding digital evidence.
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EVIDENCE RECORDED ON CD- APPRECIATION:-

          In Jagjit Singh v State of Haryaa , AIR 2007 SC 590, the speaker of 

the Legislative Assembly of the State of Haryana disqualified a member for 

defection. (2) When hearing the matter, the Supreme Court considered the 

appreciation of digital evidence in the form of interview transcripts from the 

Zee News television channel, the Aaj Tak television channel and the 

Haryana News of Punjab Today television channel.

The Hon'ble Supreme Court of India indicated the extent of the relevance of 

the digital materials in Paragraph 25 of his ruling:

"The original CDs received from Zee Telefilms, the true 

translation into English of the transcript of the interview 

conducted by the said channel and the original letter 

issued by Zee Telefilms and handed over to Ashwani 

Kumar on his request were filed on June 23 2004. The 

original CDs received from Haryana News channel along 

with the English translation as above and the original 

proceedings of the Congress legislative party in respect 

of proceedings dated June 16 2004 at 11.30am in the 

Committee room of Haryana Vidhan Sabha containing 

the signatures of three out of four independent members 

were also filed."

In Paragraphs 26 and 27 the court went on to indicate that an opportunity 

had been given to the parties to review the materials, which was declined:

"26. It has to be noted that on June 24 2004 counsel 

representing the petitioners were asked by the speaker to 

watch the interviews conducted in New Delhi on June 14 2004 

by Zee News and Haryana News, which were available on the 

CD as part of the additional evidence with the application 

dated June 23 2004 filed by the complainant. The counsel, 

however, did not agree to watch the recording which was 

shown on these two channels. The copies of the application 

dated June 23 2004 were handed over to the counsel and they 

were asked to file the reply by l0 a.m. on

June 25 2004. In the replies the petitioners merely denied the 

contents of the application without stating how material by 

way of additional evidence that had been placed on record was 

not genuine.
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27. It is evident from the above facts that the petitioners 

declined to watch the recording, failed to show how and what 

part of it, if any, was not genuine, but merely made general 

denials and sought permission to cross-examine Ashwani 

Kumar and the opportunity to lead evidence." 

The comments in this case indicate a trend emerging in Indian courts: judges 

are beginning to recognize and appreciate the importance of digital evidence 

in legal proceedings. 

EXAMINATION OF A WITNESS BY VIDEO CONFERENCE:

           State of Maharashtra v Dr Praful B Desai,  AIR 2003 SC 2053,  

involved the question of whether a witness can be examined by means of a 

video conference. The Supreme Court observed that video conferencing is 

an advancement of science and technology which permits seeing, hearing 

and talking with someone who is not physically present with the same 

facility and ease as if they were physically present. Thelegal requirement for 

the presence of the witness does not mean actual physical presence. The 

court allowed the examination of a witness through video conferencing and 

concluded that there is no reason why the examination of a witness by video 

conferencing should not be an essential part of electronic evidence. 

OPINION AS TO ELECTRONIC SIGNATURE WHEN RELEVANT 

(SECTION 47A):-

When the Court has to form an opinion as to the electronic signature of any 

person, the opinion of the Certifying Authority which has issued the 

Electronic Signature Certificate is a relevant fact.

PRESUMPTION AS TO ELECTRONIC AGREEMENTS (SECTION 

85 A):-

The Court shall presume that every electronic record purporting to be an 

agreement containing the electronic signature of the parties was so 

concluded by affixing the electronic signature of the parties.

PRESUMPTION AS TO ELECTRONIC RECORDS AND 

ELECTRONIC SIGNATURES (SECTION 85B):-

(1) In any proceedings involving a secure electronic record, the Court shall 

presume unless contrary is proved, that the secure electronic record has not 

been altered since the specific point of time to which the secure status 

relates.
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(2) In any proceedings, involving secure electronic signature, the court shall 

presume unless the contrary is proved that

a. the secure electronic signature is affixed by subscriber 

with the intention of signing or approving the electronic 

record.

b. except in the case of a secure electronic record or a 

secure electronic signature nothing in this section shall 

create any presumption, relating to authenticity and 

integrity of the electronic record or any electronic 

signature. 

LEGAL RECOGNITION OF ELECTRONIC RECORDS (SECTION 4 

IT ACT):-

Where any law provides that information or any other matter shall be in 

writing or in the typewritten or printed form, then, notwithstanding anything 

contained in such law, such requirement shall be deemed to have been 

satisfied if such information or matter is-

(a) rendered or made available in an electronic form; and

(b) accessible so as to be usable for a subsequent reference. 

LEGAL RECOGNITION OF DIGITAL SIGNATURES (SECTION 5 

IT ACT):-

Where any law provides that information or any other matter shall be 

authenticated by affixing the signature or any document shall be signed or 

bear the signature of any person (hen, notwithstanding anything contained in 

such law, such requirement shall be deemed to have been satisfied, if such 

information or matter is authenticated by means of digital signature affixed 

in such manner as may be prescribed by the Central Government.

Explanation - For the purposes of this section, "signed", with its grammatical 

variations and cognate expressions, shall, with reference to a person, mean 

affixing of his hand written signature or any mark on any document and the 

expression "signature" shall be construed accordingly. 

CASE -LAW RELATING TO ELECTRONIC EVIDENCE:-      

        In Dharambir vs. Central Bureau of Investigation (148 (2008) DLT 

289), the Hon'ble  Court distinguished as there being two levels of an 
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electronic record. One is the hard disc which once used itself becomes an 

electronic record in relation to the information regarding the changes the 

hard disc has been subject to and which information is retrievable from the 

hard disc by using a software program. The other level of electronic record 

is the active accessible information recorded in the hard disc in the form of a 

text file, or sound file or a video file etc. 

 As has been held in State of Maharashtra vs. Dr Praful B Desai 

(AIR 2003 SC 2053),  ''there is no reason why the examination of a witness 

by video conferencing should not be an essential part of electronic 

evidence.''  In Amitabh Bagchi Vs. Ena Bagchi (AIR 2005 Cal 11), it was  

held that the physical presence of person in Court may not be required for 

purpose of adducing evidence and the same can be done through medium 

like video conferencing.  

Now, it is apt to refer to Section 299 of Cr.P.C. which reads as 

follows:-

299. Records of evidence in absence of accused:- If it is 

proved that an accused person has absconded, and that there is no 

immediate prospect of arresting him, the Court competent to try, 

such person for the offence complained of may, in his absence, 

examine the witnesses (if any) produced on behalf of the 

prosecution, and record their depositions and any such deposition 

may on the arrest of such person, be given in evidence against 

him on the inquiry into, or trial for, the offence with which he is 

charged, if the deponent is dead or incapable of giving evidence 

or can not be found or his presence cannot be procured without 

an amount of delay, expense or inconvenience which, under the 

circumstances of the case, would be unreasonable.

(2) If it appears than an offence punishable with death or 

imprisonment for life has been committed by some person or 

persons unknown, the High Court or the Sessions Judge may 

direct that any Magistrate of the first class shall hold an inquiry 

and examine any witnesses who can give evidence concerning 

the offence and any depositions so taken may be given in 

evidence against any person who is subsequently accused of the 

offence, if the deponent is dead or incapable of giving evidence 

or beyond the limits of India.

            As has been held in State (NCT of Delhi) vs. Navjot Sandhu (AIR 
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2005 SC 3820), the proof and admissibility of mobile telephone call records 

was considered. In this case,  the Hon'ble Apex Court held that a cross-

examination of the competent witness acquainted with the functioning of the 

computer during the relevant time and the manner in which the printouts of 

the call records were taken was sufficient to prove the call records.   In 

Bodala Murali Krishna vs. Smt. Bodala Prathima (2007 (2) ALD 72), the 

Hon'ble Court held that, “…the amendments carried to the evidence act by 

introduction of sections 65-a and 65-b are in relation to the electronic record. 

Sections 67-A and 73-A were introduced as regards proof and verification of 

digital signatures. As regards presumption to be drawn about such records, 

Sections 85-A, 85-B, 85-C, 88-A and 90-A were added. These provisions are 

referred only to demonstrate that the emphasis, at present, is to recognize the 

electronic records and digital signatures, as admissible pieces of evidence.”

            In Anvar P.V. Versus, P.K. Basheer and Others, 

[MANU/SC/0834/2014], that computer output is not admissible without 

compliance of 65b,ea overrules the judgment laid down in the State (NCT of 

delhi) v. Navjot Sandhu alias Afzal Guru[(2005) 11 SCC 600 by the two 

judge Bench of the Supreme Court. The court specifically observed that the 

Judgment of Navjot Sandhu supra, to the extent, the statement of the law on 

admissibility of electronic evidence pertaining to electronic record of this 

court, does not lay down correct position and is required to be overruled.  

The legal interpretation by the court of the following Sections 22A, 45A, 59, 

65A & 65B of the Evidence Act has confirmed that the stored data in 

CD/DVD/Pen Drive is not admissible without a certificate u/s 65 B(4) of 

Evidence Act and further clarified that in absence of such a certificate, the 

oral evidence to prove existence of such electronic evidence and the expert 

view under section 45A Evidence Act cannot be availed to prove 

authenticity thereof.

CONCLUSION:

              The above analysis brings out clearly that though the Indian 

evidence law cannot be said to be withered in the wake of new scientific 

challenges, as suitable amendments have been incorporated, however much 

remains to be done to make it comprehensively adequate to face any modern 

challenges that mayanse. The need of the hour therefore is to fill the chasms 

where no law exists and to reduce it into writing where judicial 

pronouncements have held up the system so far. 'Science and law, two 

distinct professions have increasingly become commingled, for ensuring a 

fair process and to see that justice is done. On one hand, scientific evidence 
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holds out the tempting possibility of extremely accurate fact-finding and a 

reduction in the uncertainty that often accompanies legal decision making. 

At the same time, scientific methodologies often include risks of uncertainty 

that the legal system is unwilling to tolerate. Besides there is a need for 

overhauling the entire justice system by adopting E-governance in Judiciary. 

            E-Governance to the judiciary means, use of information and 

communication technology to smoothen and accelerate case progression to 

reach its logical end within the set of time-frame, with complete 

demystification of the adjudicatory process ensuing transparency. This 

would perhaps make us closer to the pursuit of truth and justice.

The recent trends in Indian Judiciary are being increased day by day.  

In spite of the fact of a little delay in enacting the laws, the precedents of 

higher judiciary are fulfilling the gap.  Indian judiciary is upholding the 

information technology.
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