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PAPER PRESENTATION BY SRI C.PURUSHOTTAM KUMAR,  

III ADDITIONAL DISTRICT JUDGE, TIRUPATI  

(THE THEN X ADDITIONAL DISTRICT JUDGE, TIRUPATI) 
============================================================== 

 
TOPIC : 1)  Suits- Institution, place of institution and parties to the suit. 
2)   Res judicata and res sub judice, on pleadings, plaints and  
written statements. 
============================================================== 
 
 
 Civil law is the law of the state, law of the land, law of the lawyers and 

law courts. In measuring civil liability the law attaches more importance to the 

principal of compensation than to that of fault. The civil law baring few 

exceptions takes no account of character of the offender or motive for the same. 

It also does not take account of probable or intended consequences but only of 

the consequences, which actually ensue. The word 'civil' is derived from ‘jus 

civile' of roman. The law is not a scattered mass isolated decisions or directives 

coming in piecemeal in the sovereign, it is intended to be an organic whole.  

The Civil Law thus deals with civil or private rights with remedy as contrasted 

with criminal laws where the state is involved. Civil Law is that body or branch 

of laws which every particular nation or state or city has established peculiarly 

for itself. The objective of civil law is to decide civil liability for an act or 

omission. Such liability is in various forms like damages, specific performance, 

compensation and various other segments like property law, intellectual 

property law, civil aspects of the marital law etc. According to Mulla suits may 

be divided into 2 classes voz., suits, which are of civil nature and suits which 

are not of civil nature. Suits of civil nature comes within the domain of civil law 

system.  

 

 The word “civil nature" means such rights as are vested in the citizen and 

fall within the domain of civil law and not public law.  In terms of enforcement, 

ordinary civil courts are the proper tribunals to which resort must be had for 

enforcement of civil right and that no wrong of a civil nature shall be without a 

remedy in the civil court. The same principles have been applied in the privy 

council ruling which is still followed. There may be, where right is interpreted 

with injuria sine damno sufficient to found an action but no action can be 

maintained where there is neither damnum nor injuria. The civil law 

administered in India in modern times is influenced by the Common Law 

including English Law of torts as applied and found suitable in Indian 

conditions and as modified by acts of Indian Legislature. 

 
 The Civil procedure Code, as it is evident from its name, it mainly lays 

down the procedure to be adopted in civil courts, and its principles may be 

applicable in other courts, like writ courts, and Tribunals to the extent the 

enactments establishing the Tribunals provide for it. It provides for a fair 

procedure for redressal of disputes. The other party may know what is the 
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dispute about, what defence it can take, and how both the parties may proceed 

to prove their respective cases. Some of its provisions are substantive in nature 

and not procedural at all, like Sections 96, 100, 114 and 115 providing for a 

right of appeal, review and revision. The other provisions are generally 

procedural in nature. The purpose of the Civil Procedure Code, 1908 

(hereinafter referred to as ‘Code’) is to provide a litigant a fair trial in 

accordance with the accepted principles of natural justice. The Code is mainly 

divided into two parts, namely, Sections and Orders. While the main principles 

are contained in the Sections, the detailed procedures with regard to the 

matters dealt with by the Sections have been specified in the Orders. Section 

122 of the Code empowers the High Court to amend the Rules, i.e., the 

procedure laid down in the Orders and every High Court had amended the 

procedure from time to time making the amendments in the said Orders.  

 

 The Code is a codification of the principles of natural justice. Natural 

justice means ‘justice to be done naturally’ which is adopted naturally by the 

habits of every individual. It does not mean godly-justice or justice of nature. It 

simply means an inbuilthabit of a person to do justice. For example, if a child 

of 1,1/2 years breaks the saucer, the mother of the child may slap him being 

furious, but at the time of slapping, she would repeatedly ask him why he has 

broken the saucer, though she knows that the child has not started speaking. 

As these principles are inbuilt-habit of everyone to ask others for furnishing the 

explanation of anything done by them, the same are known as ‘principles of 

natural justice’.  

  

 In Garden of Eden God did not punish Adam and Eve without giving 

them opportunity to show cause as to why they had eaten the prohibited fruit. 

The first reported case of principles of natural justice is in Dr. Bentely’s case, 

i.e., R V. University of Cambridge, (1723) 1 STR 757, wherein reference of the 

incident of Garden of Eden was made.The two words are repeated everyday in 

the courts- ‘justice’ and ‘law’. Justice is an illusion as the meaning and 

definition of ‘justice’ varies from person to person and party to party. Parties 

feel that they have got justice only and only if the case succeeds before the 

court, though it may not have a justifiable claim. (Vide: Delhi Administration 

V. Gurudeep Singh Uban, AIR 2000 SC 3737). For paucity of time it would not 

be possible for us to deal with every provision in the Code. Thus, we will 

discuss the scope and application of the provisions which we have to deal with 

every day in the Court. 

 
 Section 11 -Res Judicata Section 11 contains the rule of conclusiveness 

of the judgment which is based partly on the maxim of Roman jurisprudence 

“interest reipublicae ut sit finis litium” (it concerns the State that there be an 

end to law suits) and partly on the maxim “nemo debet bis vexari pro una et 

eadem causa” (no man should be vexed twice over for the same cause). The 
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section does not affect the jurisdiction of the court but operates as a bar to the 

trial of the suit or issue, if the matter in the suit was directly and substantially 

in issue (and finally decided) in the previous suit between the same parties 

litigating under the same title in a court, competent to try the subsequent suit 

in which such issue has been raised. “Res judicata pro veritate accipitur” (a thing 

adjudged must be taken as truth) is the full maxim which has, over the years, 

shrunk to mere “res judicata”. (Vide: Kunjan Nair Sivaraman Nair v. Narayanan 

Nair(2004) 3 SCC 277). The doctrine contains the rule of conclusiveness of the 

judgment which is based partly on the maxim of Roman jurisprudence “interest 

reipublicae ut sit finis litium” (it concerns the State that there be an end to law 

suits) and partly on the maxim “nemo debet bis vexari pro uno et eadem causa” 

(no man should be vexed twice over for the same cause). (See:Dr. Subramanian 

Swamy v. State of Tamil Nadu & Ors2014 (1) SCALE 79). 

 

 Even an erroneous decision on a question of law attracts the doctrine of 

resjudicata between the parties to it. The correctness or otherwise of a judicial 

decision has no bearing upon the question whether or not it operates as res 

judicata. (Vide:Shah Shivraj Gopalji v. ED-, Appakadh Ayiassa Bi & Ors., AIR 1949 

PC 302; and Mohanlal Goenka v. Benoy Kishna Mukherjee & Ors., AIR 1953 SC 65). 

In Smt. Raj Lakshmi Dasi & Ors. v. Banamali Sen & Ors., AIR 1953 SC 33, the apex 

Court while dealing with the doctrine of res judicata referred to and relied upon 

the judgment in Sheoparsan Singh v. Ramnandan Singh, AIR 1916 PC 78 wherein it 

had been observed as under: “…….. the rule of res judicata, while founded on 

ancient precedents, is dictated by a wisdom which is for all time….. Though the 

rule of the Code may be traced to an English source, it embodies a doctrine in 

no way opposed to the spirit of the law as expounded by the Hindu 

commentators. Vijnanesvara and Nilakantha include the plea of a former 

judgment among those allowed by law, each citing for this purpose the text of 

Katyayana, who describes the plea thus: 'If a person though defeated at law, 

sue again, he should be answered, ‘‘you were defeated formerly". This is called 

the plea of former judgment.’... And so the application of the rule by the courts 

in India should be influenced by no technical considerations of form, but by 

matter of substance within the limits allowed by law’’  

 

 The apex Court in Satyadhyan Ghosal & Ors. v. Smt. Deorajin Debi & Anr., AIR 

1960 SC 941 explained the scope of principle of res-judicata observing as 

under:  

  

  “The principle of res judicata is based on the need of giving a finality to 

judicial decisions. What it says is that once a res is judicata, it shall not be 

adjudged again. Primarily it applies as between past litigation and future 

litigation, When a matter - whether on a question of fact or a question of law -

has been decided between two parties in one suit or proceeding and the 

decisionis final, either because no appeal was taken to a higher court or 
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because the appeal was dismissed, or no appeal lies, neither party will be 

allowed in a future suit or proceeding between the same parties to canvass the 

matter again. This principle of res judicata is embodied in relation to suits in S. 

11 of the Code of Civil Procedure; but even where S. 11 does not apply, the 

principle of res judicata has been applied by courts for the purpose of achieving 

finality in litigation. The result of this is that the original court as well as any 

higher court must in any future litigation proceed on the basis that the 

previous decision was correct.” A similar view has been re-iterated by the apex 

court in Daryao & Ors. v. The State of U.P. & Ors., AIR 1961 SC 1457; 

Greater Cochin Development Authority v.Leelamma Valson & Ors., AIR 

2002 SC 952; and Bhanu Kumar Jain v. Archana Kumar & Anr., AIR 2005 

SC 626. 

 

 The Constitution Bench of the apex court in Amalgamated Coalfields 

Ltd. & Anr. v. Janapada Sabha Chhindwara & Ors., AIR 1964 SC 1013, 

considered the issue of res judicata applicable in writ jurisdiction and held as 

under: “…Therefore, there can be no doubt that the general principle of res 

judicata applies to writ petitions filed under Article 32 or Article 226. It is 

necessary to emphasise that the application of the doctrine of res judicata to 

the petitions filed under Art. 32 does not in any way impair or affect the 

content of the fundamental rights guaranteed to the citizens of India. It only 

seeks to regulate the manner in which the said rights could be successfully 

asserted and vindicated in courts of law.” In Hope Plantations Ltd. v. Taluk 

Land Board, Peermade & Anr., (1999) 5 SCC 590, the apex Court has 

explained the scope of finality of the judgment of this Court observing as under: 

“One important consideration of public policy is that the decision pronounced 

by courts of competent jurisdiction should be final, unless they are modified or 

reversed by the appellate authority and other principle that no one should be 

made to face the same kind of litigation twice ever because such a procedure 

should be contrary to consideration of fair play and justice. Rule of res judicata 

prevents the parties to a judicial determination from litigating the same 

question over again even though the determination may even be 

demonstratedly wrong. When the proceedings have attained finality, parties are 

bound by the judgment and are estopped from questioning it. A three-Judge 

Bench of the apex court in The State of Punjab v. Bua Das Kaushal, AIR 1971 

SC 1676 considered the issue and came to the conclusion that if necessary 

facts were present in the mind of the parties and had gone into by the court, in 

such a fact-situation, absence of specific plea in written statement and framing 

of specific issue of res judicata by the court is immaterial. A similar view has 

been re-iterated by the apex court in Union of India v. Nanak Singh, AIR 1968 

SC 1370 observing as under: “The apex Court in Gulabchand Chhotalal v. 

State of Gujarat, AIR 1965 SC 1153 observed that the provisions of Section 11 

of the Code of Civil Procedure are not exhaustive with respect to all earlier 

decision operating as res judicata between the same parties on the same matter 
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in controversy in a subsequent regular suit, and on the general principle of res 

judicata, any previous decision on a matter in controversy, decided after full 

contest or after affording fair opportunity to the parties to prove their case by a 

Court competent to decide it, will operate as res judicata in a subsequent 

regular suit. It is not necessary that the Court deciding the matter formerly be 

competent to decide the subsequent suit or that the former proceeding and the 

subsequent suit have the same subject-matter. There is no good reason to 

preclude, such decisions on matters in controversy in writ proceedings under 

Article 226 or Article 32 of the Constitution from operating as res judicata in 

subsequent regular suits on the same matters in controversy between the same 

parties and thus to give limited effect to the principle of the finality of decisions 

after full contest. 

  

 It is a settled legal proposition that the ratio of any decision must be 

understood in the background of the facts of that case and the case is only an 

authority for what it actually decides, and not what logically follows from it. 

“The court should not place reliance on decisions without discussing as to how 

the factual situation fits in with the fact-situation of the decision on which 

reliance is placed.” Even otherwise, a different view on the interpretation of the 

law may be possible but the same should not be accepted in case it has the 

effect of unsettling transactions which had been entered into on the basis of 

those decisions, as reopening past and closed transactions or settled titles all 

over would stand jeopardized and this would create a chaotic situation which 

may bring instability in the society. (See also: Dr. Subramanian Swamy v. 

State of Tamil Nadu & Ors. (2014) 1 SCALE 79). If the issue has been already 

decided on merit between the same parties in an earlier litigation, it cannot be 

decided again. Explanation (4) thereof, also provides for constructive res 

judicata which has to be read like the provisions of Order II Rule 2. It also 

applies to the proceedings in the Suit. 

 

 In Laxman Pandya v. State of U.P., (2011) 14 SCC 94, it was held that 

dismissal of earlier writ petitions would not affect adjudication of present writ 

petitions because both were based on different causes. In earlier writ petitions, 

they neither had the opportunity nor could they claim that acquisition will be 

deemed to have lapsed due to non-compliance with Section 11-A. Thus, 

dismissal or writ petitions filed in 1982 for default or otherwise did not operate 

as bar to the filing of fresh writ petitions in 2000. Undoubtedly, the doctrine of 

res judicata is applicable where earlier the Suit had been decided. Though the 

doctrine may not be attracted in different proceedings at different stages in the 

same Suit but the principle enshrined therein is, undoubtedly, applicable.   

 
Though Section 11 of the Code of Civil Procedure clearly contemplates the 

existence of two Suits and the findings in the first being res judicata in the later 

Suit, it is well established that the principle underlying it is equally applicable 
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to the case of decision rendered at successive stages of the same Suit or 

proceeding. But where the principle of res judicata is involved in the case at the 

different stages of proceedings in the same Suit, the nature of the proceedings, 

the scope of the inquiry which the adjective law provides for decision being 

reached as well as the specific provisions made on matters touching decision 

are some of the material and relevant factors to be considered before the 

principle is held applicable.” Similar view has been reiterated by the Supreme 

Court in Y.B. Patil v. Y.L. Patil, AIR 1977 SC 392; Prahalad Singh v. 

Sukhdev Singh, AIR 1987 SC 1145; Bhanu Kumar Jain v. Archana Kumar & 

Anr., AIR 2005 SC 626; Ishwar Dutt v. Land Acquisition Collector, AIR 2005 

SC 3165; Ajay Mohan v. H.N. Rai, (2008) 2 SCC 507; and Harbans Singh v. 

Sant Hari Singh, (2009) 2 SCC 526.  

 

 It would be impermissible to permit any party to raise an issue inter se 

where such an issue under the very Act has been decided in an early 

proceeding. Even if res judicata in its strict sense may not apply but its 

principle would be applicable. Parties who are disputing, if they were parties in 

an early proceeding under the very Act raising the same issue would be stopped 

from raising such an issue both on the principle of estoppel and constructive 

res judicata (Vide: Vijayabai v. Shriram Tukaram, AIR 1999 SC 451). In 

certain conditions res judicata also binds the co-defendants (Vide: M/s. 

Makhija Construction & Engg (P) Ltd. v. Indore Development Authority & 

Ors., AIR 2005 SC 2499).  

 

 The principle of Res judicata has been held to bind co-defendants if the 

relief given by the earlier decision involved the determination of an issue 

between codefendants. In Munnibibi v. Triloki Nath, AIR 1931 PC 114, three 

conditions were laid down:  

 

1. There must be a conflict of interest between the defendants concerned 

2. It must be necessary to decide this conflict to give the plaintiff the relief 
claimed. 

3. The question between the defendants must be finally decided. 

 

 In Escorts Farms Ltd. v. Commissioner, Kumaon Division, Nainital, 

U.P. & Ors., (2004) 4 SCC 281, the Supreme Court examined the issue of res 

judicata observing that doctrine applied to give finality to “lis” in original or 

appellate proceedings. The issue once decided should not be allowed to be 

reopened and re-agitated twice over. The literal meaning of “res” is “everything 

that may form an object of rights and includes an object, subject- matter or 

status” and “res judicata” literally means “a matter adjudged a thing judicially 

acted upon or decided; a thing or matter settled by judgments”. (See: Swami 

Atmananda & Ors. v. Sri Ramkrishna Tapovanam & Ors., AIR 2005 SC 

2392). In Forward Construction Co. & Ors. v. Prabhat Mandal, Andheri & 
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Ors., AIR 1986 SC 391 the Supreme Court explained the scope of constructive 

res judicata as envisaged in Explanation IV to Section 11 of CPC and observed 

that the High Court was not right in holding that the earlier judgment would 

not operate as res judicata as one of the grounds taken in the present petition 

was conspicuous by its absence in the earlier petition. The Court held as 

under: “Explanation IV to S.11, CPC provides that any matter which might and 

ought to have been made ground of defence or attack in such former suit shall 

be deemed to have been a matter directly and substantially in issue in such 

suit. An adjudication is conclusive and final not only as to the actual matter 

determined but as to every other matter which the parties might and ought to 

have litigated and have had it decided as incidental to or essentially connected 

with the subject matter of the litigation and every matter coming within the 

legitimate purview of the original action both in respect of the matters of claim 

or defence.  

 

 The principle underlying Explanation IV is that where the parties have 

had an opportunity of controverting a matter that should be taken to be the 

same thing as if the matter had been actually controverted and decided. It is 

true that where a matter has been constructively in issue it cannot be said to 

have been actually heard and decided. It could only be deemed to have been 

heard and decided. The first reason, therefore, has absolutely no force.” The 

principle of res judicata would not apply if the decree has been obtained by 

practicing misrepresentation or fraud on the court, or where the proceedings 

had been taken all together under a special Statute. More so, every finding in 

the earlier judgment would not operate as res judicata. Only an issue “directly” 

and “substantially”, decided in the earlier suit, would operate as res judicata. 

Where the decision has not been given on merit, it would not operate in case 

against the judgment and decree of the court below the appeal is pending in the 

appellate court, the judgment of the court below cannot be held to be final, and 

the findings recorded therein would not operate as res judicata.(Vide: 

Premier Cable Co. Ltd. v. Government of India, AIR 2002 SC 2418; Arm 

Group Enterprises Ltd. v. Waldorf Restaurant, (2003) 6 SCC 423; Mahila 

Bajrangi v. Badribhai, (2003) 2 SCC 464; Pondicherry Khadi & Village 

Industries Board v. P. Kulothangan, AIR 2003 SC 4701; Kiran Tandon v. 

Allahabad Development Authority, AIR 2004 SC 2006; T.P. Moideen Koya v. 

Govt. of Kerala, (2004) 8 SCC 106; State of Haryana v. State of Punjab, 

(2004) 12 SCC 673; Bhanu Kumar Jain v. Archana Kumar, (2005) 1 SCC 787; 

Sampat Co-operative Sugar Mills Ltd. v. Ajit Singh (2005) 3 SCC 516; and 

Swami Atmananda & Ors. v. Sri Ramkrishna Tapovanam & Ors. AIR 2005 

SC 2392).  

 

 The doctrine would not apply if the judgment is by a Court lacking 

inherent jurisdiction or when the judgment is non-speaking. (Vide Union of 

India v. Pramod Gupta (Dead) by L.Rs. & Ors., (2005) 12 SCC 1). In State of 
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Uttar Pradesh & Anr. v. Jagdish Sharan Agrawal & Ors., (2009) 1 SCC 689, 

the Apex Court held that where the matter has not been decided on merit 

earlier, the doctrine of res judicata is not applicable. In State of Karnataka v. 

All India Manufactures Organisation & Ors., AIR 2006 SC 1846, the Court 

held that doctrine also applies in case of a PIL, provided the earlier case was a 

genuine and a bona fide litigation as the judgment in the earlier case would be 

a judgment in rem. The doctrine of res judicata is not merely a matter of 

procedure but a doctrine evolved by the Courts in the larger public interest. 

Section 11 merely recognizes the said doctrine which is basically based on 

public policy. (Vide: Standard Chartered Bank v. Andhra Bank Financial 

Services Ltd. & Ors., (2006) 6 SCC 94). In Deewan Singh & Ors. v. Rajendra 

Pd. Ardevi & Ors., (2007) 10 SCC 528, the Apex Court examined a case where 

in the first round of litigation the Supreme Court had categorically opined that 

the disputed property was a Jain temple. In subsequent litigation, the Apex 

Court held that it was not permissible for the State to contend that it was 

Hindu temple as the finding in the earlier petition attained finality on this 

issue.  

 

 In State of Karnataka v. All India Manufacturers Association, AIR 

2006 SC 1846, the Supreme Court explained the principle enshrined in 

Explanation IV to Section 11 observing that it is for preventing the abuse of the 

process of the Court through reagitation of settled issues merely because the 

petitioners drew semantic distinctions from the earlier case. If the issues that 

had been raised ought to have been raised in the previous case, it would 

amount to abuse of process of the Court and, thus, cannot be allowed. A 

similar view has been reiterated in Ramadhar Shrivas v. Bhagwan Das,(2005) 

13 SCC 1, observing that the object of Explanation IV is to compel the party to 

take all the grounds of attack or defence in one and the same suit. (See also : 

Chandrabhai K. Bhoir & Ors. v. Krishna Arjun Bhoir & Ors., AIR 1645; and 

Harbans Singh & Ors. v. Sant Hari Singh & Ors., AIR 2009 SC 1819). 

Applicability of Res Judicata Case: Williams v. Lourdvasamy (2008) 5 SCC 

647. Supreme Court held that some stray observations by the Trial Judge, in 

an earlier case on the question which was not directly and substantially in 

issue – would not bar the subsequent suit.   

 

 Dir., Cent. Marine Fisheries Res. Inst. & Ors. v A. Kanakkan & Ors., 

(2009) 17 SCC 253 Code of Civil Procedure, 1908 - Section 12--Res judicata--

Applicability--Principle of res judicata to apply to proceedings before CAT.--

However, when fresh cause of action arises--Res judicata would have no 

application. (Para 12) Principle of res judicata would apply to proceedings 

initiated before the Central Administrative Tribunal. If the said principles were 

applicable, the bar to maintain a fresh application on the self-same cause of 

action would attract provisions of Section 12 of the Code of civil Procedure or 

the general principles of res judicata. Ramchandro Dagdu Sonavane (Dead) by 
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L.Rs. & Ors. v. Vithu Hiro Mahar (Dead) by LRs. & Ors., (2009) 10 SCC 273 

(Para 31) Civil - Res-judicata - Application of - Section 11 of Code of Civil 

Procedure, 1908 Whether the Judgment and Decree passed in the original suit 

would operate as resjudicata in subsequent proceedings, including the 

proceedings before the High Court in the second appeal and writ petition filed 

by the Respondents - Held, a plea decided even in suit for injunction touching 

the title between the same parties, would operate as resjudicata - In the present 

case, al1 the issues has been decided in earlier suit and has been confirmed in 

the regular second appeal and the issue decided therein was binding on the 

parties - Each one of the conditions necessary to satisfy the test as to the 

applicability of Section 11 of CPC is satisfied.   

 

 Constructive Res Judicata Tata Industries Ltd. v. Grasim Industries 

Ltd. (2008) 10 SCC 187. This case deals with jurisdiction to appoint the 

arbitrator u/s 11(6) of Arbitration and Conciliation Act, 1996. Supreme Court 

rejected the argument raised before the High Court and held – Question of 

locus standi not having been raised before the High Court did not survive – it 

amounted to an abandonment of the issue and cannot be raised before the 

Supreme Court. 

 

 An issue which ought to have been raised earlier cannot be raised by the 

party in successive round of litigation. (See: Ramchandra Dagdu Sonavane 

(dead) by Lrs. & Ors. v. Vithu Hira Mahar (dead) by Lrs. & Ors., AIR 2010 SC 

818; and Shiv Chandra More & Ors. v. Lt. Governor & Ors., (Civil Appeal No. 

3352 of 2014 decided on 7.3.2014. 10 Fatima Bibi Ahmed Patel v. State of 

Gujarat (2008) 6 SCC 789. Supreme Court held that the principle analogous to 

Res Judicata or constructive Res judicata does not apply to criminal cases. 

Where the entire proceedings have been initiated illegally and without 

jurisdiction, in such a case – even the principle of Res judicata (wherever 

applicable) would not apply… Exceptions to Res Judicata. In Raju Ramsing 

Vasave v. Mahesh Deorao Bhivapurkar (2008) 9 SCC 54, the Supreme Court 

laid down 3 exceptions to the rule of Res Judicata 

 (i) When judgment is passed without jurisdiction  
 (ii) When matter involves a pure question of law. 
 (iii) When judgment has been obtained by committing  
fraud on the Court. 
 
Jurisdiction and Cause of Action Sections 15 to 20deal with place of suing. 

Section 15 provides that every suit shall be instituted in the Court of lowest 

grade competent to try it. Section 16 provides for institution of the suit where 

subject matters are situated. Section 17 provides that suit shall be instituted 

for immovable property situate within the jurisdiction of different Courts. 

Section 18 deals with the place of institution of a suit where local limits of 

jurisdictions of Courts are uncertain. Section 19 provides for institution of suits 

for compensation for wrongs to person or movable property. Section 20 
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provides for institution of the suits not covered by earlier provisions where 

defendants reside or cause of action arises. Conferment of jurisdiction is a 

legislative function and it can neither be conferred with the consent of the 

parties nor by a superior court and if a court having no jurisdiction passes a 

decree over the matter, it would amount to a nullity, as the matter by-passes 

the correct route of jurisdiction. Such an issue can be raised even at a belated 

stage in execution. The finding of a court or Tribunal becomes irrelevant and 

unenforceable/inexecutable once the forum is found to have no jurisdiction. 

Acquiescence of parties cannot confer jurisdiction upon a court and an 

erroneous interpretation equally should not be permitted to perpetuate or 

perpetrate, defeating the legislative intention. The Court cannot derive 

jurisdiction apart from the Statute. No amount of waiver or consent can confer 

jurisdiction on the Court if it inherently lacks it or if none exists. (Vide : Smt. 

Nai Bahu v. Lala Ramnarayan & Ors., AIR 1978 SC 22; Natraj Studios Pvt. 

Ltd. v. Navrang Studio & Anr., AIR 1981 SC 537; Sardar Hasan Siddiqui v. 

State Transport Appellate Tribunal, AIR 1986 All.132; A.R. Antuley v. R.S. 

Nayak, AIR 1988 SC 1531; Union of India v. Deoki Nandan Aggarwal, AIR 

1992 SC 96; Karnal Improvement Trust v. Prakash Wanti & Anr., (1995) 5 

SCC 159; U.P. Rajkiya Nirman Nigam Ltd. v. Indure Pvt. Ltd., AIR 1996 SC 

1373; State of Gujarat v. Rajesh Kumar Chimanlal Barot & Anr., AIR 1996 

SC 2664; Kondiba Dagadu Kadam v. Savitribai Sopan Gujar & Ors., AIR 

1999 SC 2213; Collector of Central Excise, Kanpur v. Flock (India) (P) Ltd., 

Kanpur, AIR 2000 SC 2484; and Vithal (P) Ltd. v. Union of India & Ors., AIR 

2005 SC 1891). Jurisdiction : 

 (a) Territorial Jurisdiction: Dabur India v. K.R. Industries (2008) 10 

SCC 595. Apex Court held that composite suit for passing off & copyright 

infringement cannot be filed at a place where plaintiff resides or carries on 

business etc.  

 (b) Territorial Jurisdiction specified in contract case. M/s Ass. Rubber 

Prod. v. M/s Harry & Jenny & Ors. (2008) AIHC 2754 held that jurisdiction of 

Court specified in contract can safely be presumed. Absence of words like 

‘along’ ‘only’ excluded would be irrelevant.  

 (c) Exclusion of jurisdiction: United India Ins. v. Ajay Sinha, (2008) 7 

SCC 454 excluding jurisdiction of civil courts & conferring it on authorities or 

Tribunals should be strictly construed….. 

(d) Arbitration clause vis-à-vis Civil Jurisdiction - Indian Drugs & 

Pharmaceuticals Ltd. v. Ambika Ent. (2008) AIHC 619 held that section 8 of 

the Arbitration Act, 1996 being a special provision, would prevail over Section 9 

of CPC. (See also: Swastik Gases Pvt. Ltd. v. Indian Oil Corporation Ltd., 

(2013) 9 SCC 32). Decision as to Jurisdiction: In AVN Tubes Ltd. v. Shishiu 

Mehta (2008) 3 SCC 572, the High Court in revision, held that trial court had 

no jurisdiction. Apex Court directed trial court to decide the issue without 

being influenced by the observations made by trial court or High Court in 

revision. In Subodh Kumar Gupta v. Shrikant Gupta & Ors., (1993) 4 SCC 1, 
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the Supreme Court considered a case wherein a partnership firm having its 

registered office at Bombay and factory at Mandsore. Two partners - defendants 

were residing at Mandsore while the third partner-plaintiff shifted to 

Chandigarh and an agreement had been drawn up between the partners at 

Bhilai for dissolution of the firm and distribution of assets. The suit was filed 

by the plaintiff in the Court at Chandigarh for dissolution of the firm and 

rendition of account on the ground that the defendants at Mandsore 

misappropriated partnership’s fund and the aforesaid agreement was void and 

liable to be ignored. The Court held that in view of the provisions of Section 20 

of CPC, suit can be entertained in a place where cause of action had arisen 

fully or partly. The mere bald allegation by the plaintiff for the purpose of 

creating jurisdiction would not be enough to confer jurisdiction or allege that 

the agreement was void would not be enough unless the agreement was set-

aside by the competent court. The court must find out by examining the 

provisions carefully, as to whether the suit can be entertained by it. Generally, 

cause of action would arise at the place where the defendant resides, actually 

and voluntarily, or carries on business or personally works for gain or the 

cause of action arises wholly or in part. 

 

 In Oil & Natural Gas Commission v. Utpal Kumar Basu & Ors., (1994) 

4 SCC 711, the Supreme Court considered the provisions of Clause (2) of Article 

226 of the Constitution of India, which provides for territorial jurisdiction of the 

High Courts. The Apex Court held that while deciding the territorial jurisdiction 

of the Court, within which the cause of action, wholly or partly, arises, the facts 

must first be decided. It must also be ascertained which facts are true and the 

other facts must be disregarded, because the facts form integral part of the 

cause of action. In the said case, facts  involved were that ONGC decided to set-

up a Kerosene Processing Unit at Hajaria (Gujarat). EIL was appointed by the 

ONGC as its consultant and in that capacity, EIL issued advertisement from 

New Delhi calling for tenders and this advertisement was printed and published 

in all leading news papers in the country including The Times of India in 

circulation in West Bengal. In response to which tenders or bids were 

forwarded to EIL at New Delhi, which were scrutinized and finalized by the 

ONGC at New Delhi.  

 

 However, the writ petition had been filed in the Calcutta High Court 

challenging the acceptance of tenders of the other party. Before the Supreme 

Court, it was contended that the Calcutta High  Court had no jurisdiction as no 

cause of action had arisen, even partly, in its territorial jurisdiction. Mere 

communication to any person at a particular place or publication or reading of 

the news or notice etc. does not confer jurisdiction. After examining the facts of 

that case, the Apex Court came to the conclusion that the Calcutta High Court 

lacked jurisdiction. While deciding the said case, the Supreme Court placed 

reliance upon the judgment in Chand Koer V. Partab Singh, 15 Ind. Appeals 
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156, wherein it had been observed as under:-“The cause of action has no 

relation whatsoever to the defence which may be set up by the defendant, nor 

does it depend upon the character of the relief prayed for by the plaintiff., It 

refers entirely to the grounds set-forth in the plaint as the cause of action; in 

other words, to the media upon which the plaintiff asked the court to arrive at a 

conclusion in his favour. 

 

  Therefore, in determining the objection of lack of territorial jurisdiction, 

the court must take all the facts pleaded in support of the cause of action into 

consideration albeit without embargo upon an inquiry as to the correctness or 

otherwise of the said facts. In Aligarh Muslim University v. Vinay 

Engineering Enterprises Pvt. Ltd., (1994) 4 SCC 710, the Supreme Court 

examined a case wherein the contract between the parties was executed at 

Aligarh; the construction work was to be carried out at Aligarh; the contract 

provided that in the event of dispute, Aligarh Court alone would have the 

jurisdiction; the arbitrator was to be appointed at Aligarh and had to function 

at Aligarh. The Supreme Court held that the Court at Calcutta had no 

jurisdiction, because the respondent company was a Calcutta-based firm. In 

Board of Trustees for the Port of Calcutta v. Bombay Flour Mills Pvt. Ltd. 

& Anr., AIR 1995 SC 577, the Supreme Court considered a case wherein a civil 

court at Bharatpur (Rajasthan) entertained a civil suit in respect of assignment 

of imported goods  unloaded at Calcutta dock and the plaintiff’s representation 

to the Port Trust to waive the port charges had been refused. The Civil Court at 

Bharatpur entertained the suit and passed an ex parte ad-interim mandatory 

injunction directing the Port Trust to release  the goods on payment of specified 

amount. The Rajasthan High Court dismissed the appeal of the Port Trust, but 

the Supreme Court held that as no cause of action, even partly, occurred at 

Bharatpur, the only appropriate court at Calcutta was competent to take 

cognizance of the action and held that the orders of the Civil Court at 

Bharatpur, having no jurisdiction, were void and the order of the High Court, 

refusing to interfere with the orders, was illegal. In Manju Bhatia & Anr. v. 

New Delhi Municipal Council & Anr., AIR 1998 SC 223, the Supreme Court 

considered a case for damages, under which a “cause of action” in a definite 

form may not be relevant except when necessary to comply with the laws 

relating to procedure and limitation etc.  

 

 The Apex Court observed that “a cause of action in modern law is merely 

a factual situation., the existence of which enables the plaintiff to obtain a 

remedy from the Court and he is not required to head his statement of claim 

with a description of the breach of the law on which he relies.....” In State of 

Assam & Ors. v. Dr. Brojen Gogoi & Ors., AIR 1998 SC 143, the Supreme 

Court examined a case wherein the Bombay High Court had granted  

anticipatory bail to a person who was allegedly connected with the offence, for 

all practical purposes, in a place within the territorial jurisdiction of Gauhati 
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High Court and all such activities had perpetuated therein. The Apex Court 

transferred the case from Bombay High Court to Gauhati High Court to be 

heard further. In C.B.I., Anti-corruption Branch v. Narayan Diwakar, AIR 

1999 SC 2362, the Apex Court considered a case where the respondent was the 

Incharge/Collector in Daman within the territorial jurisdiction of Bombay High 

Court and an FIR had been lodged against him in Daman for hatching 

conspiracy. He stood transferred to Arunachal Pradesh within the territorial 

jurisdiction of Gauhati High Court. The CBI gave him a wireless message from 

Bombay advising him to appear before its officers, in respect of investigation of 

the said case, in Bombay. The respondent filed a writ petition under Article 226 

of the Constitution before the Gauhati High Court. The Supreme Court did not 

decide the case on merit but observed as under:- “Suffice it to say that on the 

facts and circumstances of the case and the material on record, we have no 

hesitation to hold that the Gauhati High Court was clearly in error in deciding 

the question of jurisdiction in favour of the respondent. In our considered view, 

the writ petition filed by the respondent in the Gauhati High Court was not 

maintainable.” The entire argument in the case had been that the Gauhati High 

Court had no jurisdiction to entertain the writ petition as no cause of action 

had arisen, even partly, within its territorial jurisdiction and receiving the 

message in Arunachal Pradesh to appear before the CBI Authority at Bombay 

did not give rise to the cause of action, even partly. In Navinchandra N. 

Majithia v. State of Maharashtra & Ors., AIR 2000 SC 2966, the Supreme 

Court while considering the provisions of Clause (2) of Article 226 of the 

Constitution, observed as under:- 

 

“In legal parlance the expression ‘cause of action’ is generally understood to 

mean a situation or state of facts that entitles a party to maintain an action in 

a court or a tribunal; a group of operative facts giving rise to one or more basis 

for suing; a factual situation that entitles one person to obtain a remedy in 

court from another person......’Cause of action’ is stated to be the entire set of 

facts that gives rise to an enforceable claim; the phrase comprises every fact, 

which, if traversed, the plaintiff must prove in order to obtain judgment......the 

meaningattributed to the phrase ‘cause of action’ in common legal parlance is, 

existence of those facts which give a party a right to judicial interference on his 

behalf.” The Apex Court held that while considering the same, the court must 

examine as to whether institution of a complaint/ plaint is a mala fide move on 

the part of a party to harass and pressurise the other party for one reason or 

the other or to achieve an ulterior goal. For that consideration, the relief clause 

may be a relevant criterion for consideration but cannot be the sole 

consideration in the matter. In H.V. Jayaram v. Industrial Credit & 

Investment Corpn. of India Ltd., AIR 2000 SC 579, the Supreme Court 

examined the issue of territorial jurisdiction of a court in respect of the offence 

under Section 113 (2) of the Indian Companies Act, 1956. Taking note of 

Sections 113 and 207 of the said Act, the Apex Court held that the cause of 
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action for default of not sending the share certificates within the stipulated 

period would arise only at a place where the registered office of the company 

was situated as from that place the share certificates could be posted and are 

usually posted. In Rajasthan High Court Advocates’ Association v. Union of 

India & Ors., AIR 2001 SC 416, the Supreme Court considered the question of 

territorial jurisdiction of the Principal Seat of the Court at Jodhpur and the 

Bench at Jaipur and explained the meaning of “cause of action” observing as 

under:- 

 

“The expression ‘cause of action’ has acquired a judicially 
settled meaning. In the restricted sense, ‘cause of action’ 
means the circumstance forming the infraction of the right 

or the immediate occasion for the action. In the wider 
sense, it means the necessary conditions for the 
maintenance of the suit, including not only the infraction of 
the rights, but the infraction coupled with the right itself. 
Compendiously the expression means every fact which 
would be necessary for the plaintiff to prove, if traversed, in 
order to support his right to the judgment of the court. 
Every fact which is necessary to be proved, as 
distinguishing from every piece of evidence which is 
necessary to prove each fact, comprises in a ‘cause of 
action.’ It has to be left to be determined in each individual 
case as to where the cause of action arose.” 

 
In Union of India & Ors. v. Adani Exports Ltd. & Anr., (2002) 1 SCC 567, the 

Supreme Court considered the scope of Section 20 of CPC and Clause (2) of 

Article 226 of the Constitution while examining whether in that case the 

Gujarat High Court had territorial jurisdiction. The Court held that the facts 

which may be relevant to give rise to the “cause of action”, are only those which 

have “a nexus or relevance with the lis involved in the case and none else.” In 

the said case, the respondent had filed an application before the Gujarat High 

Court claiming the benefit of Pass-book Scheme under the provisions of the 

Import Export Policy introduced w.e.f. 1-4-1995 in relation to certain credits to 

be given on export of srimps. However, none of the respondents in the civil 

application was stationed at Ahmedabad. Even the Pass-book, was to be issued 

by an Authority stationed at Chennai; the entries in the pass-book under the 

Scheme concerned were to be made by the Authority at Chennai and the export 

of prawns made by them and import of the inputs, benefit of which the 

respondents had sought in the application, were also to be made at Chennai. 

The Court held that the Gujarat High Court had no territorial jurisdiction, in 

spite of the fact that the respondents were carrying on their business of export 

and import from Ahmedabad, the orders of export and import were placed from 

and were executed at Ahmedabad, documents and payments of export and 

imports were sent/made at Ahmedabad, the credit of duty claimed in respect of 

export were handled from Ahmedabad, the respondents had executed a bank 

guarantee through their bankers as well as a bond at Ahmedabad, non-grant or 

denial of utilization of the credit in the pass-book might affect the company’s 

business at Ahmedabad. The court held as under:- 
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“......In order to confer jurisdiction on a High Court to 
entertain a writ petition or a special civil application as in this 
case, the High Court must be satisfied from the entire facts 
pleaded in support of the cause of action that those facts do 
constitute a cause so as to empower the court to decide a 
dispute which has, at least in part, arisen within its 
jurisdiction. ..... each and every fact pleaded by the 
respondents in their application does not ipso facto lead to the 
conclusion that those facts give rise to a cause of action within 
the court’s territorial jurisdiction unless those facts pleaded 
are such which have a nexus or relevance with the lis that is 
involved in the case. Facts which have no bearing with the lis 
or the dispute involved in the case, do not give rise to a cause 
of action so as to confer territorial jurisdiction on the court 
concerned. If we apply this principle then we see that none of 

the facts pleaded in para 16 of the petition, in our opinion, fall 
into the category of bundle of facts which  would constitute a 
cause of action giving rise to a dispute which could confer 
territorial jurisdiction on the courts at Ahmedabad. ...... the 
fact that the respondents are carrying on the business of 
export and import or that they are receiving the export and 
import orders at Ahmedabad or that their documents and 
payments for exports and imports are sent/ made at 
Ahmedabad, has no connection whatsoever with the dispute 
that is involved in the applications. Similarly, the fact that the 
credit of duty claimed in respect of exports that were made 
from Chennai were handled by the respondents from 
Ahmedabad have also no connection whatsoever with the 
actions of the appellants impugned in the application. The 
non-granting and denial of credit in the passbook having an 
ultimate effect, if any, on the business of the respondents at 
Ahmedabad would not also, in our opinion, give rise to any 
such cause of action to a court at Ahmedabad to adjudicate on 
the actions complained against the appellants.” 

 
 
In Muhammad Hafiz v. Muhammad Zakariya, AIR 1922 PC 23, the “cause of 
action” was explained as under:- 
 
 “....the cause of action is the cause of action which gives occasion 
       for and forms the foundation of the suit....” 
 
Similarly, in Read v. Brown, (1889) 22 QBD 128, this was explained as under:- 

 
 “Every fact which would be necessary for the plaintiff to prove, if 
   traversed, in order to support his right to the judgment of the court.” 
 
 Same meaning has been reiterated by the Privy Council in Mohammed 

Khalil Khan & Ors. v. Mehbul Ali Mian & Ors., AIR 1949 PC 78, and by the 

Supreme Court in State of Madras v. C.P. Agencies, AIR 1960 SC 1309, 

A.B.C. Laminart Pvt. td. & Anr. v.A.P. Agencies, Salem, AIR 1989 SC 1239, 

A.V.M. Sales Corporation v. Auuradha Chemicals Pvt. Ltd., (2012) 2 SCC 

315. A “cause of action” is a bundle of facts which, taken with the law 

applicable, gives the plaintiff a right to relief against the defendant. However, it 

must include some act done by the defendant, since in the absence of an act, 

no cause of action can possibly occurred. (Vide: Radhakrishnamurthy v. 

Chandrasekhara Rao, AIR 1966 AP 334; Ram Awalamb v. Jata Shankar, AIR 

1969 All. 526(FB); and Salik Ram Adya Prasad v. Ram Lakhan & Ors., AIR 
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1973 All. 107). A similar view has been reiterated by the Supreme Court in 

Swami Atmananda & Ors. v. Sri Ramkrishna Tapovanam, & Ors., AIR 2005 

SC 2392, wherein the apex Court held that the “cause of action” means every 

fact, which, if traversed, would be necessary for the plaintiff to prove in order to 

support his right for a judgment of the Court. In other words, it is a bundle of 

fact which taken with the law applicable to them gives the plaintiff a right to 

relief against the defendant. It must include some act done by the defendant 

since in the absence of such an act, no cause of action can possibly accrue. It 

is not limited to the actual infringement of the right to sue, but would include 

all the material facts on which it is found. In the case of a cheque where it is 

drawn on a bank at place ‘A’ but the creditor hands it over to its banker at 

place ‘B’ for collection, the Court at place ‘A’ has jurisdiction as payment, which 

is part of cause of action, takes place at place ‘A’. (Vide: Firm M/s. Bodh Raj 

Mahesh Kumar v. M/s. Earl Chawla & Co. (P) Ltd., AIR 1974 P&H 2). 

Therefore, for determining a “cause of action”, it must be determined what the 

place is where the right is created even though infringement of the right might 

have taken place at some other place. (Vide: Vijay Bank, Regional Office, 

Egmore, Madras v. Kiran & Co., AIR 1983 Mad. 357). In Rameshwar Lal Ram 

Karan & Ors. v. Gulab Chand Puranmal, AIR 1960 Raj. 243, it was held that a 

suit can be filed in a court within whose jurisdiction a negotiable instrument 

was executed and the Court, in whose territorial jurisdiction an assignment 

was made, could not have jurisdiction as no cause of action, even in part, 

occurred therein, for the reason that such an assignment might have been 

made to defeat the statutory provisions contained in Section 20 (c) of the Code. 

While deciding the said case, the learned Single Judge of this Court considered 

two contrary judgments by the Division Bench of this Court on the same point, 

viz., Mishrimal v. Moda, 1951 R.L.W. 433 and Abdul Gafoor v. Sensmal & 

Ors., AIR 1955 Raj. 53 and followed the former one, observing as under:- 

 

“..... If the assignment were to be treated as forming part 

of cause of action for the purpose of giving jurisdiction, 
the defendant could be compelled to defend the suit at 
the choice of the plaintiffs and this would cut at the 
basic principle underlying Section 20 CPC.” 

 
 
There are certain judgments wherein it has been held that an assignment  

constitutes the cause of action and is sufficient to give jurisdiction to the Court. 

(Vide: Kalooram Agarwalla V. Jonistha Lal Chakrabarty & Anr., AIR 1936 Cal. 

349; Gopal Shuriamal V. T.G. S. Narayan & Anr., AIR 1953 Nag. 193; Union of 

India V. Adon Hajee, AIR 1954 Tra.& Cochin 362; Alliance Assurance Co. V. 

Union of India, AIR 1959 Cal. 563; Ramarao V. Union of India & Ors., AIR 1961 

AP 282; Radhakrishnamurthy (supra); and Barikara Narasayya & Ors. V. R. 

Basavana Gowd & Ors., (1985) 2 CCC 581). Another different view has also 

been taken to the extent that an assignment/ endorsement, which merely 

authorises the endorsee to take delivery of the goods, will not create 
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jurisdiction. (Vide: Commissioner for the Port of Calcutta V. General Trading 

Corpn. Ltd., AIR 1964 Cal. 290). In Kunjan Nair Sivaraman Nair V. Narayanan 

Nair, AIR 2004 SC 1761, the meaning of ‘cause of action’ has been explained by 

the Apex Court compendiously observing that the term has acquired a judicially 

settled meaning. In the restricted sense ‘cause of action’ means the 

‘circumstance forming the infraction of the right or the immediate occasion for 

the action. In the wider sense, it means the necessary conditions for the 

maintenance of the suit including not only the infraction of the right but the 

infraction coupled with the right itself. The expression means every fact which 

would be necessary for the plaintiff to prove, if traverse, in order to support his 

right to the judgment of the Court. Where an endorsement was made on back 

of promissory note in favour of plaintiff, endorsement was only to recover 

interest and not the whole amount. It was made unilaterally without the 

consent of the party. As it was not found to be bona fide and made to defeat 

provisions of Section 20(c), therefore, it could not confer jurisdiction on Court 

within whose jurisdiction interest was directed to be paid. (Vide Mohna 

Ramakrishanan V. Yogam Bala Dev Raj, AIR 2003 Raj 88). It is a well settled 

principle that by agreement the parties cannot confer jurisdiction, where none 

exist, on a Court to which CPC applies, but this principle does not apply when 

the parties agree to submit to the exclusive or non-exclusive jurisdiction of a 

foreign Court. Indeed in such cases the English Courts do permit invoking their 

jurisdiction. Thus, it is clear that the parties to a contract may agree to have 

their disputes resolved by a foreign Court termed as a ‘neutral Court’ or ‘Court 

of choice’ creating exclusive on non-exclusive jurisdiction in it. (Vide: Modi 

Entertainment Network V. W.S.G. Cricket Pte. Ltd., AIR 2003 SC 1177). 

 

 In view of the aforesaid judicial pronouncements, it may be summarised 

that the cause of action is a bundle of facts and to examine the issue of 

jurisdiction, it is necessary that one of the inter-linked facts must have 

occurred in a place where the suit has been instituted. The said fact must have 

a direct nexus to the lis between the parties and in case the facts taken in the 

plaint are denied, the plaintiff has to prove the same. The fact must have direct 

relevance in the lis involved. It is not that every fact be treated as a cause of 

action in part and may create a jurisdiction of the court, in whose territorial 

jurisdiction it has occurred. The condition precedent for creation of jurisdiction 

is that the facts occurred therein must form an integral part of the cause of 

action. A mere allegation by a plaintiff for the purpose of creating a jurisdiction 

should not be enforced for conferring jurisdiction. More so, a fact, which does 

not have any direct relevance with the lis but is made to occur only to defeat to 

statutory provisions of Section 20 (c) of the Code in order to deprive the court 

which must have territorial jurisdiction over the subject matter of the suit, 

should not be accepted for the reason that the act has knowingly or purposely 

been performed to harass the defendant and deprive the court of territorial 

jurisdiction over the subject matter and to try the suit.  
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 Order I Rule 3 provides who are the necessary parties in a Suit. A 

person who is not a party in the proceeding is not bound by any judgment or 

decree as the order against him is in violation of the principles of natural 

justice. There may be a party necessary, proper and/or improper, therefore the 

concept of joinder, non-joinder and misjoinder of parties has always been very 

relevant. Nearly a Constitution Bench of the Supreme Court in Udit Narain 

Singh Malpaharia Vs Member, Board of Revenue Bihar, AIR 1963 SC 786, has 

explained as who are the necessary parties and without whom the Suit shall 

not be maintainable. A necessary party is one without whom no order can be 

made effectively. Proper party is one whose presence is necessary for a 

complete and final decision. Suit fails for nonjoinder of necessary parties. A 

Constitution Bench in U.P. Awas Evam Vikas Parishad V. Gyan Devi, AIR 1995 

SC 724 reiterated the same view. In Iswar B.C. Patel V. Harihar Behera, AIR 

1999 SC 1341, the Apex Court observed that question of joinder of parties 

involves joinder of causes of action. Objection should be taken before trial court 

in order to provide opportunity to plaintiff to rectify the defect and only if even 

then plaintiff persists in not impleading the party, consequences on non-joinder 

may follow.  

 

 Order I, Rule 8 provides that persons may be impleaded in 

representative capacity where they are in large number but having the same 

interest with the provision of the court. (Vide: Diwakar Shrivastava & Ors. V. 

State of Madhya Pradesh & Ors, AIR 1984 SC 468). Order I, Rules 9 and 10 

provide that in view of mis-joinder and non-joinder of parties, court may 

proceed and decide the case. However, the judgment/decree shall not be 

binding upon a non-party. A person claiming an independent title and 

possession adversely to the vendor is not a necessary party as a proper decree 

can be passed in his absence. (Vide: Kasturi V. Iyyamperumal & Ors., AIR 2005 

SC 2813). In Ranjeet Mal Vs General Manager, Northern Railway, New Delhi & 

Anr, AIR 1977 SC 1701, the Apex Court considered a case where the writ 

petition had been filed challenging the order of termination from service against 

the General Manager of the Northern Railways without impleading the Union of 

India. The Apex Court held as under:- 

 

“The Union of India represents the Railway 
Administration. The Union  carries administration 
through different servants. These servants all represent 
the Union in regard to activities whether in the matter of 
appointment or in the matter of removal. It cannot be 
denied that any order which will be passed on an 
application under Article 226 which will have the effect of 
setting aside the removal will fasten liability on the Union 
of India, and not on any servant of the Union. Therefore, 
from all points of view, the Union of India was rightly held 
by the High Court to be a necessary party. The petition 
was rightly rejected by the High Court.” 
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While considering the similar view in Chief Conservator of Forests, Government 

of A. P. V. Collector & Ors; (2003) 3 SCC 472, the Supreme Court accepted the 

submission that writ cannot be entertained without impleading the State if 

relief is sought against the State. The Apex Court had drawn the analogy from 

Section 79 of the Code of Civil Procedure, 1908, which directs that the State 

shall be the authority to be named as plaintiff or defendant in a suit by or 

against the Government and Section 80 thereof directs notice to the Secretary 

of that State or the Collector of the district before the institution of the suit and 

Rule 1 of Order 27 lays down as to who should sign the pleadings. No 

individual officer of the Government under the scheme of the constitution nor 

under the Code of Civil Procedure, can file a suit nor initiate any proceeding in 

the name and the post he is holding, who is not a juristic person. The Court 

also considered the provisions of Article 300 of the Constitution whichprovide 

for legal proceedings by or against the Union of India or State and held that in a 

suit by or against the Government, the authority to be named as plaintiff or 

defendant, as the case may be; in the case of the Central Government, the 

Union of India and in the case of State Government, the State, which is suing 

or is being sued. (See also: Tridip Kumar Dingal & Ors. V. State of West Bengal 

& Ors., (2009) 1 SCC 768). 

 

 Rule 1 of Order 27 only deals with suits by or against the Government or 

by officers in their official capacity. It provides that in any suit by or against the 

Government the plaint or the written statement shall be signed by such person 

as the Government may, by general or special order, authorize in that behalf 

and shall be verified by any person whom the Government may so appoint. The 

Court further held as under:- 

“It needs to be noted here that a legal entity – a natural person or 
an artificial person- can sue or be sued in his/its own name in a 
court of law or a tribunal. It is not merely a procedural 
formality but is essentially a matter of substance and 
considerable significance.That is why there are special provisions 
in the Constitution and the Code of Civil Procedure as to how the 
Central Government or the Government of a State may sue or be 
sued. So also there are special provisions in regard to other juristic 
persons specifying as to how they can sue or be sued. In giving 
description of a party it will be useful to remember the distinction 
between misdescription or misnomer of a party and misjoinder 
or nonjoinder of a party suing or being sued. In the case of 
misdescription of a party, the court may at any stage of the 
suit/proceedings permit correction of the cause-title so that the 
party before the court is correctly described; however, a 
misdescription of a party will not be fatal to the maintainability of 
the suit/proceedings. Though, Rule 9 of Order 1 C.P .C. mandates 
that no suit shall be defeated by reason of the misjoinder or non-
joinder of parties, it is important to notice that the proviso thereto 
clarifies that nothing in that Rule shall apply to non-joinder of a 
necessary party. Therefore, care must be taken to ensure that the 
necessary party is before the court, be it a plaintiff or a defendant, 
otherwise, the suit or the proceedings will have to fail. Rule 10 
of order 1 C.P.C. provides remedy when a suit is filed in the name 
of the wrong plaintiff and empowers the court to strike out any 
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party improperly joined or to implead a necessary party at any 
stage of the proceedings.” 

(Emphasis added) 
 
 The Court thus held that writ is not maintainable unless the Union of 

India or the State, as the case may be, impleaded as a party. (See also: Tridip 

Ku. Dingal & Ors. V. State of West Bengal & Ors., (2009) 1 SCC 768.) In Bal 

Niketan Nursery School V. Kesari Prasad, AIR 1987 SC 1970; and Amit Kumar 

Shaw & Anr. V. Farida Khatoon & Anr., (2005) 11 SCC 403, the Supreme Court 

held that a party can be impleaded at any stage of the proceedings including at 

the  appellate forum. A Full Bench of Kerala High Court in Kerala State 

represented by Chief Secretary to Government, Trivandrum V. General 

Manager, Southern Railway, Madras, AIR 1965 Ker 277 held that suit is not 

maintainable if instituted against Railway Administration. The condition 

precedent for its maintainability is that it must be instituted against the Union 

of India. In Smt Saila Bala Dassi V. Smt Nirmala Sundari Dassi & Anr., AIR 

1958 SC 394 the Constitution Bench of the Supreme Court held that in 

exercise of the powers under Order 1 Rule 10 CPC or in exercise of its inherent 

jurisdiction the Court on an application or suo motu, if considered necessary, 

may implead a party at any stage. While deciding the said case, reliance was 

placed upon Vanjiappa Goundan V. N.P.V.L.R. Annamalai Chettiar & Ors.,  AIR 

1940 Mad 69. A similar view has been reiterated by Apex Court in State of 

Kerala V. General Manager, Southern Railway, Madras, AIR 1976 SC 2538. A 

Constitution Bench of Supreme Court in State of Punjab V. O.G.B., Syndicate 

Ltd, AIR 1964 SC 669 held that if relief is sought against the State, suit lies 

only against the State, but, it may be filed against the Government if the 

Government acts under colour of the legal title and not as a Sovereign 

Authority, e.g., in a case where the property comes to it under a decree of the 

court. The Rajasthan High Court in Pusha Ram V. Modern Construction Co. (P) 

Ltd, Kota AIR 1981 Raj 47, held that to institute a suit for seeking relief against 

the State, the State has to be impleaded as a party. But misdescription showing 

the State as Government of the State may not be fatal and the name of party 

may be permitted to be amended, if such an application is filed. In Bhupendra 

Narayan Sinha Bahadur V. Rajeswar Prasad Bhakat & Ors., AIR 1931 PC 162 

the Privy Council held that the Court has ample power to remove technical 

objections to remedy the defects under Order 1 Rule 10 CPC by adding the 

proforma defendant as co-plaintiff. It can be done at the appellate stage also. 

Such a course should be adopted where it is necessary for a complete 

adjudication upon the question involved in the suit and to avoid multiplicity of 

proceedings.  

 

 A similar view has been reiterated in R.S. Maddanappa V. Chandramma 

& Anr., AIR 1965 SC 1812; Kiran Tandon V. Allahabad Development Authority 

& Anr., AIR 2004 SC 2006; Dalbir Singh & Ors. V. Lakhi Ram & Ors., AIR 1979 

P & H 10; and Nishabar Singh V. Local Gurudwara Committee Manji Sahib, 
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Karnal & Anr., AIR 1986 Pun 402. In Udit Narain Singh Malpaharia V. 

Additional Member Board of Revenue, Bihar AIR 1963 SC 786, a Constitution 

Bench of the Supreme Court considered the issue as to who is a necessary 

party and held that a person who is directly affected or against whom relief is 

sought is a necessary party and in case the matter is decided without 

impleading him the judgment and order shall not be binding on him having 

been passed in violation of the principles of natural justice. Such a judgment or 

order cannot be effective one.  

 

 While considering the application for impleadment under Order 1, Rule 

10, CPC, the Court must keep in mind that plaintiff is the sole architect of his 

plaint and he has a right to choose his own adversary against whom he seeks 

relief. Mere apprehension of any party that the plaintiff and defendant of the 

suit may collusively get their suit decided remains unfounded as whatever may 

be the judgment and order in a suit it cannot be binding on him as he was not 

a party in the suit. Such judgment or order shall have no legal effect so far as 

the person who is not a party in the case is concerned. Impleadment may be 

necessary to avoid multiplicity of the suit, but it cannot be the sole ground. 

Facts and circumstances of the case must show that unless a person is 

impleaded in the suit there is likelihood of further litigation in the same matter 

on the same issues. The plaintiff being the master of the suit cannot be 

compelled to file the same against whom he does not wish to fight and against 

whom he does not claim any relief. It is only in exceptional circumstances 

where the Court finds that the addition of a new party is absolutely necessary 

to enable it to adjudicate effectively and completely the matter in controversy 

between the parties it will added him as a party.  In Jaikaran Singh V. Sita 

Ram Agarwalla & Ors., AIR 1974 Pat. 364, the Patna High Court examined a 

case where the landlord filed a suit for eviction of a tenant, the tenant pleaded 

that the title of the property has subsequently vested with a third party. 

Therefore, the third party was a necessary party to the suit. The Court rejected 

the contention observing that the said person who claims title can file a 

separate suit for declaration of his title, but he cannot be arrayed as a party in 

a eviction suit. In M/s. Jayashree Chemicals Ltd. V. K. Venkataratnam & Ors, 

AIR 1975 Ori. 86, the Court held that it is not permissible that by moving an 

application under Order 1,Rule 10, CPC the nature of the suit can be changed. 

Therefore, in case of a plain and simple eviction suit if another person files an 

application claiming to have title over the suit property, it would amount to 

converting the simple suit for eviction into a suit for declaration of title. The 

said course would amount to substitute a new suit in place of old one. 

 

 In Chamiar Kunchelan V. Kandan Damodaran, AIR 1960 Ker. 284, the 

suit was filed for recovery of arrears of rent. Another person filed an application 

for impleadment on the ground that he was in possession of half of the suit 

property as owner. The question arose as to whether the applicant was the 
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owner or trespasser. The Court held that the suit had been filed for arrears of 

rent and it cannot be converted into a complicated title suit by addition of 

parties and to adjudicate upon title of the parties. In Pravat Kumar Misra V. 

Prafulla Chandra Misra & Anr.  AIR 1977 Ori. 183, a suit for eviction of tenant 

was filed and a person made an application claiming title over the suit property 

and thus applied for impleadment. The Court rejected the application on the 

ground that in the suit no relief has been claimed against the applicant nor his 

rights were to be determined therein and the judgment and order passed in the 

suit cannot adversely affect him as he was not the party to the suit. Therefore, 

he was not a necessary party. (See also: Vidhur Impex & Traders (P) Ltd. V. 

Tosh Investments (P) Ltd., (2012) 8 SCC 384) In Firm of Mahadeva Rice and Oil 

Mills & Ors. V. Chennimalai Goundar, AIR 1968 Mad. 287, the Court held that 

unless the Court comes to the conclusion that the applicant is one for whose 

presence the question in the suit cannot be completely and effectively 

adjudicated upon, the question of his addition does not arise. Merely because 

impleadment would avoid multiplicity of suits and it would be convenient for 

purpose of trial application cannot be allowed as there are not relevant 

considerations.  

 

 The Court has to restrict the case only for determining the real 

controversy between the parties and when it is found that the third party is 

necessary only then he may be impleaded. In Motiram Roshanlal Coal Co.(P) 

Ltd. V. District Committee, Dhanbad & Ors, AIR 1962 Pat. 357, the Court held 

that a plaintiff cannot be compelled to add a party against his wishes, and in 

spite of his protest to litigate against such a person against his choice. Merely 

because a person is indirectly interested in the suit property, he cannot become 

a necessary party.  

 

 The Court must keep two principles in mind while considering such a 

question, i.e., (1) when the applicant ought to have joined as plaintiff or 

defendant, and is not so joined, or (2) when without his presence the questions 

in the suit cannot be completely decided. The plaintiff is a dominus litus of his 

case. He cannot be forced to add a party against his wishes or a person against 

whom he had not claim for relief. Therefore, the Court must invariably take into 

account the wishes of the plaintiff before adding a third person as a defendant 

to his suit claiming no relief against such third person. A person may be having 

interest in the property, but the plaintiff does not claim any relief. So he cannot 

be permitted to add it and the Court must keep in mind the issue as to whether 

there is anything in the suit which cannot be determined on account of his 

absence in the party array or whether there will be prejudice by his not being 

added. Person seeking impleadment should have a direct interest in the suit 

property. A third party cannot be allowed to enforce himself on the plaintiff to 

get his title decided when no such question arises between the parties to the 

litigation. However, there cannot be any absolute bar to implead a person 
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against the plaintiff’s consent in a fit and proper case where the applicant is 

found to be a necessary party. In J.J. Lal Pvt. Ltd. & Ors. V. M.R. Murali & 

Anr., AIR 2002 SC 1061, the Supreme Court held as under::- 

 

“Both the sets of applications raise such controversies 
as are beyond the scope of these proceedings. This is a 
simple land-lord-tenant suit. The relationship of 
Municipal Corporation, with the respondents and their 
mutual rights and obligations are not germane to the 
present proceedings. Similarly, the question of title 
between Hemlata Mohan and the respondents cannot be 
decided in these proceedings. The impleadment of any of 
the applicants would change the complexion of litigation 
and raise such controversies as are beyond the scope of 
this litigation. The presence of either of the applicants is 

neither necessary for the decision of the question 
involved in these proceedings nor their presence is 
necessary to enable the Court effectually and completely 
to adjudicate upon and settle the questions involved in 
these proceedings. They are neither necessary nor 
proper parties. Any decision in these proceedings would 
govern and bind the parties herein. Each of the two 
applicants is free to establish its own claims and title 
whatever it maybe in any independent proceedings 
before a competent forum…” 

 
 
 In Vijay Lata Sharma V. Rajpal & Anr., (2004) 6 SCC 762, the Supreme 

Court considered the case where the proceeding for release of the premises 

under the provisions of Section 21 of U.P.Urban Buildings (Regulation of 

Letting, Rent and Eviction) Act, 1972 were pending and a person filed an 

application for impleadment on the ground of acquiring title on the basis of a 

will left by the owner before his death. The Court held that as the release of 

building had nothing to do with ownership of the suit premises, such a person 

was neither necessary nor a proper party and application for release would be 

decided without his presence.  

 More so, the issue of title cannot be decided by the Prescribed Authority 

in those proceedings. In Kasturi V. Iyyamperumal & Ors., AIR 2005 SC 2813, 

during the pendency of the suit for specific performance of contract for sale, a 

third party claimed independent title and possession over the contracted 

property, and filed an application for impleadment. The Court held that such 

an application would enlarge the scope of the suit for specific performance of 

contract to the suit for title and possession. As the nature of the suit itself 

would change, the impleadment was not required. To decide the right, title and 

interest in the suit property of the third party to the contract is beyond the 

scope of the suit for specific performance of the contract and the same cannot 

be converted into a regular title suit. In case the nature and character of the 

suit is converted by impleadment, the application has to be rejected. The Court 

further held as under:- 

 

“… This addition, if allowed would lead to a complicated 
litigation by which trial and decision of serious 
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questions which are totally outside the scope of the suit 
would have to be gone into. As the decree of a suit for 
specific performance of the contract for sale, if passed, 
cannot, at all, affect the right, title and interest of 
(applicants) in respect of the contracted property…… 
((Plaintiff) is dominus litus and cannot be forced to add 
parties against whom he does not want to fight unless it 
is a compulsion of the rule of law. It is well settled that 
in a suit for specific performance of contract for sale, the 
lis between the appellant and respondent Nos. 2 and 3 
shall only be gone into and it is also not open to the 
Court to decide whether the respondent nos. 1 and 4 to 
11 have acquired any title and possession of the 
contracted property as that would not be germane for 
decision in the suit for specific performance of the 
contract for sale, that is to say in a suit for specific 

performance of the contract for sale the controversy to 
be decided raised by the appellant against respondent 
Nos. 2 and 3 can only be adjudicated upon, and in such 
a list the Court cannot decide the question of title and 
possession of the respondent Nos. 1 and 4 to 11 relating 
to the contracted property.” 

 
 
 While deciding the said case, a heavy reliance has been placed by the 

Court upon its earlier judgment in Vijay Pratap V. Sambhu Saran Sinha, AIR 

1996 SC 2755 wherein it was held that the scope of the suit cannot be enlarged 

by addition of a party and suit for specific performance cannot be converted 

into a suit for title and possession. In Sumtibai & Ors. V. Paras Finance Co. 

Regd. Partnership Firm, AIR 2007 SC 3166, the Apex Court held that if a party 

can show fair semblance of title and interest, he is entitled to make an 

application for impleadment. In Sunil Gupta V. Kiran Girhotra & Ors., (2007) 8 

SCC 506, the Apex Court held that a probate can be granted only to an 

executor appointed by a Will.  

  

 A transferee of a property during the pendency of such a proceeding is 

not a necessary party. Similar view has been reiterated by the Apex Court in 

Krishna Kumar Birla V. Rajendra Singh Lodha & Ors., (2008) 4 SCC 300; and 

Babulal Khandelwal & Ors. V. Balkishan D. Sanghvi & Ors., AIR 2009 SC 67. 

(See also: District Collector, Srikakulam & Ors. v. Bagathi Krishna Rao & 

Anr., AIR 2010 SC 2617) Objection regarding, cannot be permitted to be raised 

for the first time before Supreme Court when same not resulted in failure of 

justice, although Supreme Court can implead a party on application wherever 

necessary. (Vide: Church of Christ Charitable Trust and Educational 

Charitable Society represented by its Chairman v. Ponniamman 

Educational Trust represented by its Chairperson/Managing Trustee (2012) 

8 SCC 706). Thus, an application for impleadment can be allowed in case the 

person is found to be a necessary party. His impleadment is found to be 

absolutely necessary to enable the Court to adjudicate the issues effectively and 

completely. Person sought to be impleaded must have direct interest in the suit 

property. Avoidance of multiplicity of litigation cannot be a sole criterion for 

deciding the application. Generally a party cannot be impleaded against the 
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wishes of the plaintiff, who is the master of his suit and he is not seeking any 

relief against such party.   

 

   IMPORTANCE OF PLEADINGS: 

 

 In Gajanan Krishnaji Bapat & Anr. v. Dattaji Raghobaji Meghe & 

Ors., AIR 1995 SC 2284; the Supreme Court held that the court cannot 

consider any fact which is beyond the pleadings of the parties. The parties have 

to take proper pleadings and establish them by adducing evidence that by 

virtue of a particular irregularity/illegality, the result of the election has been 

materially affected. Pleadings and particulars are required to enable the court 

to decide the rights of the parties in the trial. Thus, the pleadings are of more 

help to the court in narrowing down the controversy involved and it informs the 

parties concerned to the question in issue, so that the parties may adduce 

appropriate evidence on the said issue. It is a settled legal proposition that “as 

a rule, relief not founded on the pleadings should not be granted.” Therefore, a 

decision of a case cannot be based on grounds outside the pleadings of the 

parties. The pleadings and issues are to ascertain the real dispute between the 

parties and to narrow the area of conflict and to see just where the two sides 

differ. (Vide : Sri Mahant Govind Rao v. Sita Ram Kesho, (1898) 25 Ind. App. 

195; M/s. Trojan & Co. v. RM. N.N. Nagappa Chettiar, AIR 1953 SC 235; 

Raruha Singh v. Achal Singh & Ors.; AIR 1961 SC 1097; Om Prakash Gupta 

v. Ranbir B. Goyal, AIR 2002 SC 665; Ishwar Dutt v. Land Acquisition 

Collector & Anr., AIR 2005 SC 3165; Kores (India) Ltd. v. Bank of 

Maharashtra, (2009) 17 SCC 674 and State of Maharashtra v. Hindustan 

Construction Company Ltd., (2010) 4 SCC 518.) The Apex Court in Ram 

Sarup Gupta (dead) by L.Rs. v. Bishun Narain Inter College & Ors., AIR 1987 

SC 1242 held as under: - 

 

“It is well settled that in the absence of pleading, evidence, if 

any, produced by the parties cannot be considered. It is also 
equally settled that no party should be permitted to travel 
beyond its pleading and that all necessary and material facts 
should be pleaded by the party in support of the case set up 
by it. The object and purpose of pleading is to enable the 
adversary party to know the case it has to meet…….. In such 
a case it is the duty of the court to ascertain the substance of 
the pleadings to determine the question.” 

 
 
The Supreme Court in Bachhaj Nahar v. Nilima Mandal & Ors. AIR 2009 SC 
1103, held as under:- 
 

“The object and purpose of pleadings and issues is to ensure 
that the litigants come to trial with all issues clearly defined 
and to preven cases being expanded or grounds being shifted 
during trial. Its object is also to ensure that each side is fully 
alive to the questions that are likely to be raised or 
considered so that they may have an opportunity of placing 
the relevant evidence appropriate to the issues before the 
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court for its consideration.” 

 

 The object of issues is to identify from the pleadings the questions or 

points required to be decided by the courts so as to enable parties to let in 

evidence thereon. When the facts necessary to make out a particular claim, or 

to seek a particular relief, are not found in the plaint, the court cannot focus 

the attention of the parties, or its own attention on that claim or relief, by 

framing an appropriate issue…….. Thus it is said that no amount of evidence, 

on a plea that is not put forward in the pleadings, can be looked into to grant 

any relief. The jurisdiction to grant relief in a civil suit necessarily depends on 

the pleadings, prayer, court fee paid, evidence led etc.” Clever drafting creating 

illusions of cause of action are not permitted in law and a clear right to sue 

should be shown in the plaint. (Vide: I.T.C. Limited v. Debt Recovery 

Appellate Tribunal & Ors., AIR 1998 SC 634, T. Arivandandam v. T.V. 

Satyapal & Anr. AIR 1977 SC 2421). In J.K. Iron & Steel Co. Ltd, Kanpur v. 

The Iron and Steel Mazdoor Union, Kanpur, AIR 1956 SC 231, the Apex 

Court observed: 

 
  “It is not open to the Tribunals to fly off at a tangent and, 
disregarding the  
   pleadings, to reach any conclusions that they think are just and 
proper.” 
 
(See also: Kalyan Singh Chouhan v. C.P. Joshi, AIR 2011 SC 1127) 
 
 
 Order VIII Rule 1 provides that the defendant must file written 

statement within 30 days  of the service of summons on him. The court may 

extend the period by recording reasons upto 90 days. Thus, extension can be 

given only for a period of 60 days, however, it is the discretion of the Court to 

extend the time further. (Vide: Ramesh Chand Ardawatiaya V.Anil Panjwani, 

AIR 2003 SC 2508; Debjani Mishra V. Uttam Kumar Mishra, (2004) 13 SCC 

627; Iridion India Telecom Ltd. V. Motorola Inc, (2005) 2 SCC 145; Kailash V. 

Nanhku & Ors., AIR 2005 SC 2441; Salem Advocate Bar Association, Tamil 

Nadu V. Union of India, AIR 2005 SC 3353; Shaikh Salim Haji Abdul 

Khayumsab V. Kumar & Ors., AIR 2006 SC 396; and Aditya Hotels (P) Ltd. 

Bombay Swadeshi Stores Ltd. & Ors., AIR 2007 SC 1574 and Sandeep Thapar 

v. SME Technologies Private Limited (2014) 2 SCC 302). In R.N. Jadi & Bros. & 

Ors. V. Subhashchandra, (2007) 6 SCC 420, the Apex Court held that it would 

be proper to encourage the belief of the litigants that the imperative of Order 8 

Rule 1 must be adhered to, and that only in rare and exceptional cases a delay 

thereof, should be condoned. In Andhra Bank V. A.B.N. Amro Bank NV & Ors., 

(2007) 6 SCC 167, the Apex Court held that a few days’ delay in filing the 

written statement should be condoned considering the facts of a particular 

case. In Zolba V. Keshao & Ors., AIR 2008 SC 2099, the Court had taken a 

similar view observing that the provisions are not mandatory.  
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 Written statement— Mohammad Yusuf v. Faij Mohd. & Ors., 2009 (3) 

SCC 513. Order VIII Rule 5 provides that, every allegation of fact in the plaint 

must be specifically and necessarily denied, not admitting any of the pleadings 

otherwise it will be assumed that the defendant has admitted the allegation(s). 

(Vide: Tek Bahadur Bhujil V. Debi Singh Bhujil & Ors, 1966 SC 292; Jahuri 

Sah V. Dwarika Prasad Jhunjhunwala & Ors, AIR 1967 SC 109; 

M.L.Subbaraya Setty V. M.L.Nagappa Setty, (2002) 4 SCC 743; Rakesh 

Wadhawan & Ors. V. M/s Jagdamba Industrial Corporation & Ors., AIR 2002 

SC 2004; Sushil Kumar V. Rakesh Kumar, (2003) 8 SCC 673; and Seth 

Ramdayal Jat V. Laxmi Prasad (2009) 11 SCC 545. In Manager, R.B.I., 

Bangalore V. S. Mani & Ors., AIR 2005 SC 2179, the Apex Court held that 

pleadings cannot be a substitute for evidence. Non-denial of or nonresponse to 

a plea that is not supported by evidence cannot be enough. Evidence is 

required to be adduced by the plaintiff to prove the same. In the case of Food 

Corp. of India V. Pala Ram, (2008) 14 SCC 32, it was held that there was non 

rebuttal of court decision affecting jurisdiction. It was held that the decision 

does not become applicable merely because the opposite party has not rebutted 

it. In Zolba V. Keshao & Ors., 2008 AIR SCW 2739, the Court had taken a 

similar view observing that the provisions are not mandatory. 

 

 Counter claim—Order VIII Rule 6-A (See Laxmidas Dayabhai 

kabrawala v. Nanabhai Chunilal Kabrawala & Ors., AIR 1964 SC 11 ; 

Mahendra Kumar & Anr.v. State of Madhya Pradesh & Ors., AIR 1987 SC 1395 

; Jag Mohan Chawla & Anr.v. Dera Radha Swami Satsang & Ors., AIR 1996 SC 

2222; and Smt. Gowramma v. Nanjappa & Ors., AIR 2002 Kant 76). 

 

 Order VIII Rule 9 provides for subsequent pleadings. In Shakoor & Ors. 

V. Jaipur Development Authority, Jaipur & Ors., AIR 1987 Raj 19, the Court 

considered the application of the provisions of Order 8 Rule 9 even in a case of 

miscellaneous application under Order 39 rule 1, C.P.C. and held that 

undoubtedly the contingency of filing a rejoinder does not arise in every case 

because it would arise only in such cases where some new plea or fact is 

introduced by the defendant in his reply, only with the leave of the Court and 

the purpose of putting such an embargo is that the plaintiff may not be 

permitted to introduce a pleading subsequently by a rejoinder.  

  

 The procedure provided for a trial of the Suit and miscellaneous 

proceedings is meant for determining the truth and to do justice. The procedure 

is always a hand-maid of justice and full opportunity should be given to the 

parties to bring forth their case before the Court, unless such procedure is 

specifically prohibited under the law and if the Court is satisfied that 

subsequent pleadings should not be permitted, the plaintiff cannot be denied 

his right to file a rejoinder. In Veerasekhara Varamarayar V. Amirthavalliammal 

& Ors., AIR 1975 Mad. 51, a Division Bench of the Madras High Court held 
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that where the defendant brings in new facts in the written statement, the 

plaintiff must get a chance to file a rejoinder, challenging the truth and the 

binding nature of the allegations/averments made in the written statement. 

However, the law does not compel the plaintiff to file a replication/ rejoinder 

and the plaintiff cannot be deemed to have admitted the same simply because 

he had not filed the rejoinder. In Rohan Lal Choudhary V. Prem Prakash 

Gupta, AIR 1980 Pat. 59, the Patna High Court has taken the same view 

holding that the plaintiff is entitled to join issues with the defendant in respect 

to all those allegations which are made in the written statement and may lead 

evidence in rebuttal of those allegations notwithstanding the fact that he did 

not file any rejoinder. In M/s Ajanta Enterprises V. Bimla Charan Chatterjee & 

Anr., 1987 RLR 991, this Court held that it is not permissible to file a rejoinder 

to all allegations made in the written statement and the rejoinder or replica can 

be filed with the permission of the Court only if the defendant has raised a plea 

of new facts and, thus, permission must be granted after taking into 

consideration all the facts and circumstances of the case, especially the pleas 

which have been raised in the written statement. 

  

 In the garb of submitting a rejoinder, a plaintiff cannot be allowed to 

introduce new pleas in his plaint so as to alter the basis of his plaint. In a 

rejoinder, plaintiff can explain certain additional facts which have been made in 

the written statement, but he cannot be allowed to come forward with an 

entirely new case in the rejoinder. The original pleas cannot be permitted to be 

altered under the garb of filing a rejoinder. Rejoinder/replication cannot be 

permitted for introducing pleas which are not consistent with the earlier pleas. 

In State of Rajasthan V. Mohammed Ikbal, 1998 DNJ (Raj.) 275, the Court 

considered its earlier judgments in M/s Ajanta Enterprises (supra) and M/s 

Gannon Dunkerley & Co. Ltd. V. Steel Authority of India Ltd., Rourkela, AIR 

1993 Ori 141, and held that the plaintiff cannot be allowed to introduce new 

pleas under the garb of filing rejoinder, so as to alter the basis of his plaint.  

 

 In rejoinder, plaintiff has a right to explain the additional facts 

incorporated by the defendant in his written statement. In rejoinder, plaintiff 

cannot be permitted to come forward with an entirely new case or raise 

inconsistent pleas so as to alter his original cause of action. In Ishwar Lal & 

Anr. V. Ashok & Anr., 1998 (2) RLW 730, the Court held that rejoinder affidavit 

can be filed only with leave of the Court and it is a matter of judicial discretion 

vested in the trial court which should be exercised only if there are cogent 

reasons to allow the plaintiff to file rejoinder to the written statement. In Saiyed 

Sirajul Hasan V. Sh. Syed Murtaza Ali Khan Bahadur & Ors., AIR 1992 Del. 

162, the Delhi High Court had held that rejoinder cannot be filed as a matter of 

right and it is an absolute discretion of the Court to grant leave to present a 

fresh pleading. A party seeking permission under Order 8 Rule 9 has to provide 

“cogent reason for permission” to file additional plea.In M/s Anant 
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Construction (P) Ltd. V. Ram Niwas, 1995 (1) Current Civil Cases 154, the Delhi 

High Court held that a replication to written statement cannot be filed, nor can 

be permitted to be filed ordinarily, much less in routine. The Court has a 

discretion to permit replication after scrutinizing the plaint and the written 

statement, if it comes to the conclusion that the plaintiff can be permitted to 

join specific pleadings to a case, specifically and newly raised in the written 

statement, and if such a need arises for the plaintiff introducing a plea by way 

of “confession and avoidance.” The Court further held that a mere denial of the 

defendant’s case by the plaintiff does not need replication, for the reason that 

he can safely rely on rules of implied or assumed traverse and joinder of issue.  

 

 Thus, in sum and substance, the plaintiff cannot be permitted to raise a 

new plea under the garb of filing rejoinder-affidavit, or take a plea inconsistent 

to the pleas taken by him in the petition, nor the rejoinder can be filed as a 

matter of right, even the Court can grant leave only after applying its mind on 

the pleas taken in the plaint and the written statement. Leave can be granted 

by the Court to file replication/ rejoinder on an oral request of petitioner-

plaintiff as held in a case reported in 1972 (2) Mys. L.J. 328, for the reason that 

the provisions of Order 8 Rule 9 C.P.C. do not require any written application. 

 
 Order VIII Rule 10 prescribes the procedure adopted by the court when 

party fails to present written statement called for. In case of Balraj Taneja & 

Anr.v. Sunil Madan & Anr., AIR 1999 SC 3381, held that the court should not 

act blindly on the averments made in the plaint merely because the written 

statement has not been filed by the Defendant traversing the facts set out by 

the Plaintiff therein. Where a written statement has not been filed by the 

Defendant, the court should be little cautious in proceeding under Order VIII 

Rule 10, Code of Civil Procedure. Before passing the judgment against the 

Defendant it must ensure that even if the facts set out in the plaint are treated 

to have been admitted, a judgment could possibly be passed in favour of the 

Plaintiff without requiring him to prove any fact mentioned in the plaint. (See 

also: Ramesh Chand Ardawatlya v. Anil Panjwani, AIR 2003 SC 2508; 

Bogidhola Tea & Trading Co. Ltd. & Anr. v. Hira Lal Somani, AIR 2008 SC 911; 

and Maya Devi v. Lalta Prasad (Civil Appeal No. 2458 of 2014 decided on 

19.2.2014). 

 

 To adjudicate in civil dispute pleadings are verymuch importance. 

Deciding jurisdiction, place of institution, pleadings play a major role. The 

parties to the suit errade in the plaint do throw light on place of instituion as 

well jurisdiction. It also decides resjudicata and subjudice. The written 

statement shall plea answering averments made in the plaint with specific 

defence. On a whole pleadings have to be carefully gone through by the judicial 

officer to arrive at just conclusion, and the pleadings shall be supported with 

the evidence.  In numbering the suit caution has to be taken in jurisdiction, 



30 | P a g e  

 

 

deciding the forum basing on the pleadings with these observation I conclude 

the topics assigned to me. The relevant extract is obtained over the inter-net on 

research. 

 

 

     {C.PURUSHOTTAM KUMAR} 
     III Additional District Judge, Tirupati 

 
 

PAPER PRESENTATION ON TOPIC RELATED TO 
 

1)  SUITS - INSTITUTION, PLACE OF INSTITUTION 

AND PARTIES TO THE SUIT. 

2)   RES JUDICATA AND RES SUB JUDICE, ON 

PLEADINGS, PLAINTS AND WRITTEN STATEMENTS. 

 
BY  

SRI C.PURUSHOTTAM KUMAR,  
III ADDITIONAL DISTRICT JUDGE, TIRUPATI 

(THE THEN X ADDITIONAL DISTRICT JUDGE, TIRUPATI) 
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Suits - Institution - Place of institution - parties to the suit 

Res-judicata and Res-subjudice. Pleadings- Plaint and Written statement. 

 
Paper presentation by 

T. Ramachnadrudu, 

Addl. Senior Civil Judge, Tirupati 

 

Suits - Institution - Place of institution  

Section 9 CPC:- As per the above provision of C.P.C., it confers jurisdiction on civil courts to try all 

civil suits unless they are barred whether expressly or impliedly. Yarlagadda Yugandhar and another 

Vs. State of A.P. rep. by the District Collector, Visakhapatnam and others- 2017 (6) ALT 44 ( D.B. ). 

RAMESH RANGANATHAN and S. RAVI KUMAR,jj. 

 
Section 9 CPC:- Jurisdiction of civil court to take cognizance of cases arising under Land Acquisition 

Act stood barred by necessary implication.-  State of A.P. rep. by Collector, West Godavari District, 

Eluru v. Konala Subbireddy- 2008 (1) ALT 486 ( S.B. ). P.S. NARAYANA,j. 

 
 

Section 9 CPC:- When reliefs claimed under Land Acquisition Act cannot be granted by civil court 

for want of jurisdiction, they cannot be allowed on the ground of equity since law prevails over 

equity. -  State of A.P. rep. by Collector, West Godavari District, Eluru v. Konala Subbireddy- 2008 

(1) ALT 486. P.S. NARAYANA,j. 

 
 

Bar of Suit:-  Question as to whether a suit is barred by any law or not would depend on facts and 

circumstances of each case. - Om Aggarwal Vs. Haryana Financial Corporation and others - 2015 (3) 

SCJ 733 ( D.B. ). ABHAY MANOHAR SAPRE and RANJAN GOGOI,jj. 

 

Stay of suit:-  Section 10 CPC. The words of Section 10 CPC are mandatory and the test to determine 

whether the matter in issue in the second suit is also directly and substantially in issue in the 

previously instituted suit and whether if the first suit is determined the matters raised in the second 

suit and hit by res-judicata by reason of the decision in the prior suit. - Marisheety Pedda Gangaram 

Vs. Chukka Hanumandlu and another- 2017 (5) ALT 594 ( S.B. ) A. RAJASHEKER REDDY,j. 

 

Stay of suit:- Section 10, CPC can be invoked to stay the subsequent suit only where the whole of the 

subject matter in the previous suit and the subsequent suit is identical and where the decision in the 

previous suit operates as res judicata in the subsequent suit. It is not sufficient if only few of the 

matters in issue are common. (Paras 35 and 36). - Amrutlal and Company, Merchants and 

Commission Agents, Nizamabad Vs. Rankids Impex Private Limited, New Delhi - 2015 (1) ALT 730. 

M.S. RAMACHANDRA RAO,j. 

 
 
 

Civil Court jurisdiction:-  Civil Court would have jurisdiction to determine whether the action of the 

respondents/defendants in denying the permanent membership to the appellant/plaintiff, is in 

conformity with the aforesaid rules and whether principles of natural justice were indeed followed. - 

Capt. D.K. Giri Vs. Secunderabad Club rep. by its Secretary, Picket, Secunderabad and others - 2018 

(1) ALT 140. U. DURGA PRASAD RAO,j 

 

Civil Court Jurisdiction:- Cause of action. Section 20 (c). The entire transaction took place in 

Vijayawada and merely because the head office is at Hyderabad, the suit is not maintainable.  - 

Plywood Syndicate, a partnership firm and others Vs. M/s. National Ply Wood Industries Limited, 

Hyderabad - 2017 (6) ALT 496. D.V.S.S.SOMAYAJULU,j 

 

Suit based several promissory notes - Court-fee:- When suit is filed on the strength of SEVERAL 

PROMISSORY NOTES paying court fee on different promissory note amounts and when suit is 

decreed, defendant filing appeal has to pay court fee as paid by plaintiff and not only on decretal 

amount computing all amounts due on all the promissory notes. - Ranga Parameswari and others v. 

Ranga Madhusudhan Rao- 2009 (1) ALT 397. P.S. NARAYANA,j 
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Jurisdiction of Wakf Tribunal:-   The jurisdiction of all the courts, except conferring jurisdiction on 

the Wakf Tribunal, is ousted from determining any questions relating to wakf property, and even 

eviction of a tenant or determination of rights and objections of the lessor and the lessee of such 

property under the Act, shall be by a Wakf Tribunal, but not by any other Court. - Mohd. Taheruddin 

Vs. Mir Saber Ali Alvi and another- 2018 (2) ALT 723. M. SATYANARAYANA MURTHY,j 

 

Wakf Tribunal :- Having regard to the plaint averments and after a meaningful reading of the plaint 

averments, this Court is of the considered view that the subject-matter of the plaint falls within the 

purview of the Wakf Act and only Wakf Tribunal has jurisdiction in the matter and not a civil court. - 

Mohammed Ghouse Mohiuddin and others Vs. Syed Ismail Mohammed Shah - 2017 (1) ALT 779. M. 

SEETHARAMA MURTI,j 

 

Jurisdiction of Civil Court:- Jurisdiction of Court is plenary in nature, unless the same is ousted, 

expressly or by necessary implication, it will have jurisdiction to try all types of suits. Robust Hotels 

Pvt. Ltd. and others Vs. EIH Limited and others - 2017 (2) ALT(D.N.)(SC) 2 ( D.B. ). PINAKI 

CHANDRA GHOSE and ASHOK BHUSHAN,jj 

 

Bar of Civil Court Jurisdiction:-  1. The bar of jurisdiction of civil Court has to correlate to the 

conditions mentioned in Section 34 of SARFAESI Act. 2. A party to the lis or the third party who 

considers an order passed by a court as voidable or non est, must approach the court of competent 

jurisdiction to have the said order set-aside on such grounds as may be available in law. Robust 

Hotels Pvt. Ltd. and others Vs. EIH Limited and others - 2017 (2) ALT(D.N.)(SC) 2 ( D.B. ). PINAKI 

CHANDRA GHOSE and ASHOK BHUSHAN,jj. 

 
 

Parties to the Suit:   
 

Adding parties:-  Power of Court under Order 1 Rule 10, CPC for striking out or adding parties be 

exercised in a judicious manner giving proper reasoning. (Para 5). Khadirunnisa Begum and others 

Vs. D.S.N. Raju and others - 2015 (3) ALT 608 ( S.B. ) C.V. NAGARJUNA REDDY,j  
 
Necessary party in partition suit :-  Thumb rule in a suit for partition that all the necessary parties 
are to be impleaded and all the properties liable for partition are to be included, can no way be in 

dispute. - Motamarri Murali Mohan Rao Vs. Motammmari Ramachandra Rao and others - 2018 (2) 

ALT 439. 

 
 
Impleadment of party:- In a suit for specific performance, a third party to agreement of sale cannot 

maintain an application to come on record as a party unless he has fair semblance of title or interest in 

suit property. (Paras 10 and 11). Chodem Jayakumari Vs. Thanneru Venkata Krishnaiah and another 

- 2012 (2) ALT 38. G. CHANDRAIAH,j. 

 
Subsequent purchaser:-  If a party sought to be impleaded is a proper and necessary party to the 

proceedings, he can be impleaded at any stage of the proceedings.(Para 17). V. Narayana Reddy v. 

Smt. Ani Narayanan and another - 2009 (4) ALT 9.  N. VENKATA RAMANA,j 

 
Impleadment of third party :- Third party alienee pendente lite having direct interest in the 

immovable property in the suit for perpetual injunction may be permitted to come on record as 

necessary party to the litigation to protect his interest. - Katta Venkateswara Rao v. Ch.Leelavathi 

(died) and others - 2008 (6) ALT 323.  P.S. NARAYANA,j 

 
Res-Judicata and Res Sub judice:- 
 

Stay of suit:-  Section 10 CPC. The words of Section 10 CPC are mandatory and the test to determine 

whether the matter in issue in the second suit is also directly and substantially in issue in the 

previously instituted suit and whether if the first suit is determined the matters raised in the second 

suit and hit by res-judicata by reason of the decision in the prior suit. - Marisheety Pedda Gangaram 

Vs. Chukka Hanumandlu and another- 2017 (5) ALT 594 ( S.B. ) A. RAJASHEKER REDDY,j. 

 

Stay of suit:- Section 10, CPC can be invoked to stay the subsequent suit only where the whole of the 

subject matter in the previous suit and the subsequent suit is identical and where the decision in the 

previous suit operates as res judicata in the subsequent suit. It is not sufficient if only few of the 

matters in issue are common. (Paras 35 and 36). - Amrutlal and Company, Merchants and 
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Commission Agents, Nizamabad Vs. Rankids Impex Private Limited, New Delhi - 2015 (1) ALT 730. 

M.S. RAMACHANDRA RAO,j. 

 

Stay of suit:- The criterion for deciding whether the subsequent suit be stayed or not is whether there 

is identity of the matters directly and substantially in issue in the two suits, if there is, the subsequent 

suit must be stayed and if there is not, it will not be stayed. - Marisheety Pedda Gangaram Vs. Chukka 

Hanumandlu and another- 2017 (5) ALT 594. A. RAJASHEKER REDDY,j. 

 

Res judicata:-  If the plea of res judicata was not taken in the suit, it cannot be taken in the appeal as 

it must be deemed to have been waived. (Para 37). - Siddiquinnissa Begum, (Died) per LRs and others 

Vs. Shamsunnissa Begum (died) per LR and others - 2015 (2) ALT 285. M.S. RAMACHANDRA 

RAO,j. 

 

Res judicata - If any issue has been decided in earlier stage against the party, it cannot be allowed to 

reagitate the same at a subsequent stage in the same proceedings on the principle of res judicata. - 

Mattaparthi Satyanarayana v. Bhavana Seshagiri Rao - 2005 (3) ALT 106. G. BIKSHAPATHY,j. 

 
 

Pleadings:- PLaint and Written Statement:-  

 
 
Pleadings:- For the purpose of suit or appeal, pleadings  made in the plaint be taken into 

consideration for decision as to proper court fee payable.(Paras 12 to 14). -  Govind V.Shah and 

another Vs. Anila J. Shah and others -2013 (3) ALT 301 ( D.B. ). G. KRISHNA MOHAN REDDY 

AND ASHUTOSH MOHUNTA,jj. 

 

Plaint:  
 

Construction of Pleadings:-  Pleadings are not statutes and legalism is not verbatim Common sense 

should not be kept in cold storage, when pleadings are construed. - Cheedella Padmavathi (died) per 

LRs and others Vs. Cheedella Lakshminarasimha Rao (died) per LRs and others - 2015 (5) ALT 634. 

B. SIVA SANKARA RAO,j.  

 

Pleadings shall receive a liberal approach:-  Pleadings shall receive a liberal and not pedantic 

approach as meant to ascertain the substance and not form, it only requires the opposite party to 

know. - Cheedella Padmavathi (died) per LRs and others Vs. Cheedella Lakshminarasimha Rao 

(died) per LRs and others - 2015 (5) ALT 634. B. SIVA SANKARA RAO,j. 

 

Evidence in Absence of Pleadings:-  In the absence of pleadings, any evidence produced by parties 

generally cannot be considered No party shall be permitted to travel beyond its pleadings.  - 

Cheedella Padmavathi (died) per LRs and others Vs. Cheedella Lakshminarasimha Rao (died) per 

LRs and others - 2015 (5) ALT 634. B. SIVA SANKARA RAO,j. 

 

Plea not made specifically:-  Even a plea not made specifically from deficiency in pleadings, but if 

covered by implication and evidence let in and parties know the case, it can be looked into and even 

to give finding no issue framed is of no bar to formulate a point and decide.  - Cheedella Padmavathi 

(died) per LRs and others Vs. Cheedella Lakshminarasimha Rao (died) per LRs and others - 2015 (5) 

ALT 634. B. SIVA SANKARA RAO,j. 

 

Burden of proof and onus probandi:-  - Onus probandi is important in the early stages of the case It 

may assume importance where no evidence at all is let in on the question in dispute by either side The 

party on whom onus lies to prove a certain fact must fail.  - Cheedella Padmavathi (died) per LRs and 

others Vs. Cheedella Lakshminarasimha Rao (died) per LRs and others - 2015 (5) ALT 634. B. SIVA 

SANKARA RAO,j. 

 
 

Duty of the plaintiff:- (1) It is the duty of the plaintiff Under Order 7 and Order 6 CPC, to furnish in 

the full cause title and separate and independent addresses which are known as registered address for 

service of all the defendants The trial Court should not have been set them exparte but for ordering 
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fresh notice to correct address. (Para 11). (2) It is the fundamental principle from the latin maxim 

actus curiae neminem gravabit that act of court shall prejudice no man unless sanctioned by law. (Para 

11). - Bhargavi Real Estates Private Limited Vs. Kolanu Janardhana Reddy and others- 2016 (5) 

ALT 585 ( D.B. ). P.V. SANJAY KUMAR and B. SIVA SANKARA RAO,jj 

 

Plea of Fraud:-  Fraud is a matter which has to be specifically pleaded as per Order 6 Rule 4 of 

C.P.C. There should also be a clear proof of the fraud. - Mrs. M. Pratima Reddy Vs. NICCO UCO 

Alliance Credit Ltd., Kolkatta, rep. by its Managing Director- 2018 (1) ALT 160 ( D.B. ); (SURESH 

KUMAR KAIT and D.V.S.S.SOMAYAJULU,jj).  

 

Pleadings - Issues:- It is issues framed and not pleadings that guide parties in the matter of adducing 

evidence. - Sannidhi Satyanarayana Murthy and others v. Smt. Bangaru Rajeshwari - 2011 (4) ALT 

121. G. ROHINI,j. 

 
 

Where suit is based on the same cause of action, plaint shall be chargeable with a fee on the aggregate 

value of separate and distinct reliefs sought.-- S.C. Bose & Co., a parternship Firm rep. by S.C. Bose 

and others v. G. Srikanth - 2006 (4) ALT 589 

  

Plaint shall mean not the plaint proper but also the material or documents 

annexed thereto. 2014 (6) ALT 713, G.Venkata Swamy and Ors. Vs. State of 

A.P. 
 

Written Statement:  
Order 8 Rule 1. Filing of Written statement beyond the stipulated period:- HELD: Admittedly, 

there is a delay of more than four years in seeking to file the Written statement,  which would go to 

show that there was no diligence on the part of the defendant/Petitioner in protecting her so-called 

interests There being no weighty reasons for non-filing of the Written statements beyond the 

stipulated time, the order of the Court below rejecting to receive the same, at a belated stage cannot be 

found fault with CRP dismissed. - Jareena Sultana Vs. Chail Sings and others - 2018 (1) ALT 474.  

 

Courts can grant more than 90 days to file written statement:-  

Main object of the said provision (proviso to Order 8 Rule 1, CPC) is to avoid delays in conducting 

trials in civil cases The provision being in procedural law be held directory and not mandatory Power 

of Court to extend time beyond the said period not completely taken away For valid reasons, Courts, 

can grant some more time. - Chelimilla Chinna Venkataswamy and others Vs. Billapuram Gopala 

Krishna and others - 2015 (3) ALT 736. B. CHANDRA KUMAR,j 

 

Disposal of cases:-  It is always better if the matters are disposed of on merits rather than on 

technicalities Procedural law should not result in rendering substantial injustice to the parties. (Para 

10). Chelimilla Chinna Venkataswamy and others Vs. Billapuram Gopala Krishna and others - 2015 

(3) ALT 736. B. CHANDRA KUMAR,j. 
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WORKSHOP NOTES  

Suits- Institution, place of institution and parties to the suit 

Resjudicata and res sub judice, on pleadings, plaints and written 

statements 

Submitted by  

SRI J.ANJAIAH,   JUNIOR CIVIL JUDGE:: THAMBALLAPALLE.  

PLACE OF SUING: 

 

INTRODUCTION: 

 So whenever persons fail to solve a dispute among themselves they 

can approach the court  by filing suit. It is called institution of suit. There are 

various categories of Court. All categories can be classified under court to file 

as suit. 

 Section 15: Basic section: Every suit shall be instituted before the 

lowest Court which is competent to try it. 

Section 16: Suits to be instituted where the subject matter is situated: 

According to this section subject to the pecuniary limitation in the following 

cases the suit shall be filed in the Court where the subject matter is situated. 

1) For the recovery of immovable property with or without rent 

or profits. 

2) For the partition of immovable property.  

3) For foreclosure, sale or redemption in the case of a mortgage 

or charge upon immovable property. 

4) For the determination of any other right to or interest in 

immovable property. 

5) For compensation for wrong to immovable property and 

6) For recovery of movable property actually under the wrongful 

possession of defendant. 

Section 17: Where the suit immovable property is situated within the 

jurisdiction of two or more courts, the suit may be instituted before any one 

of such courts provided that such court has the pecuniary jurisdiction.  

Section 18:Uncertainly with regard to jurisdiction: Where there is 

uncertainly with regard to the jurisdiction of two or more courts on any 

immovable property- the court where the suit is brought, after recording 

reasons for such uncertainly may dispose of any suit relating to that 

property.  The decree passed by such court shall be deemed to be a decree 
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passed by a court which has the jurisdiction, provided that such court has 

pecuniary jurisdiction. 

Section 19: Suits for recovery of compensation for wrongs to persons 

or to movable property: At the option of plaintiff suit may be instituted 

before the court where the defendant resides or carries on business or 

personally works for gain or before the court where the cause of action has 

arisen provided that such court has the pecuniary jurisdiction. 

Section 20: In all other suits, at option of the plaintiff, the suit may be 

instituted before the court where the defendant resides or carries on 

business or personally works for gain or where the cause of action has arisen 

wholly or in part. 

However, if there are two or more defendants who reside within the 

jurisdiction of different courts suit may be instituted against all of them in 

any one of such courts, provided that the plaintiff gives a prior notice to all 

the defendants with regard to the place where he sues them or with the 

leave of the court where the suit is brought.  

Section 21:Objection as to jurisdiction. 

According to this Section, every objection as to jurisdiction, whether 

territorial or pecuniary, shall be taken in the court of first instance, at the 

earliest possible opportunity and in all cases, before or at the time of 

settlement of issues.  If the defendant fails to take such objection he is not 

allowed to take such objection in the appeal or revision.  

Note: Jurisdiction is the power or authority conferred by law. It cannot 

be conferred or taken away by the parties by an agreement.  However, if 

there are two or more courts which have the jurisdiction, the parties by an 

agreement, can confer an exclusive jurisdiction on any one of such courts 

and it is a valid agreement as held in Angela Insulations V.Devy Ashmore 

India Ltd., AIR 1995 SC 1766. 

 

Summary suits: Summary procedure is a legal procedure used for 

enforcing a right that takes effect further and more efficiently than ordinary 

methods.  

 

 

 

SUITS BY OR AGAINST THE GOVERNMENT OR PUBLIC OFFICERS IN 

THEIR OFFICIAL CAPACITY 
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SCOPE: Section 79 to 82 of the C.P.C. explain about the suits by or against 

the Government or Public Officers in their official capacity.  Order 27 of the 

Code explains about the procedure of proceedings by or against the 

Government or public officers in their official capacity.  There are 8 Rules in 

the Order -27. 

1. Title: Suits by or against Government: Section 79 provides 

in a suit by or against the Government, the authority to be named as 

plaintiff or defendant, as the case may be, shall be,--- 

a) In the case a suit by or against the Central Government, the 

Union of India. 

b) In the case of a suit by or against the state Government, the 

state. 

2. Notice: Section 80 enacts that no suit shall be instituted 

against the Government or against a public officer in respect of any 

act purporting to be done by such public officer in his official capacity, 

until the expiration of two months next after notice in writing has been 

delivered. 

a) The Central Government except where it relates to a railway, a 

secretary to the Government. 

b) In the case of suit against the Central Government where relates 

to a railway, the general manager of that railway. 

c) In the case of a suit against any other State Government, a 

secretary to that Government or the collector of that District; or 

in the case of public officer, delivered to him or left at his office, 

stating the cause of action, the name, description and place of 

residence of the plaintiff and the relief which he claims; and the 

plaint shall contain a statement that such notice has been so 

delivered or left.  

Object of section 80:  The object of Section 80 is the advancement of 

justice and the securing of public good by avoidance of unnecessary 

litigation.  The section is mandatory.  Two months time is a sufficient time, 

within this time, the Government or public officer concerned may settle the 

claim if possible section is express, explicit and mandatory and it admits no 

implications or exceptions.    

 

 

IMPORTANT POINTS ON SECTION 80: 
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A.  Where the cause of action has not arisen at the time of the 

notice, the notice is invalid. 

B. Where a person who has given notice dies, his successor should 

give fresh notice. 

C. In computing the period of limitation for instituting the suit, the 

period of notice under this section must be excluded. 

D. No notice is necessary in respect of an act following from an 

illegal act of public officer.  

E. No notice under this section is necessary, if a suit is filed as per 

direction while disposing of a writ petition. 

F. Urgent or immediate relief: Sub – Section (2) of Section 80 

provides that where an urgent or immediate relief is required by 

an applicant, he may approach the court and convince the court 

about his urgency. The court may admit such case if it is 

convinced.  But the court should not give any relief to the 

applicant in the suit, until the Government or public officer a 

reasonable opportunity of showing cause in respect of the relief 

prayed for in the suit.  If the court is not satisfied after hearing 

the parties, it may return the plaint for presentation to it after 

complying with the requirement of Sub- section (1) of Section 

80. 

G. Where after a notice under Sec.80, a suit is instituted, but the 

suit is withdrawn with liberty to the file a fresh suit.  It is not 

necessary that there should be fresh notice before second suit is 

instituted. 

H. Section 80 deals with two classes of cases--- (1) suits against 

the Government; and (ii) suits against public officers.  In the 

first case, notice under section 80 must be given in all cases.  In 

the second case, notice under section 80 is necessary only 

where the suit is in respect of any act purported to be done by 

which public officer in his official capacity. 

I. A Notice under Section 80 is given for the benefit of the 

defendant and there is nothing to prevent him from waiving. 

J. Technical defect: Section 80 (3) enacts that the suits against 

Government of public officers shall not be dismissed merely by 

any technical defect or mistakes in notice or any irregularity in 

the service thereof. 

III. Privileges to Public Officer: Section 83 provides the privileges to the 

public officer.  It gives exemption from arrest and personal appearance.  
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IV. Execution Decree: Section 82 provides that the execution shall not be 

issued on any decree against or by Government or Public Officer, unless it 

remains unsatisfied for the period of 3 months computed from the date of 

such decree.  

Problem: A withdraws a suit against State Government with permission to 

sue fresh.  No notice is given to the Government for the second suit.  The 

state contends that the second suit is not maintainable decide. 

Solution: (Refer Point –G above) 

SUITS BY OR AGAINST FIRMS 

INTRODUCTION: 

  Registration of firms is not compulsory. It is optional.  There is no 

penalty for non -registration. But it is necessary for the purpose of the suits. 

Section 69 of the Indian Partnership Act, 1932 provides that the partners of 

an unregistered firm  have no right to sue. 

1. Suits between partners and firm: A partner of an 

unregistered firm cannot sue the firm or his present or part co-

partners for any dispute arising out of any contract.  If a suit is 

filled without registration it is liable to be dismissed.  The defect 

cannot be rectified by subsequent registration.  

2. Suits between firm and third parties: An unregistered firm 

cannot sue any third party for the enforcement of any right 

arising from contract.  

Scope: The procedure to file the suits by or against firms and persons 

carrying on business in name other than own is explained in the Order 30 of 

the C.P.C. Order 30 contains 10 Rules. 

IMPORTANT POINTS: 

A. Suing of partners in name of firm: Rule 1 provides that any 

two or more persons claiming or being liable as partners and carrying 

on business in India may sue or be sued in the name of the firm of 

which such persons were partners at the time of the accruing of the 

cause of action, and any party to a suit may in such case apply to the 

court for a statement of the names and addresses of the persons who 

were at the time of accruing of the cause of action, partners in such 

firm to be furnished and verified by any one of the partners. 

B. Disclosure of partners’ name : Rule -2 states that where a 

suit is instituted by partners in the name of their firm, the defendant  

can demand to disclose all the partners of the firm. 



40 | P a g e  

 

 

C. Service: Rule -3 provides that the summons shall be served 

upon any one of more of the partners or at the principal place of 

partnership business upon any person having the control of 

management of the partnership business there 

D. Right to sue on death of partner: Rule -4 provides that 

where two or more person may sue or be sued in the name of the firm 

and any of such person die, whether before the institution or during 

the pendency of any suit, it shall not be necessary to join the legal 

representative of the deceased as a party to the suit.  

E. Notice in what capacity served? Rule -5 provides that the 

notice or summons shall be served on the person having the capacity 

of a partner of manager or both capacity. 

F. Appearance of partners: Rule -6 provides where persons are 

sued as partners in the name of their firm they shall appear 

individually in their own names.  Rule -7 enacts that only the partners 

shall attend before the court.  The manager is not competent to attend 

the court.  Rule 8 provides that any person served with summons as a 

partner may enter an appearance under protest, denying that he was 

a partner at any material time.  

G. Suit between co-partners: Rule -9 provides that Order -30 

applies also to suits between a firm and one or more of its partners 

therein and to suits between firm having one or more partners in 

common. No execution, however, can be issued in such suits except 

with the leave of the court.  Rule -10 provides that any person 

carrying on business is a name or style other than his own name, or a 

Hindu undivided family carrying on business under any name, may be 

sued in such name or style as if it were a firm name and in so far as 

the nature of such case permits, all rules under the Order -30 shall 

apply accordingly. 

INTER-PLEADER SUIT 

Meaning: Generally in a suit, there shall be dispute between the plaintiff 

and defendant. But in an inter-pleader suit the real dispute is between the 

defendants only.  The defendants inter-plead, i.e., plead against each other, 

instead of pleading against the plaintiff as in an ordinary suit. 

Example: A took the loan of Rs.10,000/- from two persons B & C. Now A is 

ready to pay back the loan amount to B and C.  The amount is ready  with A. 

But between B and C, a dispute arose to take the share of the principal and 

interest accrued thereon.  There was personal dispute between B and C 

regarding the share of interest.  They inter plead against each other.  As 
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soon as they settle their dispute between them, or it is settled by the court. 

A should pay the amount i.e., Principal + interest. Hence the reals dispute is 

between the defendant B and C but not between the plaintiff and defendants.  

This is called “Inter-pleader suit”.  The primary condition for an inter- 

pleader suit is that there must be more than two defendants in that suit.  

Scope: Section 88 explains the provisions about the “inter- pleader suit”. 

Order 35 lays down the procedure of the inter- pleader suit. Order 35 

contains 6 rules.  

Interpleader: Section 88 provides that where two or more persons claim 

adversely to one another the same debt, sum of money or other property, 

movable or immovable from another person, who claims claimant, such 

other person may institute a suit of inter pleader against all person to whom 

the payment or delivery shall be made and of obtaining indemnity for 

himself. 

Important Points: 

A. The applicant should satisfy the court that he has no interest in 

the subject matter of the suit, except for the charges and costs, 

otherwise he is disentitle to sue (Rule-1; order -35). 

B. Where the defendants do not claim adversely to one another or 

where the plaintiff admitting the title of one of the defendants is 

waiting to pay or deliver the property to him, the suit is not an inter-

pleader suit.  

C. The subject matter may be money, or the property movable or 

immovable, and it is capable of being paid /custody of court (Rule -2). 

D. There must be two or more defendants claiming the subject 

matter of the dispute.  

E. There must be no suit pending in which the rights of the rival 

claimants can be properly decided. 

F. A plaint in an interpleader suit can be amended by inclusion of 

new properties and joinder of new parties.  

G. There shall be no collusion between plaintiff and any of the 

defendants (Rule -1; Order -35). 

H. Agents and tenants are not entitled to institute inter pleader suit 

(Rule -5 /Order -35). 

 

I. Examples:  

(a) A deposits a box of jewels with B as his agent.  C alleges that 

the jewels are wrongfully obtained from him by A, and claims 
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them from B. B cannot institute an inter pleader suit against 

A and C.  

(b) A deposits a box of jewels with B as his agent.  He then 

writes to C for the purpose of making the jewels a security for 

debt due from himself to C.A afterwards alleges that C’s debt 

is satisfied and C alleges the contrary. Both claim the jewels 

from B. B may institute an inter pleader suit against A and C. 

 

ABATEMENT OF SUIT 

Meaning: 

Abate= decrease; diminish 

The plaintiff sues the defendant  in a suit on certain cause of action. While 

the suit is pending, the plaintiff, of the defendant may not be in a position to 

continue it, then the court stops the proceedings. Such a situation is called 

“Abatement of Suit”. 

Examples:  

a) Where pending an application for leave to sue as a pauper the 

applicant dies before leave is granted, the right to sue abates, 

and the legal representatives of the applicant cannot continue 

the same.  This is called “abatement of suit”. 

b) Right to sue in respect of torts:  In case of tort the maxim “actio 

personalis moritus cum persona”  (personal right to action dies 

with person) is generally applicable and therefore, one the death 

of either party the right to sue will come to an end i.e., 

abatement of suit arises.  

c) Where there is a joint decree for rent and in an appeal against 

the decree one of the respondents dies, and his legal 

representatives are not brought on record and the appeal 

abates. 

Scope: Order 22 deals with the creation, assignment or devolution of interest 

during the pendency of suits.  Such creation, assignment, or devolution may 

be brought about by:- 

1. The death of a party – Rules 1 to 6 of Order -22; 

2. His or her marriage – Rule 7 of Order -22; 

3. His insolvency – Rule 8 of Order -22; 

4. Other circumstances, such as transfer inter vivos – Rule 10 of 

Order 22. 
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Death of a party – Legal Representative: Rule 1 provides that there shall 

be no abatement by party’s death, if right to sue survives. 

Rule -2 provides that where there are more plaintiffs or defendants than 

one, and any of them dies, and where the right to sue survives to the 

surviving plaintiff or plaintiffs alone, or against the surviving defendant or 

defendants alone, the court shall cause an entry to that effect to be made on 

the record and the suit shall proceed at the instance of the surviving plaintiff 

or plaintiffs or against the surviving defendant or defendants.  

Rule -3 provides that where one of two or more plaintiffs dies and the right 

to sue does not survive to the surviving plaintiff or plaintiffs alone, or a sole 

plaintiff or sole surviving plaintiff dies and the right to sue survives, the court 

shall cause the legal representative of the deceased plaintiff to be made a 

party and shall proceed with the suit.  

Important conditions laid down in Rule -3: 

i. The death must occur pending the suit. Thus, the rule does not 

apply where a plaintiff dies after the decree. 

ii. The right to sue must survive to a legal representative. 

iii. The deceased plaintiff must have been a necessary party to the 

suit.  

Rule -4 provides that where one of two or more defendants dies and the 

right to sue does not survive against the surviving defendant of defendants 

alone, or a sole defendant or sole surviving  defendant dies and the right to 

sue survives, the court on an application made in that behalf, shall cause the 

legal representative of the deceased defendant  to be made a party and shall 

proceed with the suit. 

Rule -4 A provides that where there is no legal representative in a case, the 

court appoint an administrator General or an officer of the court or such 

other person as it thinks fit to represent the estate of the deceased person 

for the purpose of the suit. 

Rule -5 provides that where a question arises as to whether any person is or 

is not the legal representative of a deceased plaintiff or a deceased 

defendant, such question shall be determined by the court.  

Rule -6 lays down that no abatement shall occur by reason by death after 

hearing and before the pronouncement of the judgment.  The court may 

pronounce the judgment in such cases. 

Important points: 
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A. Proforma defendant: Omission to bring on record the legal 

representative of a deceased respondent who has been added in 

the suit only as a pro forma defendant  and who is not a 

necessary party to the suit, is not fatal to the hearing of the 

appeal and the appeal does not abate on that ground.  No 

abatement of appeal on the death of unnecessary party.  

B. There is no abatement, if the legal representative is already in 

the suit in another capacity.  

C. No abatement, if any of the partners of a firm dies. 

D. Where one of the legal representatives is brought on record the 

suit does not abate. 

E. Legatee is a legal representative. 

F. In the personal actions, the right to sue does not survive.  

G. In a case, where a person sues for a debt and dies pending suit, 

his widow holding a succession certificate is alone entitled to be 

brought on record as his legal representative. 

H. The advocate who knows the death of his client (plaintiff or 

defendant) should report to the court. 

I. Article 117 and Section 5 of the Indian Limitation Act, 1963 are 

applicable in case of abatement, restitution of the suit appeal. 

J. Problem: Does the marriage of a female plaintiff or a female 

defendant abate the suit? 

Solution: No the marriage of a female plaintiff or a female 

defendant shall not cause the suit to abate (Rule -7). 

K. Insolvency: Rule -8 provides that the party does not abate the 

suit, and can be continued by his assignee or receiver for the 

benefit of his creditors, unless such assignee or receiver declines 

to continue the suit or to give security for the costs thereof 

within such time as the court may direct. 

L. Effect of abatement: Rule -9 provides that where a suit abates 

or is dismissed, no fresh suit shall be brought on the same cause 

of action. 

M. Rule -13 provides that Rules 3, 4 and 8 shall not be applicable 

to proceedings in execution of a decree or order.  

 

 

RESUBJUDICE AND RESJUDICATA 

INTRODUCTION: 
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 Administration of justice is one of the primary duties of the state.  

Every country in which the justice is administered judicially, there are certain 

universal principles that are followed.  Those principles will apply in all 

branches of law i.e., Civil, Criminal, Constitutional or otherwise.  These 

principles are: 

1. Nemo debut lis vexari prona eadem causa i.e., no person shall 

be vexed twice for the same cause. 

2. Interest repulicae ut sit finis litium i.e., in the interests of state, 

there must be an end to litigation. 

3. res judicata proveritate occipiter i.e., a judicial decision must be 

accepted as correct by the equivalent or lower courts. 

Of these three principles, the first one is based on the private 

policy and second and third principles are based on public policy.  

Article 20 (2) of constitution of India, Section 300 of CPC and 

sections 10 and 11 of CPC incorporate the philosophy of the 

above mentioned principles. 

Resubjudice: res means, a thing, subjudice means to be decided or 

in pending for consideration. Legally speaking, res sub judice connotes a suit 

is pending.  

There are various ground for stay of suit by the Court.  However , if 

such stay is in accordance with Section 10 CPC then it is known as res 

subjudice. 

Concept: When a suit is pending before a court which has jurisdiction, 

between the same parties if another suit is brought before the same court or 

any other court which has jurisdiction and wherein the issues in both suits 

are directly and substantially the same, the subsequent suit is stayed under 

the principle of res subjudice. 

According to Section 10 of CPC the subsequent suit is stayed on the 

ground of pendency of a previous suit.  

Essentials:1) There must be two suits, 2) the previous suit is pending 

before a court, 3)the subsequent  suit is brought before the same court or 

any other court. 4) both courts must have jurisdiction, 5) the two suits are 

between the same parties, which expression includes the legal 

representatives or nominees or assignees etc., 6) the issues are directly and 

substantially the same. 7) then the subsequent suit is stayed. 

Note: when the matter is pending before the supreme court the 

subsequent suit brought before any of the lower court is stayed under this 
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principle.2) when the matter is pending before foreign court the subsequent 

suit brought before the native court is not hit by this principle. 

RESJUDICATA 

In grammatical  sense res means a thing, judicata means already 

decided.  Legal meaning is a suit that was already decided.  

 According to Section 12 of CPC a plaintiff is not entitled to institute a 

suit in respect of a cause of action  which was excluded expressly by CPC.  

There are certain sections which will not allow the plaintiff to file a further 

suit in respect of a particular cause of action, certain examples are sections 

21-A, 47 (1), 95(2),144 (2), Order II Rule 2, Order IX Rule 9, Order XI Rule 

21 etc., so also a plaintiff is not allowed to institute a further suit under 

section 11, when the former suit was heard and finally decided.  This is 

known as the principle of resjudicata of course, which has got a wider 

application. 

Concept: when a suit or an issue was heard and finally decided by a 

competent court between the same parties if another suit is filed before the 

same court or any other competent court and wherein the issue or issues in 

the subsequent suit are issues directly and substantially in the former suit 

such issue or suit is barred on the principle of resjudicata. 

 As such, the court where the subsequent suit is brought, should not 

entertain such issue or maintain the suit.  Here the court will be informed by 

the defendant or the respondent, about the previous suit and its decision.  

  Essentials: 

1. There must be two suits, one previously instituted and the 

other subsequently. 

2. Both suits are before the same court or any other competent 

court.  

3. Previously instituted must be heard and finally decided. 

4. The issue or issues  in both suits are directly and substantially 

the same. 

5. Such issue or suit is barred on the principle of resjudicata. 

Explanation: Former suit: According to this explanation, former suit 

means, a suit which was decided prior to the suit in question, irrespective of 

the time of its institution. 

 

 Competency of Court: 
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 The competency of a court is determined irrespective of any appeal 

from decision of such court. 

Allegation and Denial: To apply respondent judicata, such matter must 

have been alleged by one party in the former suit and the same must have 

been either denied or admitted expressly or impliedly by the other party. 

Relief not granted: Any relief which is claimed by the plaintiff, if it is 

not granted expressly by the court for the purpose of this section, shall be 

deemed to have been refused. 

Representation Character: When a suit is instituted representing the 

interest of public under Section 92 of CPC or representing the private 

interest under Order 1 Rule 8 the decision given by the court in such matter 

binds all the people whose interest was so represented. 

Execution Proceeding: Resjudicata applies to execution proceedings 

also Ex. Section 58 of CPC. 

Court of limited jurisdiction: A decision given by a court with limited 

jurisdiction operates as resjudicata and binds on a court which  has got wider 

jurisdiction in a suit, provided the former court has not the competency.  

Constructive resjudicata: According to this explanation, any a plea or 

any matter which might and ought to have been a ground for attack or 

defence in the former suit, shall be deemed to have been a matter directly 

and substantially in issue in such suit.  

Constructive resjudicata means the principle of deemed resjudicata.  It 

qualifies the principle of resjudicata and it regulates the true concept of 

resjudicata. Resjudicata without constructive resjudicata will not serve the 

object of section 11 of CPC.  According to this principle, a party to the suit 

must use all the available grounds for such relief in the same suit. Suit 

person is not allowed to take a different ground for the same relief in a 

subsequent suit.  The principle applies to both plaintiff and defendant in the 

suit.  

Ex. In a case in Nawab Hussain V. State of U.P. AIR 1977 SC 1980 S.I. 

was  terminated by D.I.G. S.I. challenged the termination under Article 226 

saying that he was not given chance of fair hearing.  However, the court held 

fair hearing was accorded.  S.I. again filed suit in a civil court, saying that 

since I.G. appointed him. D.I.G. has no power to terminate him.  Objection 

was raised by the state under constructive resjudicata and the same was 

rejected to apply constructive resjudicata. High Court also rejected. Supreme 

Court accepted the plea.  



48 | P a g e  

 

 

 As a warrior goes to the battle filed with all weapons for attack or 

defence a party to a suit must take all the pleas (grounds) in the same suit 

and he is not allowed to take one after another by instituting separate suits. 

The question before the court in a case in Darayo V. State of U.P. AIR 

1961 SC 1457 is whether Section 11 of CPC applied to writ jurisdiction. Held 

is applicable, whereas, it will not apply to writ of habeas corpus. 

PLEADINGS 

INTRODUCTION:  

Whenever a suit is instituted the plaintiff bases his suit on the alleged 

cause of action against the defendant. It is the duty of the plaintiff to state 

the case properly to the court as well as to the other party.  Such statement 

of the plaintiff in general is known as plaint.  Thereafter, the defendant has 

to file his objections in the court  and it is known as a written statement.  

The origin for the plaint or written statement or the philosophy of a plaint 

and written statement is provided in pleadings as specified under Order VI of 

CPC. 

Pleadings can be said as the statements in writing, filed by each party 

to the suit. Pleadings contain plaintiff and defendant.  According to Order VI 

Rule 1, pleadings shall mean the plaint or written statement they should 

contain or follow the rules prescribed under Order VI.  

Object of pleadings: The primary object of pleadings is to enable the 

court to know the case of each party to the dispute.  It also enables the 

parties to know the case of his opponent otherwise, any claim made by the 

parties may be taken by surprise by them.  In other way, pleadings disclose 

the contentions and claims of parties, which must be made known to the 

other party.  Pleadings bring the parties to a definite issue (s) on which, 

there entire case depends. 

Primary Rules of pleading: According to Order VI Rule 2, the 

following  are the primary rules of the pleadings: 

1. Pleadings should state facts but not evidence. 

2. It should state facts only,  but not legal proposition. 

3. The facts must be material facts based on which, issues are 

framed in accordance with order XIV Rule 1. 

4. Such facts must be concise, precise or brief. 
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Other Rules of Pleadings: 

1. The pleadings shall be divided into paragraphs and they must 

be numbered.  

2. Each allegations, as far as is convenient, be stated in a 

separate paragraph. 

3. The dates, sums and numbers shall be expressed in figures 

as well as in words. 

4. Where a notice is served on the other party, either as a 

mandatory provision or otherwise, it shall be stated as a fact.  

5. Pleadings to be signed by the party and his pleader. 

6. Every pleadings should state the address for service of notice. 

7. On the foot of the instrument, the party has to verify the 

facts stated by him. 

Amendment of pleadings: Order VI Rule 17 provides for 

amendment of pleadings. According to this rule, the court may at any stage 

or proceedings, allow either party to alter or amend his pleading when it is 

found that it is necessary for the purpose of determining the real question in 

controversy.  

Before the Amendment Act 2002, the parties were allowed  to amend 

the pleadings at any stage, which expression caused inconvenience to the 

court.  According to the then existing provision, the parties used to make 

applications for amendment even after commencement of trial, at the time of 

arguments at the time of pronouncement of judgment or at the time of 

execution.  

The Amendment Act of 2002 incorporated a provision to this Rule 

according to which no application for amendment shall be allowed after the 

commencement of trial. However, it is not a hard and fast rule and in the 

interest of justice, the courts may allow such amendment after the 

commencement of trial in certain case. 

The grounds for allowing the amendment: 

 At the time of allowing the amendment, the court must be satisfied with the 

following two principles. 

1. Whether the amendment  is necessary for determination  of real 

question in controversy.  

2. Whether such amendment be allowed without infringing an 

established right of the other person.  

When the amendment is allowed:  
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To avoid multiplicity of proceedings to take notice of subsequent events 

for the purpose of granting a consequential relief, to clarify the existing 

pleading. 

When the amendment is refused:  

Where the amendment is not necessary for the purpose of determining 

the real questions; where the effect of proposed amendment is to take away 

a legal right of the defendant accrued in his favour by lapse of time; where it 

introduce a totally different and inconsistent case, where it is found by the 

court that such application is not made in good faith. 

Delay in amendment of plaint, 

2018 (1) ALT 420 Dhullipalla Srinivasa Rao Vs.K.Govardhan Rao;  

 2018 (1) ALT 323 Bhamidimarri Vijaya Lakshmi Vs. M.Uma 

Lakshmi;  

 2018 (2) ALT 13 Usha Bawagikar and others Vs.Gopal Rao 

Bawagikas and others. 

PLAINT 

INTRODUCTION: 

According to Section 26 and Order IV Rule 1 of CPC, a suit commences on 

the presentation of plaint in the court.  A plaint can be said to be private 

document filed before the court showing a cause of action and praying an 

appropriate relief from the court.  In fact, it is the document which puts forth 

the facts and allegations by the plaintiff (aggrieved party) to the court and 

enables, the court to know the cause of action that lead for dispute in the 

court.  Plaint is nowhere defined in law, but in the process of suit, it is the 

beginning.  It can also be said to be a statement of the contentions and 

claims of the aggrieved party.  When the plaint is duly instituted, it is the 

duty of the court to register such suit on admitting the plaint in accordance 

with Order IV Rule 2 of CPC.  According to Section 3 (2) of Limitation Act, 

1963, for the purpose of the Act, a suit is deemed to have been instituted 

when the plaint is presented to the proper officer which expression shall 

mean the court. Order VII of CPC contains various rules relating to plaint.  

Plaint shall contain cause of action, date of cause of action and 

what at arose 1996 (1) SCC 243. Kuldeep Sris Vs. Ganpathi lal. 

 Particulars to be contained in plaint: 

 Rules 1 to 8 of Order VII of C.P.C. specify the contents of a plaint.  

Accordingly, a plaint shall contain (a) the name of the court in which the suit 
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is brought, (b) the names, descriptions and addresses of the parties, (c) the 

facts constituting the cause of action and the time when it arose, (d) the 

facts showing  that the court has jurisdiction, (e) a statement of the value of 

subject matter of suit for the purpose of court fee and a statement that court 

fee is paid, (f) the relief which the plaintiff claims from the other party.  

 A part from the above mentioned particulars, depending on the nature 

of a suit, a plaintiff has to provide any additional information in his plaint, 

such as. 

1.  Whether the plaintiff or defendant is minor or person of 

unsound mind – a statement to that effect that such suit is being 

represented by a guardian (according to Order XXXII). 

2. In case of a money suit, a precise statement of the amount 

claimed and where the plaintiff has allowed a set of or 

relinquished a portion of his claim, the amount so allowed or 

relinquished. 

3. Where the subject matter is immovable property- a description 

of such property with boundaries or numbers for identification of 

such property which is in the form of the schedule of property. 

4. When the plaintiff sues in a representative character, he has to 

show his actual existing interest in the subject matter.  He must 

further show that he has taken steps necessary for institution of 

suit in accordance with Order 1 Rule 8. 

5. Where the suit is instituted after the expiration of period 

prescribe by law of limitation – the plaint shall show the ground 

upon which such exemption is claimed (section 6 of Limitation 

Act i.e.,  doctrine of legal disability and under section 9 of 

Limitation Act). 

 

 

Return of Plaint: 

According to Rule 10 of Order VII, the court where the suit is 

instituted, shall return the plaint at any stage of suit, when it finds that it has 

no jurisdiction to entertain such matter.  At the time of returning the plaint, 

the judge shall endorse on the plaint – (a) the date of its presentation and 

return, (b) the name of party presenting it, and (c ) a brief statement of 

reasons for returning it.  

 According to Section  14 of Limitation Act, when a suit is instituted in 

good faith before a court which has no jurisdiction- the time taken before 
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such court shall be excluded while computing the prescribed period under 

the Act – Hence the endorsement when the plaint is returned under Rule 10. 

 Rejection of Plaint: 

 Order VII Rule 11 prescribes the following grounds for rejection of a 

plaint. (1) Where the plaint does not disclose a cause of action (where there 

is no cause of action or where the cause of action is not properly stated. (2) 

where the relief claimed by the plaintiff is undervalued and the plaintiff fails 

to correct the valuation within a time fixed by law. (3) where the plaint is 

insufficiently stamped and the plaintiff fails to supply the requisite stamp 

within the time fixed by the Court, (4) where the suit appears to be barred 

by any law (lapse of prescribed period or any technical defect etc.,). 

 Apart from the above mentioned grounds, the amendment act of 1999 

and 2002, have provided the following two  grounds for rejection of plaint: 

1) where the plaint is not filed in duplicate, 2) where the plaintiff fails to 

comply with the provisions of Order VII Rule 9 i.e.,  payment of process fee 

and filing of copies of plaint within 7 days from the date of order by the 

court. 

 With regard to these two provisions, the Supreme Court in Salem 

Advocates Bar Association case, AIR 2003 SC 189, held that an automatic 

rejection of plaint in the first instance is not proper when the plaintiff fails to 

comply with Order V Rule 1 Order VII Rule 9.  The Court expressed that the 

party should be given an opportunity for rectifying such defect before 

rejection. 

Under Order 7 Rule 5 of C.P.C. defendant’s interest and liability 

to be shown AIR 1997 SCC 336 Lokaram Vs. Ivan. 

 Under Order 7 Rule 13 of C.P.C. where rejection of plaint does 

not preclude presentation of fresh suit.  

2003 (5) ALT 403 and 2004 (3) SCC 137. 

No relief in the plaint cannot be granted 2011 (3) S.C.C. 436 

State  of Orissa Vs. Mamatha. 

 Consequences of Rejection: 

 When a plaint is rejected, for any of the grounds specified above, the 

plaintiff may file a fresh suit in accordance with Order VII Rule 13, provided 

it is within Limitation.  

 If it is time barred, or the party does not intend to file a fresh suit he 

can prefer an appeal as if such rejection is a decree in accordance with 

Section 2 (2) of CPC, 1908 (definition of decree). 
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WRITTEN STATEMENT 

   A plaintiff files his plaint before the competent court. A plaintiff 

alleges against the defendant for recovery of certain amount or property or a 

right etc.  The defendant has to answer it.  The answer of the defendant to 

the plaint is called ‘Written Statement’. 

 Object:  “Audi alteram partem” “ No man should be condemned 

unheard” is the principle  of natural justice.  Both the sides must be heard 

before passing any order or decree.  This is the principle lying in the 

submission of written statement.  

 Definition: The terms ‘Written Statement’ has not been defined in the 

Civil Procedure Code.  According to the Supreme Court’s opinion the written 

statement is a term of specific connotation ordinarily signifying a reply to the 

plaint filed by the plaintiff. 

 Scope: Rules 1 to 5 and 7 to 10 of Order -8 deal with written 

statement. 

PARTICULARS OF WRITTEN STATEMENT 

 All the general rules of pleadings explained in the Order -6 “pleadings 

Generally” apply to a written statement also. Before submitting his written 

statement.  The defendant must go through the plaint in detail and prepare 

his written statement very strongly.  The plaintiff has right to produce the 

evidences –oral and documentary before the court. Similarly the defendant 

also has right to produce  the evidences the oral and documentary evidence 

before the court.  The written statement does not require any court fee.  

Rules of Defence: Rule 1 of the Order -8 provides that the defendant shall 

at or before the first hearing within such time as the court may permit 

present a written statement of his evidence.  

New facts must be specially pleaded: Rule 2 provides that the defendant 

must raise by his pleadings all matters which show the suit not to be 

maintainable, or that the transaction is either void or voidable in point of 

law, and all such grounds of defence as it not raised, would be likely to take 

the opposite party by surprise or would raise issues of facts not arising out of 

the plaint as for instant fraud limitation, release, payment, performance, or 

facts showing illegality.  

IMPORTANT POINTS ON RULE Rule-2: 

A. Defence should be specific and clear and not evasive. 

B. Limitation should specifically be pleaded. 
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C. Contributory negligence and equitable estopped have to be 

specifically pleaded. 

D. A Plea of resjudicata can also be pleaded. 

Denial to be specific: Rule -3 provides that the defendant must deal 

specifically with each allegation of fact of which he does not admit the truth, 

except damages.  The defendant should not deny generally the grounds 

alleged by the plaintiff. 

Important point on Rule -3: 

A. The defendant must take each fact which is alleged against him 

separately, and say that the admits it or denies it, or does not 

admit it. 

B. The Government is defendant in a case.  It denied the receipt of 

a notice under Section 80.  The plaintiff proves that he had 

given the notice.  

C. The defendant paid some amount towards the debt i.e., part 

payment under Section 19 of the Limitation Act. The defendant  

did not mention about it in his written statement, even though 

the plaintiff has mentioned about part payment in his plaint.  It 

amounts that the defendant has admitted the allegation of part 

payment. 

Evasive Denial: Rule – 4 provides that where a defendant denies an 

allegation of fact in the plaint, he must not do so evasively, but answer the 

point of substance. 

Important points on Rule -4: 

A. The principle of Rule -4 is that the pleadings should be specific, 
but not evasive. 

B. The specific allegation of the plaintiff is that the defendant took 

a bribe Rs.1,000/- from him on 10.05.1999, at defendant’s 

office. If the defendant answers: “The defendant did not take a 

bribe Rs.1,000/- from the plaintiff on 10.05.1999 at his office.  

It is evasive denial.  It gives the meaning that the defendant 

might have taken bribe Rs.1000/- or more from the plaintiff on 

another date at another place.  The correct answer of the 

defendant must be like this.  “The defendant never took 

Rs.1000/- or any sum from the plaintiff on 10.05.1999 or any 

other date, nor at his office nor at any other place.  

Specific Denial: Rule -5 provides that every allegation of fact in the plaint, 

if not denied specifically or by necessary implication or stated to be not 
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admitted in the pleading of the defendant, shall be taken to be admitted 

except as against a person under disability.  

Important points on Rule -5: 

A. The defendant must deny the allegation specifically. 

B. A mere omission to file a written statement will not amount to 

an admission of the facts stated in the plaint. 

C. It is not sufficient that defendant denied all allegations not 

expressly admitted. 

D. Rule – 5 means specific denial. 

E. Where there is no denial in written statement of a material fact, 

that should be taken to have been admitted. 

F. The court must exercise its discretion when it suspects an 

admission made collusively or to avoid a rule of public policy. 

Separate grounds: Rule -7 provides that the defendant can rely upon 

several distinct grounds of defence or set –off or counter claim founded upon 

separate and distinct facts, they shall be stated as far as separately and 

distinctly.  

New grounds: Rule -8 provides that any ground of defence which has been 

arisen after the institution of the suit of the presentation of written 

statement to the Court within the fixed time and a copy to the  plaintiff.  The 

plaintiff may give Rejoinder to that written statement. 

Procedure when party fails to present written statement: Rule -10 

provides that if the defendant fails to submit his written statement within the 

fixed time before the court, the court shall pronounce judgment against him 

or make such order as it thinks it.  

Rejoinder: 

Meaning: Rejoinder = a retort; a reply by rejoining. 

The defendant submits the written statement to the Court within the fixed 

time and a copy to the plaintiff.  The plaintiff may given “Rejoinder” to that 

written statement i.e., a reply to that written statement.  On receipt of 

rejoinder from the plaintiff, the defendant is also entitled to give his 

rejoinder on those specific points.  

(SRI J.ANJAIAH)    

  JUNIOR CIVIL JUDGE,         

  THAMBALLAPALLE.  
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APPOINTMENT OF ADVOCATE/COMMISSIONER & 

APPOINTMENT OF RECEIVER 

 
       .. G. KABARDHI 

                           IX ADDITIONAL DISTRICT JUDGE, CHITTOOR 

 

 

 Order XXVI mainly deals with Commissions, i.e., Commissions to 

examine witnesses. 

 2. Section 75 CPC also deals with the same. Section 75 CPC reads as 

follows: 

 “75: Power of Court to issue commissions – Subject to such conditions 

and limitations  as may be prescribed, the Court may issue a commission –  

(a) to examine any person; 

(b) to make a local investigation; 

© to examine or adjust accounts; or 

(d) to make a partition; 

(e) to hold la scientific, technical, or expert investigation; 

(f) to conduct sale of property which is subject to speedy and natural decay 

and which is in the custody of the Court pending the determination of the 

suit;  

(g) to perform any ministerial act” 

 As per Section 75 (b) subject to such conditions and limitations as 

may be prescribed the Court may issue commission to make a local 

investigation”. 

 3. The object of Order 26 Rule-9 CPC is not to assist a party to collect 

evidence where the party can procure the same. An Advocate/ Commissioner 

can be appointed under Order XXVI Rule-9 of the Code of Civil Procedure 

1908 inter-alia for elucidating any matter in dispute.  There is some 

confusion as to in what circumstances an advocate/ Commissioner is to be 

appointed in a civil suit.  

 

 4. When a Commissioner can be appointed – Whether the 

commissioner can be appointed in appeal stage or in execution stage, so also 
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whether the commissioner can be appointed to record the evidence of 

witnesses – all these aspects are to be looked into.  

 

 5. First of all I will deal with Order- XXVI Rule-1 CPC.  

 (1) Cases in which court may issue commission to examine 

witnesses:-  Any Court may in any suit issue a commission for the 

examination on interrogatories or otherwise of any person resident within the 

local limits of its jurisdiction  who is exempted under this Code from 

attending the Court or who is from sickness or infirmity unable to attend it:  

 Provided that a Commission for examination on interrogatories shall 

not be issued unless the Court, for reasons to be recorded, thinks it 

necessary so to do.   

 6. Order XXVI – Rule-4 deals with Persons for whose examination 

commission may issue – 

(1)  Any Court may in any suit issue a commission (for the examination on 

interrogatories or otherwise of – 

(a) any person resident beyond the local limits of its jurisdiction; 

(b) any person who is about to leave such limits before the date on which he 

is required to be examined in Court, and 

© any person in the service of the Government who cannot, in the opinion of 

the Court, attend without detriment to the public service; 

Provided that where, under Rule 19 of Order XVI a person cannot be ordered 

to attend a Court in person, a commission shall be issued for his examination 

if his evidence is considered necessary in the interest of justice. 

Provided further that a commission for examination of such person on 

interrogatories shall not be issued unless the Court, for reasons to be 

recorded, thinks it necessary so to do.  

 7. The above provisions enables the court to record the evidence of 

witnesses on commission.  Order 18 Rule 4 CPC also empowers the Court to 

record the evidence of witnesses through commission.  
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 8. The Advocate/Commissioner who is appointed by the Court to 

record the evidence of witnesses either in chief or in cross has to record the 

evidence of the witnesses and he has to observe the demeanor of the 

witness and he has to make a mention about his observation of demeanor of 

the witness in the report also so that it will certainly assist the Court at the 

time of appreciation of the evidence.  In fact the advocate/commissioner is 

expected to submit the report within the stipulated time and to complete his 

report he has to take necessary steps without making any further delay.  In 

many cases, particularly in M.V.O.Ps. the commissioners are being appointed 

by the court to record the evidence of Medical Officers, whose presence is 

required in the hospitals because if a Medical Expert comes to the court he 

will loose his whole day and if the commissioner is appointed within a time of 

half-an-hour the recording of the evidence would be completed. So that his 

services can be utilized by the hospital authorities.  

 9. If a witness is in Abroad through electronic media with the help of 

audio video linkage his evidence can be recorded by the Advocate/ 

Commissioner by taking all precautionary methods.  

 10. The Advocate/Commissioner is nothing but the Court.  The parties 

as well as advocates are to give respect which is being extended to the Court 

to the Advocate/Commissioner also.   

 11. There is a wrong notion among the legal feternity that Advocate/ 

Commissioner cannot be appointed in a suit for injunction.  But if it is just 

and necessary to decide the real controversy even in a suit for injunction the 

Advocate/Commissioner can be appointed as held in K. Dayanand and 

another v. P. Sampath Kumar after considering the dicta observed in the 

rulings reported in 2009 (2) ALD 238; 2012 (3) ALD 384; 2011 (2) ALD 

472; 2006 (4) ALD 675; 2005 (6) ALD 389; 2011 (4) ALD 231; 

(2009) 12 SCC 773; 1997 (1) A.P.L.J. 61 (SN); 2010(4) ALD 198, 

2008 AIR SCW 6500; (2008) 8 SCC 671 and 2013 (1) ALT 548, it was  

held that there is no absolute bar on appointment of Commissioner in a suit 

for injunction also as per the law laid down in the above referred judgments 
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nor the provisions of Section 75 and Order XXVI Rule-9 do impose such a 

prohibition.  

 12. His Lordship M. Sathyanarayanamurthy garu gave some points 

while appointing an advocate/commissioner, i.e., sometimes it becomes pre-

trial decree. In Sarala Jain and others v. Sangu Gangadhar, in view of 

the law laid down by the Apex Court in Mohd. Mehtab Khan’s case, (2013 

(3) ALD 64 (SC) = 2013 (3) ALT 31.1 (DN SC).  His Lordship M. 

Satyanarayana Murthy,  held that appointing advocate commissioner by the 

trial court for the purpose of demarcating schedule property and fix 

boundary stones  to the property of the respondents amounts to granting 

pre-trial decree as it satisfied part of the relief claimed in the suit.  In such 

case, commissioner cannot be appointed for the said purpose.  Further, it 

was held in this case that to appoint an advocate commissioner, Court has to 

keep in mind the following: 

(1) Total pleadings of both parties; 

(2) Relief claimed in suit; 

(3) Appointment of advocate commissioner for specific purpose at 

interlocutory stage shall not amount to grant pre-trial decree; and  

(4) Necessity to appoint advocate commissioner to decide real controversy 

between parties. 

13. If we keep these principles in mind while dealing with an 

application for appointment of advocate commissioner in a suit, we can 

easily find out whether allowing such application becomes pre-trial decree or 

not”. 

14. If the above points were observed by the court while appointing 

advocate/commissioner it is very easy for the court  when the advocate/ 

commissioner can be appointed and when the advocate/ commissioner 

cannot be appointed. 

15. Can an advocate/commissioner be appointed to enquire about the 

factum of possession : No. 

It was held in KMA Wahab and others v. Eswaran and another reported 

in 2008 (3) CTC 597, it was observed that: 
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“Appointment of Advocate/Commissioner for making enquiry about the 

factum of possession of the property in dispute is improper since the same 

has to be adjudicated upon framing issues and on appreciation of evidence” 

So also there are other judgments to say that commissioner cannot be 

appointed to find out the fact as to who is in possession of suit property in a 

case.  

16. Whether the advocate/commissioner can be appointed to gather 

evidence to prove the possession of the parties : No. 

In Krishnamurthy T.K. v. Tamil Nadu Water and Drinage Board, 

reported in 2006 (5) CTC 178, His Lordship has held that Advocate/ 

Commissioner should not be appointed to gather evidence to prove the case 

of parties since the parties should prove their case by letting in legally 

acceptable evidence and the report of the Commissioner can only aid the 

court in evaluating the evidence to come to just conclusion.  Advocate 

Commissioner cannot be used for fact finding purposes.” 

17 Whether Advocate/Commissioner can be appointed for second time 

or not : If we want to appoint advocate commissioner for second time the 

first report has to be eschewed then only 2nd advocate/commissioner has to 

be appointed. 

18. Whether the advocate/commissioner be appointed for local 

inspection – In 2013, the Hon’ble High Court of Andhra Pradesh after 

referring to the dicta in Pormuswmy Pandaram v. The Salem 

Vayappamalai Jangamar, AIR 1986 Mad. 33, and the dicta observed in 

the rulings reported in 2006 ALD 675; 2001 (4) CCC 416 (Bom); AIR 

1986 Madras 33; AIR 1988 Orissa 248;AIR 1959 AP 170 = 1958 ALT 

792 and 1988 (1) ALT 353 and observing the object of local investigation 

under Order XXVI,  R.9 of the Code which cannot be littled, in Bandaru 

Mutyalu and another v. Palli Appalaraju, 2013 (6) ALT 26 (CRP 

No.5525 of 2011, dt. 01.07.2013), it was held that in situations where 

there is controversy as to identification, location or measurement of the land, 

local investigation should be done at an early stage so that the parties are 

aware of the report of the Commissioner and go to trial prepared. 
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19. The Hon’ble Andhra Pradesh High Court in the case between 

Varala Ramachandra Reddy v. Mekala Yadi Reddy and others 2010 

(4) ALD 198 wherein, it was held that an Advocate/Commissioner can be 

appointed in an injunction suit for local inspection of the suit site and to 

demarcate the suit schedule property with the help of the Surveyor.” 

20. Whether advocate/commissioner can be appointed to take 

measurements of the property: Yes. Commissioner can be appointed. 

 

21. Whether the executing court has power to appoint 

advocate/commissioner : Yes. 

The same was held in 2015 (4) ALT 302. 

 

22. Where there is an allegation of encroachment of land, an 

Advocate/Commissioner can be appointed for local investigation as mere oral 

evidence will not aid either party to decide the issue of encroachment – Such 

appointment cannot be said to be for collection of evidence as the object of 

local investigation itself is to collect evidence.  

The same was held in 2016 (1) ALT 134 between Jajula Koteswar 

Rao v. Ravulapalli Masthan Rao.  

 

23. Whether advocate commissioner can be appointed exparte or not : 

If the situation demands, court can appoint advocate/commissioner exparte 

even without serving notice to opposite party.  For example: in a suit for 

mandatory injunction if the advocate/commissioner is not appointed exparte, 

great injustice can be caused to the plaintiff or the party.  If the 

advocate/commissioner is not appointed further damage will be caused to 

the plaintiff’s case. 

 

24. When identity of suit property is in dispute in injunction suit 

advocate/commissioner can be appointed to note down the physical features 

and it is not erroneous especially when it is alleged that defendants are 
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trying to obliterate the physical features of the property, as held in Jammi 

Venkata Krishna Rao and others v. Jammi Venkata Hanuma 

Ravindranath reported in 2015 (5) ALT 14.  

 25. With regard to the evidence if a party intends to rely on the report 

of Advocate/Commissioner, an Advocate/commissioner must be examined 

and the report has to be marked. If the report is not marked and if the 

advocate/commissioner is not cross examined, even though the 

commissioner’s report is part and parcel of the court record, but it cannot be 

looked into. So, whenever any necessity arises, to rely upon the 

advocate/commissioner’s report, the party must examine the 

advocate/commissioner and to mark the commissioner’s report.  

 

APPOINTMENT OF RECEIVER 
 

 
 Order 40 Rule 1 CPC  and Rules 286 to 293 of Civil Rules of Practice 

deals with appointment of Receiver and their duties. The authority on this 

aspect is AIR 1955 Madras 430. Five golden principles were laid down in 

the said Judgment.   

 2. Five requirements ordinarily have to be followed in a case where a 

receiver can be appointed to manage the property pending disposal of the 

suit.  

 

(1) The appointment of Receiver pending a suit is a matter resting in the 

discretion of the court; 

(2) The court should not appoint a Receiver except upon proof of the plaintiff 

that prima-facie he has a very excellent chance of succeeding in the suit;  

(3) Not only the plaintiff show a cause of adverse and conflicting claims to 

property, but he must show some emergency of danger or loss demanding 

immediate action and of his own right he must be reasonable clear and free 

from doubt. The element of danger is an important consideration; 

(4) An order appointing a Receiver will not be made where it has the effect 

of depriving a defendant of a ‘defacto possession since that might cause 
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irreparable wrong. It would be different where the property is shown to be ‘in 

modio’ that is to say in the enjoyment of no one; and 

(5) The court on the application made for the appointment of a Receiver 

looks to the conduct of the party who makes the application and will usually 

refuse to interfere unless his conduct has been free from blame. 

These well recognized principles are generally be considered and 

applied to the fact of a particular case.  

 

 3. A Receiver is an Officer or representative of the court and he 

functions under its directions.  He is not an agent of the party for and on 

whose behalf he is appointed.  He acts on behalf of the court and is expected 

to protect the property.  Appointment of receiver is considered as one of the 

harshest remedies and is allowed only in extreme cases and in circumstances 

where the interest of person seeking the appointment of receiver is exposed 

to manifest peril. Protection of properties and safeguarding the rights of the 

parties are the twin objectives impelling the appointment of receiver. If there 

is a waste and mis-management of property could would certainly intervene 

and appoint receiver.  The mere circumstance that the appointment of 

receiver will do no harm to anyone is no ground for appointing receiver.  

Receiver can be appointed at any time not only on the application of a party 

to the suit but also of one who is not a party to the suit but interested in the 

preservation of the property. 

 

 4. There cannot be any dispute that a receiver can be appointed even 

in a suit for injunction provided the court comes to the opinion that it is just 

and convenient to appoint a receiver by showing a good title to the property, 

a special equity in his favour and the property in the hands to the defendant 

is in danger of being wasted i.e., to preserve the status quo ante during 

litigation.  The words ‘just and convenient’ has been construed, as meaning 

that it is practicable and the interest of justice requires it.  In ascertaining 

what is a just and convenient, regard should be had to what is just according 
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to settled legal principles as well as to what is convenient.  The word ‘just’ 

can be said to be right in accordance with law and justice. 

 

5. Normally receivers will be appointed in partnership suits, rendition 

of accounts in partition suits and to safe-guard interests of minors, etc. 

 

6. Who may be appointed as a receiver: A party to the litigation 

should not be appointed as receiver. As a general rule absolutely 

disinterestedness is an indispensable qualification of a receiver.  The court 

can remove the receiver at any time by issuing notice.  The receiver must 

act according to the directions given by the court.  If he once exercises any 

discretion in consulting the court by taking instructions from the concerned 

court the receiver has to act according to the directions of the court. 

 

7. The receiver is an officer of the court. He is also can be called as 

Public Officer.  The receiver is  nothing more than the hand of the Court for 

the purpose of holding the property of the litigants whenever it is necessary 

that it should be kept in the grasp of the Court, in order tro preserve the 

subject matter of the suit pendentilite.  The receiver has no power to 

transfer the property without permission of the Court and it is open to the 

Court to set aside unauthorized transfer made by him. The sale of property 

by the receiver as per the direction of the court has the same effect as the 

sale by the court and the purchaser is entitled to the assistance of the Court 

in obtaining possession of the property so purchased.  No poundage is 

necessary in respect of a sale by a Receiver since he is not an officer of court 

on a fixed salary. AIR 1968 AP 91(DB). 

 

8. The remuneration of the receiver will be fixed by the court and he 

shall account for the sale proceeds or whatever the expenses he borne or 

whatever income he received while managing the property.  

               G. KABARDHI 

IX Addl. District Judge, Chittoor.  
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PAPPER ON APPOINTMENT OF ADVOCATE COMMISSIONER 

AND APPOINTMENT OF RECEIVERS. 

K. VANISREE, 
       ADDL. SR., CIVIL JUDGE, 

  CHITTOOR.     

 

 Part III of Civil Procedure Code deals with incidental 

proceedings wherein courts were given power to issue 

commissions during pendency of civil proceedings to examine 

a witness, to make a local investigation, to examine or adjust 

accounts, to make partition, to hold a scientific, technical or 

expert investigation, to conduct sale of property which is 

subject to speedy and natural decay, and to perform any 

ministerial acts as envisaged U/Sec.75 CPC.  The court may  

also issue a commission for the examination of any person to 

any court situated within the state in which the  court issuing 

the commission is situate under Section 76 CPC  and 

U/sec.77 CPC the court may issue a letter of request to 

examine a witness residing abroad.  The procedure for 

appointment of a commission for any of the above purpose  

are dealt under the provisions of order 26 of the code.  

COMMISISONER TO EXAMINE A WITNESS: 

 Order 26 Rule 1 of the Civil Procedure Code envisages 

appointment of commissioner to examine a person who is 

residing within the local limits of the jurisdiction of the Court 

and who is exempted from attending the Court under the code 
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or who is from sickness or infirmity unable to attend the 

Court.   

        From the reading of the above provision it is clear  that 

certain persons residing within the local limits of the 

jurisdiction of the Court apart from persons suffering from 

sickness or infirmity are exempted from attending the Court. 

Now it has to be seen the persons  exempted from personal 

appearance. Part XI of the code exempts certain persons from 

personal appearance in court. As per Section  132 of the Code  

women who according to the customs and manners of the 

country  ought not to be compelled to appear in public shall 

be exempt from  personal appearance in Court and  Section 

133 of the code exempts the President, Vice President, 

Speaker, Union Ministers, Judges of the Supreme Court, 

Governor of State, Judges of the High Court, and the Rulers of 

the former Indian States.  In view of the exemption given  to 

the above persons they cannot be compelled to appear before  

the court to give evidence and if evidence of  such persons is 

necessary they  can be examined on commission by invoking 

order 26 Rule 1 CPC.  Coming to persons suffering with 

sickness or infirmity who are unable to attend the Court, as 

per explanation to the rule, the proof of the sickness or 

infirmity can be by a certificate signed by a registered medical 

practitioner without calling the doctor as a witness.                                         
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  Coming to persons residing out of the jurisdiction of the 

court, as per provisions of order 16 rule 19 CPC, no one shall 

be ordered to attend the court to give evidence, unless he 

resides within the local limits of the court’s jurisdiction or at a 

place less than 100 kilo meters distance from the court house 

or at places less than 500 kilo meters distance provided they 

are connected by railway or public conveyance for 5/6th of the 

distance. Corresponding to this rule under order 26 rule 4 

CPC the court is empowered to issue commissions for  

examination of a person who is  resident beyond the local 

limits of its jurisdiction or a person who is about to leave such 

limits or a person in the service of the government, who 

cannot in the opinion of the court attend without detriment to 

the public service. Therefore, in case of persons residing out of 

the jurisdiction of the court, under the proviso to rule 4 of 

order 26, a commission may  be issued. However while issuing 

commissions to examine a witness residing out of the 

jurisdiction of the court, court has to bear in mind that it 

cannot observe the demeanour of the witness, as such it is 

always desirable to examine material witnesses  in open court. 

      In Ranganayakamma Vs Lakshminarasamma reported in 

1978 [2] A.L.T.19, their lordships held that no commission can 

be appointed by exercising its discretion by the court to 

examine a witness although the witness is residing beyond 

distance limits if the witness is a material witness and his 

examination before the court is very much necessary.  Their 
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lordships held that since the demeanour of the witness shall 

be observed he shall be examined before the court.   

      In addition to Rules 1 and 4 of Order 26 after amendment 

of CPC in the year 2002 Rule 4-A is inserted giving power to 

court to issue commissions in any suit for examination, on 

interrogatories or otherwise, of any person resident within the 

local limits of the jurisdiction   for expedious disposal of the 

case or for any other reason and the evidence so recorded 

shall be read in evidence.                                

APPOINTMENT OF COMMISSINER FOR OTHER PUPOSES: 

      Under rule 9 a commission may be issued for local 

investigation for the purpose of elucidating any matter in 

dispute or ascertaining market value or mesne profits or 

damages or annual net profits.  

 The object of Order 26 Rule 9 of Civil Procedure Code is 

not to assist a party to collect evidence where the party can 

procure the same and inter alia an Advocate Commissioner 

can be appointed for elucidating any matter in dispute.  

 In Sarala Jain and others v. Sangu Gangadhar, their 

Lordships held that  appointing advocate commissioner by the 

trial Court for the purpose of demarcating scheduled property 

and fixing boundary stones to the property of the respondent 

amounts to granting pre-trial decree as it satisfied part of the 

reliefs claimed in the suit. In such case, commissioner cannot 

be appointed for the said purpose. Further, it was held that to 
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appoint commissioner, Court has to keep in mind the 

following points. 

1)     Total pleadings of both parties; 

2)     Relief claimed in suit; 

3)     Appointment of advocate commissioner for specific 

purpose at interlocutory stage shall not amount to grant pre-

trial decree; and 

4)     Necessity to appoint advocate commissioner to decide 

real controversy between parties. 

Advocate – Commissioner cannot be appointed for making 
an enquiry about factum of possession and gathering of 

evidence:- 

1) In K.M.A. Wahab and others vs. Eswaran and another, 

reported in 2008 (3) CTC 597, their lordship, held that 

appointment of Advocate Commissioner for making 

enquiry about the factum of possession of the property in 

dispute is improper since the same has to be adjudicated 

upon framing issues and on appreciation of evidence.  

The same thing is reiterated in Minor Amid Stanly and 

another Vs Lakshmiammal and others reported in CDJ 

2009 MHC 324. 

2) In M/s. Benz Automobiles Private Limited Vs. 

Mohanasundaram, reported in 2003 (3) MLJ 391, their 

Lordships held that Advocate – Commissioner cannot be 

appointed to find out the factum, as to who is in 

possession of the property. Even if an Advocate-
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Commissioner is appointed and his report is filed, it can 

be questioned by the other side by filing objections as the 

dispute in the suit could be resolved only on the basis of 

oral and documentary evidence let in by the parties. 

3) In Chandrasekharan vs. Doss Naidu reported in 2005 (3) 

MLJ 473 their lordships held that though appointment of 

Advocate-Commissioner was sought for under the pretext 

of noting down the physical features, indirectly it was 

only to find out the factum of possession. As the material 

issue involved in the suit relating to the nature of 

possession and lawful right of the parties, it was held 

that the material issue of determining the possession 

cannot be left to an Advocate – Commissioner. 

4) In Padam Sen and another vs. The State of U.P. AIR 1961 

SC 218), the Hon’ble Supreme Court  held that Court has 

no inherent power under Section 151 to appoint an 

Advocate – Commissioner to seize account books in the 

possession of the plaintiff, upon an application by the 

defendant that he has apprehension that they would be 

tampered with. The Hon’ble Apex Court further held that 

the Court cannot seize them forcibly by appointing an 

Advocate-Commissioner, but it can summon them if not 

produced, it can penalize the party and also draw 

adverse presumption against him. If the documents are 

forged, while in the possession of the plaintiff, the 
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defendant can prove the forgeries and dispute the 

entries. 

5) In Krishnamurthy, T.K. Vs. Tamil Nadu Water and 

Drainage Board, reported in 2006 (5) CTC 178, their  

Lordship  held that Advocate – Commissioner should not 

be appointed to gather evidence to prove the case of 

parties, since the parties should prove their case by 

letting in legally acceptable evidence to prove their case 

and the report of the Commissioner can only aid the 

Court in evaluating the evidence to come to just 

conclusion. 

Appointment of Commissioner in a suit for injunction:- 

 In suits filed seeking relief of mere injunction also, 

there is no absolute bar on appointment of 

commissioners. The commissioners can be appointed  to 

localize and note down the physical features of the 

disputed property in injunction suits.   

1. In K. Dayanand and another vs P. Sampath Kumar,  it 

was held that there is no absolute bar on appointment of 

Commissioner in a suit for injunction and  the provisions 

of Section 75 and Order XXVI Rule 9 do not  impose such 

a prohibition.  

2. In Kasi Reddy Siddammagari Harinath Reddy Vs. 

Avula Danamma reported in 2017 (6) ALT 783, their  

Lordships held that the lower Court went wrong in 
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saying in a suit for injunction, the purpose to note down 

the physical features is fishing out information.  Fishing 

information prohibited is to make a local enquiry of 

hearsay material from the persons gathered there or the 

like, that is prohibited and not noting of physical 

features. 

EX-PARTE COMMISSIONER:   

A Commissioner can be appointed for local investigation 

even before the issues are framed or evidence is led and even 

exparte whenever the physical features of the land or other 

property are required to be noted before the said features are 

obliterated either by the opposite party or by the bagaries of 

nature. (N.Savitramma Vs B.Changaredy reported in 1988 [1] 

A.L.T.353). However while appointing exparte commissions 

notice to opposite party by the court and advocate 

commissioner under Rule 18 of Order 26 before the 

commissioner executes the warrant is mandatory, otherwise 

the proceedings become void.  

SECOND COMMISSIONER:   

A second commissioner for the same purpose cannot be 

appointed unless the report of the first commissioner is 

scrapped or expunged. But for a different purpose when the 

circumstances so warrant a second commissioner can be 

appointed. 
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In G.Satyamma Vs. R.Venku Raju reported in 1998 [5] 

A.L.T.95 it was held that rule 10 [3] of Or 26 gives power to 

the court to re-entrust the warrant to another commissioner 

when the circumstances so warrant. 

In Pamula Narsaiah and another vs Pamula Murali and 

others,  2002 (1) ALD 393 their Lordships  observed that 

“under sub-rule (3) of Rule 14 of Order 26, the Court below 

has no power to reopen or review its own order when it has 

confirmed and passed a final decree on the basis of the 

Advocate-Commissioner’s report.  If the parties are so 

aggrieved, they can assail the correctness or otherwise of the 

order by approaching the appellate court. If once the court 

below has confirmed and passed a final decree on the basis of 

the Advocate-Commissioner’s report, it has no power to vary 

or set aside the Advocate-Commissioner and appoint a second 

Commissioner.” 

 

POWERS AND DUTIES OF THE COMMISSIONER:  

Commissioner appointed by the Court is an officer of the 

court. Under rule 16 the Commissioner unless otherwise 

directed may examine the parties themselves and witnesses 

produced by the parties and any other person whom the 

Commissioner thinks proper. He can call for and examine any 

documents and at any reasonable time enter upon or into any 

land, or building mentioned in the order. Under rule 17 he has 
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the power to summon witnesses to give evidence or to produce 

documents and all the relevant provisions of the code in that 

regard will apply and for that purpose he shall be deemed to 

be a Civil Court. But the Commissioner has no power to 

impose penalties. Whenever any question put to the witness is 

objected, the Commissioner shall take down that question, the 

answer and the objection leaving the decision to the court. 

Where the answer to the question objected to is privileged the 

Commissioner shall not take down the answer leaving the 

decision to the Court and after such decision he should 

proceed further as per rule 16 A. Under rule 18 the 

commissioner shall issue notices to the parties to appear 

before him in person or by agents before proceeding to execute 

the warrant. If neither the court nor the commissioner issues 

any such notice on the respondent the proceedings would be 

void. 

 Under Rule 18 the Court is also obliged to issue notice to 

the parties and according to Rule 18-A the provisions of Or 26 

shall apply to the execution proceedings also. Rule 18-B, 

mandates the court to fix a date for the return of the warrant 

by the commissioner after execution and the date so fixed 

shall not be extended except for reasons to be recorded and 

after satisfying that there is sufficient cause for extending the 

time. 

REPORT, WHETHER PART OF RECORD:  
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 Under rule 8 evidence taken under a commission shall 

not be read as evidence without the consent of the party 

against whom the same is offered. Such consent is not 

necessary where, [a] the person who gave the evidence is a 

resident beyond the jurisdiction of the court or dead or unable 

from sickness or infirmity to attend or is exempted from 

personal appearance or either government servant who cannot 

attend without detriment to the public service, or [b] where the 

court in its discretion dispenses with the proof of any of the 

circumstances mentioned in clause [a] and authorises the 

evidence of such person to be read in evidence in the suit 

regardless of the proof that such cause for taking such 

evidence by the commission has ceased at the time of reading 

the same. It is therefore obvious that the report of the 

Commissioner appointed for the purpose of examination of a 

witness will not automatically form part of the record. 

 Under rule 10 the report of the Commissioner and the 

evidence taken by him shall be evidence in the suit and shall 

form part of the record. The Commissioner need not be 

examined for that purpose. The difference between the report 

filed by the Commissioner appointed for the purpose of 

examination of a witness and the report filed by the 

commissioner along with the evidence taken by him under 

rule 10 is noteworthy. The Apex Court in Yogendra vs 

Markandeswara reported in A.I.R 1971 S.C.690 considered 

rule 8 of Or 26 and held that because no objection was raised 
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by the appellant to the admission of the recorded statement it 

could be considered although the trial court has not passed 

any order under rule 8. It is obvious that the court is obliged 

to pass an order admitting the evidence taken by the 

Commissioner and before doing so the court is expected to 

hear the parties and consider the conditions enjoined under 

rule 8 of the Code. 

 The report of the commissioner appointed under any of 

the provisions of rule 10-A, 10-B or 10-C shall be dealt under 

rule 10. In other words it will form part of the record and shall 

be read in evidence. The report of the Commissioner appointed 

for examination and adjustment of accounts under rule 11 

shall be evidence in the suit as per sub rule 2 of rule 12. The 

report of the commissioner appointed for effecting partition of 

the properties shall have to be considered with reference to 

the objections raised by the parties if any under rule 14 and 

upon confirmation a decree shall follow. The report filed under 

rule 1 of Or 26-A shall be evidence and form part of the record 

as per rule 2 of the said order. Thus it is obvious that except 

the report of the Commissioner appointed for examination of a 

witness the reports of the Commissioner in all other cases 

shall automatically form part of the record and the 

commissioner need not be examined for that purpose without 

parties seeking for the same. 

USE & VALUE OF THE REPORT:  
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The report of the commissioner does not have any 

evidentiary value except to show what he saw on the site when 

he had inspected it. The report can be used only for the 

limited purpose of appreciating the evidence which, the parties 

have led with reference to what he personally saw on the site 

when he had inspected the land. It can never prove any title or 

possession.  (K.Subbanna Vs M.Penchalaiah 1972 (2) A.P.L.J 

[SNRC] 30.)  

 In Maddu Tata Vs U.Nagamani reported in 1995(1) 

A.L.T.750 it has been held that the report of the Commissioner  

appointed to make local inspection is evidence in the suit and 

form part of the record and can be used to discredit the 

testimony of the plaintiff and her witnesses regarding the 

possession over the suit property on the date of the suit. 

   In V.Nagaghushana Rao Vs State of A.P reported in 

1998 (1) A.L.T.35 it has been held that the commissioner is 

not expected to express his opinion as an expert in his report 

and therefore physical features of land mentioned in his report 

alone can be relied upon but not his opinion. 

         In Mishralal Ramarao Vs Shaik Fathima reported in 

1995 [supple] 4 S.C.C 600 the Apex Court held that the report 

of the commissioner could not be overlooked or rejected 

merely because of the non-examination of the commissioner 

as a witness since it formed part of the record.  
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In Rajeswaramma Vs Narasimhulu reported in 1998 (2) 

A.L.T.243 it has been held by the A.P. High Court that when 

objections have been filed by the parties to the report and also 

an application seeking permission to cross-examine the 

commissioner the court has no option but to examine the 

commissioner and the report becomes part of evidence only 

after the commissioner is examined. 

                         APPOINTMENT OF RECEIVERS 

A receiver is an officer or representative of the Court and 

he functions under its directions.  He is not an agent of the 

party for and on whose behalf he is appointed, but he acts on 

behalf of the Court and he is expected to protect the property.  

The main object of appointment of receiver is to protect 

properties and safe-guarding the rights of the parties.  If there 

is any waste and mis-management of property the Court could 

intervene and can appoint receiver on the application of a 

party to the suit or even any person who is not party to the 

suit but interested in preservation of the property.  

Order 40 of CPC and Rules 286 to 293 of Civil Rules of 

Practice deal with appointment of receivers and procedure 

relating to appointment of receivers and their duties.    

Order 40 CPC reads as:- 

1) Where it appears to the Court to be just and 

convenient, the Court may by order - 

(a) Appoint a receiver of any property, whether before 

or after decree; 

(b) Remove any person from the possession or custody 

of the property, 

(c) Commit the same to the possession, custody or 

management of the receiver; and  

(d) Confer upon the receiver all such powers, as to 

bringing and defending suits and for the realization, 

management, protection, preservation and 

improvement of the property, the collection of the 

rents and profits thereof, the application and 

disposal of such rents and profits, and the 
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execution of documents as the owner himself has, 

or such of those powers as the Court thinks fit.  

(2) Nothing in this rule shall authorise the Court to 

remove from the possession or custody of property any 

person whom any party to the suit has not a present 

right so to remove. 

From the reading of the above provision, a receiver can 

be appointed if the court comes to the opinion that it is just 

and convenient to appoint a receiver by showing a good title to 

the property, a special equity in his favour and the property in 

the hands of the defendant is in danger of being wasted i.e. to 

preserve the status quo ante during litigation. 

     In K. Mangamma Vs. K. Brahma Reddy (1989) 1 LS 30, 

it was held that five requirements ordinarily have to be 

followed in a case where receiver can be appointed to manage 

the property pending disposal of the suit.   

1. The appointment of receiver pending a suit is a matter 

resting in the discretion of the Court.   

2. The Court should not appoint a receiver except upon 

proof of the plaintiff that prima facie he has a very 

excellent chance of succeeding in the suit. 

3. Not only the plaintiff show a cause of adverse and 

conflicting claims to property, but he must show some 

emergency of danger or loss demanding immediate action 

and of his own right he must be reasonable clear and 

free from doubt.  The element of danger is an important 

consideration. 

4. An order appointing a Receiver will not be made where it 

has the effect of depriving a defendant of a ‘defacto 

possession since that might cause irreparable wrong.  It 

would be different where the property is shown to be ‘in 

modio’ that is to say in enjoying of no one; and 

5. The court on the application made for the appointment of 

a Receiver looks to the conduct of the party who makes 

the application and will usually refuse to interfere unless 

his conduct has been free from blame. 

    In Ch. Rajamma –vs- P.V. Reddy  reported in 1993 (2) 

ALT 154, it was held that  the appointment of receiver 

cannot be restored to lightly without considering the entire 

facts and circumstances, the party seeking the appointment 

of  receiver must make out a case that he was not only kept 
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out of possession of the properties unauthorizedly, but the 

party in possession is indulging in acts of waste leading to 

inference of incompetence, if prima facie the plaintiff has 

excellent chance of succeeding in the suit the conduct of 

the opposite party in keeping the plaintiff out of the 

possession of the property will be relevant consideration for 

directing the opposite party to deposit a sum of money 

approximately representing the value of the yield pertaining 

to the share of the plaintiff pending disposal of the suit and 

even in such circumstances a receiver should not be 

appointed to oust  the possession of the opposite party from 

the joint family properties. It was further held that the 

protection of the properties and safe guarding the rights of 

the parties shall be twin objectives impelling the 

appointment of a receiver.  

APPOINTMENT OF RECEIVER IN CASES FOR INJUNCTIONS 

       A receiver can be appointed even in a suit for injunction  

to preserve status quo ante during pending litigation, provided 

the court comes to the opinion that it is just and convenient to 

appoint a receiver by showing a good title to the property, a 

special equity in his favour and the property in the hands of 

defendant is in danger of being wasted. 

POWER AND EFFECT OF THE ORDER PASSED UNDER 

ORDER 40 RULE 1 CPC. 

 In Everest Coal Co Vs. State of Bihar reported in A.I.R 

1977 S.C 2304,  it was held that - where a receiver appointed 

by the Court is in actual physical possession of a property, no 

one whosoever he may be, can disturb the possession of the 

receiver.  Court may hold such person who disturbs receiver’s 

possession as guilty for committing contempt of Court.  A man 

who thinks that he has as right paramount to that of a 

receiver must before he takes any step of his own motion, 

apply to the Court for leave to assert his right.  Grant of leave 

in such cases is the rule and refusal is an exception.  The rule 

that receiver’s possession will not be disturbed without the 

leave of the Court is however not applicable if the receiver is 

not in actual physical possession of the property.  

        (K. VANISREE), 

       ADDL. SR., CIVIL JUDGE, 

  CHITTOOR.     
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PAPER SUBMISSION BY MOHAMMED RAHAMTULLA, JUNIOR 

CIVIL JUDGE, VAYALPAD, ON THE TOPIC OF ‘APPOINTMENT OF 

ADVOCATES – COMMISSIONER AND APPOINTMENT OF 

RECEIVERS’, AS PER CIRCULAR IN DIS.NO. 2320/ESTT/2018 DT. 

19-03-2018.  

-------------------------------------------------------------------------------------------- 

 

APPOINTMENT OF ADVOCATE – COMMISSIONER 

 

INTRODUCTION: 

 

 The object of Order 26 Rule 9 of Civil Procedure Code is not to assist 

a party to collect evidence where the party can procure the same. An 

Advocate Commissioner can be appointed under Order XXVI Rule 9 of the 

Code of Civil Procedure 1908 inter alia for elucidating any matter in 

dispute. There is some confusion as to in what circumstances an advocate-

commissioner is to be appointed in a civil suit. To answer this question, we 

have to understand the expression of “elucidating any matter in dispute” in 

Order 26, Rule 9 of CPC. There are thousands of case-law as to this issue. In 

my experience as a judicial officer, I hear that some are under the 

impression that no advocate-commissioner is to be appointed in suit for 

injunction. For example, the claim for injunction made by the plaintiff is 

based on the plea that there is only one way to his house and that he is being 

prevented by the defendant from using the said way. Any amount of 

evidence in this regard may not help the Court to render a correct finding on 

this aspect. So, a situation such as this would definitely fall within the 

expression of “elucidating any matter in dispute. Similarly, there are several 

issues regarding appointment of advocate-commissioner. This article may be 

useful to the Bench and the Bar. 

 Appointment of Commissioner in terms of part III i.e. matter 

“Incidental proceedings” of CPC is a provided by section 75 of the Code. 

Inasmuch as this article is concerned with the appointment of Commissioner 

section 75 of CPC being the provision relevant, empowering the court, it 

would be apposite to refer the provisions. 
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“75. Power of court to issue commissions. – Subject to such conditions and 

limitations as may be prescribed, the court may issue a commission – 

 (a) to examine any person; 

 (b) to make a local investigation; 

 (c) to examine or adjust accounts; or 

 (d) to make a partition; 

 (e) to hold a scientific, technical, or expert investigation; 

 (f) to conduct sale of property which is subject to speedy and natural 

decay 

and which is in the custody of the Court pending the determination of the 

suit; 

 (g) to perform any ministerial act.” 

 As per Section 75(b), subject to such conditions and limitations as 

may be prescribed the Court may issue commission to make a local 

investigation. With this, section 75 it would be appropriate now to refer 

Order XXVI Rule 9 of CPC. Sub-title of Order 26 of CPC makes a reference 

to “Commissions to examine the witnesses”. Rule 9 of Order XXVI 

provides “Commissioner for local investigation.”  

Some times, it becomes pre-trial decree:- 

 In Sarala Jain and others.Vs. Sangu Gangadhar, in view of the law 

laid down by the Apex Court in Mohd. Mehtab Khan’s case,( 2013 (3) ALD 

64 (SC)), His Lordship M.Satyanarayana Murthy, J, held that appointing 

advocate commissioner by the trial Court for the purpose of demarcating 

schedule property and fix boundary stones to the property of the respondents 

amounts to granting pre-trial decree as it satisfied part of the reliefs claimed 

in the suit. In such case, commissioner cannot be appointed for the said 

purpose. Further, it was held in this case that to appoint an advocate 

commissioner, Court has to keep in mind the following: 

 (1) Total pleadings of both parties; 

 (2) Relief claimed in suit; 

(3) Appointment of advocate commissioner for specific purpose at 

interlocutory stage shall not amount to grant pre-trial decree; and (4) 
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Necessity to appoint advocate commissioner to decide real controversy 

between parties. If we keep these principles in mind while dealing with an 

application for appointment of advocate commissioner in a suit, we can 

easily find out whether allowing such application becomes pre-trial decree 

or not. 

Appointment of Commissioner in a suit for injunction:- 

 In 2014, the Hon’ble Andhra Pradesh High Court, in K.Dayanand 

And Another vs P. Sampath Kumar, after considering the dicta observed in 

the rulings reported in 2009 (2) ALD 238; 2012 (3) ALD 384; 2011 (2) ALD 

472; 2006 (4) ALD 675; 2005 (6) ALD 389; 2011 (4) ALD 231; (2009) 12 

SCC 773; 1997 (1) A.P.L.J. 61 (SN); 2010 (4) ALD 198; 2008 AIR SCW 

6500; (2008) 8 SCC 671 and 2013 (1) ALT 548, it was held that there is no 

absolute bar on appointment of Commissioner in a suit for injunction also as 

per the law laid down in the above referred judgments nor the provisions of 

Section 75 and Order XXVI Rule 9 do impose such a prohibition. 

 The Hon'ble High Court of Judicature at Hyderabad for the State 

of Telangana and for the state of Andhra Pradesh in the case of Bandi 

Samuel and another Vs. Medida Nageswara Rao reported in 2017(1) 

493, held that (1) Appointment of Commissioner- There is no absolute 

bar on appointment of Commiissioner in a suit for injunction nor the 

provisions of Section 75 and Order XXVI Rule.9 to impose sch a 

prohibition. (2) Local Inspecttion – An Advocate Commissioner can be 

appointed in an injunction suit for local inspecction of the suit site and 

to demarccate the sit schedule property with the help of the Surveyor. 

It is not the business of the Court to collect evidence in favour of one 

party:- 

 In Padam Sen and another vs. The State of U.P., AIR 1961 SC 218, 

three Judge Bench of the Hon’ble Supreme Court has held that Court has no 

inherent power under Section 151 to appoint an Advocate-Commissioner to 

seize account books in the possession of the plaintiff, upon an application by 

the defendant that he has apprehension that they would be tampered with. 

The Hon’ble Apex Court further held that the Court cannot seize them 

forcibly by appointing an Advocate-Commissioner, but it can summon them 

and if not produced, it can penalise the party and also draw adverse 
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presumption against him. If the documents are forged, while in the 

possession of the plaintiff, the defendant can prove the forgeries and dispute 

the entries. The Hon’ble Supreme Court has categorically ruled that it is not 

the business of the Court to collect evidence in favour of one party. 

Advocate-Commissioner cannot be appointed for making an enquiry 

about factum of possession:- 

 In K.M.A.Wahab & others vs. Eswaran & another, reported in 2008 

(3) CTC 597, His Lordship, A.Kulasekaran, J, has held that appointment of 

Advocate Commissioner for making enquiry about the factum of possession 

of the property in dispute is improper since the same has to be adjudicated 

upon framing issues and on appreciation of evidence. Similarly, in another 

case, M/s. Benz Automobiles Private Limited vs. Mohanasundaram, 

reported in 2003 (3) MLJ 391, His Lordship AR.Ramalingam,J, has held 

that Advocate-Commissioner cannot be appointed to find out the factum, as 

to who is in possession of the property. Even if an Advocate-Commissioner 

is appointed and his report is filed, it can be questioned by the other side by 

filing objections, as the dispute in the suit could be resolved only on the 

basis of oral and documentary evidence let in by the parties. 

 In Rajendran vs. Lilly Ammal alias Nelli Ammal, reported in 1998 

(II) CTC 163, His Lordship S.Jagadeesan, J, has held that Advocate-

Commissioner cannot be appointed to find out the fact as to who is in 

possession of suit property in a case. In another case, in Kuttiyappan, D. vs. 

Meenakshiammal Polytechnic Unit of M/s. Meenakshiammal Trust, reported 

in 2005 (4) CTC 676, Her Lordship R.Banumathi, J held that the defendants 

therein were not entitled to seek for appointment of Advocate-Commissioner 

to note their possession, as it is well settled that Commissioner cannot be 

appointed for noting down the factum of possession or the enjoyment of 

property. Similar issue was considered in another case, in Minor Amid 

Stanly & another vs. Lakshmiammal & others, reported in CDJ 2009 MHC 

324, His Lordship S.Palanivelu, J, has held that the factum of possession 

cannot be ascertained by Commissioner, as the same could be proved by 

letting in oral and documentary evidence by the parties before the Court. 

 However, in T.S. Ramu vs. Neelakandan, reported in 2004 (2) CTC 

674, His Lordship S.Sardar Zackria Hussain, J, has held that appointment of 
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Advocate-Commissioner to find out the actual area under the occupation of 

the tenant and to file report is legally maintainable under Section 18 (A) of 

the Act. However, in the instant case, the purpose for seeking appointment 

of Commissioner is different. 

Material issue of determining the possession cannot be left to an 

Advocate-Commissioner. 

 In Chandrasekharan vs. Doss Naidu, reported in 2005 (3) MLJ 473, 

Her Lordship R.Banumathi, J has held that though appointment of 

Advocate-Commissioner was sought for under the pretext of noting down 

the physical features, indirectly it was only to find out the factum of 

possession. As the material issue involved in the suit relating to the nature of 

possession and lawful right of the parties, it was held that the material issue 

of determining the possession cannot be left to an Advocate-Commissioner. 

Advocate-Commissioner should not be appointed to gather evidence to 

prove the case of parties:- 

 In Krishnamurthy, T.K vs. Tamil Nadu Water and Drainage Board, 

reported in 2006 (5) CTC 178, His Lordship S.Rajeswaran, J has held that 

Advocate-Commissioner should not be appointed to gather evidence to 

prove the case of parties, since the parties should prove their case by letting 

in legally acceptable evidence and the report of the Commissioner can only 

aid the Court in evaluating the evidence to come to just conclusion. 

Advocate Commissioner cannot be used for fact finding purposes and as 

such, the order passed by the Court below is not sustainable under law:- 

 In Devadoss vs. A.Duraisingh, reported in 2002 (3) CTC 748, His 

Lordship A.Ramamurthy, J, has held that Advocate Commissioner cannot be 

used for fact finding purposes and as such, the order passed by the Court 

below is not sustainable under law. It is always open to the decree-holder to 

examine the concerned persons as witnesses and prove as to how and in 

what manner they got the cable connection relating to the suit 

If no prompt actions are taken to appoint an advocate-commissioner, it 

may destroy the valuable rights of the parties: 

 In M.P. Appulu vs. A. Fatima Zohra & another, reported in 1982 (2) 

MLJ 340, His Lordship T.Sathiadev, J, has held that “There are 
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circumstances in which, it is only a Commissioner inspecting the property 

promptly and recording timely assessment of what obtains relating to the 

building, could alone assist courts to decide correctly. If such prompt actions 

are not taken, it may destroy the valuable rights of the parties. It may so 

happen, when a landlord high-handedly starts pulling down a portion of the 

main building, the tenant would be greatly interested in securing a 

Commissioner appointed forthwith. If the right of tenant to have access to 

stair-case is obstructed, he is most interested in seeking appointment of 

Commissioner and secure immediate relief, for restoring amenities, which is 

assured to him under Section 17 of the Act.” His Lordship T.Sathiadev, J, 

while interpreting Section 18 (A) of the Act held that if application for 

appointment of Commissioner is not properly understood and appreciated 

and resulted in dismissal of the application; to hold that an appeal would not 

lie, which would result in taking away the affected party’s right, which is 

enshrined in the Act itself. 

Advocate Commissioner is an officer of the Court:- 

 In para 118, in 2014, the Hon’ble High Court in M.Gurumoorthy And 

Others vs C.Kamalamma And Others, A.S.M.P.No.1898 of 2012 and batch, 

dt.22-04-2014, observed as follows:”…This indicates that the Advocate 

Commissioners report Ex.A.21 is factually incorrect and is a false report 

prepared by her to help the Defendants to play fraud on the court and help 

them to get a final decree behind the back of the plaintiffs. It is unfortunate 

that even the Advocate Commissioner appointed by the trial court, who is 

supposed to be an officer of the Court, acted in this manner.” 

Appointment of advocate-commissioner for the second time: 

 In S. Rukman Naik vs P. Anjani Prabha And Anr, 2004 (4) ALD 876, 

an interesting question was come for consideration. While the said report is 

pending consideration, is it proper on the part of this Court to appoint 

Advocate-Commissioner for the second time for inspecting the site and 

submitting his report in respect of which the Advocate Commissioner 

appointed on the first occasion had submitted his report? To answer, the 

Hon’ble Andhra Pradesh High Court held that in para 21 as follows: ”In 

view of the foregoing facts and circumstances, the Division Bench has taken 

note of the status quo order passed by this Court in S.A.14 of 2002 when 
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CA.No. 113 of 2004 was filed by the petitioner in the contempt case to 

appoint Advocate-Commissioner and re-entrust the warrant to Ms. W.V.S. 

Rajeswari, who was earlier appointed as Advocate-Commissioner to note 

down the physical features. Without passing any order on the report of first 

Advocate-Commissioner, this Court ought not to have considered CA No. 

113 of 2004 for re-entrusting the warrant to Ms. W.V.S. Rajeswari, 

Therefore, the order passed in CA No. 113 of 2004 is not in consonance with 

Order 26, Rule 10(3) of the Code of Civil Procedure but also against the 

order passed by the Division Bench in a batch of CRPs filed by the 

petitioner.” 

As to appointment of a second Advocate Commissioner, In Pamula Narsaiah 

And Anr. vs Pamula Murali And Ors, citations: 2002 (1) ALD 393, 2001 (6) 

ALT 385, it was observed as follows: ”Therefore, I hold that under Sub-rule 

(3) of Rule 14 of            Order 26, the Court below has no power to reopen 

or review its own order when it has confirmed and passed a final decree on 

the basis of the Advocate-Commissioner’s report. If the parties are so 

aggrieved, they can assail the correctness or otherwise of the order by 

approaching the appellate Court. If once the Court below has confirmed and 

passed a final decree on the basis of the Advocate-Commissioner’s report, it 

has no power to vary or set aside the Advocate-Commissioner and appoint a 

second Commissioner.”  Chokkalingapuram Thevangar Vardhaga Sangam, 

West Car Street, Chokkalingapuram, Aruppukottai Taluk, through its 

President v. Chokkanathaswami Temple, Chokkalingapuram, Aruppukottai 

Town, represented by its Executive Officer reported in 1996(I) M.L.J. 254, 

in which, this Court has held thus:- “Civil Procedure Code (V of 1908) 

Order 26, Rule 10(3). Commissioner appointed and report submitted by him. 

Mere lapse in report, cannot be ground for appointment of second 

commissioner. Commissioner’s report, is not per se evidence. Court has 

discretion to appoint second commissioner depending on facts and 

circumstances of the case before it. (See also: Kitnammal vs Nallaselvan 

And Ors, (2005) 2 MLJ 227). 

Evidentiary value of Advocate-Commissioner’s report:- 

 A party can countermand the evidence of Commissioner’s report by 

letting in other evidence. A Local Commissioner can only report on existing 

facts and not how they came about, as per decision of Hon’ble Supreme 
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Court in Lekh Raj V. Muni Lal and others, (2001) 2 Supreme Court Cases 

762.  As was held in 2013, in Selvi vs Dorathy Paul, C.R.P. PD. No. 

1669/2011,in law, the evidence of an Advocate Commissioner is not binding 

on Court and in fact, his report is to be appreciated along with other 

evidence available on record in a given case. In K. Viswanathan v. D. 

Shanmugham Mudaliar and Anr. reported in 1986(I) M.L.J. 319, held that 

under Order 26, Rule 10(2), C.P.C. the report of the Commissioner is 

evidence in the suit and forms part of the records. In Veppanathar alias 

Karuppannam and Anr v. Laiappan reported in 2000-I Law Weekly 893, in 

which, the Hon’ble Madras High Court has held thus:- “Under Order 26, 

Rule 10, Sub-rule (3) the Court, if it is dissatisfied with the report, can direct 

setting aside the report, the Court can direct the Commissioner to rectify the 

defect or deficiency, taking into consideration the objections and evidence 

let in, in that behalf and to file a supplementary report. As far as possible, 

Commissioner, who has already visited the property should be directed to 

file a supplementary report and only if that is not possible, the report could 

be scrapped. 

Introducing additional evidence – When? 

 In a decision reported in Penta Urmila and others vs. Karukola 

Kumarasamy, (2005 (2) ALD 130), the Court in paragraph 6 has held as 

follows: 6. In a suit for permanent injunction, the vital and important issue is 

whether the plaintiffs are in possession of the suit schedule land and whether 

there was attempt by the defendant/s to interfere with such possession of 

plaintiffs. The burden is entirely on the plaintiffs to bring convincing and 

cogent evidence on record and for so doing, it is not permissible for them to 

invoke Order XXVI Rule 9, which is intended for difference purpose. 

Further, if at this stage, Advocate Commissioner files a report, as directed by 

Appellate Court with the assistance of the Mandal Surveyor it would 

certainly amount to introducing additional evidence which is ordinarily not 

permissible unless proper application is made under Order XLI Rule 27 

satisfying the conditions therein. 

Local inspection by advocate-commissioner:- 

 In 2013, the Hon’ble High Court of Andhra Pradesh, after referring to 

the dicta in Pormusamy Pandaram vs The Salem Vaiyappamalai Jangamar, 
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AIR 1986 Mad 33, and the dicta observed in the rulings reported in 2006 

ALD 675; 2001(4) CCC 416 (Bom); AIR 1986 Madras 33; AIR 1988 Orissa 

248; AIR 1959 AP 170 = 1958 ALT 792 and 1988 (1) ALT 353 and 

observing the object of local investigation under 0. XXVI, R. 9 of the Code 

which cannot be littled, in Bandaru Mutyalu And Another vs Palli 

Appalaraju, C.R.P No.5525 of 2011, dt. 01-07-2013, it was held that in 

situations where there is controversy as to identification, location or 

measurement of the land, local investigation should be done at an early stage 

so that the parties are aware of the report of the Commissioner and go to 

trial prepared. 

 The Hon’ble Andhra Pradesh High Court in the case between Varala 

Ramachandra Reddy Vs. Mekala Yadi Reddy and others, 2010 (4) ALD 198, 

wherein, it was held that an Advocate Commissioner can be appointed in an 

injunction suit for local inspection of the suit site and to demarcate the suit 

schedule property with the help of the Surveyor. 

 In R.V.Ramalingam vs. Abdul Muthaliff, reported in CDJ 1992 MHC 

087, His Lordship AR.Lakshmanan, J, has held that on the ground that the 

tenant has substantially damaged the back portion of the building and is also 

attempting to unauthorisedly put up some construction and in view of the 

attitude of the tenant, it was found necessary to appoint an Advocate-

Commissioner to make a local inspection of the building and to note down 

the physical features of the building and the structure thereon and submit a 

report to the Court with plan and accordingly, the application was found to 

be maintainable under Section 18 (A) of the Act 

 The Andhra Pradesh High Court in Podugu Appa Rao (died) & others 

vs. Grandhi Sathiraju (died) and others, reported in CDJ 2008 APHC 1132, 

held that the Advocate-Commissioner appointed to find out whether the 

tenant had committing any act of waste, affecting the value and utility of the 

building, as sustainable under law. 

 Further, the Hon’ble Andhra Pradesh High Court in the case between 

Mallikarjuna Srinivasa Gupta Vs. K.Sheshirekha, 2006 (3) ALD 362 in 

which case, a suit was filed for declaration of title and an application was 

filed contending that the defendant therein encroached a portion of the site. 

The stand of the defendant therein was that he has not encroached any 



90 | P a g e  

 

 

portion of the site as alleged by the plaintiff. In the circumstances, this Court 

held as follows:- 

 “By mere looking into the sale deed or the lay out, it is not possible to 

determine the rights, unless it is verified whether any portion of the building 

is constructed in Plot No.62. Therefore, it is essential to consider the request 

of the petitioner for appointment of Advocate Commissioner for the purpose 

mentioned therein.” 

 In 2011, the Hon’ble Andhra Pradesh High Court in Shaik Zareena 

Kasam vs. Patan Sadab Khan and others, C.R.P. No.3266 of 2007 ,dt. 01-04-

2011 observing the dicta in the rulings reffered to 2006 (3) ALD 362 (supra 

) and 2010 (4) ALD 198 (supra), directed the lower court to appoint an 

Advocate Commissioner observing that if there is some delay in filing the 

application to appoint an Advocate Commissioner and if there are some 

laches on the part of one party, the Court may impose reasonable costs, 

For the purpose of taking measurement of the suit land:- 

 The Hon’ble Supreme Court in Gurunath Manohar Pavaskar & others 

vs. Nagesh Siddappa Navalgund and others, reported in CDJ 2007 SC 1339, 

has held that the learned trial Judge may appoint an Advocate-

Commissioner for the purpose of taking measurement of the suit land. See 

also:- M. Vedapuri vs. O.M.Raj and another, reported in CDJ 2008 MHC 

4400; Teraj Sarammal vs. Bajranglal Daman, CDJ 2004 MHC 947. 

The Court has discretionary power to appoint Commissioner :- 

 In A.Nagarajan vs. A.Madhanakumar, reported in CDJ 1996 MHC 

497, His Lordship Shivappa, J held that for the purpose of elucidating facts 

in respect of any matter in dispute where the circumstances render it 

expedient in the interest of justice to do so, the Court has power, which is 

discretionary in nature, to appoint Commissioner for the purpose of 

ascertaining, certain facts, to make it clear, intelligible and to throw light 

upon the matter in issue, relating to the main case as well as the facts 

leading to the dispute. 

Whether the Execution Court has power to appoint an Advocate-

Commissioner? 

 In 2015, Gurram Anantha Reddy vs Katla Sayanna, in C.R.P. No.2982 
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of 2014 and batch,Dt. 30-03-2015, it was held as infra: ”The contention that 

in Execution Proceedings, Commissioner cannot be appointed and the E.P. 

Court has no power to appoint Commissioner under Order 26 Rule 9 of the 

Code of Civil Procedure has absolutely no merit in view of the reason that 

as per Order 26 Rule 18-A of the Code of Civil Procedure, the provisions of 

Order 26 of Code of Civil Procedure are applicable to the proceedings in 

execution of a decree or order also.” 

Conclusion:- 

According to Section 75 and Order XXVI of C.P.C., Court has discretion to 

appoint a commissioner but the discretion has to be exercised in a judicious 

and sound manner and not whimsically. Before appointing commissioner, 

Court shall examine pleadings, relief claimed and real controversy between 

parties. As was held in Shaik Zareena Kasam vs. Patan Sadab Khan and 

others, C.R.P. No.3266 of 2007 ,dt. 01-04-2011, it is always better if the 

parties are allowed to adduce evidence at the stage of trial for better 

appreciation of the facts which will help the Court in effectively deciding 

the main dispute between the parties. When an application for appointment 

of advocate commissioner is filed, such application must be decided without 

any delay. As was held in P. Pedda Saidaiah And Ors. vs T. Padmavathi,1997 

(5) ALT 818, it is the duty of the Court to dispose of the interlocutory 

applications filed by the parties during the pendency of the suit within a 

reasonable time. Where in a suit for possession, the purpose of appointment 

of a Commissioner was to collect evidence the rejection for appointment of 

Commissioner is a proper one, as opined by the Hon’ble Madras High Court 

in Raja vs Narashimamurthy (2011), C.R.P.PD.No.3163 of 

2009,dt.01.08.2011. It is well-settled that if the oral and documentary 

evidence are found enough to resolve the controversies in the suit, the 

rejection of application for appointment of a Commissioner is a valid one. It 

is provided under Order XXVI Rule 9 of CPC that in any suit in which the 

Court deems a local investigation to be requisite or proper for the purpose of 

elucidating any matter in dispute, or of ascertaining the market value of any 

property, or the amount of any mesne profits or damages or annual net 

profits, the Court may issue a commission to such person as it thinks fit 

directing him to make such investigation and to report thereon to the Court. 
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APPOINTMENT OF RECEIVERS 

 

INTRODUCTION: 

 The term receiver has not been defined in the Code of Civil Procedure 

1908. Receiver is an important person appointed by Court to collect, receive 

pending the proceedings, the rents, issue and profit of land or personal 

estate, which it dose not seem reasonable to the Court that either party 

should collect or receive, or for enabling the same to be disbursed among 

the person entitled. 

At the time of appointing a Receiver, the Court has to consider five 

basic principles.  These are termed as “Pancha Sadachar”.  

Hon'ble Justice P.N. Ramaswamy, in Krishna Swami Chetty V. 

Thangavelu Chetty, A.I.R., 1955 Madras.430, coined this term 

and those principes are : 

1. It is a matter resting in the discretion of the Court for the purpose of 

protecting the rights of all parties and subject matter. 

2. The Court should not appoint receiver except upon proof by plaintiff 

that prima facie he has an excellent chance of succcess in the suit. 

3. The plaintiff must show some emergency or danger or loss 

demanding immediate acction.  He must be clear about his own rights. 

4. An order will not be made where it has the effect of depriving the 

defendant of a defacto possession since that might cause irreparable 

wrong. 

5. The Court should look to the cconduct of party who makes an 

application.  He must come to Court with clean hands. 

Duties and Liabilities of a Receiver 

 In other words, the receiver is an indifferent person between the 

parties to a case, appointed by the Court to receiver and preserve the 

property or fund in litigation pendent elite, when it does seem reasonable to 

the Court that either party should hold. 

 So, Receiver is an officer of the Court to whom is given possession or 

custody and management of property. He has no power except those which 
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has been conferred of him expressly or impliedly by the Court. The property 

does not vests in the receiver; the receiver is not the representative or agent 

of the parties. His holding of property is holding of the Court. He is also a 

public officer within the meaning of clause 17 of section 2 of the Code of 

Civil Procedure (C.P.C). 

Order 40 Rule 1 - Appointment of Receiver 

 Relief by way of appointment of a receiver is discretionary with the 

Court. According to section 44 of the Specific Relief Act 1877, “The 

appointment of a receiver pending a suit is a matter resting in the discretion 

of the Court. 

 The mode and effect of his appointment, and his rights, powers, duties 

and liabilities are regulated by the Code of Civil Procedure.” 

 In a suit for a declaration and permanent injunction, a civil court is 

competent to appoint a receiver. But this power should be used only in 

exception cases [PLD 1957 Kar. 625, PLR 1957 (2) W.P. 1001]. A receiver 

can be appointed of any movable or immovable [e.g., Share in companies, 

lands, stock in trade etc.]. 

 The Court is competent to appoint a receiver for a disputed property 

only when the conditions laid down in Order XL Rule-1 of the Code is 

fulfilled. According to Order XL Rule-1 of the Code of Civil Procedure 

1908, “Where it appears to the Court to be just and convenient, the Court 

may by Order- 

 a)  appointment a receiver of any property, whether before or after 

decree; 

 b)  remove any person from the possession or custody of the property; 

 c)  commit the same to the possession, custody or management of the 

receiver; and 

 d) confer upon the receiver all such powers, as to bringing and 

defending suits and for the realization, management, protection, preservation 

and improvement of the property, the collection of the rents and profits 

thereof, the application and disposal of such rents and profits, and the 

execution of documents as the owner himself has, or such those powers as 

the Court thinks fit.” 
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Remuneration 

 The Code of Civil Procedure Order XL Rule-2 deals with the 

Remuneration of a Receiver. Following discuss 

 Receiver remuneration is in the discretion of the Court. 

 A party is not to get any remuneration. 

 If a person appointed receiver accepts to keep account in a partnership 

without remuneration he does not thereby forego his right to 

remuneration for managing the business. 

 Any agreement between the receiver and a party regarding in 

remuneration is a gross contempt and void. 

 Remuneration is to be fixed having regard to the nature of the work 

and the responsibility to be shouldered by the receiver. It may be fixed 

a fixed sum or on the percentage basis. 

Duties 

 Every receiver so appointed shall- 

 (a) Furnish such security (if any) as the Court thinks fit, duly to 

account for what he shall receive in respect of the property; 

 (b) Submit his accounts at such periods and in such form as the Court 

directs; 

 (c) Pay the amount due from him as the Court directs; and 

 (d) Be responsible for any loss occasioned to the property by his 

willful default or gross negligence. 

Enforcement of receiver’s duties 

 The Code of Civil Procedure Order XL Rule-4 deals with the 

Enforcement of receiver’s duties. Following discuss 

 If the receiver is to be found guilty of gross negligence, it must be 

first shown by those who so allege that it would have been profitable 

to the estate if the debtor’s property has been attached. 

 Where a receiver is found guilty the only provision for taking action 

against him, apart from proceeding against the security, is that his 

property can be attached, and that is the only way of enforcement of 
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the Order and arrest and imprisonment are not the methods. 

 The Court can in the course of passing the accounts of the receiver, 

make an Order to make good the loss caused by the receiver through 

his willful negligence, no separate suit against him is necessary. 

 Receiver may be removed for failure to submit accounts 

 A receiver who has once been appointed should be discharged only on 

the ground of proved incapacity. 

 A receiver appointed by consent of the decree-holder can be 

discharged only for malfeasance or for futility of the administration. 

 Appeal: – Rule 4 is appeal able but Order making the receiver liable 

for a certain sum or to pay a certain amount into Court is not appeal 

able unless accompanied by an Order of attachment and sale which is 

the operative part of the rule. 

When Collector may be appointed receiver 

The Code of Civil Procedure Order XL Rule-5 deals with the When 

Collector may be appointed receiver. Where the property is land paying 

revenue to the Government, or land of which the revenue has been assigned 

or redeemed, and the Court considers that the interests of those concerned 

will be promoted by the management of the Collector, the Court may, with 

the consent of the Collector appoint him to be receiver of such property. 

Conclusion: 

Appointment of Receivers is the discretionary power of the Court. It must be 

made pending a suit and it is only be way of specific Relief. A receiver 

appointment by the High Court, Who has under its Order taken possession 

of property, cannot be prosecuted for criminal breach of trust in respect 

thereof without first obtaining the leave of the Court. 
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PAPER PRESENTATION   BY 

 SRI VEERAPU NAGESWARA RAO,  VI ADDITIONAL DISTRICT 

AND SESSIONS JUDGE, TIRUPATI FOR THE JUDICIAL OFFICERS 

III WORK SHOP TO BE   HELD ON 25th March  2017 

 

LIMITATION ON SEVERAL PETITIONS IN EXECUTION 

          The period  of limitation for an application for the execution of any decree 

(other than a decree  granting a mandatory injunction) or order of any Civil Court 

is twelve years and the time of limitation starts to run from the date when the 

decree or order becomes  enforceable or where the decree or  any subsequent 

order directs any payment of money or the delivery of any property to be  made at 

a certain date or at recurring  periods, when default in making the payment or 

delivery in respect of which execution is sought, take place, provided  that an 

application for the enforcement o r  execution of a decree  granting a perpetual 

injunction shall not be subject  to any period of limitation. 

           Article 136 governs the execution of the decree or order of Civil Court 

other than a decree for mandatory injunction.  The  executing Court must execute  

the decree according to its terms except when there is the statutory limitation to 

execute it. 

          In Giridharilal V Thakurdas (AR 1964 Ori. 170), it has been held that 

the initial onus is upon the decree holder to show that  the execution is 

within time.  Where the application for execution is prima facie not barred 

by limitation it is for the judgment-debtor to show that the execution is time 

barred. 

              The modes in which the Court can give relief in execution are set forth in Order XXI of 

the Civil Procedure Code.   The period of limitation provided  by the Art.136 is  originally an 

application for execution contemplated by Order XXI, Rule 11 of Civil Procedure  Code.   An 

application under Order XXI, Rle 34 or Rule 50 of the Civil Procedure Code is also covered  by 

the Article 136. 

               In Uma Shankar v.Kanodia Brothers( AIR 1966 All.499), it has bee held that  an 

application under Order XXI Rule 50(2) of the Civil Procedure Code for leave to execute a 

decree against a partnership firm as against a partner has been held to be ancillary  to the 

application for execution and has to be filed within  the  period prescribed under the Art.136. 
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          In Manwa V.Maulana (AIR 1981 All.143),  a decree for mandatory injunction  and for 

possession was passed in which two months time was given to the defendant to remove the debris 

failing which the plaintiff was entitled to get the debris removed by process of the Court and was 

entitled to get possession of the land.   The decree was passed on the 25th April, 1961. 

               It has been held that the decree became enforceable on 25th June, 1961.   As the 

execution  case was filed on the 12th May, 1973, it is also held that decree for possession was 

executable as it was filed within 12 years of the date when the decree for possession  became 

enforceable, but decree for mandatory injunction could not be executed because  it has not been 

filed within  three years of 25th June, 1961 under Art.135 of the Limitation  Act. 

             In Datta V Digambar (AIR 1968 Bom.361), it has been held that the Art.136 will not 

apply to an application for execution of award given by a special Court under a special Act 

because it applies to execution of decree or order of Civil Courts either under Civil Procedure 

Code or under any special status under which order is deemed to be decreed by virtue of same 

provisions requiring  the execution  as decree. 

Under  the Art 136 of the Limitation Act, 1963, the period  of limitation for the execution of any 

decree or order of any civil Court other than a decree granting mandatory injunction is 12 years.  

Art.136 have set a new deadline beyond which no application for the execution of the decree can 

be made. 

              Time  required for obtaining  a certified copy of the decree cannot be excluded for 

computing limitation.   The maximum  of limitation for the execution of a decree or order is 12 

years from the date when the decree or order became  enforceable, which is usually the date of 

the decree or order.   The expression 'enforceable' has been used to cover a decree or order which 

is not enforceable at the time it is made but become enforceable subsequently. 

            In Chandra Mouli v. K.B.N.Singh( AIR 1976 Pat.208), it has been held that the decree 

comes into  existence as soon as the judgment is pronounced and not on the day when it is sealed 

and signed because under Order XX, Rule 7, the decree shall bear date, on which the judgment 

was pronounced. 

            The second part of  the third column of Article 136 provides that where the decree or 

subsequent  order directs any payment of money or for the delivery of any property to be made at 

a certain date or at requiring periods, then the limitation would commence from the date when the 

default in making the payment or delivery in respect which  the execution is  sought for, takes 
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place.   Therefore, this part covers  in terms all cases where either the decree originally or by any 

subsequent  order directs the payment of the decretal or delivery of any property at a future  date 

or by installment. 

           The words 'certain date' used in the third  column of the Art.136 referred to a date which at 

the date of the decree or order is certain.  Therefore, a date which can become certain  only at the 

future time will not be a “certain date” within the meaning of the Article 136.   The words 

“certain date” are of wider amplitude than the  words “specified” and would consequently mean 

an ascertained or ascertainable date. 

               In view of the proviso to the third column of Art.136 of the Limitation Act, 1963, the 

execution of the decree for permanent injunction is not subject to any period of limitation.  For 

executing the decree for permanent injunction an application for execution has to be filed in the 

executing  Court and the Court cannot enforce it suo motu. 

              In I.Ahmed v.K.Bibi (AIR 1985 Ori.102), it has been held that for execution of a decree 

other than a decree for mandatory injunction, 12 years is the period of  limitation which 

commences from the date when the decree becomes enforceable but an exception has been made 

in respect of the decree for perpetual injunction for which there is no period of limitation and it 

can be enforced at any time. 

               In L.Rs of Mega Ram v.Kana Ram, (AIR 1933  Rraj, 208), it has been held that so far 

as the decree for prohibitory injunction is concerned, namely injunction from making 

encroachment, limitation can commence from the date of fresh encroachment but there is no 

limitation period for executing  such a decree. 

            Article 136 is the comprehensive  Article to cover the execution of any decree or  order of 

any Civil Court other than a decree granting  mandatory injunction. So, there is no dispute that 

for executing  a decree passed by a superior Court of a  reciprocating territory (Foreign Country) 

in the District Court in Indian, Article 136 of the Limitation Act will be attracted.  
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   TOP FIVE STRATEGIES FOR TIMELY JUSTICE IN EXEECUTION 

PETITIONS 

 

Filing/Limitation: 

 

           Limitation must be strictly followed. Specific  period for different petitions. 

  

            Section 5 Limitation Act is not applicable in Execution Proceedings. 

  

                    An applicable  under Section 5 of the Limitation Act is not maintainable in a 

proceeding arising  under Order XXI of the Code. “A fortiori for the said purpose, inherent 

power of the Court cannot be  invoked”. (2005) 4 MLJ 163 (SC) (Damodaran Pillai and others 

Vs South Indian Bank limited) 

 

                 Order XX1 Rule 106 and Section 151 of CPC – Limitation Act (36 of 1963), Sec. 5 – 

Application to set aside ex parte order under Order XX1 Rule 106.  Application to condone delay 

in filing said application.  Delay cannot be condoned  as Section 5 Limitation Act not applicable. 

NOTICE: 

 

             If below 2 years from decree, no notice under Order XXI Rule 22 CPC be sent. Straight 

away orders may be  passed i.e., “Notice and Attach by” 

              In case where the last orders in previous EP were passed within 2 years of fresh EP same 

rule applicable. Order XX1 Rule 22 proviso. 

 

                No notice is necessary if court feels that  unreasonable delay will be caused as per 

Order  21 Rule 22(2). 

 

                 In case of Salary attachment, no notice to pay disbursing officer is necessary.  It is 

sufficient if attachment warrant alone is sent to hm.  He need not be added as respondent (as is 

done in some places). 

 

                If respondent fails to appear or does  not fie counter.  Next  order  would be “ 

Attachment made absolute. E.P allowed”. 

 

Lrs in Execution Petition: 

 

           If E.P filed against L.Rs of judgment debtor, no separate application to implead them be 

filed along with E.P.  Notice  will be sent to L.Rs and counter filed, Enquiry made and orders 

passed and then again EP will be taken on file.  Not necessary. Waste of time. It is sufficient if 

EP is filed under Order XX1 Rule 11 r/w Section 50 of CPC. 
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                 If J.D died pending EP, then application need  be filed under Section 50 of CPC.  

Order XXII Rule 12 CPC to be taken note of. Order XXII rules 3, 4 and 8 not applicable  to 

Execution Proceedings.  No abatement in EP.  Hence reasonable  time be given to implead L>Rs 

and if  not EP may be dismissed for default.  Since o abatement is there fresh EP may be filed. 

          Order XXII Rule 12 of CPC is envisaged to be of benefit to a decree holder.  When  

execution proceedings are pending, on account of death of party to proceedings, it does snot  

abate.  The parties  are entitled to be impleaded when execution proceedings are pending.  There  

is  also no bar to file fresh application for execution also. (AIR 1932 Mad 73 FB  MH ( 

Venkatachalam Vs Ramaswami). 

             This rule is intended to apply to the 'Proceedings under the Act; Execution petition  by 

virtue  of fiction  attached to it under Section 18 of the Act,  is one under the code of civil 

procedure.  When Order of eviction is passed under Sections 10, 14, 15, 16 and 17 it ceased to be 

ceased  to be  order under the Act.  It has reached a stage of execution.  So, rule 25 of the Act is 

not applicable  to proceedings  of eviction.  According to Rule 12 CPC also, the abatement of 

petition in execution does not arise under Order XXII of CPC. 

          Legal representatives  are entitled to come on record in Execution Proceedings at any time.  

However, when execution  petition is pending and, if the death of party is informed to Court, the 

Court may fix a (date) time to implead the Legal representatives.  If petition is not filed, the 

Court can dismiss the petition for default.  Fresh application of execution is a  continuation of 

execution petition. 

IV  STAY OF PROCEEDINGS: 

          This is where the proceedings get stuck without any progress.  If we strictly follow  the 

provisions and the decisions of the Hon'ble High Court and  Hon'ble Supreme Court, the delay 

would be  considerably cut down and the justice will be done in time. 

 

1 Court cannot stay execution of its own decree: Only under Order 41 

Rule 5 CPC stay can be granted by trial Court,but for fixed time only. 

2 Order XXI Rule  26 CPC can be invoked only by transferee Court. 

3 Order XXI Rule 29 CPC for specific purpose when another suit is 

pending against the Decree Holder filed by Judgment Debtor or other 

person interested  in the same subject matter. 

 AIR 1978 Mad 269 (After amendment transferee court can also pass 

stay orders) 

4 Stay by appellate Court  under Order 41 Rule 5, 6 CPC. No stay can be 

granted if appeal is filed with delay condonation petition.  Order 41 Rule 

3A.  In the absence of stay, EP must be proceeded with.  Normally the 

parties would approach the Executing Court for stay under Section 151 

of CPC.  But inherent powers cannot be invoked as per (2005) 4 MLJ 

163 (SC) ( Damodaram Pillai and others Vs South Indian Bank Ltd) 

 

5 If Court is  satisfied that appeal is pending  then no purpose in keeping  

the EP pending.  EP can be dismissed with liberty to file fresh EP after 

disposal of appeal.  The limitation will be saved  since the decree will 

merge with the appellate Court decree and the time will run afresh after 

the disposal of the appeal. 

6 In cases of Insolvency petitions pending in other courts.  Pendency of 

I.P. Proceedings is not a ground to stay the E.P proceedings.  Executing 

court cannot stay  the proceedings since I.P is pending.  The Judgment 
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Debtor must obtain interim  protection order from the Insolvency Court. 

7  As per Section 47, Order 21 Rule 58, 59 Order 21 Rule  97 to 100, 

Order 21 Rule 105, 106 CPC, petitions will be filed under these 

provisions  making various  claim in the E.P.  Early  disposal of the 

petitions will consequently reduce the delay in disposal of EP. 

 

 (i) Section 47: 

          The Court cannot go behind the decree.  Court can interfere only if the decree is null and 

void without jurisdiction.  (2007 (4) ALJ 361 SC Dharasingh Vs State of Punjab) 

(ii) Section 47 vs Order XXI Rule 2 CPC: 

           Any settlement  or adjustment or discharge of decree has to be certified by the Court under 

Order 21 Rule 2 CPC. The limit for invoking  Order XXI Rule 2 CPC is 30 days from the date of 

payment, adjustment or satisfaction (Article 125 Limitation Act). 

           The Court cannot  recognize any such adjustment or satisfaction if it is not certificated  

under Order XXI Rule 2.  This prohibition is made under Order XXI Rule 3 “ A payment or 

adjustment  which has not been certified  or recorded as aforesaid shall not be   recognized by 

any court executing the decree” 

           Petitions  will be filed under Section 47 claiming adjustment  or satisfaction or record the 

said adjustment or satisfaction under Section 47 CPC.  Since  specific  provision under Order 

XXI Rule 2 and Rule 3 CPC  is there the general provisions of Sec.47 not applicable. 

            “Uncertified adjustment out of Court cannot be considered under Section 47 of CP as per 

the decision  2006(3) MLJ page 57 SC) (Padma Ben Banushali and another Vs Yogendra Rathore 

and others).         

Order XXI Rule 58 and 59: 

   

           These petitions  have to be dealt with  immediately and with strict  consideration of 

limitation.  Only if stay is granted under Order 21 Rule 59 EP must be stayed.   These petitions 

will be filed on the eve of sale confirmation.  To be strictly scrutinized.  They would  wantonly 

file incomplete petitions so as to take advantage of the returns.  We can call  the Advocates and 

get them  rectified immediately. 

Order  XXI Rule 97 to 100: 

 

        Removal of obstruction in cases of delivery.  Short  adjournments shall be given and the 

proceedings shall be expedited. 

Setting aside the sale: Order XXI Rule 72 Order XXI Rule 90 CPC: 

           

           The decree holder or his binami shall not bid or buy property in court action sale without 

permission from court.  If the decree holder or his binami is found to have purchased the property 

in Court auction without permission or when permission is rejected,  the sale has to be 

necessarily set aside Order 21 Rule 72(3).  No substantial  injury has to be proved by the 

Judgment debtor or any interested person, to set aside the sale as required under Order XXI Rule 

90.  If  it is  found that decree holder/purchaser has not obtained  necessary permission, the sale 

must be set aside. 

               “Sale is invalid even if no substantial injury is caused” 
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Order XXI Rule 90: 

    

           Under this  provision, sale can be set aside only when substantial injury is pleaded and 

proved.  If the petitioner does not plead or prove that substantial injury is caused to the  material 

irregularity in the conduct of sale, the sale need not be set aside.  Mere irregularity is not a 

ground to set aside the sale under  Order XXI Rule 90 CPC.  (AIR 2000 SC 3402) & AIR 1986 

SC 2099). 

General Delay: 

 

       1. Delay in paying batta: 

                       If batta is not paid  within reasonable  time EP may be dismissed. If ready 

attachment is made an order making attachment to continue for 3 months shall be made.  This 

will reduce  the  formality the second application.   The second petition can be filed straight away 

for sale within the period of three months. 

       2.  P.S. In Installments: 

                          The  petition for payment of amount by installments must be made within 30 

days from the date of decree Order  XX Rule 11. 

                The courts shall direct substantial payment as way of part satisfaction on regular 

hearings.  The court shall be strict in enforcing payment since if small amounts are allowed to be 

paid it will take more time and E.P will pending. 

         3.   Arrest Order 21 Rule 40: 

               Normally the court Amin will record and return the arrest warrant as “J.D absent”.  

Strict instructions must be given to the bailiff as well the plaintiff to effect arrest and produce  the 

J.Dr within reasonable time.  Instances are there that the decree holder also collude with the J.Dr 

to recover money from him instead of sending him to jail by paying batta. In such case, EP must 

be dismissed. 

             On the  event of arrest of J.D,  and when he is produced before the Court, the Court has 

only two options   either to sentence him to civil prison on payment of Jail batta or to dismiss the 

E.P. for non payment of batta.   

            4.  Sale adjournment petition under Order XXI Rule 69 CPC: 

            Long adjournment of sale should not be allowed.  The petitioner must fore go fresh 

proclamation when seeks sale adjournment under Order XXI Rule 69 CPC, it should be 

mentioned in the affidavit and petition.  Short adjournment like two weeks or three weeks alone 

shall be granted for sale.  If substantial amount is paid as part satisfaction. 

        These are some of the strategies that are to be followed to achieve speedy disposal and 

timely justice while disposing Execution Petitions. 

 

 

Presented by 

Veerapu Nageswara Rao, 

VI Addl.District Judge, 

Tirupati. 
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WORKSHOP ON 

REFERENCE OF DOCUMENTS TO EXPERTS FOR OPINION 

& 

APPRECIATION OF EXPERT’S EVIDENCE 

-Sri B. Srinivasulu, 

Senior Civil Judge, 

Palamaner.  

1. What is Document: 

 According to Section 3 of the Evidence Act, “document” means any 

matter expressed or described upon any substance by means of letters, 

figures or marks, or by more than one of those means intended to be 

used, or which may be used, for the purpose of recording that matter.  A 

writing, printing, lithograph, photograph, map, a plan, an inscription on 

a metal plate or a stone, a plaque, a caricature etc. are documents. At 

this stage we must bear in mind another principle i.e. “Party must 

produce the best evidence in possession or power of the party”. Basically 

the best evidence is primary evidence i.e the document itself. When we 

say document itself, it envisage ORIGINAL document which is called 

Primary Evidence. 

 

2. Then why  the documents are send for expert opinion “when 

there is a dispute with regard to the document  or the content etc., then 

it can be send for expert’s opinion. 

3. What are the documents referred to expert for opinion: 

 (a) Registered documents 

 (b) Unregistered documents 

 (c)  Document purported to be Public 

 (d) Private documents 

 (e) Handwriting documents 
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 Those documents can be referred to expert for opinion, when 

there is a dispute with regard to the below contents. 

 (a) Fingerprints 

 (b) Signatures 

 (c) Handwriting, 

 (d) Typewriting 

 (e)  Seals (Rubber stamps and Printed seals) 

 (f) Similarity in handwriting 

 (g) Signatures and finger prints etc., 

 (h) Similarities or otherwise correction in typed handwriting 

 (I) Similarities and dissences in Logos 

 (j) Age of the Paper 

 (k) Age of the Ink 

 

4. Definition of Expert :- Section 45 of the Evidence Act. 

 When the Court has to form and opinion upon a point of foreign 

law or of science or art, or as to identity of handwriting or finger 

impressions, the opinions upon that point of persons specially skilled in 

such foreign law, science or art,  or in questions as to identity of 

handwriting or finger impressions are relevant facts. Such persons are 

called experts. 

Principle Under section 45, opinions of experts are relevant on questions of 

foreign law, science, art, identity, handwriting or finger impressions. Expert 

testimony is admissible on the principle of necessity. The help of experts is 

necessary when the question  involved is beyond the range of common 

experience or common knowledge or where the special study of a subject or 

special training or skill or special experience is called for. No man is 

omniscient; in fact, perfection is an attribute of divinity only. As a general rule, 

the opinion of a judge only plays a part and is thus relevant in the decision of a 

case, and thus, the opinion of any person other than the judge about any issue 

or relevant fact is irrelevant in deciding the case. The reason behind such a rule 
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is that if such opinion is made relevant, then that person would be invested 

with the character of a judge[1]. Thus, Section 45 is thus an exception to this 

general rule, as it permits the experts opinion to be relevant in deciding the 

case. The reason behind this is that the Judge cannot be expected to be an 

expert in all the fields-especially where the subject matters involves technical 

knowledge[2] as he is not capable of drawing an inference from the facts which 

are highly technical. In these circumstances, he needs the help of an expert- 

who is supposed to have superior knowledge or experience in relation to the 

subject matter. 

5. Scope 

Section 45, Indian Evidence Act, 1872: 

“When the Court has to form an opinion upon a point of foreign law, or of science, 

or art, or as to identity handwriting or finger impressions, the opinions upon 

these points of persons especially skilled in such foreign law, science or art or in 

questions as to identity of handwriting or finger impressions, are relevant facts. 

Such persons are called experts.” 

A fact is something cognizable by the senses such as sight or hearing, whereas 

opinion involves a mental operation. Under Section 3, the opinion of a person 

will be a fact too. U/s 60 oral evidence in all cases must be direct if inter alia it 

refers to an opinion or to grounds on which that opinion is held. It must be the 

evidence of the persons who hold the opinion on those grounds. A distinction 

must be drawn, however, between the cases where an opinion may be 

admissible u/s 6 to 11 as forming a link in the chain of relevant facts to be  

F.N: 1) http//Symlaw.ac.in/doc/Syed.Pdf 

       2) Works.bepress.com/Krishnaareti/5 

proved and between cases where opinions are admissible under sections 45-51. 

The former evidence is given by the non-expert or the unskilled witness while 

the latter is given by the expert witness. Thus, in matters of calling for special 

knowledge or experience or skill, opinions of expert witnesses is relevant u/s 

45-51. 

file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn1
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn2
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Prerequisites of an expert evidence 

For the sake of consideration of an expert testimony, there are two important 

conditions that are necessary to be shown: 

1. That the subject is such that expert testimony is necessary. 

2. That the witness in question is really an expert.[1] 

It must be proved that the witness is competent enough to give the evidence 

and that the fact to be proved is a point of science or art of which the witness is 

an expert in, before the opinion of a person can be admitted in evidence[2]. 

If a witness is not proved to be an expert, his opinion will become irrelevant.  It 

must be proved that the witness is an expert. He must be examined as a 

witness in the Court and be subject to cross-examination[3]. 

6. Who is an expert? 

Section 45 defines an expert as a person who is especially skilled in a given 

field. The test of judging the competency of a person is this: “Is it peritus[4]?” Is 

he skilled? Has he adequate knowledge[5]? 

1) Parat V. Bissessar, H.R.39 Cal 245 

2) Raj Kishore V. State, AIR  1969 Cal 321 

3) Balakrishna Das Agarwal V Radha Devi, AIR 1989 All 133 

4) “ Peritus Virtue official” i.e. the holder of some official position which 

requires  and therefore, presumes a knowledge of that law 

5) U.S. Shipping Board V Ship “St.Albans” 1931 PC 189  

An expert is a person who has special knowledge and skill in a particular 

calling to which the inquiry relates[1]. An expert witness is one who has 

devoted time and study to a special branch of learning, thus is especially 

skilled on those points on which he is asked to state his opinion. His evidence 

on such points is admissible to enable the tribunal to come to a satisfactory 

conclusion[2]. The section does not refer to any particular attainment, standard 

of study or experience, which would qualify a person to give evidence as an 

expert. All persons who practice a business or profession which requires them 

to possess certain knowledge of the matter in hand are experts, so far as 

expertness is required. It is the duty of the judge to decide whether the skill of 

file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn3
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn4
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn5
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn6
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn7
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn8
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any person in the matter on which evidence of his opinion is offered is sufficient 

to entitle him to be an expert. 

Opinion is estimation, a belief or assessment, a view held as probable, 

what one thinks about a particular question or topic, an assessment 

short of grounds of proofs, a formal statement of reasons for the 

judgment, a formal statement of professional advice[3] 

 

7 Now coming to the Evidence of Expert Expert Evidence: 

 When court has to form an opinion on foreign law, science, art or 

as to identity of handwriting or finger impression, opinion of person 

especially skilled in  such matters is relevant. It is not conclusive of a 

fact. Court not bound to rely on it, as there are chances of expert 

favouring party who call him or mistake in the opinion of expert. 7 

Expert opinion on the field of science fully developed can be relied 

completely e.g. DNA test report.  

F.N.: 1.  Lawson on Expert Testimony 2nd Edn.229 

        2.  Powell, 10th Edn.P.39 

        3.  www. Legal service india.com/article/145-law-of-evidence,html  

8 Section 45 : An expert is not an witness of fact and his 

evidence is really of an advisory character:- 

 An expert is not an witness of fact and his evidence is really of an 

advisory character. The duty of an expert witness is to furnish the  

Judge with the necessary scientific criteria for testing the accuracy of the 

conclusion so as  

to enable the Judge to form his independent Judgment by the 

application of this criteria. Facts proved by the Case. 

State of HP Vijai Lal 1999 Crl.L.J. 4294, 49297 (SC) AIR, 1999 SC 

3318 

9 Section 45 : Normally the comparison should be done by 

handwriting expert or anyone familiar with the handwriting of 

file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn10
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person concerned. It does not preclude the power of the Court to 

compare the disputed signatures. The conviction order after comparison 

of signatures by the court itself. 

 The opinion of handwriting expert has to be tested by the 

acceptability of the reasons given by him. He deposed and not decides. 

His duty is to furnish the Judge with necessary scientific criteria for 

testing to accuracy of his conclusion to enable the Judge for form his 

own independent Judgment 

Murali Lal Vs.State of  MP AIR 1980 SC 531. 

10 Section 45: The science of identifying thumb impression is an 

exact science and does not admit of any mistake or doubt 

Jaspal Singh vs State Of Punjab on 20 April, 1979 AIR 1979 SC 

1708, 

 

11 Section 45:  Opinion of expert regarding Typewriter, on which a 

letter is typed does not fall within the ambit of section 45 as not 

admissible under Indian Evidence Act. 

Hanumant  Govindh Nargundkar vs The State Of Madhya Pradesh 

AIR 1952 SC 343. 

 

12 Section 45:  As a matter of extreme caution and judicial 

sobriety, the Court should not normally take upon itself the 

responsibility of comparing the disputed signature with that of the 

admitted signature of handwriting and in the event of slightest 

doubt, leave the matter to the wisdom of experts. But this does not 

mean that the Court has not power to compare the disputed signature 

with admitted signature as this power is clearly available under Section 

73 of the Act. 

Ajit Savant Majagavi vs State Of Karnataka   AIR 1979 SC 3255 

https://indiankanoon.org/doc/770022/
https://indiankanoon.org/doc/770022/
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13 Section 45:  The evidence before the court can be divided into 

original and unoriginal. The original is that which a witness reports 

himself to have seen or heard through the medium of his own senses. 

Unoriginal, also called derivative, transmitted, secondhand or hearsay., 

is that which a witness is merely reporting not what he himself saw or 

heard, not what has come under the immediate observation of his own 

bodily senses, but what he had learnt respecting the fact through the 

medium of a third person. 

Balram Prasad Agrawal vs The State Of Bihar AIR 1997 SC 1830 

 

Competency and credit of an expert 

Under section 45 of Indian Evidence Act, the evidence of an expert can be led 

on a question of foreign law etc., to enable the tribunal to come to a satisfactory 

conclusion. It is for the Court to decide the competency or fitness of a witness. 

The test is to see if the witness is sufficiently qualified by experience.[1] His 

credit can be challenged by cross-examination, or by the contrary evidence of 

another expert or by showing that he had expressed a different opinion on the 

same question previously or in any of the modes allowed u/s 146 to 153 and S. 

155 to impeach the credit of a witness generally. 

1. Gopeswar V. Biseswar 16 CWN 265(285) 

The questions put to an expert are generally hypothetical as they assume 

something for the time being. An expert witness must himself come and give 

evidence in court. His certificate cannot go in automatically without proof 

unless permitted by statutory exceptions like s. 509 (medical certificate), or 

section 510 or the CrPC (report of the chemical analyst). 

Expert opinion– evidentiary value 

The opinion of an expert must be of corroborative nature to the facts and 

circumstances of the given case. If the opinion contradicts an unimpeachable 

eyewitness or documentary evidence, then it will not have an upper hand over 

direct evidences[1]. The Section does not provide for any specific attainment of 

knowledge or study or experience for being called an expert. Experts are 

file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn13
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admissible as witness but, they are not to make conclusion as it is a judicial 

function[2]. 

In Forest Range Officer v. P.Mohammad Ali,[3] it was held that expert opinion is 

only the opinion evidence. It does not help the Court in interpretation. The 

mere opinion of an expert cannot override the positive evidence of the attesting 

witness.[4] Expert opinion is not necessarily binding on the Court.[5] 

In Murali Lal v. State of Madhya Pradesh,[6]  it was held by the Supreme Court 

that here is no justification for condemning the opinion evidence of an expert to 

the same class of evidence as that of an accomplice and insist 

upon corroboration. The court also stated that it would be a grave injustice to 

base a conviction solely on the opinion of handwriting expert or any other kind  

1. http://www. Legalservice India.com/article/145-Law of Evidence .html 

2. Fields Commentary” Law of Evidence: Delhi Law House, 12th Edition Volume 3 

3. AIR 1994 SC 120 

4. U. Jhansi Lakshmi Bai V P. Mohammad Ali, AIR 1994 SC 120 

5. Las Society of India V. Fertilizers and chemicals Travancore Ltd. AIR 1994 

Ler.308 

6. 1980 SCR(2) 249 

of expert, without substantial corroboration. An expert deposes and not 

decides. His duty is to furnish the judge with the necessary scientific criteria for 

testing the accuracy of his conclusion so as to enable the judge to form his own 

independent judgment by the application of these criteria to the facts proved in 

evidence[1]. 

Foreign Law 

Law which is not in force in India is foreign law. In England it can be proved by 

leading expert evidence. In India it may be proved the same way under section 

45 or by producing of official books and reports on foreign law u/s 38. Foreign 

law is, therefore, a question of fact.[2] Hindu Law and Mohamedan Law are 

laws of the land and it is the duty of the court to interpret the law of the land 

and hence the opinions of experts however learned will be irrelevant.[3] 

Science or Art 

file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn15
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn16
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn17
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn18
file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn19
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The expression Science or Art includes all subjects on which a course of special 

study or experience is necessary to the formation of an opinion. The words 

science and art are therefore to be broadly construed; the term ‘science’ not 

being limited to higher sciences and ‘art’ not being limited to fine arts. To 

determine whether a particular matter is of a scientific nature or not, the test to 

be applied is whether the subject matter of inquiry is such that inexperienced 

persons are unlikely to prove capable of forming a correct judgment without the 

assistance of experts. 

Medical Experts 

The deposition of a medical officer in the court and the reports produced by 

him are considered as evidence. A mere post-mortem report, however, is no 

evidence since no facts could be taken from it.[4] 

1. www. Indiankanoon.ord/…./813088/? Formlnput= handwriting 

2. Khoday Gangadhara V. Swaminath Mudali 1926 Mad 218 

3. Aziz Bano V Mohd. Hussain 47 All 823 

4. Ramswarup 6 CWN 98 

Value of Medical Evidence 

Expert evidence should be approached with care and caution. An expert 

witness, however, impartial is naturally biased in favor of the party who 

calls him. He is often called by one side simply and solely because it has 

been ascertained that he holds view favorable to his interest.[1] Medical 

evidence isn’t direct, and, therefore, value of such an evidence lies only 

on the extent to which it supports and lends weight to the direct 

evidence of eye-witnesses or contracts that evidence and removes the 

possibility that the injury could take place in the manner alleged by 

those witnesses.[2] The opinion of a doctor is entitled to great weight but 

may be discarded on good grounds. 

 

14 Opinion of 2nd expert : When the first expert could not express 

any opinion  on the reference made, sending the disputed documents to 

another expert examination and opinion is not impermissible in law. 

S.Neelakantam Vs/Maharudraiah Swamy 2010 (5) ALT 128. 
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15 Section 45: As the Court is not technically trained or qualified but 

indulge opinion comparision of signatures and thumb impression and as 

any comparison with naked eye by Court may be unsafe to arrive at 

truth. In a given case opinion of expert will be very helpful to lead 

evidence by both parties and to come to appropriate conclusion by 

Court. 

Thumu Srikanth Vs Akula Babu 2010 (6) ALT 233. 

Finger-impression 

A man’s signature is called an unforgettable signature. This head was added to 

expert evidence’s scope in 1899. The study of fingerprints is generally admitted 

to constitute a science. Its two basic hypotheses are that: 

1. Diwan Singh V.emperor 43 Cr.L.J.565 

2. Nagindra Bala V. Sunil 1960 Crl.L.J.1020(SC) 

Firstly, fingerprints of a person remain the same from birth to death; 

Secondly, there has never yet been found any case where pattern made by one 

finger exactly resembled the pattern made by any other finger of the same or 

any other hand. 

The opinion of thumb impression expert is entitled to greater weight-age than 

that of a handwriting expert. 

 

16 Section 45: It is a mandatory that wherever of thumb impression 

is put on a document it must be mentioned as to who has put it if it is by 

a man, it is required left thumb impression. If the person is a woman, 

the impression must be on right thumb. 

Venkata Ramanaiah and another Vs. Madam Sarojanamma 2011 (1) 

ALT 456. 
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17 Section 45 : Since there are no contemporaneous signatures for 

comparison with disputed signatures no useful purpose in sending the 

suit document to expert for his opinion. 

 The suit for specific performance of agreement, trial Court 

dismissing application filed by the defendant to send agreement to 

handwriting expert disputed agreement by taking a plea of forgery. In 

this case, the disputed signature of the year 1995. whereas the specimen 

signatures are of the year 2004. There is a gap of nearly 9 years between 

two signatures, so far as the signature of the defendant and written 

statement etc, there is every possibility of his discussing his style of 

signature so as to make them dissimilar with disputed signatures. Since 

there are no contemporaneous signatures for comparison with disputed 

signatures, no useful purpose in sending suit document to expert for his 

opinion. 

Opinion of Handwriting Expert 

U/s 45 of the Indian Evidence Act an expert can depose to the identity of 

handwriting between the questioned document and the document admitted or 

proved. A disputed handwriting may be proved either by calling an expert (S.45) 

or by examining a person acquainted with the handwriting of the person by 

whom the questioned document is alleged to have been written (S. 47) or a 

comparison of the two u/s 73. 

However, the opinion of handwriting expert is only made admissible; it is not 

the only method of proving handwriting.[1] In Fakhruddin v. State of M.P.[2], the 

SC suggested three modes of proof of document: firstly by Direct evidence, 

secondly by expert’s evidence and thirdly, by the court coming to the conclusion 

by comparison[3]. 

Firearms Experts 

The opinion of a ballistic expert can conclusively prove that a particular 

cartridge has been fired by a particular pistol.[4] 

file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn26
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Where the ballistic expert has not seen the wound himself but has given his 

opinion based upon the recordings or photo produced by the doctor who saw or 

inspected the wound, no reliance can be placed on such an expert opinion.[5] 

Therefore, the firearms or ballistic expert must have concluded the opinion 

based on his own findings and personal observation. 

 Value of expert opinion u/s 45 : Opinion of an expert u/s 45 of 

the Evidence Act is only opinion evidence. It does not help court in 

interpretation. Expert evidence is a secondary evidence which cannot be 

given importance as primary evidence. : 

F.N.: 1) State V. Tribikram (1971) 37 Cut LT 714 

        2) AIR 1967 SC 1326  

        3) www.Indian kanoon.org/doc/1389965 
        4) Kalua V.state of U.P.1958 Cr.L.J. 30(SC) 
        5) Mohan Singh V.State of Punjab AIR 1975 SC 2161 
   
 
           

i) Anand Singh vs. State of U.P., 2009 (67) ACC 99 (All—D.B.) 

(ii) Forest Range Officer vs. P. Mohammed Ali, AIR 1994 SC 120 

Evidentiary value of handwriting expert u/s. 45 Evidence Act : The 

handwriting expert’s evidence u/s. 45 Evidence Act is only opinion 

evidence and it can rarely, if ever, take the place of substantive evidence. 

Before acting on such evidence it is usual to see if it is corroborated 

either by clear direct evidence or by circumstantial evidence. See : Sashi 

Kumar Banerjee vs. Subodh Kumar Banerjee, AIR 1964 SC 529 (Five -

Judge Bench) 

18 Expert evidence not to be treated as substantive evidence : 

The handwriting expert’s evidence u/s. 45 Evidence Act is only opinion 

evidence and it can rarely, if ever, take the place of substantive evidence. 

Before acting on such evidence it is usual to see if it is corroborated 

either by clear direct evidence or by circumstantial evidence. See : Sashi 

Kumar Banerjee Vs. Subodh Kumar Banerjee, AIR 1964 SC 529 (Five-

Judge Bench). 

19 Expert evidence is like secondary evidence & not as primary 

evidence : Opinion of an expert u/s. 45 of the Evidence Act is only 

opinion evidence. It does not help court in interpretation. Expert 

file:///G:/Workshop/Overview%20Of%20The%20Law%20On%20Expert%20Evidence%20In%20India%20-%20iPleaders.html%23_ftn30
http://www.indian/


115 | P a g e  

 

 

evidence is a secondary evidence which cannot be given importance as 

primary evidence. See : 

(i) Anand Singh vs. State of U.P., 2009 (67) ACC 99 (All—D.B.) 

(ii) Forest Range Officer vs. P. Mohammed Ali, AIR 1994 SC 120. 

 

20  Value of Expert Evidence under Section 45 of the Evidence 

Act : The courts normally look at expert evidence with a greater sense of 

acceptability but it is equally true that the courts are not absolutely 

guided by the report of the experts especially if such reports are 

perfunctory, unsustainable and are the result of a deliberate attempt to 

misdirect the prosecution. Where the eye witness account is found 

credible and trustworthy, medical opinion pointing to alternative 

possibilities may not be accepted as conclusive. The expert witness is 

expected to put before the court all materials inclusive of the data which 

induced him to come to the conclusion and enlighten the court on the 

technical aspect of the case by examining the terms of science, so that 

the court, although not an expert, may form its own judgment on those 

materials after giving due regard to the expert's opinion because once the 

expert opinion is accepted it is not the opinion of the Medical Officer but 

that of the court. The skill and experience of an expert is the ethos of his 

opinion which itself should be reasoned and convincing. Not to say that 

no other view would be possible but if the view of the expert has to find 

due weightage in the mind of the court, it has to be well authored and 

convincing. See : Dayal Singh Vs. State of Uttaranchal, AIR 2012 SC 

3046. 

21  Handwriting experts opinion to be relied upon with great 

caution : It is well settled that the opinion of a handwriting expert must 

always be received with great caution. See : Magan Bihari Lal vs. State of 

Punjab, (1977) 2 SCR 1007 
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  Courts should be slow in basing their findings on mere 

handwriting expert's opinion : Where in a suit for specific performance 

of agreement, the attesting witness had deposed that the executants had 

put his signatures on the agreement under compulsion without knowing 

the contents thereof and the 

handwriting expert on the basis of photocopies of admitted documents 

had opined that signatures on agreement did not tally with specimen 

signatures of the executants and the trial court, on proper appreciation 

of evidence, dismissed the suit but the High Court in appeal relied upon 

the untrustworthy, shaky and vague evidence to grant discretionary 

relief of specific performance in contravention of mandate of Section 20 

of the Specific Relief Act, 1963, it has been held by the Hon'ble Supreme 

Court that the handwriting expert's opinion u/s 45 & 73 of the Evidence 

Act is a week evidence and courts should be slow to base their findings 

solely on such opinion but should apply their own mind and take a 

decision. See : Garre Mallikharjuna Rao (Dead) By LRs. & Others Vs. 

Nalabothu Punniah, (2013) 4 SCC 546 

22  Handwriting expert & appreciation of his opinion evidence : A 

handwriting expert is a competent witness whose opinion evidence is 

recognized as relevant under the provisions of Sec. 45 & 73 of the 

Evidence Act and has not been equated to the class of evidence of an 

accomplice. It would, therefore, not be fair to approach the opinion 

evidence with suspicion but the correct approach would be to weigh the 

reasons on which it is based. The quality of his opinion would depend on 

the soundness of the reasons on which it is founded. But the court 

cannot afford to overlook the fact that the science of identification of 

handwriting is an imperfect and frail one as compared to the science of 

identification of finger-prints; courts have, therefore, been wary in 

placing implicit reliance on such opinion evidence and have looked for 

corroboration but that is not to say that it is a rule of prudence of 
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general application regardless of the circumstances of the case and the 

quality of expert evidence. No hard and fast rule can be laid down in this 

behalf but the court has to decide in each case on its own  merits what 

weight it should attach to the opinion of the expert. See : State of 

Maharashtra vs. Sukhdev Singh @ Sukha, AIR 1992 SC 2100. 

Section 73 of the Evidence Act:- Comparison of signature, writing or 

seal with others admitted or proved. 

 In order to ascertain whether a signature, writing, or seal is that of 

the person by whom it purports to have been written or made, any 

signature, writing, or seal admitted or proved to the satisfaction of the 

Court to have been written or made by that person may be compared 

with the one which is to be proved, although that signature, writing, or 

seal has not been produced or proved for any other purpose. The court 

may direct any person present in Court to write any words or figures for 

the purpose of enabling the Court to compare the words or figures so 

written with any words or figures alleged to have been written by such 

person. [This section applies also, with any necessary modifications, to 

finger – impressions.] 

23  Handwriting expert's opinion to be relied upon when supported 

by other evidence : The opinion of a handwriting expert u/s. 45 of the 

Evidence Act can be relied on when supported by other evidence. Though 

there is no rule of law that without corroboration the opinion evidence 

cannot be accepted but due caution and care should be exercised and it 

should be accepted after probe and examination. See :Alamgir vs. State 

of NCT, Delhi, (2003) 1 SCC 21 

24 Effect of adverse remarks against handwriting expert in some of 

past cases : Where there were some adverse remarks against the 

handwriting expert in some of past proceedings but nothing could be 

shown as to how experts report suffered from any infirmity then his 

evidence cannot be treated as totally irrelevant or no evidence on the 
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basis of said adverse remarks. See : Lalit Popli vs. Canara Bank, AIR 

2003 SC 1796. 

25  Evidentiary value of handwriting expert u/s. 45 Evidence Act : 

The handwriting expert’s evidence u/s. 45 Evidence Act is only opinion 

evidence and it can rarely, if ever, take the place of substantive evidence. 

Before acting on such evidence it is usual to see if it is corroborated 

either by clear direct evidence or by circumstantial evidence. See : Sashi 

Kumar Banerjee vs. Subodh Kumar Banerjee, AIR 1964 SC 529 (Five -

Judge Bench). 

26  Expert evidence is like secondary evidence & not as primary 

evidence : Opinion of an expert u/s. 45 of the Evidence Act is only 

opinion evidence. It does not help court in interpretation. Expert 

evidence is a secondary evidence which cannot be given importance as 

primary evidence. See : 

(i) Anand Singh vs. State of U.P., 2009 (67) ACC 99 (All—D.B.) 

(ii) Forest Range Officer vs. P. Mohammed Ali, AIR 1994 SC 120 

 27  Opinion of an expert not to be relied on unless 

examined as witness in court : Unless the expert submitting his 

opinion is examined as witness in the court, no reliance can be placed on 

his opinion alone. See : State of Maharashtra vs. Damu, AIR 2000 SC 

1691 

28.  Qualifications required of an expert u/s 45, Evidence Act : 

Sec. 45 of 8the Evidence Act which makes opinion of experts admissible 

lays down that when the court has to form an opinion upon a point of 

foreign law or of science or of art or as to identity of handwriting or finger 

impressions, the opinions upon that point of persons specially skilled in 

such foreign law, science or art, or in questions as to identity of 

handwriting, or finger impressions are relevant facts. Therefore, in order 

to bring the evidence of a witness as that of an expert it has to be shown 

that he has made a special study of the subject or acquired a special 
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experience therein or in other words that he is skilled and has adequate 

knowledge of the subject. See : 

(i) Ramesh Chandra Agrawal vs. Regency Hospital Ltd., 2009 (6) 

Supreme 535 

(ii) State of H.P. vs. Jai Lal, (1999) 7 SCC 280 

29. Comparison of handwriting or signatures not a science at all but 

only an art: 

  Comparison of hand writings or signatures is not a science at all 

much less any scientific approach is involved in making such 

comparison. It is only an art which has to be acquired by experience. In 

so far as judicial officers in State are concerned, they are provided with 

the subject of introduction to comparison of signatures and hand writing 

during their basic induction course at the time of their induction into the 

subordinate judiciary after selection. They are taken to several premier 

forensic and scientific institutions for practical experience and also are 

provided with lectures by faculty on the above subject. It is not as if 

judicial officers undertake the power under Section 73 of the Evidence 

Act, in a gullible manner. They are provided with basic confidence in 

undertaking this subject. It cannot be said that lower Court which is 

Court presided over by senior subordinate judicial officer cannot 

undertake work of comparison of signatures in exercise of power under 

Section 73 of Evidence Act, particularly when that Court did not 

entertain any doubt on this aspect of matter. After all, evidence of a 

person who claims to be an expert, is not conclusive. An expert's 

evidence has to be scrutinized and adjudicated again by Court, like any 

other witness for the party, as to his approach to his conclusion and also 

reliability of such report. Judicial discretion thus exercised by lower 

Court in refusing to send disputed documents and admitted document to 

expert for comparison of signatures, proper. See : J. Krishna Vs. Maliram 

Agarwal & Others, AIR 2013 AP 107 (paras 9&10). 
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30. Judicial Officers are provided training during their basic 

induction training course and are competent to themselves compare 

the handwritings/signatures : Comparison of hand writings or 

signatures is not a science at all much less any scientific approach is 

involved in making such comparison. It is only an art which has to be 

acquired by experience. In so far as judicial officers in State are 

concerned, they are provided with the subject of introduction to 

comparison of signatures and hand writing during their basic induction 

course at the time of their induction into the subordinate judiciary after 

selection. They are taken to several premier forensic and scientific 

institutions for practical experience and also are provided with lectures 

by faculty on the above subject. It is not as if judicial officers undertake 

the power under Section 73 of the Evidence Act, in a gullible manner. 

They are provided with basic confidence in undertaking this subject. It 

cannot be said that lower Court which is Court presided over by senior 

subordinate judicial officer cannot undertake work of comparison of 

signatures in exercise of power under Section 73 of Evidence Act, 

particularly when that Court did not entertain any doubt on this aspect 

of matter. After all, evidence of a person who claims to be an expert, is 

not conclusive. An expert's evidence has to be scrutinized and 

adjudicated again by Court, like any other witness for the party, as to his 

approach to his conclusion and also reliability of such report. Judicial 

discretion thus exercised by lower Court in refusing to send disputed 

documents and admitted document to expert for comparison of 

signatures, proper. See : J. Krishna Vs.Maliram Agarwal & Others, AIR 

2013 AP 107 (paras 9 &10) 

 

31 Bankers’ Books Evidence Act, 1891 : No person can be charged 

with liability merely on the basis of entries in books of account, even 
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where such books of account are kept in the regular course of business. 

There has to be further evidence to prove payment of the money which 

may appear in the books of account in order that a person may be 

charged with liability thereunder, except where the person to be charged 

accepts the correctness of the books of account and does not challenge 

them. The original entries alone u/s 34 of the Evidence Act would not be 

sufficient to charge any person with liability and as such copies 

produced u/s. 4 of the Bankers’ Books Evidence Act obviously cannot 

charge any person with liability. See : Chandradhar Goswami vs. 

Gauhati Bank Ltd., AIR 1967 SC 1058 

32 Author’s opinions in text books & their evidentiary value : 

Though opinions expressed in text books by specialist authors may be of 

considerable assistance and importance for the Court in arriving at the 

truth, cannot always be treated or viewed to be either conclusive or final 

as to what such author says to deprive even a Court of  law to come to 

an appropriate conclusion of its own on the peculiar facts proved in a 

given case. In substance, though such views may have persuasive value 

cannot always be considered to be authoritatively binding, even to 

dispense with the actual proof otherwise reasonably required of the guilt 

of the accused in a given case. Such opinions cannot be elevated to or 

placed on higher pedestal than the opinion of an expert examined in 

Court and the weight ordinarily to which it may be entitled to or deserves 

to be given. See : State of M.P. vs. Sanjay Rai, AIR 2004 SC 2174. 

33  ELECTRONIC DOCUMENTS 

(a) Electronic signatures.   

Section 47 A of Evidence Act 

(b) Electronic Documents 

 Section 45 A of the Evidence Act 

34 All electronic documents do not contain electronic signatures. 

Electronic signatures or Digital signature one issued by a “certifying 

authority” who was granted licence to issue “Digital signature 

certificates”, under section 24 of the  I.T Act. Thus, if there is any 
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challenge to electronic signature opinion of “Certifying authority” shall 

be called for and evidence of a person from certifying authority becomes 

relevant, under section 47 A of the Evidence Act. 

35 ELECTRONIC RECORDS & THEIR APPRECIATION : With the 

passage of the 'Information Technology Act, 2000' as further amended by 

the Parliament in the year 2008 (Central Act No. 10 of 2009), the 

expression "document" now includes "electronic records" also. 

36 Section 3 (as amended vide the Information Technology 

(Amendment) Act, 2008) (Central Act No. 10 of 2009) : The expressions, 

Certifying Authority, electronic signature, Electronic Signature 

Certificate, electronic form, electronic records, information, secure 

electronic record, secure electronic signature and subscriber shall have 

the meanings respectively assigned to them in the Information 

Technology Act, 2000. 

37 Section 34 : Entries in books of accounts including those 

maintained in 

an electronic form, when relevant .: (Entries in books of accounts 

including 

those maintained in an electronic form), regularly kept in the course of 

business, are relevant whenever they refer to a matter into which the 

Court has to inquire, but such statements shall not alone be sufficient 

evidence to charge any person with liability. 

38 Section 35 : Relevancy of entry in public record or an electronic 

record made in performance of duty. : An entry in any public or other 

official book, register or record or an electronic record, stating a fact in 

issue or relevant fact, and made by a public servant in the discharge of 

his official duty, or by any other person in performance of a duty 

specially enjoined by the law of the country in which such book, register 

or record or an electronic record is kept, is itself a relevant fact. 
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39 Section 39 : What evidence to be given when statement forms part 

of a conversation, document, electronic record, book or series of letters 

or papers. 

 Section 45-A : Opinion of Examiner of Electronic Evidence 

Section 47-A : Opinion as to electronic signature which relevant 

Section 59 : Proof of facts by oral evidence 

Section 65-A :Special provisions as to evidence relating to electronic 

record 

Section 65-B : Admissibility of electronic records 

Section 67-A : Proof as to electronic signature 

Section 73-A : Proof as to verification of digital signature 

Section 81-A : Presumption as to Gazettes in electronic forms 

Section 85-A : Presumption as to electronic agreements 

Section 85-B : Presumption as to electronic records and electronic 

signature 

Section 85-C: Presumption as to Electronic Signature Certificates 

Section 88 : Presumption as to telegraphic messages 

Section 88-A : Presumption as to electronic messages 

Section 90-A : Presumption as to electronic records five years old 

Section 131 : Production of documents or electronic records which 

another person, having possession, could refuse to produce. 

40 Admissibility and Evidentiary Value of Tape recorded 

conversation (S. 7,Evidence Act) : With the introduction of Information 

Technology Act, 2000 “electronic records” have also been included as 

documentary evidence u/s. 3 of the Evidence Act and the contents of 

electronic records, if proved, are also admissible in evidence. Tape 

recorded conversation is admissible in evidence provided that the 

conversation is relevant to the matters in issue, that there is 

identification of the voice and that the accuracy of the conversation is 

proved by eliminating the possibility of erasing the tape record. A 
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contemporaneous tape record of a relevant conversation is a relevant fact 

and is admissible u/s. 7 of the Evidence Act. It is also comparable to a 

photograph of a relevant incident. See : R.M. Malkani Vs. State of 

Maharashtra, AIR 1973 SC 157. 

41 Preconditions for admissibility of tape recorded conversation : 

A tape recorded statement is admissible in evidence, subject to the 

following conditions : 

 (1) The voice of the speaker must be identified by the maker of the 

record or other persons recognizing his voice. Where the maker is unable 

to identify the voice, strict proof will be required to determine whether or 

not it was the voice of the alleged speaker. 

 (2) The accuracy of the tape recorded statement must be proved by 

the maker of the record by satisfactory evidence: direct or 

circumstantial. 

 (3) Possibility of tampering with, or erasure of any part of, the tape 

recorded statement must be totally excluded. 

 (4) The tape recorded statement must be relevant. 

 (5) The recorded cassette must be sealed and must be kept in safe 

or  official custody. 

 (6) The voice of the particular speaker must be clearly audible and 

must not be lost or distorted by other sounds or disturbances. See : 

1. Ram Singh & others Vs. Col. Ram Singh, 1985 (Suppl) SCC 611 

2. State (NCT of Delhi) Vs. Navjot Sandhu alias Afsan Guru, 2005 SCC 

(Cri) 1715 (known as Parliament attack case). 

42 Conversation on telephone or mobile & its evidentiary value : 

Call records of (cellular) telephones are admissible in evidence u/s. 7 of 

the Evidence Act. There is no specific bar against the admissibility of the 

call records of telephones or mobiles. Examining expert to prove the calls 

on telephone or mobile is not necessary. Secondary evidence of such 

calls can be led u/s. 63 & 65 of the Evidence Act. The provisions 
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contained under the Telegraph Act, 1885 and the Telegraph Rules, 1951 

do not come in the way of accepting as evidence the call records of 

telephone or mobile. See : State (NCT of Delhi) Vs. Navjot Sandhu alias 

Afsan Guru, 2005 SCC (Cri) 1715 (known as Parliament attack case).   

 

43 Fingerprint experts report not substantive evidence : Evidence 

of fingerprint expert u/s 45 of the Evidence Act is not substantive 

evidence. It can be used to corroborate some items of substantive on 

record. See : Musheer 

Khan Vs. State of M.P, 2010 (70) ACC 150(SC) 

44 Non-examination of finger print expert & its effect : Where the 

crime article, before its seizure, was handled by many persons, non-

examination of the finger print expert in such a case would not have any 

adverse effect on prosecution case. See : Keshavlal Vs. State of M.P., 

(2002) 3 SCC 254. 

 Thumb impression & expert’s evidence : Science of identifying 

thumb impression by an expert u/s. 45 of the Evidence Act is an exact 

science and does not admit of any mistake or doubt. See : Jaspal Singh 

Vs. State of Punjab, AIR 1979 SC 1708. 

45 Typewriter expert : Overruling an earlier Three-Judge Bench 

decision in Hanumant vs. State of M.P., AIR 1952 SC 343, a Five-Judge 

Bench of the Supreme Court has held that the word ‘expert’ in Sec. 45 of 

the Evidence Act includes expert in  typewriters as well. Typewriting also 

falls within the meaning of work ‘handwriting’. Hence opinion of 

typewriter expert is admissible in evidence. The examination of 

typewriting and identification of the typewriter on which the questioned 

document was typed in based on a scientific study of certain significant 

features of the typewriter peculiar to a particular typewriter and its 

individuality which can be studied by an expert having professional skill 

in the subject and, therefore, the opinion of the typewriter expert is 
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admissible u/s. 45 of the Evidence Act. See : State Through CBI vs. S.J. 

Choudhary, AIR 1996 SC 1491 (Five-Judge Bench). 

Difference between an expert and non-expert witness 

Like a non expert witness the testimony of an expert witness need not be 

confined to actual facts and he may give evidence on facts as stated by other 

witnesses, e.g. a doctor who might not have seen the patient personally can 

opine as to the cause of his death on facts deposed. He may cite textbooks in 

support of his opinion or to refresh his memory (S.159); he may speak about 

experiments made by him in the absence of parties. 

The opinion of an expert witness, however, eminent in his field he may be, must 

not be read as conclusively of the fact which the Court has to try[1]. However, 

evidence of eminent literary persons as experts can be relied upon.[2] 

46 Conclusion :- 

 The citations of Hon’ble Apex Court with regard to the 

appreciation of Expert evidence as mentioned below. 

1).  Ramchandra Vs.State of U.P.AIR 1957 SC 381 

2) Iswari Prasad Vs.Md.Ira AIR 1963 SC 1728 

3) Sharai Kumar Vs.Subhod Kumar AIR 1964 SC 529 

4) Fakruddin Vs.State of M.P., AIR 1967 SC 1326 

5) Muralilal Vs.State of M.P AIR 1980 SC 531 

6). Alaugir Vs state of Delhi AIR 2003 SC 282 

7). Krishna  Murthy Vs. Koma Krishna AIR 1994 AP102 

8). Bhavanam Siva Reddy Vs.Bhavanam Hanumantha Reddy 

30.12.2016 

9) State Vs.SJ Chowdhary AIR 1996 SC 1491 

 (Typewriting – Constitutional Bench). 

 

F.N.: 1) Kamala Kuer V.Ratanlal AIR 1971 All 304 

         2) Samaresh Basu V.Amal Mitra 1985 SCC (Cr) 523 
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REFERENCE OF DOCUMENTS TO EXPERTS 

FOR OPINION 

 

By 

 

Sri V.Audhinarayana, 

Junior Civil Judge, 

Sathyavedu. 

REFERENCE OF DOCUMENTS TO EXPERTS FOR OPINION 

 

Introduction: 

 

 Evidence is generally divided into 3 categories, 1) Oral, 2) Documentary 

and                    3) Material – Evidence supplied by material objects for inspection 

of courts, e.g., weapons of offence or stolen property.  The subject matter of the 

topic is only with regarding to the documents. As per definition in Sec.3, 

“document is any matter expressed or described on any substance by means of 

letters, figures or marks or by any more than one of those means, intend to be 

used, or which may be used, for the purpose of recording that matter”. The above 

definition is similar to the definition given u/s 29 of Indian Penal Code. Precisely, 

the documents can be classified into                3 categories, 1) Public documents 

(sec.74 of Evidence Act), 2) Private documents (sec.75 of Evidence Act) and 3) 

Electronic records (Information Technology Act, 2000). Thus, every fact may be 

proved by way of documentary evidence. While considering the documents, three 

aspects have to be looked down as laid down in Zenna Swarab Ji v Mirabile 

Hotel (AIR 1981 Bombay 446), they are 1) Proof of the execution of the 

document, 2) Proof of the content of the document, 3) Evidenciary value of the 

doucment as a whole. Generally, the documents may be proved by way of primary 

evidence or secondary evidence. Primary evidene means producing the documents 

before the court and secondary evidence is permitted with the conditions as  

prescribed u/s 66 of Indian Evidence Act. While arriving a conclusion in a 

documentary proof, the court is need of taking the advise of the expert.   

Who is an Expert:  

 As a rule, the law requires that the persons who deposed as a witnesses 

must state the facts seen, heard or perceived by them and not the opinions and 

inferences drawn by them from those facts. Hon’ble Supreme Court of India in 

Mobarik Ali Ahammad v. State of Bombay in [AIR 1957 SC 857] pointed out 
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that “the function of drawing inference is a judicial function and must be 

performed by the court”.  Though, interpretation of facts and drawing inferences 

from them in an objective manner with a trained judicial mind is a function of 

courts, often the courts find that the matters under consideration relate to fields of 

knowledge in which the Judge may not have the requisite competance to form an 

opinion by himself and he needs the assistance of a person who is specially skilled 

or acquainted in that matter.  

 

 According to sec.45 of Indian Evidence Act, the opinions of expert is 

relevant in the matters of foreign law or of science, or art or as to identity of 

handwriting or finger impressions. The evidence act does not prescribe any 

qualifications for recognization as experts, it mentions the opinions of the above 

area who is specifically skilled are relevant. The words specifically skilled in 

sec.45, like the terms ‘science or art’, have been given vide connotation which is 

not necessarily related to academic qualification. However, in the area of 

medicine and law, the courts might look for both formal education and training, in 

other areas, a formal education need not be always sine-quo-non for calling a 

person as an expert. For example, a gold smith can be a skilled person as to 

identifaction of a metal as gold.  

 The Hon’ble Supreme Court in State of Himachal Pradesh v. Jailal and 

others AIR (1999) SC 3318 explained who an expert is and what his functions are 

as follows: 

 

  An expert witness, is one who has made the subject upon which he speaks 

a matter of particular study, practice; or observations; and the must have a 

special knowledge  of the subject.  

 In order to bring the evidence of a witness as that of an expert it has to be 

shown that he has made a special study of the subject or acquired a special 

experience therein or in other words that he is skilled and has adequate 

knowledge of the subject.  
 

 An expert is not a witness of fact. His evidence is really of an advisory 

character. The duty of an expert witness is to furnish the Judge with the 

necessary scientific criteria for testing the accuracy of the conclusions so as 

to enable the judge to form his independent judgment by the application of 

this criteria to the facts proved by the evidence of the case.  
 

 The scientific opinion evidence, if intelligible, convincing and tested 

becomes a factor and often an important factor for consideration along with 

the other evidence of the case. The credibility of such a witness depends on 

the reasons stated in support of his conclusions and the data and materials 

furnished which form the basis of his conclusions. 

Reference of documents to expert for opinion:   

 The courts during the pendency of suit or during pendency of a case can 

seek for opinion of any expert as to the documents under enquiry. The proof of 

documents place a vital role in disposing the case or suit under enquiry. Though, 

the documents which are public in nature u/s 74 of Evidence Act need not be 
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required for seeking opinion because they are public documents. The private 

documents may be proved under the following any one of the methods: 

 

By calling a person who signed or wrote the document, 
 

By calling a person in whose presence the document was signed or written, 
 

By calling a hand writing expert (sec.45), 
 

By calling a person acquianted with the hand writing of a person by whom the 

document is supposed to be signed or written (sec.47), 
 

By comparing in court, the disputed signature or writing with some admitted 

signature or writing (sec.72), 
 

By proof of an admission by the person who is alleged to have signed or written 

the document that he signed or wrote it, 
 

By the statement of deceased professional scribe made in the ordinary course of 

business, that the signature on the document is that of a particular person, 
 

By some other circumstantial evidence, 

 Thus, the document can be proved in any one of the above means including 

by way of expert evidence.  

  

 The Hon’ble High Court of A.P. in Jana Chaitanya Housing Limited v. 

Divya Finances held that “no time could be fixed for filing an application u/s 45 

of Indian Evidence Act for sending the disputed signature or writing to the hand 

writing expert for comparison and opinion and same shall be left open for 

discretion of the court”, for exercising such discretion when exigencies so 

demand, depending upon the facts and circumstances of each case.  

 

 In Ramesh Chandra Agarwal v. Regency Hospital Limited (2009) INSC 

1569, the Hon’ble Supreme Court delineated the requirements of expert evidence 

u/s 45 of Indian Evidence Act. The Hon’ble Court stated that first and fore most 

requiremtn for an expert evidence is to be admissbible is that it is necessary to 

hear the expert evidence. The test is that the matter is out side the knowledge and 

experience of the layper son. Thus, there is a need to hear the expert opinion 

where there is a medical issue to be settled.  

  What is the Evidentiary value of Expert Opinion: 

 The Hon’ble Supreme Court in Malay Kumar Ganguly v. Sukumar 

Mukherjee that “A Court is not bound by the evidence of the experts which is to a 

large extent advisory in nature. The Court must derive its own conclusion upon 
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considering the opinion of the experts which may be adduced by both sides, 

cautiously, and upon taking into consideration the authorities on the point on 

which he deposes".  

 The Hon’ble Allahabad Court in Saqlain Ahmad v. Emperor [AIR 1936 

Alld. 165] in one of the earliest cases pertaining to the issue in question stated that 

the value of expert evidence depends largely on the congency of the reasons on 

which it is based. In general it cannot be the base of conviction unless it is 

corroborated by other evidence. 

 The Hon’ble Supreme Court in State Vs. Kanhu Charan Barik 1983 

Cr.L.J. 133 that “Evidence of experts after all is opinion evidence. The opinion is 

to be supported by reasons. The Court has to evaluate the same like any other 

evidence. The reasons in support of the opinion, if convincing, make the opinion 

acceptable. There is no place for ipse dixit of the expert. It is for the court to judge 

whether the opinion has been correctly reached on the data available and for the 

reasons stated". 

Conclusion: 

 The expert testimony during the criminal trial cannot be undermined 

though nor conclusive, as he deposes and gives an opinion to it is crucial 

component for court to arrive a conclusion. An expert witness can speak these 

experiments, his evidence is often advisary character given in the form of an 

opinion on the facts submitted to him and not to be given by reference to act 

independently. The opinion of an expert witness on technical aspect is based upon 

specialised knowledge and the data on which based has to be found acceptable by 

the court. The evidentiary value of the opinion of expert depends on the facts upon 

which it is based and also the validity of the process by which the conclusion is 

reached. Where the experts give no real data in support of their opinion, the 

evidence even though admissible, may be excluded from consideration as 

affording no assistance in arriving at the correct value. In so far as refering the any 

document to the expert is concerned as laid down by Hon’ble Supreme Court that 

there is no hard and fast rule and each case varies. Thus, it is the discretion of the 

court to decide whether to send the expert or not. Though, the Judges are given 

power to compare the signatures and other writings, however the same shall be 

used in extraoridinary circumstances and very sparingly. New kind of crimes are 

found out due to the technological advancement and the same cannot be decided 

with naked eyes and some sort of expertise is required to find out and to arrive the 

best decision. In the civil cases, the documents play a vital role in deciding the 

matter and the parties of either side if wishing to send the same to the expert to 

verify its validity and authenticity, the courts in general may be permitted for just 

and impartial opinion over the document. Though, s.90 of Indian Evidence Act 

clearly prohibits the oral evidence from the documentary evidence, however the 

expert evidence should not be treated on par with exclusion and the expert is a 

person who is aiding the  court to come a just decision. Finally, I conclude that an 

expert cannot superseed the court and he only aid the court in arriving the just 

decision over the dispute.  

        (V.AUDHINARAYANA) 

            Junior Civil Judge, 

                 Sathyavedu. 
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Appreciation of Expert Evidence. 

 

Introduction: 

 

 The opinion of expert is relevant u/s 45 of Indian Evidence Act when the 

enquiry is to foreign law, or of science or as to identity of hand writing or finger 

impression. The documents play vital role in deciding both criminal and civil 

cases. As defined u/s 3 of Indian Evidence Act, document means any matter 

expressed or discribed upon any substance by means of letters, intend to be used, 

or which may be used, for the purpose of recording that matter. The evidence 

relating to the document can be classified as primary evidence and secondary 

evidence. In so far as primary evidence is concerned, the parties would produce 

the documents itself for proof of it and the secondary evidence is permitted only 

when the conditions as mentioned u/s 65 of Indian Evidence Act are complied 

with.   

 

 When the document is sent for either in civil suits and criminal cases, the 

opinion given by expert is relevant and the basis of such opinion is also relevant. 

Without basis for arriving such opinion, the opinion of the expert is not accepted. 

It is therefore, not only the opinion but also basis for arriving the opinion are 

important. In ordinary sense, the person who has given opinion has to come to the 

court and face the cross examination. If, the expert fails to appear to face the cross 

examination then the expert opinion need not be considered, however in so far as 

criminal cases are concerned, u/s 293 of Criminal Procedure Code, there are some 

experts who need not come to the court personally. Expert opinion becomes 

admissible only when the expert is examined as a witness in the court unless 

exempted from appearing u/s 293 Cr.P.C. The report of an expert is not admissible 

unless the expert gives the reasons for forming the opinion and his evidence is 

tested in cross examination by adverse party. An expert cannot suo motoly 

examined and furnish his opinion unless he is asked for. 
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Reliability of Expert Opinion Evidence: 

 

 Under S. 45, the Courts have to form opinions on the basis of the opinions 

of experts and this situation of ‘opinions on opinions’ exposes the inherent 

weakness of the expert opinion evidence. Expert opinion is generally considered 

to be unreliable not necessarily because the experts, in general, are unreliable 

witnesses but because all human judgment is fallible and the expert could go 

wrong because of some defect of observation, some error of a premise or an 

honest mistake of conclusion. However, 

 

1. The greatest failing of even the well-meaning experts is that they fall in 

love with their own opinions and fail to see the other side. As has been well said, 

‘Expert witnesses are affected by that pride of opinion and that kind of mental 

fascination with which men are affected when engaged in the pursuit of what they 

call scientific enquiries’. 

 

2. Often the experts are called by both the sides in a case and invariably the 

experts plead for the party who called them and paid them. 

 

3. Hence, the Courts are skeptical about the experts as the experts are said to 

‘come with a bias in their minds to support the cause in which they are embarked’. 

 

4. The net result is ‘a battle of experts, with the judge or jury understandably 

disposed to believe that each expert might have testified with equal positiveness 

for the other side had he been called by it’. 

 

Appreciation of Expert Evidence: 

 

 While appreciating the evidence of expert, the court has to be cautious 

because inferences from the facts are the judicial act and it should not be vested 

with the expert. 

 

 When there is a conflict between medical evidence and occular evidence, 

oral evidence of an eye witness has to get primacy because the medical evidence 

is a opinionately. Where the opinion of one medical witness is contradicted by 

another and both the experts are equally competent to form the opinion, the court 

will accept the opinion of that expert which supports the direct evidence in the 

case as held in Piarasingh v State of Punjab in AIR 1977 SC 2274.  
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 In Dayal Singh v State of Uttaranchal (2012) 3 SCC (Crl.) 838, the 

Hon’ble Court held that “an expert evidence even if duly proved is not binding on 

the court. The court should analyze the report, read it in convention with the other 

evidence on record and then decide whether it is reliable or not”.  

 

 The Hon’ble Supreme Court in State v. Bagiradh (1999) 5 SCC 96 held 

that “the medical opinion is hardly decisive and often inconclusive. It is opinion 

based evidence and no evidence of fact. Medical opinion on non medical matters 

need not necessarily be correct”.  

 

 The Hon’ble Supreme Court in AIR 1964 ANDH. 39 held that “the expert 

evidence is only a piece of evidence. The Judge in fact will have to consider that 

evidence with other pieces of evidence. What is main evidence and what is 

corroborative depend upon the facts of each case”.  

 

 The Hon’ble Supreme Court in AIR 1964 SC 529 held that “evidence of 

hand writing expert is not a substantive evidence and it requires corroboration”.    

  

 In Rameshwar Lal v State of Rajasthan (2000) 10 SCC 300, the Hon’ble 

Supreme Court held “standard used for drawing inference from finger impressions 

cannot be applied to show solo impressions. In absence of any authority, there 

cannot be any determination regarding the level of perfection of footwear 

impressions in crime detectors or regarding any scientific advancement made on 

the subject”.  

 

 In AIR 1972 SC 797, the Hon’ble Court held that “postmortem report 

speaks of death by asphyxia due to throttling. The court cannot import its own 

medical knowledge that asphyxia is also possible in case of poisioning to reject 

the medical evidence”.  

 In AIR 1983 SC 484, the Hon’ble Supreme Court held that “the value of 

medical evidence is corroborative. Defense may use this evidence to show that 

injuries could not possible be caused in the manner alleged and thereby may 

discredit the eye witness. The testimony of eye witness cannot be thrown over 

board on the ground of inconsistency with medical evidence unless it is shown 

that medical evidence completely rules out the possibility of injuries taking place 

in the manner alleged”.  

 

 In AIR 1983 SC 66, the Hon’ble Court held that “the doctor’s evidence has 

to be appreciated like that of any other witness. No presumption that doctor is a 

witness of truth”.  
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 The Hon’ble Supreme Court in Ravi kumar v. State (2005) 9 SCC 350 held 

that “where ocular evidence is cogent and credible, medical evidence to the 

contrary cannot corrode the evidenciary value of the former”. 

 

 The Hon’ble Supreme Court in the case of Murari Lal v. State of M.P. 

held that “there can be no hard and fast rule, but nothing will justify the rejection 

of the opinion of an expert supported by unchallenged reasons on the sole ground 

that it is not corroborated. The approach of a court while dealing with the opinion 

of a handwriting expert should be to proceed cautiously, probe the reasons for the 

opinion, consider all other relevant evidence and decide finally to accept or reject 

it”. 

 In the case of State of Maharashtra v. Sukhdeo Singh, the Hon’ble Apex 

Court opined that “before a Court can act on the opinion evidence of a 

handwriting expert two things must be proved beyond any manner of doubt, 

namely, (i) the genuineness of the specimen/admitted handwriting of the 

concerned accused and (ii) the handwriting expert is a competent, reliable and 

dependable witness whose evidence inspires confidence”. 

 

Conclusion:    

 

 The essential principle governing expert evidence is that the expert is not 

only to provide reasons to support his opinion but the result should be directly 

demonstrable. The court is not to surrender its own judgment to that of expert or 

to delegate its authority to a third party, but should assess his evidence like any 

other evidence. If, the report of an expert is slipshod, inadequate or cryptic and the 

information of similarites and dissimilarities is not available in his report and his 

evidence in the case then his opinion is of no use. Indeed, the value of expert 

evidence consist mainly on the ability of the witness by reason of his special 

training and his experience to point out the court such important facts as it 

otherwise might fail to observe and in so doing the court is enabled to exercise its 

own view or judgment respecting the cogency of reasons and the consequent value 

of the conclusion formed thereon. The opinion is required to be presented in a 

convenient manner and reasons for the conclusion based on certain visible 

evidence properly placed before the court. Finally, the value of expert evidence 

depends largely on cogency of reasons on which it is based.  

 

                 (V.AUDHINARAYANA) 

            Junior Civil Judge, 

                 Sathyavedu. 


