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I.  SCOPE  OF  SPECIFIC  RELIEF  ACT, 1963:- 

SPECIFIC  RELIEF: 

 

When there  is any wrong or injury to any person, there are two types   

of remedies available to him  i.e.  The SPECIFIC RELIEF and the 

COMPENSATORY RELIEF.  

 

In case of Specific Relief, the plaintiff obtains (claims) the very thing to 

which he is entitled.  In case of Compensatory Relief he obtains the 

compensation for the loss.  

 

According to Section 21 of the Act,  in a suit for specific performance 

of a contract, the plaintiff may also claim compensation either as an 

additional or alternative relief.  According to Section 24, the plaintiff cannot 

claim compensation by instituting a separate suit when the claim for specific 

performance is dismissed in the first instance. This is similar to the 

provisions of  Order 2, Rule 2 of C.P.C.1908, where it is provided that the 

suit to include whole claim. 

 

Specific Relief is granted in accordance with the Specific Relief Act, 

1963.  Specific Relief can be said  to be specific performance of the contract 

which is originally entered into or for the enforcement of a legal obligation 

imposed by law. 

 

Specific Relief can be granted for the purpose of ENFORCING individual 

civil rights &  NOT for the mere purpose of enforcing penal law.  

 

Specific Relief is an EQUITABLE  relief.  A Person seeking specific relief 

must come to the Courts with clean hands.  Granting of SPECIFIC Relief is  

at the  discretion of the Court.  
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II.  The Specific Relief Act,  1963, is divided into VII Chapters 

containing  44  Sections.  

The following are  the various REMEDIES provided under the Act:- 

1. Recovery of Possession of Property   [  Sec. 5-8    ] 

2. Specific Performance of Contracts   [  Sec. 9-25  ] 

3. Rectification of Instruments     [  Sec. 26     ] 

4. Rescission of Contracts      [  Sec. 27-30] 

5. Cancellation of Instruments     [  Sec.31-33] 

6. Declaratory Decrees     [  Sec. 34-35] 

7. Preventive Reliefs  [Injunctions]   [  Sec. 36-44] 

 

III.RECOVERY OF POSSESSION OF  SPECIFIC IMMOVABLE 

PROPERTY- (Section 5-8):  

According to Section 5 , a person, entitled  to the possession of 

specific immovable property may recover the same by filing in the manner, 

provided by the Code of Civil Procedure, 1908. 

 

It means that a person who is entitled to the possession of specific 

immovable property can  recover the same by filing a suit as provided by 

C.P.C.    He may file a suit for ejectment on the basis of the strength of his 

title and get a decree for ejectment.  He  can get the decree executed under 

the provisions of C.P.C. 

 

The word person includes any company  or association or body of 

individuals, whether incorporated or not.  The action under Section 5 arises 

when claim is made on the basis of “title”. 

 

IV. RECOVERY OF POSSESSION OF DISPOSSESSED IMMOVABLE 

PROPERTY- Section 6: 
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Law recognizes the importance of possession and provides provisions 

for protection of it.  One among such provisions is U/s.6 of the Specific Relief 

Act.  The object of the section is to discourage  people from taking the law 

into their own hands and obtain possession  of the property by using force.  

This section provides a speedy and summary remedy through a medium of 

Civil Court for restoration of possession of the dispossessed.  

 

According to Section 6,  if any persons is disposed of any immovable 

property without his consent and such where such dispossession  is by 

unlawful method- the aggrieved party can file a suit against the wrong doer 

for recovery of the Specific immovable property under the provisions of  the 

Specific Relief Act.  

 

V. SPECIFIC PERFORMANCE OF CONTRACTS:  (Section 9-25)  

THE CONTRACTS THAT CAN BE SPEICIFICALLY ENFORCED:  

Chapter II of the Specific Relief Act 1963-prescribes the Specific 

Performance of the contracts.  “ SPECIFIC PERFORMANCE“ means-  

performance of the contracts as per the terms and conditions agreed 

between the parties.  There are various provisions under this Act where a 

Contract is decreed for specific performance.   

 

VI.  Section 10 is the BASIC  Section and other RELEVANT  sections 

are: - 11 (1), 12(2)(3)(4), 14(3), 20(3). 

 

According to Section 9, when a suit is instituted under this Chapter, 

the defendant can take any plea of defence which is available to him under 

any law relating to contracts.    
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According to Section 10, the specific performance of the contract 

SHALL be  enforced by the Court  subject to the provisions contained in Sub-

section 2 of Section 11, Section 14 and Section 16 (Newly amended)   

 

VII. The following contracts cannot be specifically enforced:                    

(Newly Amended)   

(a) Section 14 :-  Where a party to the contract has obtained 

substituted performance of contract in accordance with the 

provisions of Section 20.  
 

(b) A contract the performance of which involves the performance of 

a  continuous duty which the Court  cannot supervise.  

 

(c)  A contract which is so  dependent on the personal qualification of 

the parties that the contract cannot enforce specific performance of 

its material  terms and  

 

(d) A contract which is in its nature  determinable.  

 

VIII.  RECTIFICATION OF INSTRUMENTS. (Section 26)  

Rectification means correction of an error in an instrument in order to 

give effect to the real intention of the parties.   Where a contract  reduced 

into writing in pursuance of a previous agreement,  fails to express the real 

intention of the parties, the Court will rectify the instrument in accordance 

with their true intention. 

 

Under Section 26 of the Specific Relief Act, the concept of rectification 

of instruments is provided. Accordingly, when a contract is  entered by the 

parties through  fraud or mutual mistake of the parties, either party  or his 

respective may file a suit in the Court for the rectification of the instrument. 

 

However, this provision is not applicable, in relation to Articles of 

Association of a company to which the Companies Act, 1956 applies.  
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In relation to the bi-lateral mistake, the real intention of the parties is 

not  vividly  expressed in the instrument. For rectification, a separate  suit 

may be instituted or when the suit is instituted by the plaintiff, the 

defendant may in his written statement make a plea for  rectification of 

instrument.  The rectification may be granted by the Court, even at the 

instance of third party wherein the parties to the contract are ignorant of the 

mistake. 

 

The rectification  of the instrument should not be allowed to   cause  

infringement of rights acquired by a third party in good faith and for a value.  

 

IX. RESCISSION OF CONTRACT:   [Section 27 – Section 30] 

Section 27 deals  with Rescission of Contracts. – Rescission means 

putting an end to a contract which is still operative  and make it in null and 

void   intoto.  Section 27 states  the Principle upon which the rescissions  

can be ordered.  A person  suing for Rescissions cannot, in the alternative 

sue for specific performance but a person suing for specific performance can 

sue for rescissions.    

 

Section 27(1)  lays down that any person interested in a contract may 

sue to have it  rescinded, and such rescission may be adjudged by the Court 

in   any  of the following cases, namely:- 

 

(a) Where the  contract is voidable or terminable  by the plaintiff.               

 

(b) Where the contract is  unlawful for causes not  apparent on his  

     face and the defendant is more to blame  than the plaintiff.  

 

Section 27(2) lays down that notwithstanding anything contained in 

Sub-Section (1), the Court may refuse to rescind the contract – 

(a) Where the plaintiff has expressly or impliedly ratified the 

contract, or  



 
 
 

7 
 

(b) Where,  owing to the change of circumstances which has 

taken place since the making of     contract was made or  

(c)  Where third parties have, during the subsistence of the 

contract, acquired rights in good  faith without notice and for 

value, or; 

(d) Where only the part of contract is sought to be rescinded 

and such part  is not severable from the rest of the contract. 

 

As per Section 29, in a suit for a specific performance of a contract,   

the plaintiff may make an alternative plea for rescissions of contract.  

However, in a suit for rescissions for alternative plea of specific performance 

cannot be allowed.  

 

As a general  rule Rescissions must be accompanied by  restitution 

integram”. As per Section 30, the Court may required the party in whose  

favour the rescission is granted to restore any benefit which he has received  

from the other party.  

 

X. CANCELLATION OF INSTRUMENTS:  (SECTION 31 - 33) 

The relief of cancellation of instruments is founded upon the 

administration of protective I justice which is technically known as “ Quia 

time”.  It is based upon the  administration of protective justice for fear that 

the instrument may be vexatiously  or injuriously used by the defendant  

against the plaintiff.  

 

Sub-Section (1) of Section 31 provides that any person against whom 

a written instrument is void or voidable, and who has reasonable 

apprehension that such instrument, if left outstanding may cause him 

serious injury, may sue to have it adjudged void or voidable and the Court 

may in its discretion, so adjudged it an order it to be delivered up and 

cancelled.  

 



 
 
 

8 
 

XI. DECLARATORY DECREES :  (SECTION 34 - 35)  

A declaratory decree is a decree whereby any right as to any property 

or the legal character of a person is judicially ascertained. 

 

The object of declaratory decree is to remove doubts by having legal 

status of any rights declared by the Court.  It perpetuates and strengthens 

testimony regarding title and protect is from adverse attacks. 

 

According to Section 34, the Court at its discretion may declare the 

status or right of any person. According to this any person entitle to any 

legal character or to any right against any property may institute a suit 

against any person who is denying his character or the right.  

 

In case of  a declaratory decree, neither a specific performance nor 

any compensation  is awarded but only a declaration of the rights of the 

parties is made.  The declaration does not confer any new rights upon the 

plaintiff but it merely declare  what he had before.  It only clears the mist 

that has gathered round the plaintiff’s title or status.  

 

XII. SPECIFIC RELIEF – PREVENTIVE RELIEF  

The main difference between an injunction and specific performance is 

that the remedy in the case of an injunction is  generally  directed to prevent 

the  violation of negative act and therefore, deals not only with contracts but 

also  with torts  and many other subjects of purely  equitable  one.   

 

Whereas specific performance is directed to compelling performance of 

an active duty. (an obligation which arises out of a  contract)  

 

XIII. PREVENTIVE RELIEF: –(Section 36-44) 

According to Section 36, a preventive relief is granted  at the 

discretion of  the Court  by an injunction whether temporary or perpetual.  
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A temporary injunction can be granted at any stage of a suit as per the 

provisions under Order 39 of C.P.C.  A temporary injunction continues  until 

a specific time or until further order till the disposal of the suit.  

 

A perpetual injunction is granted as per the provisions of the Specific 

Relief Act. According to Section 37, a perpetual injunction can only be 

granted by a decree made at the hearing and upon the merits of the suit.   

According to Section 38- perpetual injunction is granted.  

 

a.  To prevent the breach  of an obligation by the defendant against the 

plaintiff. (whether contractual or otherwise; whether express or 

implied) 
 

b. When the defendant invades or threatens to invaded property, the 

Court may grant a perpetual injunction in the following case.  

 

(i)    Where the defendant  is the Trustee of the property for  the plaintiff. 

(ii)     Where there exists  no standard for ascertaining the actual damage 

caused or likely to be caused.  

(iii) Where the invasion is such that compensation in money is not 

adequate relief.  

(iv) Where the injunction is necessary  to prevent a multiplicity  of 

judicial proceedings.  

 

XIV. LAW RELATING TO INJUNCTIONS: 

Part III of the Specific Relief Act, 1963, grants  called “ Preventive 

Relief”  i.e. preventing a party  from doing that which he is an under 

obligation NOT  to do.  Preventive Relief is granted at the discretion of the 

Court by way of an injunction. 

 

An injunction is a specific order of the Court forbidding  the 

commission of a wrong threatened  or the continuance of a wrongful course 

of action already begun.  In some case, it is called a MANDATORY Injunction  

commanding active restitution of the former state of things. 
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According to LORD HALSBUY-Injunction is a judicial process whereby 

a party is ORDERED to REFRAIN  from DOING  ( OR) TO DO a particular act 

(or) thing. 

 

XV.  CHARACTERISTICS OF AN INJUNCTION: 

An injunction has three characteristics features:  

 

(1) It is judicial process 

(2) The object of this judicial process is to restrain or to prevent.  

(3) The act restrained  or prevented is a wrongful act.   An  

         injunction acts or operates always in personam.  

 

If the wrongful act has already  taken place, the injunction prevents its 

repetition.  If it is merely threatened, the threat is  prevented from being 

executed.  
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SCOPE OF EXERCISING DISCRETION TO GRANT RELIEF OF SPECIFIC

PERFORMANCE

The  Specific  Performance  Act  1963  has  recently  been  amended  by

amendment Act  of  18/2018.  It  came into force from 1st  August,  2018.  The

amended act  has  brought  about  sweeping changes  to  the  existing  Specific

Relief Act.

So far as Sections 6, 11, 15, 19, 21, 25 and 41 of the Act concerned

certain words are inserted.

Whereas, Section 19, 14 and 20 have been altogether substituted with

new text.

Prior to amendment, Section 20 reads as follows:

The jurisdiction to decree specific performance is discretionary. The Court

is not bound to grant such relief merely because, it is lawful to  do so. 

But discretion of the Court shall not be exercised arbitrarily but sound

and reasonable guided by the judicial principles and capable of correction by

court of Appeal.

In the following cases, the Court may exercise discretion not to decree

specific performance.

a) The circumstances of the contract are such that it gives the plaintiff an

unfair advantage over the defendant.

b)  The  performance  of  contract  would  involve  some  hardship  on  the

defendant, whereas its non-performance would involve no such hardship on the

plaintiff.  

c)  The  contract  makes  it  inequitable  to  enforce  the  specific  performance.  
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Section 20 further explains that mere inadequacy of consideration of the

contract is onerous to the defendant, it shall not be deemed to constitute as

unfair advantage or hardship.

This provision further explain that the question whether performance of

contract would involve hardship on the defendant has to be determined with

reference to the circumstances existing at the time of contract. The Court may

properly exercise discretion to decree specific performance. In any case, where

the  plaintiff  has  done  substantial  acts  or  suffered  loss  in  consequences  of

contract capable of  specific performance the Court  shall  not  refuse specific

performance of contract on the ground that contract is not enforceable at the

instance of party.

By going through the Section 20 of Specific Relief Act, one could easily

understand that those provisions give wide range of discretion to the Courts

either  to  decree the suit  or  to  dismiss  it.  It  has  been in  practice  to  award

compensation when contract is breached. Only in exceptional cases, suits are

decreed granting specific performance. 

On account of amendment to the Specific Relief Act,  which came into

force  on  1st  August,2018  section  20  of  the  Act  has  completely  been

substituted. 

The amended Section20 reads as follows:

If contract is broken due to non-performance of promise by any party, the

party who suffers shall have the option of substituted performance through

a third party or by his own agency and such party can recover expenses and

other costs suffered by him from the party committing such breach.
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Such substituted performance shall not be undertaken unless the party

who suffered such breach has given a notice in writing, in not less than 30

days, to the opposite party calling upon him to perform his contract within such

period. On his refusal or failure, he may get the same performed by a third

party.  The  party  who  suffered  such  breach  is  not  entitled  to  recover  the

expenses unless he gets the contract performed through a third party. He shall

not later entitle to claim the relief of specific performance from the opposite

party who breach the contract. But he can claim compensation.

New provisions viz., Section 20-A to 20-C of the Act have been added. As

per these provisions, no injunction shall be granted by the Court under the act

involving contracts relating to infrastructure projects specified in the schedule

(newly added one). Special Courts are to be constituted. The suits under this

act shall be disposed of within 12 months from the date of service of summons.

The said period may be extended another six months on recording reasons. 

The  discretion  given  to  the  courts  under  Section  20  old  Act  has

completely been taken away by newly amended Act. The newly amended Act

says, the party who suffered breach of contract may have option of substituted

performance through a third party. The expenses for getting it done through

the third party may be recovered with compensation from the opposite party

who breach the contract.  However, he cannot claim specific performance of

contract from the opposite party.

As per Section 20 old Act,  discretion conferred on the courts  shall  be

exercised on sound and reasonable principles guided by judicial principles and

that court shall not exercise such discretion arbitrarily. Certain instances have
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also been narrated under Section 20 of old Act. 

In  Parakunnan  Veetill  Joseph's  Son  Mathew  v.  Nedumbara

Kuruvila's Son and Ors reported in AIR 1987 SC 2328.  It  was held as

follows:  

Section 20 of the Specific Relief Act, 1963 preserves judicial discretion of

Courts  as to decreeing specific performance. The Court  should meticulously

consider all  facts and circumstances of the case. The Court is not bound to

grant specific performance merely because it is lawful to do so. The motive

behind the litigation should also enter into the judicial verdict. The Court should

take care to see that it is not used as an instrument of oppression to have an

unfair advantage to the plaintiff..."

A  similar  view  was  adopted  by  this  Court  in  Sardar  Singh v.  Smt.

Krishna Devi and another reported (1994) 4, SCC 18  it  was held that

“Section 20(1) of the Specific Relief Act, 1963 provides that the jurisdiction to

decree specific performance is  discretionary,  and the court  is  not  bound to

grant such relief, merely because it is lawful to do so; but the discretion of the

court is not arbitrary but sound and reasonable, guided by judicial principles

and capable of correction by a court of appeal. The grant of relief of specific

performance is  discretionary.  The circumstances  specified in  Section  20 are

only illustrative and not exhaustive. The court would take into consideration the

circumstances  in  each case,  the  conduct  of  the  parties  and  the  respective

interest under the contract."

Reiterating  the  position  in  K. Narendra v.  Riviera Apartments (P)

Ltd[3] ( 1999) 5,SCC 77, it was held thus : 
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"Performance of the contract involving some hardship on the defendant

which he did not foresee while nonperformance involving no such hardship on

the  plaintiff,  is  one  of  the  circumstances  in  which  the  court  may  properly

exercise  discretion  not  to  decree  specific  performance.  The  doctrine  of

comparative hardship has been thus statutorily recognized in India. However,

mere inadequacy of consideration or the mere fact that the contract is onerous

to the defendant or improvident in its nature , shall not constitute an unfair

advantage to the plaintiff over the defendant or unforeseeable hardship on the

defendant. The principle underlying Section 20 has been summed up by this

Court in Lourdu Mari David v. Louis Chinnaya Arogiaswamy by stating that the

decree  for  specific  performance  is  in  the  discretion  of  the  Court  but  the

discretion should not be used arbitrarily; the discretion should be exercised on

sound principles of law capable of correction by an appellate court."

These principles were followed by in  A.C. Arulappan v. Smt. Ahalya

Naik reported in (2001) 6 SCC 600 with the following observations : 

The jurisdiction to decree specific relief is discretionary and the court can

consider various circumstances to decide whether such relief is to be granted.

Merely because it is lawful to grant specific relief, the court need not grant the

order for specific relief; but this discretion shall not be exercised in an arbitrary

or  unreasonable  manner.  Certain  circumstances  have  been  mentioned  in

Section 20(2) of the Specific Relief Act, 1963 as to under what circumstances

the court shall exercise such discretion. If under the terms of the contract the

plaintiff  gets  an  unfair  advantage  over  the  defendant,  the  court  may  not

exercise its discretion in favour of the plaintiff. So also, specific relief may not
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be granted if the defendant would be put to undue hardship which he did not

foresee at the time of agreement. If it is inequitable to grant specific relief, then

also the court would desist from granting a decree to the plaintiff." ........ "..... 

A Bench of three Judges of this Court considered the position in Nirmala

Anand  Vs.  Advent  Corporation  (P)  Ltd.  and  Ors.[5],  and  held  thus

(2002) 8 SCC 146 “ 

It is true that grant of decree of specific performance lies in the discretion

of the court and it is also well settled that it is not always necessary to grant

specific performance simply for the reason that it is legal to do so. It is further

well settled that the court in its discretion can impose any reasonable condition

including payment of an additional amount by one party to the other while

granting or refusing decree of  specific performance. Whether the purchaser

shall be directed to pay an additional amount to the seller or converse would

depend upon the facts and circumstances of a case. 

Ordinarily,  the  plaintiff  is  not  to  be  denied  the  relief  of  specific

performance only on account of the phenomenal increase of price during the

pendency of litigation. That may be, in a given case, one of the considerations

besides many others to be taken into consideration for refusing the decree of

specific performance. As a general rule, it cannot be held that ordinarily the

plaintiff  cannot  be  allowed  to  have,  for  her  alone,  the  entire  benefit  of

phenomenal increase of the value of the property during the pendency of the

litigation. While balancing the equities, one of the considerations to be kept in

view is as to who is the defaulting party. It is also to be borne in mind whether

a party is trying to take undue advantage over the other as also the hardship
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that may be caused to the defendant by directing specific performance. There

may be other circumstances on which parties may not have any control. The

totality of the circumstances is required to be seen."

In K. Nanjappa vs. R.A. Hameed, (2016) 1 SCC 762, It was held that

“in a suit for specific performance of a contract, the court has to keep in mind

Section  20  of  the  Specific  Relief  Act,  1963.  Section  20  preservers  judicial

discretion to grant decree for specific performance. However, the Court is not

bound to grant specific performance merely because it is lawful to do so. The

Court should meticulously consider all facts and circumstances of the case and

to see that it  is not used as an instrument of oppression to have an unfair

advantage not only to the plaintiff but also to the defendant. Relief of specific

performance  is  discretionary  but  not  arbitrary,  hence,  discretion  must  be

exercised  in  accordance  with  sound  and  reasonable  judicial  principles.  The

cases providing for a guide to courts to exercise discretion one way or the other

are only illustrative, they are not intended to be exhaustive. In England, the

relief of specific performance pertains to the domain of equity, but in India the

exercise of discretion is governed by the statutory provisions. It shall be apt to

reproduce relevant observations as contained in paras 22 to 28 thereof”, which

read thus: 

However, in a case where the plaintiff come forward to seek a decree for

specific performance of contract of sale of immoveable property on the basis of

an oral agreement or a written contract, heavy burden lies on the plaintiff to

prove that there was consensus ad idem between the parties for the concluded

agreement  for  sale  of  immoveable  property.  Whether  there  was  such  a
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concluded contract or not would be a question of fact to be determined in the

facts and circumstances of each individual case. It has to be established by the

plaintiffs that vital and fundamental terms for sale of immovable property were

concluded between the parties. 

In the case of Surya Narain Upadhyaya vs. Ram Roop Pandey and

others, 1995 Supp (4) SCC 542, this Court while considering Section 20 of

the Specific Relief Act held as under:- 

"Though the decree for specific performance is a discretionary power, yet

the court is not bound to grant such a relief merely because it is lawful to do

so; but the discretion of the court is not arbitrary, but . sound and reasonable,

guided by judicial  principles of  law and capable of  correction by a court  of

appeal. Therefore, the discretion should be properly exercised keeping in view

the settled principles of law as envisaged in Section 20 of the Act. This case

demonstrates that the High Court took irrelevant consideration into account to

refuse to grant the decree for specific performance. It also committed manifest

illegality in reversing the concurrent finding of facts recorded by the trial court

as  well  as  the  first  appellant  court,  namely  the appellant  has  always  been

ready and willing to perform his part of the contract."

It is equally well settled that relief of specific performance is discretionary

but not arbitrary, hence, discretion must be exercised in accordance with sound

and reasonably judicial principles. The cases providing for a guide to courts to

exercise discretion one way or other are only illustrative, they are not intended

to be exhaustive, In England, the relief of specific performance pertains to the

domain of equity, but in India the exercise of discretion is governed by the
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statutory provisions.

In the case of  Mayawanti vs. Kaushalya Devi, (1990) 3 SCC 1, this

Court observed as under:- 

"In a case of specific performance it is settled law, and indeed it cannot

be doubted, that the jurisdiction to order specific performance of a contract is

based  on  the  existence  of  a  valid  and  enforceable  contract.  The  Law  of

Contract  is  based  on  the  ideal  of  freedom of  contract  and  it  provides  the

limiting  principles  within  .  which  the  parties  are  free  to  make  their  own

contracts.  Where  a valid  and enforceable contract  has  not  been made,  the

court  will  not  make  a  contract  for  them.  Specific  performance  will  not  be

ordered if the contract itself suffers from some defect which makes the contract

invalid or unenforceable. The discretion of the court will be there even though

the contract is otherwise valid and enforceable and it  can pass a decree of

specific performance even before there has been any breach of the contract. It

is,  therefore,  necessary  first  to  see  whether  there  has  been  a  valid  and

enforceable contract and then to see the nature and obligation arising out of it.

The  contract  being  the  foundation  of  the  obligation  the  order  of  specific

performance is to enforce that obligation."

In the case of  K. Prakash vs. B.R. Sampath Kumar, (2015) 1 SCC

597, this Court held:

"Indisputably, remedy for specific performance is an equitable remedy.

The court while granting relief for specific performance exercises discretionary

jurisdiction.  Section  20  of  the  Act  specifically  provides  that  the  court's

jurisdiction  to  grant  decree of  specific  performance is  discretionary  but  not
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arbitrary.  Discretion  must  be  exercised  in  accordance  with  the  sound  and

reasonable judicial principles.

In Zarina Siddiqui vs. A. Ramalingam, 2015 (1) SCC 705, this Court

observed as under:- 

"The equitable  discretion  to  grant  or  not  to  grant  a  relief  for  specific

performance also  depends  upon  the  conduct  of  the  parties.  The  necessary

ingredient has to be proved and established by the plaintiff so that discretion

would be exercised judiciously in favour of the plaintiff. At the same time, if the

defendant does not come with clean hands and suppresses material facts and

evidence and misleads the court then such discretion should not be exercised

by refusing to grant specific performance." 

Similar  reiteration  of  law can  be  found  in  Satish  Kumar  vs.  Karan

Singh, (2016) 4 SCC 352, wherein it was observed as under:-

"It  is well  settled that the jurisdiction to order specific performance of

contract is based on the existence of a valid and enforceable contract. Where a

valid and enforceable contract has not been made, the Court will not make a

contract for them. Specific performance will not be ordered if the contract itself

suffers from some defect which makes the contract invalid or unenforceable.

The  discretion  of  the  Court  will  not  be  there  even  though  the  contract  is

otherwise valid and enforceable. 

This  Court  in  Mayawanti  vs.  Kaushalya Devi(1990) 3 SCC 1 held

thus:- 

"In a case of specific performance it is settled law, and indeed it cannot

be doubted, that the jurisdiction to order specific performance of a contract is
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based  on  the  existence  of  a  valid  and  enforceable  contract.  The  Law  of

Contract  is  based  on  the  ideal  of  freedom of  contract  and  it  provides  the

limiting  principles  within  which  the  parties  are  free  to  make  their  own

contracts.  Where  a valid  and enforceable contract  has  not  been made,  the

court  will  not  make  a  contract  for  them.  Specific  performance  will  not  be

ordered if the contract itself suffers from some defect which makes the contract

invalid or unenforceable. The discretion of the court will be there even though

the contract is otherwise valid and enforceable and it  can pass a decree of

specific performance even before there has been any breach of the contract. It

is,  therefore,  necessary  first  to  see  whether  there  has  been  a  valid  and

enforceable contract and then to see the nature and obligation arising out of it.

The  contract  being  the  foundation  of  the  obligation  the  order  of  specific

performance is to enforce that obligation."

Position in Nirmala Anand Vs. Advent Corporation (P) Ltd.and Ors.,

it was held 

“It  is  true  that  grant  of  decree  of  specific  performance  lies  in  the

discretion of the court and it is also well settled that it is not always necessary

to grant specific performance simply for the reason that it is legal to do so. It is

further well settled that the court in its discretion can impose any reasonable

conditions including payment of an additional amount by one party to the other

while  granting  or  refusing  decree  of  specific  performance.  Whether  the

purchaser  shall  be  directed  to  pay  an  additional  amount  to  the  seller  or

converse would depend upon the facts and circumstances of a case. Ordinarily,

the  plaintiff  is  not  to  be  denied  the  relief  of  specific  performance  only  on
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account of the phenomenal increase of price during the pendency of litigation.

That may be, in a given case, one of the considerations besides many others to

be taken into consideration for refusing the decree of specific performance. As

a general rule, it cannot be held that ordinarily the plaintiff cannot be allowed

to have, for her alone, the entire benefit of phenomenal increase of the value of

the property during the pendency of the litigation. While balancing the equities,

one of the considerations to be kept in view is as to who is the defaulting party.

It is also to be borne in mind whether a party is trying to take undue advantage

over the other as also the hardship that may be caused to the defendant by

directing specific performance. There may be other circumstances on which

parties may not have any control. The totality of .”

It is said that amendment to the specific relief act was done keeping in

view the global ranking of India in enforceability of contracts and ease of doing

business.  The  main  aim to  the  new amendment  is  to  avoid  delays  and  to

provide additional remedies to the parties who suffered such breach.

As per Section 10 of specific relief Act, the specific performance of any

contract may, in the discretion of the Court, be enforced. 

a) When there is no possibility of ascertaining actual damages.

b) Compensation in money would not offered adequate relief.

These  provisions  has  been  completely  substituted  with  the  following

provision.

New provision to Section 10 reads as follows:

The  specific  performance  of  contract  shall  be  enforced  by  the  Court

subject to provisions contained in sub section 2 of 11, Sec. 14 and Sec. 16.
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By  substituting  new  provision,  the  discretion  of  the  Court  has  no

relevancy.

Section 11 of old Act says that specific performance of contract in the

discretion of the Court be enforced, when the Act under the performance of a

trust. But as per the amended Act, the word ‘ contract may in the discretion of

the Court’ substituted by ‘ contract shall’. 

Section 14 of the old Act reads following contracts cannot be specifically

enforced. Namely 

a) compensation in money is adequate relief. 

b) the contracts runs into minute or numerous appeals. 

c) the contract in its nature determinable.

d) it involves performance of a continuous duty. 

But  in  newly inserted Section 14,  the contracts  cannot  be specifically

enforced when the party obtained substituted performance as per Section 20.

The remaining conditions viz., B to D remain unchanged. As per Section 14-

A,the Court can get expert opinion. 

Another major change is to Section 16 of old Act.  In old Act,  one can

found  the  following  words.  “He  who  fails  to  aver  and  prove  that  he  has

performed or has always been ready and willing to perform the essential terms

of the contract is not entitled to claim specific performance”. But in the new

act, Section 16 reads that 

“He who fails to prove that he has performed, has already been ready

and willing  to  perform his  part  of  contract,  is  not  entitled  to claim specific

performance. It is conspicuous that the words “ who fails to aver” have been



14 Of 14

omitted. It is experience of all the judicial officers that number of suits were

dismissed solely on the ground that the plaintiff failed to aver in the plaint that

he was always ready and willing to perform his part of contract. By this newly

amended Section 16 of the Act, the plaintiff need not aver in the plaint that he

was always ready and willing to perform his part of contract, but it is sufficient

to prove his ready and willingness throughout. 

The other major features in the newly amended Act is that the discretion

and power of the Court as can be found in the old Act, has been taken away. As

of now, the Courts have no discretion as to the decreeing the suits. They have

to now go by the strict principles of law enunciated in the newly amended Act.

By  amendment  to  the  specific  relief  act,  the  law makers  intended to

remove the  difficulties  to  the  litigant  public.  The appointment  of  expert  as

contemplated  under  Section  14-A,  the  substituted  service  as  contemplated

under section 20 are the new features. At the same time, when the opposite

party is in financial distress, compelling to perform his part of contract might be

impracticable. It has to be seen how the Courts and litigant public react to the

time  frame  of  12  months,  additional  six  months  fixed  under  Section  20-C

amended act.

      By

S. Vasu Dev,

     Junior Civil Judge,

Yemmiganur.
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PAPER PRESENTATION  

ON  

“Alternative Remedies for Specific Performance of Contracts” 

by Smt.V.Ganga Bhavani,  
II Addl. Jr. Civil Judge, Kurnool. 

rep., Team No.III  
 

:: Introduction :: 

A contract is an agreement upon sufficient consideration to do or 

not to do a particular act.  The party on whom this contractual obligation 

rests must not fail to discharge such obligation.  In case of his failure, 

the other party will have a right to sue for performance of the contract.  

This is called ‘Specific Performance’.     

Normally, suit for specific performance of contract is based on 

agreement of sale.  Specific performance is a remedy developed by 

principle of equity.  A party to a contract, who is damaged because the 

contract is breached by other party, has the option to file a suit for 

specific performance compelling to perform his part of contract.  Before 

an equity court will compel specific performance, however, the contract 

must be one which can be specifically performed.  As the law of specific 

performance is basically founded on equity, considerations such as 

conduct of the plaintiff, element of hardship that may be caused to one 

of the parties, the availability of adequate alternative relief and such 

other matters are taken into consideration.  It is a discretionary relief. 

 Sections 9 to 25 of the Specific Relief Act, 1963 deal with specific 

performance of contracts.  The basic rules governing the law of specific 

performance can be summarized as under:  

1. Decree of specific performance is a discretionary relief (Section 
20); 

2. There should be a valid contract; 

3. If damages are an adequate remedy, no specific performance 
would be ordered; 

4. For the act which requires continues supervision of the court, no 
specific performance would be ordered. (Sec.14(1)(d)); 

 

 



 
 
 

2 
 

5 No specific performance would be ordered for contracts for 
personal work or service; 

6. ‘Equity’ is based on the principle of mutuality and  

7. The person against whom the relief is claimed may take plea by 
way of defence under law relating to contract. (Sec.9) 

ALTERNATIVE REMEDIES 

A breach of contract may give rise to one or more or several 

remedies as provided under the Specific Relief Act, 1963.  Sections 21, 

22 and 29 of the Act deal with alternative remedies. 

:: Compensation :: 

(I) 

 Section 21 of the Specific Relief Act, 1963 deals with award of 

compensation in a suit for specific performance of contract.  In a suit for 

specific performance of a contract, the plaintiff may also claim 

compensation for its breach either in addition to or in substitution of 

such performance.  Where the court decides that specific performance 

ought to be granted but that it is not sufficient to satisfy the justice of 

the case and that some compensation for breach of the contract should 

also be made to the plaintiff, the court shall award such compensation.  

While awarding compensation under this Section, the Court shall be 

guided by the principles specified in Section 73 of the Indian Contract 

Act, 1872 and no compensation shall be awarded unless the plaintiff 

claims such compensation in his plaint but if the plaintiff has not claimed 

such compensation, the court shall allow him to amend the plaint on 

such terms as may be just for including such a claim at any stage of the 

proceeding. The explanation says that the circumstances that the 

contract has become incapable of specific performance does not 

preclude the Court from exercising the jurisdiction conferred by this 

Section.   

  “Section 21: Power to award compensation in certain cases:  

  (1) In a suit for specific performance of a contract, the 

plaintiff may also claim compensation for its breach, in addition to 

such performance. 
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 (2) If, in any such suit, the court decides that specific 

performance ought not to be granted, but that there is a contract 

between the parties which has been broken by the defendant, and 

that the plaintiff is entitled to compensation for that breach, it shall 

award him such compensation accordingly. 

  (3) If, in any such suit, the court decides that specific 

performance ought to be granted, but that it is not sufficient to 

satisfy the justice of the case, and that some compensation for 

breach of the contract should also be made to the plaintiff, it shall 

award him such compensation accordingly. 

  (4) In determining the amount of any compensation awarded 

under this section, the court shall be guided by the principles 

specified in Section 73 of Indian Contract Act, 1872 (9 of 1872). 

  (5) No compensation shall be awarded under this section 

unless the plaintiff has claimed such compensation in his plaint. 

  Provided that where the plaintiff has not claimed any such 

compensation in the plaint, the court shall, at any stage of the 

proceeding, allow him to amend the plaint on such terms as may be 

just, for including a claim for such compensation.  

  Explanation: The circumstances that the contract has 

become incapable of specific performance does not preclude the 

court from exercising the jurisdiction conferred by this Section.” 

 

Where contract became impossible of performance for no fault of 

the plaintiff, Section 21 of the Act enables awarding of compensation to 

plaintiff in lieu and substitution of specific performance. 

     Here, it is apt to refer to Section 73 of Indian Contract Act, 

1872 which deals with compensation for loss or damage caused by 

breach of contract.  It provides that the party, who breaches a contract, 

is liable to compensate the injured party for any loss or damage caused, 

due to the breach of contract. For compensation to be payable, two 

things should be taken into consideration - (i) the loss or damage would 

have arisen as a natural consequence of the breach, or (ii) it would have 

been something that the parties could have reasonably expected to arise 

from a breach of the contract. In the former case, an objective test 

would be applied, whereas in the latter case a subjective test would be 

applied. Under this section, the burden of proof lies on the injured party.  
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This section, however, provides that compensation shall not be awarded 

for any remote or indirect loss sustained by the parties. Damages under 

Section 73 are compensatory and not penal in nature. The explanation 

to this section further provides that in estimating the loss or damage 

arising from a breach of contract, the existing cost of remedying the 

inconvenience caused may be taken into account.  There are two 

principles regarding compensation that flow from this section.  Firstly 

where money can substitute the loss incurred, the aggrieved party is to 

be put in the same situation, as it would have been in had the contract 

been performed. This is qualified by the second principle, which imposes 

a duty upon the defaulting party to take reasonable steps to mitigate 

the consequences which arise as a result of the breach. In the event 

that loss is suffered, the court has the discretion to award the aggrieved 

party nominal damages in recognition of his right.   

:: OTHER REMEDIES :: 

(II) 

 Section 22 of the Specific Relief Act, 1963 deals with the other 

remedies available to the aggrieved party to the contract.  Section 22 

reads as under: 

  “Section 22: Power to grant relief for possession, partition, 

refund of earnest money, etc., 

  (1) Notwithstanding anything to the contrary contained in 

the Code of Civil Procedure, 1908 (5 of 1908), any person suing for 

the specific performance of a contract for the transfer of immovable 

property may, in an appropriate case, ask for -  

  (a) possession, or partition and separate possession, of the 

property in addition to such performance; or 

  (b) any other relief to which he may be entitled, including 

the refund of any earnest money or deposit paid or (made by) him, 

in case his claim for specific performance is refused. 

  (2) No relief under clause (a) or clause (b) of sub-section (1) 

shall be granted by the Court unless it has been specifically claimed: 
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  Provided that where the plaintiff has not claimed any such 

relief in the plaint, the court shall, at any stage of the proceeding, 

allow him to amend the plaint on such terms as may be just for 

including a claim for such relief. 

  (3) The power of the court to grant relief under clause (b) of 

sub section (1) shall be without prejudice to its powers to award 

compensation under Section 21.” 

 

When a person files a suit for specific performance of a contract, 

in appropriate case, he may also ask for possession, or partition and 

separate possession, in addition to such performance or any other relief 

to which he may be entitled including the refund of any earnest money, 

in case of refusal of specific performance, but none of these reliefs could 

be granted to him until and unless it is specifically claimed by him in his 

plaint.  However, if the plaintiff has omitted to make a prayer for such a 

relief in the plaint originally, the Court has got the jurisdiction to allow 

him to amend the plaint on such terms as may be just, at any stage of 

proceeding, to include any of the aforesaid alternative prayers.  Thus, 

the sine qua non is the pleading in respect of any of the claims 

mentioned in Section 22 (1) (a) (b) of the Act. 

:: Rescission :: 

 (III) 

 The term ‘rescission’ has been defined as unmaking of a contract 

between parties. Rescission is unwinding of a transaction. This is done 

to bring the parties, as far as possible, back to the position in which 

they were before they entered into a contract (the status quo ante).  

Rescission is an equitable remedy and is discretionary. A court may 

decline to rescind a contract if one party has affirmed the contract by his 

action or a third party has acquired some rights or there has been 

substantial performance in implementing the contract. Furthermore, 

because rescission is supposed to be imposed mutually upon both sides 

to a contract, the party seeking rescission normally must offer to give 

back all benefits he or she has received under the contract. 
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 “Section 29: Alternative prayer for rescission in suit for specific 

performance:- A plaintiff instituting a suit for the specific 

performance of a contract in writing may pray in the alternative that, 

if the contract cannot be specifically enforced, it may be rescinded 

and delivered up to be cancelled; and the court, if it refuses to 

enforce the contract specifically, may direct it to be rescinded and 

delivered up accordingly.” 

 

 A plaintiff instituting a suit for the specific performance of a 

contract in writing may pray, in the alternative, for rescission, but a 

plaintiff suing for rescission, cannot in alternative pray for specific 

performance.  Alternative relief cannot be granted except there is some 

factual base.    

 The plaintiff bringing an action for the specific performance of a 

contract may claim in the alternative that if the contract cannot be 

enforced it may be rescinded and delivered up to be cancelled provided 

that the alternative relief is based on the same state of facts though 

with different conclusions as to law. 

CONCLUSION  

 Like all equitable remedies, grant of specific performance is a 

discretionary one, but the discretion shall be exercised in a judicious 

manner.  In a suit for specific performance, the plaintiff can seek other 

reliefs, in addition to or in substitution of, the main relief, as provided 

under Sections 21, 22 and 29 of the Specific Relief Act, 1963 and the 

Court shall take into consideration the totality of the circumstances. 

Though it is a discretionary power, the Court shall not ignore the 

mandate of the statute while granting any relief.      
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PRECEDENTS 

1. John v. Manmootty - AIR 1985 Ker 120 (126). 

 Suit for specific performance of contract and in the alternative, for 

recovery of an amount as damages for breach of contract.  At the trial, 

the plaintiff abandoned relief for specific performance and pressed only 

the relief for damages.  A decree passed for recovery of damages could 

not be said to be null and void or non est for lack of inherent jurisdiction 

merely because the plaintiff did not press the relief of specific 

performance.    

2. Naturam Barman @ Nutu Adhikari v. Ulluk Chand Barman - 

AIR 1926 Cal 1041 (1042) (DB) 

 Where performance of the contract is refused by the defendant, 

plaintiff is entitled to claim back the earnest money and damages, 

provided they are not penal.   

3. Andheri Bridgeview Co-operative Housing Society Ltd., v. 

Krishnakant Anandrao Deo - AIR 1991 Bom 129 (145) 

 Suit for specific performance – Amendment of plaint for inclusion 

of claim for damages – Court is bound to grant amendment – O.II R.2 

CPC is no bar.   

4. Lachminarayan Karnani v. Bajrang Lal Agarwalla ILR (1953) 

2 Cal 374 (382) (DB)  

 The ordinary rule is that even when a party comes to the court for 

having a contract specifically enforced, if the court finds that, on the 

facts and circumstances, the contract should not be specifically 

performed, alternative relief by way of damages, if the plaintiff has 

suffered any, is available to the plaintiff.  [Jhandoo Vs Ramesh Chandra 

- AIR 1971 All 189 (192):1970 All LJ 969.  (Subsequent purchaser 

cannot be made liable to pay damages or compensation under Section 

21]. 

5.  Namita @ Nami Bauri v. Coal India Ltd., - 2009(4) Cal HN 527 

 In determining the amount of any compensation awarded under 

Section 21 of Act, the court shall be guided by the principles specified in 

Section 73 of the Contract Act, 1872. 
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6. Mahender Nath Gupta v. Moti Ram Rattan Chand - AIR 1975 
Delhi 155 (157 to 159) 

 Suit for specific performance of contract for sale – Filed before 

commencement of Specific Relief Act – Decree after commencement of 

the Act – Relief of delivery of possession neither claimed in the plaint 

nor granted in the decree – Executing court can grant delivery of 

possession.   

7. Goparaju Venkata Bharata Rao v. Nacula Ramakotayya - AIR 
2001 AP 425. 

 Specific performance of agreement of sale – suit for – execution of 

agreement to sale after entire sale consideration was paid by plaintiff – 

plaintiff was put in possession of suit property – Death of original owner 

– Her legatees under will dispossessed plaintiff and postponed execution 

of sale deed – plaintiff proving that agreement to sale was a genuine 

document – plaintiff would be entitled to relief of specific performance of 

agreement and possession.  

8.   Matadin Agarwal v. Syed Abdul Razack - AIR 1997 AP 103 (110) 

 When the property in question was attached and sold in court 

auction, during pendency of suit for specific performance the plaintiff 

would not be entitled to decree for specific performance of agreement to 

sale but he would be entitled to damages.   

9. Kone Satyanarayana and others v. Alapati Jayaprakash 
Narayana - 2010(6) Andh LD 39(42). 

 When the refund of earnest money is claimed as an alternative 

relief in express words, the decree for it with reasonable interest could 

be granted.    

10.  Anil Singh v.  Nimai Ghosh – 1998 (2) BLJR 1233 

 When the plaintiff asks for the alternative relief of return of 

earnest money or deposit, there is no legal presumption that he gives 

up the main or primary relief of specific performance of contract.  

Therefore, when the primary relief was denied to him, he could be said 

to be an aggrieved person and he could file an appeal against order 

denying primary relief though alternative relief was granted to him.   (If 

alternative relief for refund of earnest money is claimed, the plaintiff 

cannot be held to be not entitled to decree for specific performance of 

contract). 


























