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THE SCOPE AND AMBIT OF DECLARATORY DECREE UNDER 

THE SPECIFIC RELIEF ACT, 1963 

 

Abstract: 

The general power vested in the courts in India under 

the Civil Procedure Code is to entertain all suits of a 

civil nature, excepting suits of which cognizance is 

barred by any enactment for the time being in force. 

However Courts do not have the general power of 

making declarations except in so far as such power is 

expressly conferred by statute. The utility and 

importance of the remedy of declaratory suits are 'to 

prevent future litigation by removing existing cause of 

controversy.' It is certainly in the interest of the State 

that this jurisdiction of court should be maintained, and 

the causes of apprehended litigation respecting 

immovable property should be removed. However, a 

declaratory decree confers no new right; it only clears 

up the mist that has been gathering round the plaintiff's 

status or title. 

 

In this paper an attempt has been made to examine the scope of 

declaratory decrees. 

 

 It is in the interest of the individual and also for the development of 

economy that there should be smooth transactions with regard to property. 

However, there is always a possibility of casting a cloud upon the legal 

character or right to property of the citizens. It is manifestly for the 

interest of community that conflicting claims to the property should be 

settled. In such cases the Section 34 of the Specific Relief Act, 1963 
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enables a person to have his right or legal character declared by a Court of 

law and thus get rid of the cloud from his legal character or right. It has 

been held that it was merely to perpetuate and strengthen testimony 

regarding the title of the plaintiff so that adverse attacks might not weaken 

it. Naganna v Sivanappa 38 Mad. 1162.  But this does not mean that the 

section sanctions every form of declaration, but only a declaration that the 

plaintiff is entitled to any legal character or to any right as to any property. 

Devkil V. Kedar  Nath (1912) I.L.R. 39 Cal.704 Provision regarding 

declaratory decree has been provided in  

 

 Sections 34 and 35 of the Specific Relief Act, 1963. Section 34 of 

Specific Relief Act reads as: 

 “ Any person entitled to any legal character, or 

to any right as to any property, may institute a suit 

against any person denying, or interested to deny, 

his title to such character or right, and the court 

may in its discretion make therein a declaration that 

he  is so entitled, and the plaintiff need not in such 

suit ask for any further relief: 

  Provided that no court shall make any such 

declaration where the plaintiff, being able to seek 

further relief than a mere declaration of title, omits 

to do so. 

 

 

Explanation:  

 A trustee of property is a "person interested to 

deny "a title adverse to the title of someone who is 

not in existence, and for whom, if in existence, he 

would be a trustee.”  
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 Section 34 provides for "a suit against any person denying or 

interested to deny the plaintiffs' title to the legal character or right to any 

property". So it is clear that the plaintiff's task is not over once he proves 

that  he is entitled to the legal character or right to property, it is for him to 

convince the court that the defendant has denied or interested to deny that 

legal character or right of the plaintiff. Then only he can succeed in 

obtaining the declaration sought. The provision is a verbatim reproduction  

of Section 42 of the Specific Relief Act, 1877. It ensures a remedy to the 

aggrieved person not only against all persons who actually claim an 

adverse interest to his own, but also against those who may do so.  

 

Requisites: 

 Section 34 of the Specific Relief Act, 1963 contemplates certain 

conditions which are to be fulfilled by a plaintiff. In the State of M.P. vs. 

Khan Bahadur Bhiwandiwala and co. AIR 1971 MP 65 the court 

observed that in order to obtain the relief of declaration the plaintiff must 

establish that (1) the plaintiff was at the time of the suit entitled to any 

legal character or any right to any property (ii) the defendant had denied 

or was interested in denying the character or the title of the plaintiff, (iii) 

the  declaration asked for was a declaration that the plaintiff was entitled 

to a legal character or to a right to property (iv) the plaintiff was not in a 

position to claim a further relief than a  bare declaration of his title. Since 

declaration is an equitable remedy the court still has discretion to grant or 

refuse the relief depending on the circumstances of each case. 
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 Thus a person claiming declaratory relief must show that he is 

entitled 

 1. to a legal character, or 

 2. to a right as to property, and that 

 3. the defendant has denied or is interested to deny his  

 title to such character or right 

 4. he has sought all reliefs in the suit. 

 

 The object of this Section is obviously to provide a perpetual 

bulwark against adverse attacks on the title of the plaintiff, where a cloud 

is cast upon it, and to prevent further litigation by removing existing cause 

of controversy. The threat to his legal character has to be real and not 

imaginary. Life Insurance Corporation of India vs. Smt. Iqbal Kaur., 

A.I.R., 1984 J&K . The Section does not lay down any rule, that one who 

claims any interest in the property, present or future, may ask the Court to 

give an opinion on his title. Bhujandra Bhusan vs. Trigunath, I.L.R. 8 

Cal. 761. It does not warrant any kind of declaration that the plaintiff is 

entitled to a legal character or to any right as to any property, and it 

warrants this kind of remedy only in special circumstances. Sheoparsan 

Singh vs. Ramanandan Singh, A.I.R. 1916, P.C. 78.  The plaintiff has to 

prove that the defendant has denied or is interested in denying to the 

character or title of the plaintiff. There must be some present danger or 

determent to his interest. So that a declaration is necessary to safeguard 

his right and clear the mist. The denial must be communicated to the 

plaintiff in order to give him cause of action. 
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Legal Character: 

 

 A man's status or legal status or 'Legal Character' is constituted by 

attributes, which the law attaches to him in his individual or personal 

capacity, the distinctive mark or dress as it were, with which the law 

clothes him. Legal character means a position recognized by law. Hiralal 

v Gulab, 10 CPLR, 1 According to Holland the chief variety of status 

among natural persons may be referred to the following causes: sex, 

minority, mental defect, rank, caste, official  position, civil death, 

illegitimacy, profession, etc. 

 

Person Entitled to a Right to any Property: 

 

 The second requirement is that the person who seeks the remedy 

must have a right to any property. A right in Holland's proposition is a 

man's capacity of influencing the acts of another, by means, not of his 

own strength, but of the opinion or the force of society. The Bombay High 

Court has observed that every interest of right which is recognised and 

protected by the State is a legal right. The courts have made a distinction 

between "right to property" and "a right in property” and it has been held 

that in order to claim a declaration the Plaintiff need not show a right in 

property. The Madras High Court held that an agreement to sell certain 

property in favour of a person certainly gave him a right to property but 

not a right in the property. Moharala Pitchayya vs. B. V. Krishnaiyya, A.I.R., 1943 

Mad.497. In Mohammed Akabar Khan vs. Parsan Ali AIR 1930 Lah. 

793 a suit for a mere declaration that one person is related to another was 
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held as not a suit to establish a legal right or any right as to any property 

and such suit would be incompetent. In a Calcutta case, Tarak Chandra Das 

vs. Anukul Chandra Mukherjee, A.1.R. (1946) Cal. 118. it was observed that a 

declaration might be sought with rega rd to a contingent right. It was held 

that the Court had absolute discretion to refuse relief if considered the 

claim to be too remote or the declaration, if given, would be ineffective. It 

was observed that the term 'right as to property' showed that the plaintiff 

should have an existing right in any particular property. The only 

limitation is that nobody can approach the Court for a declaration on a 

chance or a mere hope entertained.  

 

Cloud upon title: 

 

 A dispute between the parties may relate either to a person's legal 

character or rights or interest in the property. A cloud upon the title is 

something which is apparently valid, Bicell vs. Kellogg, 60 Barbout 629, but 

which is in fact invalid. It is the semblance of the title, either legal or 

equitable, or a claim of an interest in property, appearing in some legal 

form, but which is in fact in founded, or which it would be inequitable to 

enforce.  

 

Consequential Relief: 

 

 There may be real dispute as to the plaintiffs legal character or 

right to property, and the parties to be arrayed, yet the court will refuse to 

make any declaration in favour of the plaintiff, where able to seek further 
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relief than a mere declaration, he omits to do so. The object of the proviso 

is to avoid multiplicity of suits. What the legislature aims at is that, if the 

plaintiff at the date of the suit is entitled to claim, as against the defendant 

to the cause some relief other than and consequential upon a bare 

declaration of right, he must not vex the defendant twice; he is bound to 

have the matter settled once for all in one suit.  

 

It is a discretionary relief : 

 Even though if the essential elements are established, yet it is a 

discretionof the court to grant the relief. The relief of declaration cannot 

be claimed as a matter of right. In cases where the necessary parties are 

not joined the court can reject the suit for declaration. Maharaja Benares 

vs. Ramji Khan, ILR 27 All. 138. Under Section 34, the discretion which the 

court has to exercise is a judicial discretion. That discretion has to be 

exercised on well-settled principles. The court has to consider the nature 

of obligation in respect of which performance is sought. 

 

 No hard and fast rule can be laid down for determining whether 

this discretionary relief should be granted or refused. The exercise of the 

discretion depends upon the chances of each case. Ram Tawaklal Tewari vs. 

Dulari, AIR 1934 All. 469. A remote chance of succeeding an estate cannot 

give a right for obtaining a declaration that alienation by a limited owner 

is void. Faryad Fatima vs. Mujahid Abbas, AIR 1931 All. 1064. 
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Negative Declarations 

 

 A suit for a negative declaration may be maintained in a proper 

case, e.g., where it relates to a relationship. Thus, a suit for a declaration 

that a person was not, or is not, the plaintiff's wife, and the defendant not 

her son through him, may be maintainable. Jagatram vs. Basanti, AIR 1959 

Pun. 581. Similarly, a suit lies for obtaining a negative declaration that 

there is no relationship of landlord and tenant between the plaintiff and 

defendant. Lakshman Das vs. Arjun Singh, 1962 Cr L J 528. But where the 

rights of the plaintiff are not affected or likely to be affected, suit 

simpliciter for a negative declaration is not maintainable. Such a suit 

would be regarding the status of the defendant which, in no way, affects 

the civil rights of the plaintiff. Mool Raj v. Atma Ram, AIR 1986 J&K 24. 

 

Effect of Declaration- 

 

Section 35 makes it clear that a declaration made under this section does 

not operate a judgment in rem. Section 35 says: 62 “A declaration made 

under this chapter is binding only on the parties to the suit, persons 

claiming through them respectively, and where any of the parties are 

trustees, on the persons for whom, if in existence at the date of the 

declaration, such parties would be trustees” 

Thus a declaratory decree binds- 

(a) the parties to the suit; 

(b) persons claiming through the parties; 

(c) where any of the parties are trustees, on the persons 
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for whom, if in existence at the date of the declaration, such 

parties would be trustees. 

 

 

 It is only the parties to the suit and the representatives in interest, 

but  not the strangers who are bound by the decree. Ram Lal vs. Secretary of 

State, ILR, Cal. 304 By virtue of this Section, a judgment is binding only if it 

is inter partes, which is not in rem, and does not operate as res-judicata, 

may be admissible under Section 13 of the Evidence Act. Dinomoni vs. 

Brojo Mohini, ILR, 29 Cal. 187 

 

Court Fee-  

 The Court fee when a declaratory decree is sought is a fixed 

amount. Article.17 Schedule II, The Court Fee Act, 1870 

 When the plaintiff claims a further relief, the court fee payable is 

determined by the amount at which relief sought is valued in the plaint. 

The Court Fee Act, 1870, Section 7, sub-section (iv), clause (c) Life Insurance 

Corporation of India vs. Smt. Iqbal Kaur, A.I.R., 1984, J&K, 5-6 The Hon'ble 

Supreme Court in Shailendra Bhardwaj & Ors vs. Chandra  Pal & Anr. 

Civil Appeal No. 8196 of 2012 held that “....Article 17(iii) of Schedule II of 

the Court Fee Act is applicable to cases where the plaintiff seeks to obtain 

a declaratory decree without any consequential relief and there is no 

provision under the Act for payment of fee relating to relief claimed. If 

there is no provision under the Court Fee Act in case of suit involving 

cancellation or adjudging/declaring void or voidable a will or a sale deed 

on the question of payment of court fee, then Article  17(iii) of the 
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Schedule II will be applicable. But if such relief provision is covered by 

any other provisions of the Court Fee Act, then Article 17(iii) of the 

Schedule II will not be applicable......” 

The jurisdiction of Courts to grant a declaratory decree is salutary, and its 

recognition fills a real want. Section 34 of the Specific Relief Act, 1963 is 

wide enough in its scope as contemplates to settle not only conflicting 

claims to property, but also of disputes as to legal status. However, it must 

always be remembered that this provision is not a panacea of all types of 

legal disputes. The Courts must exercise their discretion while granting a 

declaratory decree and only in proper and fit cases this legal remedy 

should be granted so as to avoid multiplicity of suits and to remove clouds 

over legal rights of a rightful person. 

 

**************
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EFFECT OF CLAIM OF ADVERSE POSSESSION IN  DECLARATORY SUITS  

 
 

 

Introduction: 

 
 
 Under the Limitation Act, 1963, the suit instituted after the prescribed period 

is not maintainable and shall be dismissed.  Article 65 of the Limitation Act 

prescribes the period of limitation for suits for possession of immovable property 

based on title as 12 years from the date when the possession of the defendant 

becomes adverse to the plaintiff.  So, suit for possession based on title will be 

dismissed if the defendant successfully proves to be in adverse possession for 12 

years.  A person claiming adverse possession needs to prove that his possession is 

adequate in continuity, in publicity and in extent. 

 

Extinguishment of ownership on proof of adverse possession and its 

effect: 

 

 Section 27 of the Limitation Act provides that at the determination of the 

period limited to any person for instituting the suit for possession of any property, 

his right to such property shall be extinguished.  So, if a person fails to file the suit 

within the period of 12 years prescribed by Article 65 of the Limitation Act for 

possession of immovable property  based on title, his right to such property will 

extinguish.  Adverse possession requires all the three classic requirements together 

exist at the same time i.e., nec-vi i.e., adequate in continuity, nec-clam i.e., 

adequate in publicity and nec-precario i.e., adverse to a competetor, in denial of 

title and his knowledge.   

 

 

 



 2 

Claim of Adverse Possession as a defendant: 

 Under the express terms of Article 65 of the Limitation Act, a person 

claiming adverse possession can defend a suit for possession based on title and if 

the plaintiff fails to prove that he brought the suit within the prescribed period of 

12 years, he can retain his possession over the immovable property.  But, a 

question arises as to whether the defendant can raise a counter claim seeking 

declaration of title of the property by way of adverse possession.  The same will 

depend upon his right to file a suit as a plaintiff seeking declaration of title on the 

claim of the adverse possession.   

 

 

Claim of adverse possession as a plaintiff: 

 

 A question arises whether a person can maintain a suit for declaration of 

title and for permanent injunction by virtue of adverse possession and whether he 

can seek protection of his possession from the defendant whose title has been 

extinguished by virtue of Article 65 of the Limitation Act in view of the plaintiff’s 

adverse possession.   

 

 In Gurudwara Sahab v. Gram Panchayat Village Sirthala  [(2014) 1 SCC 

669], the Hon’ble Supreme Court held that no declaration of title can be sought by 

a plaintiff on the basis of adverse possession inasmuch as adverse possession can 

be used as a shield by a defendant and not as a sword by a plaintiff.  The Hon’ble 

Supreme Court referred to the decision of Punjab and Haryana High Court in   

Gurudwara   Sahib   Sannauli   vs.   State   of   Punjab [(2009) 154 PLR 756] in the 

said decision.   

 

 But, the Hon’ble Supreme Court in Sarangadeva   Periya   Matam   & 

Another   vs.   Ramaswami   Gondar   (Dead)   by   Lrs.  [AIR   1966   SC   1603], 

a decision of three Judge   Bench, held   that   the plaintiff who acquired the title 
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by his adverse possession was entitled to recover the possession.  This decision 

was not referred in Gurudwara Sahab v. Gram Panchayat Village Sirthala  [(2014) 1 

SCC 669] and was not considered.   

 

 Similarly, the Hon’ble Supreme court in  Balkrishan vs. Satyaprakash & 

Others [2001 (2) SCC 498], considered   the   question,   whether  the   plaintiff   

had   perfected   his title   by   adverse   possession and laid down that a person 

claiming adverse possession has to prove three classic requirements i.e. nec vi, 

nec-clam  and  nec-   precario.    The said suit was filed for declaration of title on 

the ground of adverse possession and for permanent injunction.  The   trial   court 

and the   First   Appellate Court, decreed the suit, but the Hon’ble High Court 

dismissed the same.   The Hon’ble Supreme Court restored the decree passed by 

the trial court decreed the suit based on adverse possession. 

 

 In Des Raj and Ors. v. Bhagat Ram (Dead) by Lrs. and Others., [(2007) 9 

SCC 641] which was a suit filed by the plaintiff for declaration of title and also for 

permanent   injunction   based   on   adverse   possession, the Hon’ble Supreme 

Court affirmed the judgments of the courts below and decreed the suit on the 

ground of adverse possession.  In fact, there was an issue in the said suit as to 

whether plaintiff becomes owner of the suit property by   way   of   adverse   

possession and Hon’ble Supreme Court observed that the plea of adverse 

possession was governed by Articles 64 and 65 of the Act. 

 

 In Kshitish Chandra Bose vs. Commissioner of Ranchi, [(1981) 2 SCC 103] 

also the Hon’ble Supremen Court, three Judge Bench  considered   the   question   

of adverse   possession   by   a   plaintiff.  It was also a suit for declaration of title 

and recovery of possession based on adverse possession for more than 30 years 

and a Hukumnama.  In that case, the trial court decreed the suit on the ground of 
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title as well as of adverse possession.  In appeal, the Hon’ble Supreme Court 

observed that adverse possession had been established by   a   consistent course 

of conduct of the plaintiff in the case and decreed the suit for declaration of title 

and recovery of possession and also for permanent injunction.   

 

 Even in Somnath Berman vs. Dr. S.P. Raju & Another [AIR 1970 SC 846], 

the Hon’ble Apex Court has   recognized   the   right   of   a   person   having   

possessory   title   to obtain a declaration that he was the owner of the land in a 

suit and an injunction restraining the defendant from interfering with his 

possession.  So, a person in the possessory title can get injunction   also,   

restraining   the   defendant   from   interfering   with   his possession.   

 

 In Padminibai vs. Tangavva & Others, [AIR 1979 SC 1142], which was a suit 

for   recovery   of   possession   on   the   basis   that plaintiff’s husband   was   in   

exclusive   and   open   possession   of   the   suit   lands adversely   to   the   

defendant   for   a   period   exceeding   12   years   and   his possession   was   

never   interrupted   or   disturbed, the Hon’ble Apex court held   that he acquired 

ownership by prescription and thus plaintiff was given   the   right   to recover 

possession based on adverse possession as the husband acquired ownership by 

adverse possession.   

 

 In Mohammed Fateh Nasib vs. Swarup Chand Hukum Chand & Another [AIR   

1948   PC   76],   the Privy   Council   considered   the   question   of   adverse 

possession   by   plaintiff and held that title by the adverse possession can be 

established against wakf property also.   

 

 So, there is acquisition of title by adverse possession as such, such a person 

in the capacity of a plaintiff can always use the plea in case any of rights are 

infringed including in case of dispossession.   
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 In Mandal Revenue Officer vs. Goundla Venkaiah & Another, [(2010) 2 SCC 

461], the Hon’ble Apex Court has observed that there can be an acquisition of title 

by adverse possession and that adverse possession effectively shifts the title 

already distanced from the paper owner to the adverse possessor and right thereby 

accrues in favour of the adverse possessor.   

 

 In State of Haryana vs. Mukesh Kumar & Others [(2011) 10 SCC 404], the 

Hon’ble Apex Court observed that adverse possession confers negative and 

consequential right effected only as somebody else’s positive right to access the 

court is barred by operation of law and the right of the paper owner is   

extinguished   and   that   competing rights   evolve   in   favour   of   adverse   

possessor   as   he   cared   for   the   land, developed it as against the owner of 

the property who had ignored the property.   

 

 In Krishnamurthy S. Setlur (dead) by LRs. vs. O.V. Narasimha Setty & 

Others Others  [(2007)   3   SCC   569],   the Hon’ble Apex court observed that the 

plaintiff must plead and prove the date on   and   from   which he claims to  be in 

exclusive, continuous and undisturbed   possession.   

 

 In    P.T. Munichikkanna Reddy vs. Revamma, [(2007) 6 SCC 59], wherein 

the plaintiff claimed the title based on adverse possession, the Hon’ble Apex Court 

held as follows: 

“Adverse   possession   in   one   sense   is   based   on   the  theory   or 

presumption   that   the   owner   has   abandoned    the property to   the adverse 

possessor on the acquiescence   of the owner to the hostile acts and claims of the 

person in       possession. It follows that sound qualities   of   a   typical        

 adverse   possession lie   in   it   being   open, continuous  and hostile.”                                                              

(Para - 5) 
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“Efficacy of adverse possession law in most jurisdictions depend on 
strong limitation statutes by operation of which right to  access 
the  court   expires   through   efflux   of  time.   As  against   
 rights  of   the paper owner, in the context of adverse 

possession,  there evolves a set of competing rights in favour of the 
adverse possessor who has, for a long period of time, cared for the 
land, developed it, as against the  owner   of  the  property   who   
has ignored  the  property.  Modern statutes  of limitation  operate, 
as a  rule, not  only to cut  off one's right to bring an action for the 

recovery of property that has been in the adverse possession of 
 another for a specified time to vest the possessor with title.”                                           
(Para - 6) 

 

 

 In Hemaji Waghaji Jat vs. Bhikhabhai Khengarbhai Harijan & Others 

[(2009) 16 SCC 517], the Hon’ble Apex Court observed that title can be based on 

adverse possession. 

 

 In a recent decision, a full bench of the Hon’ble Supreme Court, in 

Ravinder Kaur Grewal & Others vs. Manjit kaur & Others, Radhakrishna 

Reddy (D) through L.Rs., G.Ayyavoo & Others [2019 Law Suit (SC) 1434], 

considered the law of adverse possession and also the decision in Gurudwara 

Sahab v. Gram Panchayat Village Sirthala  [(2014) 1 SCC 669] decided by the Two 

Judge Bench holding that inasmuch as adverse possession can be used only as a 

shield but not as a sword.   

 

 The decision rendered by the Punjab and Haryana High Court in Gurudwara   

Sahib   Sannauli   v.   State   of   Punjab [(2009) 154 PLR 756] which was referred 

in Gurudwara Sahab v. Gram Panchayat Village Sirthala  [(2014) 1 SCC 669], was 

also discussed by the Hon’ble Apex Court, in which the decision of the same High 

Court in Bhim Singh & Others vs. Zila Singh & Others [AIR 2006 P&H 195] was 

relied upon to hold that no declaration can be sought by the plaintiff based on 

adverse possession.  The Hon’ble Supreme Court observed that the Punjab & 

Haryana High Court proceeded on the basis that as per Article 65 of the Limitation 
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Act, the plea of adverse possession is available as a defence to a defendant, and 

held as follows: 

 “The   conclusion   reached   by   the   High   Court   is based 
on an inferential process because of the language used in the IIIrd 

Column of Article 65.  The expression is used, the  limitation of 12 
years runs from the date when the possession of the defendant 
becomes adverse to the plaintiff. Column No.3 of Schedule of the Act 
nowhere suggests that suit cannot be filed by the plaintiff for 
possession of immovable property or any interest therein based on 

title acquired by way of adverse possession.  There is absolutely no 
bar for the perfection of title by way of adverse possession whether a 
person is suing as the  plaintiff or being sued as a defendant. The 
inferential process of interpretation employed by  the High Court 

is not at all permissible. It does not follow from the  language used 
in the  statute.  The large number of decisions of this Court and 
 various other decisions of  Privy Council,  High Courts and of 
English courts which  have   been  discussed by  us  and observations 

made  in  Halsbury Laws based on various decisions indicate that suit 
can be filed by plaintiff on the basis of title acquired by way of 
 adverse possession or on the basis of possession under Articles 
64  and 65.  There is no bar under  Article 65 or any of the 

provisions of Limitation     Act, 1963 as against a plaintiff who has 
perfected his title by virtue of  adverse possession to sue to evict a 
person or to protect his  possession and plethora of decisions are to 
the effect that by virtue of extinguishment of title of the owner, the 
person  in possession   acquires   absolute   title   and   if   

actual owner dispossesses another person after extinguishment of his 
title, he can be evicted by  such  a  person  by filing of suit under 
Article 65  of  the Act.  Thus,   the   decision   of  Gurudwara   
Sahib   vs. Gram   Panchayat,   Sirthala (supra) and of the Punjab & 

Haryana High Court cannot be said to be laying down the correct law. 
More so because of various decisions of this Court to the contrary. 
              (Para - 46) 

 

Further, it was held by the Hon’ble Apex Court as follows: 

“Law of adverse possession does not qualify only a defendant for the 

acquisition of title by way of adverse possession, it may be  perfected 
by a person who is filing a suit. It only restricts a right of the owner to 
recover possession before the period of limitation fixed for the 
extinction of his rights   expires.     Once   right is  extinguished 
another person   acquires prescriptive right which cannot be defeated 

by reentry by the owner or subsequent  acknowledgment of his 
rights.   In such a case suit can be filed by a person whose right is 
sought to be defeated.”   
                                      (Para - 50) 

 

“There is the acquisition of title in favour of plaintiff though it is 
negative conferral of right on extinguishment of the right of an owner 

of the property. The right  ripened   by   prescription   by  his adverse 
possession is absolute and on dispossession, he can sue based on 
‘title' as envisaged in the opening part under Article 65 of Act.   Under 
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Article 65, the suit  can  be filed based on the title for  recovery   of   
possession within 12 years of the start of adverse possession, if any, 

set up by the  defendant. Otherwise right to recover possession 
based on the title is absolute irrespective of limitation in the absence 
of adverse possession by   the   defendant   for   12   years.  The 
possession as trespasser is not adverse nor long possession is 

synonym  with adverse possession.”  
             (Para - 53) 

 
“In Article 65 in  the opening part a suit “for  possession  of 
immovable property or any interest therein based on title” has been 

used.  Expression “title” would include the title acquired by the 
plaintiff by way of adverse possession.   The title is perfected by 
adverse possession has been held in a catena of decisions.” 

              (Para - 54) 

 
 Dealing with the nature of adverse possession and the requisites for proof of 

adverse possession, the Hon’ble Supreme Court held in Ravinder Kaur Ravinder 

Kaur Grewal & Others vs. Manjit kaur & Others, [2019 Law Suit (SC) 

1434] cited as supra as follows: 

 

“The adverse possession requires all the three classic requirements to 
co-exist at the same time, namely, nec-vi i.e. adequate in 

 continuity, nec-clam  i.e.,   adequate   in   publicity   and   nec-
precario i.e., adverse to  a competitor, in denial of title and his 
 knowledge.   Visible, notorious and peaceful so that if the 
owner  does not take care to know notorious facts, knowledge 

is attributed to him on the basis that but for due diligence he would 
 have known it.   Adverse possession cannot be decreed on a 
title  which is not pleaded.   Animus possidendi under hostile colour 
of  title is required. Trespasser’s   long   possession   is   not   

synonym   with adverse possession.  Trespasser’s possession is 
construed to be on behalf of the owner,   the   casual   user   does 
not   constitute   adverse   possession.     The owner   can   take   
 possession   from   a   trespasser   at   any   point   in   time.  

 Possessor looks after the property, protects it and in case of 
 agricultural property by and the  large concept is that actual 
tiller  should own the land who works by dint of his hard labour and 
makes the land cultivable.  The legislature in various States confers 
rights based on possession.“ 

             (Para - 57) 

 

 Further, dealing with the heritablility and principle of tacking of adverse 

possession by two or more persons, the Hon’ble Apex Court in the same decision 

observed as follows: 
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“Adverse possession is heritable and there can be tacking of adverse 
possession by two or more persons as the right is transmissible one.  

In our opinion,   it   confers   a perfected right   which   cannot   be   
defeated   on reentry except as provided in Article 65 itself.   Tacking 
is based on the fulfillment of certain   conditions,   tacking   maybe   
by   possession by   the purchaser,   legatee   or   assignee,   etc.   

so as to constitute continuity of possession, that person must be 
claiming through whom it is sought to be tacked, and would depend 
on the identity  of the same property under the same right.  Two 
distinct  trespassers cannot tack their possession to constitute 
conferral of right by adverse   possession for the prescribed period.” 

             (Para - 58)  
 

Conclusion:- 

 

 Accordingly, the Hon’ble Apex Court held that the decisions of Gurudwara 

Sahab v. Gram Panchayat Village Sirthala  [(2014) 1 SCC 669] and decisions relying 

on it in State of Uttarakhand vs. Mandir Sri Lakshmi Siddh Majaraj 

[2017(9) SCC 579] and Dharampal   (Dead)   through   LRs   v.   Punjab   

Wakf   Board, [(2018) 11 SCC 449] cannot be said to be laying down correct 

law and thereby overruled those decisions holding that the plea of acquisition of 

title by adverse possession can be taken by plaintiff under Article 65 of the 

Limitation Act and there is no bar under the Limitation Act, 1963 to sue on 

aforesaid basis in case of infringement of any rights of a plaintiff.  So, the plea of 

adverse possession may be taken by the defendant as a counter claim also. 

 Considering the fact that there are instances where properties dedicated to 

public use are encroached upon and then the plea of adverse possession is raised, 

the Hon’ble Apex Court observed as follows: 

  “In such   cases,   on   the   land   reserved   for   public   

 utility, it is desirable that rights should not accrue.   The law of 
adverse possession may  cause   harsh   consequences,   hence, we 
are constrained to observe that it would be advisable that concerning 
such properties dedicated to public cause, it is made  clear in the 
statute of limitation that no rights can accrue by adverse possession.”    

 

 

Dt.3-9-2019         S.NAGESWARA RAO 

          SENIOR CIVIL JUDGE 

               SATTENAPALLI 
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PAPER PRESENTATION ON  

PERPETUAL INJUNCTIONS 

   

 INTRODUCTION: 

  An injunction is a prohibitive writ issued by a court of equity, at the suit of a 

party complainant, directed to a party defendant in the action, or to a party made a defendant 

for that purpose, forbidding the latter to do some act, or to permit his servants or agents to do 

some act, which he is threatening or attempting to commit, or restraining him in the continuance 

thereof, such act being unjust and inequitable, injurious to the plaintiff, and not such as can be 

adequately redressed by an action fit law. (Black’s Law Dictionary).   

For example, if it so happens that a person is demolishing a building you have possible claims 

on, you may ask the competent court to order such person to not demolish the building until the 

trial for the claim of the building is complete and judgment goes in his favour. 

  The law of injunction in India has its origin in the Equity Jurisprudence of 

England from which we have inherited the present administration of law. England too in its turn 

borrowed it from the Roman Law wherein it was known as Interdicts. The Roman Interdicts 

were divided in three parts, prohibitory, restitutory and exhibitory. The prohibitory Interdict 

corresponds to injunction.   In Civil matters the law relating to grant of injunction is contained in 

Chapter VII & VII of Part III of the Specific Relief Act, 1963. Sections 36 to 42 deal with 

the grant of injunction. 

   A perpetual injunction is based on a final determination of the rights of the 

parties and is intended permanently to prevent infringement of those rights and obviate the 

necessity of bringing action after action in respect of every such infringement.  A civil dispute 

calling for a preventive relief may come before one in any shape and then one may be guided by 

principles of equity, justice and good conscience in granting relief. The hesitation should not be 

there when equitable consideration demand and justify it. 

CHARACTERISTICS OF AN INJUNCTION: An injunction has three characteristic features: (i) It is 

a judicial process (ii) The object of this judicial process is to restrain or to prevent (iii) The act 

restrained or prevented is a wrongful act. According to section 36, a preventive relief is granted 

at the discretion of the court by an injunction whether temporary or perpetual.  

 A perpetual injunction is granted as per the provisions of Specific Relief Act. (According 

to section 37(2): A perpetual injunction can only be granted  

 

by the decree made at the hearing and upon merits of the suit, the defendant is thereby 

perpetually enjoined from the assertion of a right, or from the commission of an act, which 

would be contrary to the rights of the plaintiff. 

38. Perpetual injunction when granted. - 

1.  subject to the other Provisions Constrained in or referred to by this chapter  a perpetual 

injunction may be granted to the Plaintiff to prevent the breach of an obligation existing in his 

favour, whether expressly or by implication. ] 

2. When any such obligation arises from contract,the court shall be guided by the rules and 

provisions contained in Chapter II. 



 

3. When the defendant invades or threatens to invade the plaintiff’s right to, or enjoyment of, 

property, the court may grant perpetual injunction in the following cases, namely :- 

 a) where the defendant is trustee of the property for the Plaintiff; 

 b) Where there exists no standard for ascertaining the actual 

               damage caused, or likely to be caused, by the invasion; 

 c) Where the invasion is such that compensation in money 

     would not afford adequate relief; 

 d) where the injunction is necessary to prevent a multiplicity  of judicial       proceedings. 

 Section 38 of the Specific Relief Act, 1963 lays down the general principles which 

should guide the Courts in considering the question of granting or refusing perpetual injunctions 

in appropriate cases. The principles contained in this section have been well settled and 

recognized and applied by Courts in India long before they came to be incorporated in the form 

of the present section. They contain the raise which are made on principles of justice, equity and 

good conscience. The principle is well settled that,in granting or withholding an injunction the 

Courts exercise a judicial discretion, and weigh the amount of substantial mischief done or threat 

to the Plaintiff and compare it with that of which the injunction if granted, would inflict upon the 

defendant. 

 In the suit for perpetual injunction the Court may be called upon to hold inquiry in title, 

right, interest or status, as the case may be, of the Plaintiff to find out whether Plaintiff is entitled 

to protection of his possession by decree of injunction. The same consideration prima facie, is 

required to be seen while considering an application for temporary injunction. The question of 

possession presupposes lawful possession and for adjudication of that question whether finally or 

at interlocutory state, the inquiry into title right, interest or status of Plaintiff is not foreign to the 

subject-matter. 

 For deciding the issue of grant of perpetual injunction a question as regards the rights of 

either the Plaintiff or the defendant as a tenant is  

 

necessarily involved and has to be decided first. 

 In a suit for perpetual injunction, the court should enquire on affidavit evidence and other 

material placed before the Court to find strong prima facie case and balance of convenience in 

favour of granting injunction, otherwise irreparable damage or damage would ensue to the 

Plaintiff. The Court should also find whether the Plaintiff could adequately be compensated by 

damages if injunction is not granted. 

 Without determining the right,title, interest and possession of the Plaintiff no decree for 

permanent injunction can be passed in his favour. In other words a declaration with regard to the 

right and title of the Plaintiff in the suit land has to be made before grant of permanent 

injunction. No doubt, in relief portion the Plaintiff has made a prayer only for grant of permanent 

injunction, but after looking into the allegations made in the plaint as a whole it is clear that the 

Plaintiff cannot get relief for injunction unless there is adjudication with regard to his right, title, 

interest and possession over the land. Grant of an injunction is an equitable remedy and as such it 

attracts the application of maxim that who seeks equity must do equity in turn. 



 

 A perpetual  injunction cannot be granted without proof of actual interference or threat of 

interference. So when the defendant has disclaimed any intention of interfering with the 

Plaintiff’s possession, the proper course for the Court is to disallow the petition for injunction 

with liberty to file a fresh application in the event of interference by the defendant. 

 To a suit for perpetual injunction it is no answer that the acts complained of would not be 

injurious and might even be beneficial to the Plaintiff. 

  

 OBJECT :-  Its object is to see that the defendant is perpetually enjoined from the assertion of a 

right or from the commission of an act which would be contrary to the rights of the Plaintiff as 

finally established before the court. It is a decree which concludes a right. 

Effect : The suit earlier filed by the Plaintiff against the defendants was for permanent injunction 

restraining vendor from alienating the property to defendants. During pendency of that suit by 

defendants, the Plaintiff could not have filed suit for specific performance. Thus, the suit for 

Specific Performance was not barred under Order II, Rule 2, CPC because of the earlier suit for 

permanent injunction filed by him. 

 Maintainability : It is not necessary in a suit for injunction to pray for declaration or 

consequential relief and Plaintiff may pray for injunction as a substantive relief and the Court 

may grant such relief even without  

declaration. There is no provision under the Act for entertainment of the claim for permanent 

injunction during the pendency of the consolidation proceeding and cognizance of the suit for 

injunction by the Civil Court is neither expressly nor impliedly barred by the Provisions of the 

Act during the said period and in that view of the matter a suit for permanent injunction is 

maintainable in Civil Court. 

 A suit for perpetual injunction restraining the defendant from building on the Plaintiff’s 

land is competent though  the defendant had built to some extent before the institution of the suit, 

when the building has not been occupied and the Plaintiff cannot be deemed to have lost 

possession. 

 Whether the grant of injunction depends upon the determination of the right or interest in 

any land situated within the consolidation area, the suit for permanent injunction may not be 

maintainable. In order to determine whether the suit for injunction simpliciter is maintainable or 

not, the substance of the pleadings has to be looked into and not merely the form of pleadings of 

the Plaintiff alone or the prayer made by him. Each case is to be decided in the facts of its own. 

  

COURT FEE :  

  The court fee payable depends upon whether the suit is one for a permanent 

injunction simpliciter. This turns upon the construction of the Plaint. 

DISCRETIONARY POWER :  The power of grant of injunction is as much discretionary as is the 

power to enforce specific performance of contract envisaged under Section 10 of the Specific 

Relief Act, 1963. It may be sound exercise of discretion to grant perpetual injunction and for that 



 

matter also temporary injunction when any of the conditions envisaged under Section 38 (3) are 

fulfilled. 

DISCRETIONARY REMEDY :  Unless the Plaintiffs were prompt and diligent in exercising their 

rights they could not be granted the discretionary remedy of mandatory injunction. 

ENTITLEMENT OF A PARTY FOR INJUNCTION :  Under the provisions of Section 38 of the 

Specific Relief Act, where a defendant invades or threatens to invade the Plaintiff ’s right to or 

enjoyment of the property, the Court is entitled to grant perpetual injunction when injunction is 

necessary.  Section 7, illustration (I) of the Indian Easements Act Speaks of the right of the 

owner of the upper land to throw natural water on the lower land. The owners of the lower lands 

can take steps for discharge of water from their lands in any manner they like, provided such 

channel is not sufficient nor unsuitable for  

the purpose so as to interfere with the natural flow of water from the lands on higher level. If 

there is interference to such rights a suit for injunction can be filed.   

  

ENTITLEMENT OF A PERSON TO CLAIM PERMANENT INJUNCTION : Section 38 of the Specific 

Relief Act, 1963  enables a court to grant perpetual injunction to prevent the breach of an 

obligation existing  In favour of the petitioner, whether express or implied. The point for 

determination is whether there exists an obligation  in favour of the petitioner. Even where an 

obligation is made out, if the case falls under Section 41, injunction cannot be granted, where the 

Plaintiff cannot and do not allege any recognizable right of obligation in him, nor the breach of 

the same he cannot get a perpetual injunction nor can get a temporary injunction. 

 To obtain a perpetual injunction the Plaintiff has to prove that an obligation which a 

defendant owes to him has been violated; that it is legal right in his favour and to prevent a 

breach of the said obligation an injunction is necessary and that it is not possible to estimate the 

damage caused to him in the shape of compensation. Though the actual damages caused to the 

Plaintiff’s by the disturbance of their right is not substantial, if the defendants threaten to cause 

disturbance to their established legal right in future,grant of injunction is necessary to avoid 

multiplicity of proceedings. 

 In order to get a perpetual injunction the Plaintiff must establish material injury 

irrespective of the fact whether he has perfected his claim to the right he claims. It is not 

sufficient to prove that the construction of the defendant is contrary to the municipal rules, he has 

further to establish that the proposed construction would cause him a material injury. 

 When a person files a declaratory suit with a prayer for a permanent injunction he may be 

granted the declaration even when the relief of injunction cannot be granted. 

 According to Section 38 a suit for perpetual injunction is always available for the 

Plaintiff who seeks to prevent a breach of an obligation existing in his favour. 

ENTITLEMENT OF A PERSON TO GET INJUNCTION : 

  Every man is entitled to put his property to the normal and reasonable use 

permitted and not prohibited by law. 



 

  The erection of a brick kiln on adjacent property making it hazardous for the 

Plaintiff to carry on his business of running a ginning  

 

 

 

factory may be restrained by injunction. 

EXPRESSION “OBLIGATION” : Since the defendants are trying to breach an obligation 

existing  In favour of the Plaintiff as it has been pleaded by him that he is the owner of his plot as 

well as defendants have  given threat to him not to enjoy his plot, for no rhyme and reason it can 

be held that the suit of Plaintiff simplicitory  for injunction is not maintainable. The expression 

“obligation” has also been defined in the said Act and according to Section 2(a), the obligation 

would include every duty enforceable by law and, therefore, if defendants are trying to breach 

the obligation of Plaintiff to enjoy his property, certainly suit for injunction which has been filed 

by him is maintainable. 

INJUNCTION AGAINST A PUBLIC NUISANCE: By itself a public nuisance is not actionable 

wrong, but under certain circumstances a public nuisance may become a private wrong. To 

succeed in a suit for injunction a Plaintiff has to  establish particular wrong to him in addition to 

the suffering of the public. 

INJUNCTION DOES NOT RUN WITH LAND : An injunction is a judicial process whereby a party 

ordered to refrain from doing or to do particular Act or thing. In the former case it is called 

restrictive injunction and the latter a mandatory injunction. It is a remedy of an equitable  nature 

and the injunction does not run  with the land.  

INJUNCTION SUIT BASED ON POSSESSION : Even if the Plaintiff be not the owner of the land but 

was actually in possession over it, some procedure prescribed by law ought to have been adopted 

before attempt to dispossess the Plaintiff  was made. Even where the Plaintiff in possession of 

some land fails to prove his title in respect of thereof his possession alone is good enough to 

entitle him to seek protection of his possession unless the defendant proves that it had some 

better right and was entitled to dispossess him or it could do so under some law. 

  Even under inherent power an interim injunction is not granted when a permanent 

injunction cannot be granted. 

  The grant of injunction is a discretionary remedy and while exercising 

jurisdiction in granting or refusing injunction, the court has to take into account conduct of 

parties and comparative mischief and inconvenience. The foremost among the consideration  is 

to find out whether  party who approaches for a relief of injunction is honest and truthful in his 

representation. If material averment on which a party basis his claim of injunction terms not to 

be false, the Court has to refuse relief of injunction which is equitable. 

PERPETUAL INJUNCTIONS AGAINST JUDICIAL PROCEEDINGS :   A preventive relief by way of 

prohibitory injunction cannot be granted by a court with a view to restrain any person from 

instituting or prosecuting any proceeding and this is subject to one exception enacted in larger  

public interest, namely, a superior Court can inject a person from instituting or prosecuting an 



 

action in a subordinate court with a view to regulating the proceeding before the Subordinate 

Courts. 

  To get an injunction there must be Bona fide in the relief asked for. If the Court 

considers that the relief asked was with a mala fide intention then the court is justified in refusing 

it. A Musalman has got a right to enter a mosque and utter the words of prayer “ Aameen” loudly 

but it should not be with an intention to disturb the peace of congregation. A Court is perfectly 

justified in issuing  a perpetual injunction restraining a party from obstructing the other party 

uttering the word ‘Aameen” without causing disturbance to the peace of the congregation. 

  A Court can grant a perpetual injunction to prevent the breach of an obligation 

existing  in favour of the applicant, whether express or implied. This is again subject to 

exceptions. Even where an obligation  is made, if the case falls under Section 42 of the Specific 

Relief Act, 1963 , injunction cannot be granted. 

   Section 38(1) of the Specific Relief Act, 1963 deals with perpetual injunction. 

Under that sub section, subject to the other provisions contained in or referred to in Chapter VIII 

of that Act, a perpetual injunction may be granted to the Plaintiff to prevent the breach of an 

obligation existing in his favour, whether expressly or by implication. Under Sub Section (3) 

thereof, when the defendant invades or threatens to invade the Plaintiff’s right to, or enjoyment 

of property, the court may grant a perpetual injunction where the invasion is such that 

compensation in money would not afford adequate relief; and where the injunction necessary to 

prevent multiplicity of judicial proceedings. If in fact the Plaintiff had exclusive right of 

possession they could pray for injunction to restrain the defendants from invading their right to 

possession; and to prevent multiplicity of judicial proceeding the Plaintiff’s  could pray for a 

perpetual injunction. 

 

PLAINTIFF OUT OF POSSESSION NOT ENTITLED FOR THE PERPETUAL INJUNCTION :  In a suit 

for declaration generally an injunction should not be granted where the Plaintiff is out of 

possession and has not asked for consequential relief of for a permanent injunction. 

 

POSSESSION A RELEVANT FACTOR IN A SUIT FOR PERMANENT INJUNCTION : In a suit for 

permanent injunction by the Plaintiff in possession at the date of the suit against the defendant 

who sets up a title to the property, the question of possession may have to be decided in the light 

of the provisions of the relevant Land Reforms Act. 

  The Law is well settled that as against the judgment debtor symbolic delivery of 

possession amount to actual delivery of possession. While granting permanent injunction this 

aspect of the question cannot be lost sight of. 

  Permanent injunction can be granted if the Plaintiff was found to be in possession 

of the properties, and when they are found not to be in possession no injunction can be granted. It 

is the duty of the court to take into consideration the subsequent events that happened prior to the 

passing of the decree. Though, it cannot be said that every event subsequent to the filing of the 

suit should be taken into consideration, but ,it cannot be said that important event should be 



 

ignored. Possession is a relevant matter in suit for injunction and as the decree is to be operative 

from the date of decree possession cannot be ignored. If no serious attempt was made to get the 

plaint amended even at a later stage the suit is bound to be dismissed.   

 When the defendants admit the title of the Plaintiff in a suit for permanent injunction, the 

Court has to see who is in the possession of the property. If the court finds that the Plaintiff was 

in actual possession on the date of the suit the court has no option but to grant a permanent 

injunction but the difficulty comes in only when the symbolical possession alone happens to be 

with the Plaintiff. 

INJUNCTION AGAINST RIGHTFUL OWNER:  A person in possession of a property can be 

evicted only by due process of law. Even the rightful owner of the property cannot evict him by 

violence and the person in possession can resist rightful owner if he tries to evict  him by force. 

If the rightful owner tries to evict him by violence he can approach a court for grant of a 

perpetual injunction restraining him from using force. 

  On the strength of his possession a Plaintiff is entitled to resist interference from 

other person who has no better title than himself to the disputed property. Once the possession of 

the Plaintiff  is accepted, even if he has failed to establish his title, the Plaintiff is entitled to 

permanent injunction restraining the defendant from forcibly and unlawfully entering upon the 

suit property. 

POSSESSION OF THE PROPERTY : The party seeking injunction on the allegation that the party 

was in possession of the property and seeks assistance of the  

Court by praying for an injunction restraining the other party alleged to be disturbing possession 

of the party in possession, must show its lawful possession of the property which in turn must be 

referable to valid title. 

PROHIBITORY AND MANDATORY INJUNCTION – DISTINCTION BETWEEN  -  Where 

Prohibitory injunction is different from a mandatory injunction, though the general principles for 

grant of injunctions apply to both the kinds of injunctions. In a suit for prohibitory injunction 

restraining the defendant from constructing on a joint site a mandatory injunction cannot be 

granted unless the Plaint is amended to that effect. But amendment of the plaint may be allowed 

even at the stage of second appeal. 

  There is difference between a prohibitory injunction and a mandatory injunction. 

In a suit for prohibitory injunction the defendant is prohibited from doing a particular thing in a 

particular manner; whereas in a suit for mandatory injunction, the defendant is directed to do a 

thing and if he fails to do as directed, the court will get it done through its officers. 

RELIEF OF INJUNCTION :  Relief of injunction being discretionary has to be exercised 

judicially. 

  In a given case, defendants, are owners of the disputed land and they are recorded 

tenure holder, as such, as against the true owner by decreeing the suit for injunction, the court 

below have committed grave error of law. Injunction is a relief based on equity. When the 

Plaintiffs have themselves occupied the land of the defendants and sought injunction by 

confessing the courts by mentioning that Plaintiffs father was recorded tenure holder of plot 



 

no.40, it cannot be said that they ( plaintiffs) have come with clean hands and as such, they were 

not entitled to the relief of injunction sought by them against the defendants. 

  Even though the Plaintiff is not entitled to the relief of declaration and absolute 

permanent injunction based on her title, which she could not prove, injunction could be granted 

to the limited extent that her possession should not be disturbed otherwise than in accordance 

with law, so  to say, she cannot be dispossessed at the instance of the defendant without the 

defendant having recourse to legal process. 

  Every co-sharer has a right to the property and to develop the property in 

accordance with law, subject to the condition that such use of property will not render the 

partition impossible. Either the Plaintiff  may file a suit for partition and injunction, or may bring 

such facts and circumstances to the notice of the court that the activities carried out by the 

defendants will make the partition impossible . In either case the delay in filing the suit will not 

entitle the Plaintiff to seek the relief of injunction. 

 

REMEDIES AVAILABLE TO AN AGGRIEVED CO OWNER: 

  If the Court thinks that it is necessary to grant an injunction to prevent an injury it may do 

so under Sections 38, 39 and 41 of the Specific Relief Act, 1963. An aggrieved co-owner has 

three remedies to ask for;                         (1) for possession (2) Damages; (3) Injunction. 

Injunction is not ordinarily granted when the grievance can be compensated otherwise. The right 

of a co-owner to a joint property should be kept distinct from the question what relief should be 

granted to a co-owner whose  right is invade is not ipso facto by reason of the invasion is not 

entitled for an injunction. 

  An aggrieved  co-owner has three remedies : 1) Partition 2) Joint possession; 3) 

Injunction. Possibility of compensation should be considered before an injunction is granted. 

RIGHT OF PUBLIC TO USE PUBLIC WAY CANNOT BE TAKEN AWAY:   

  The public generally has the right to use a public through fare and a court is not 

justified in restricting the general right by the issue of any perpetual injunction to any particular 

individual though the religious feelings of the latter might be injured. 

IN CASES OF TRADE MARK: The Plaintiff  was the registered proprietor of the label mark 

containing the words “ VICKS ACTION 500” . The Plaintiff was marketing the product in a foil 

strip packing having a distinctive design, layout and colour scheme. The defendants who started 

the manufacture and sale at a later date of their product under the trade name “ POWER 500” 

were using strips which were in layout, colour scheme and get up deceptively similar prima facie 

to that of the Plaintiff’s. The High court granted temporary injunction against the defendants.  A 

temporary injunction may be granted for restraining the defendant from using the Plaintiff’s 

trade mark pending the suit for permanent injunction.. 

 In a suit for infringement of a trade mark in which there is prima facie case, a temporary 

injunction out to be granted. 

 

Section 41: 



 

1. Scope of : An injunction acts in personem, while the Court cannot stay that proceedings of a 

superior jurisdiction, it could certainly by an injunction restrain a party from further prosecuting 

in other Courts, may be superior or inferior in the hierarchy of Courts. The Legislature was 

conscious of this judicial interpretation and made material alteration in the language of Section 

41(b) while replacing Section 56(b) of the repealed Act by enacting new Act of 1963. 

  If a permanent injunction is barred under section 41(e) of the Act it cannot be said 

that a prima facie case was made out for a temporary injunction in the suit. 

  The court may refuse to grant an injunction if the Plaintiff by his conduct has 

disentitled himself to such relief. 

  An injunction cannot be granted restraining a Municipal Board or a private 

individual from sending a bill and demanding money alleged to be due. 

  An injunction could not be granted in the circumstances for it was not necessary 

to prevent multiplicity of proceedings. 

  When the bar is attracted neither a permanent injunction, nor a temporary 

injunction under Order XXXIX, or under the inherent powers of the Court under Section 151 can 

be invoked. 

  An injunction cannot be granted to restrain any person, the language takes care of 

injunction acting in personam from instituting or prosecuting any proceeding in court not 

subordinate to that from which injunction is sought. 

  Under Section 41, Clause (b) of the Act an injunction cannot be granted to stay 

proceedings in a court not subordinate to that from which injunction is sought. 

  Section 41(e) of the Act lays down the general rule that an injunction ought not to 

be granted to prevent the breach of a contract the performance of which would not be specifically 

enforced. 

  Section 41 imposes absolute bar to the granting of an injunction in cases 

enumerated therein.  However, the bar contained in clause (a) is qualified by saying unless such 

restraint is unnecessary to prevent a multiplicity of the proceedings. There is no such 

qualification in clause (b) and a plain reading of the said clause,will indicate that there is a total 

prohibition restraining any person from instituting or prosecuting any proceeding in Court not 

subordinate to that from which injunction is sought. 

  No injunction could be issued against the true owner. 

  A Registrar can register a rival trade union without issuing any notice to the prior 

trade union. It is not open to the prior union to go to Court and get injunction. 

  A court cannot grant injunction forcing any caste or community from taking 

service from a particular priest. 

  When there is a specific provision in a statute the Court cannot overlook it and 

grant injunction under its inherent powers. 

  Injunction will be refused when equally efficacious relief can certainly be 

obtained by any other unusual mode of proceedings except in case of breach of trust.  



 

  Grant of an injunction is an equitable remedy and as such it attracts the 

application of maxim that who seeks equity must do equity in turn. When a Plaintiff has acted in 

an unfair and inequitable manner towards the defendant he is not entitled for relief of injunction. 

  An injunction cannot be granted unless there is prof of actual interference or 

threat of interference with Plaintiff’s possession. 

  Though there is balance of convenience  In favour of the Plaintiff if he is guilty of 

suppression of material facts from the notice of the court and making a misleading and false 

statement, an injunction which is a discretionary relief cannot be granted to the Plaintiff. 

  There can be no exception to the proposition that he who seeks equitable relief of 

injunction must come to the court with clean hands but there can be no hard and fast rule in 

regard to the weight which the court should given to the conduct of the seeker of injunctive relief 

in all cases. Each case has to be decided on its own merits. The conduct of a person who makes 

wholly dishonest representations or suppresses material facts divulging which may disentitle him 

to the relief of injunction cannot be the same as conduct of one who suppresses facts divulging 

which will not materially affect the case. The omission to mention the earlier mediation in the 

plaint cannot be such a misconduct as to disentitle him for the relief of injunction. 

  The court has no jurisdiction to grant an injunction to restrain an act which inflicts 

no legal  wrong on the Plaintiff. An obligation should exist in favour of the Plaintiff. Breach  of 

obligation is essential for grant of an injunction when the Plaintiff fails to establish any 

deliberate or mala fide action of the defendant leading to loss or damages,an injunction cannot be 

granted.  

 An injunction cannot be granted to retrain the marriage of a person who is a major. 

  The injunction is not to be issued against any one who is not a party to the suit. In 

proceedings for grant of letters of administration  no injunction can be issued. 

  The court should be reluctant to grant an injunction in matters touching the 

administration of the internal affairs of a University. 

 

 

 

  Differences 

Temporary Injunction Perpetual Injunction 

·For a specified time and may be granted at any 

point during the suit. 

·Order 39 (Rules 1 to 5) of CPC governs 

temporary injunctions. 

·Is non-conclusive and short run. 

·May only focus on the Plaintiff’s side. 

·May be revoked by the court 

·By the decree of the court, by the examination 

merits of the case. 

·Sections 38 to 42 of SRA governs perpetual 

Injunctions. 

·Is Final, Conclusive and Long Run. 

·Focuses on the Plaintiff as well as the 

Defendant. 

·Is non-revocable by the court, though 

appealable. 

 



 

APPEAL AGAINST ORDER GRANTING OR REFUSING INJUNCTION : It is settled principle of  law 

that an injunction when refused, the remedial measure is by way of an appeal. An appeal lies 

from an order refusing as well as from granting temporary injunction.   

  If a suit for injunction restraining a person, who has been wrongfully 

dispossessed, from executing the decree passed under Section 6 for recovery of possession is 

held to be competent, it would render the provisions of section 41(a) of the Act which provides 

that an injunction cannot be granted to restrain any person from prosecuting a judicial proceeding 

pending at the institution of the suit in which the injunction is sought, unless such restraint is 

necessary to prevent a multiplicity of proceedings. 

   

CONCLUSION:  The power which the court possesses of granting injunctions whether 

interlocutory or perpetual, should be very cautiously exercised, and only upon clear and 

satisfactory grounds, otherwise it may work greatest injustice. A suit for an injunction is an 

appeal to the extraordinary power of the court, and the plaintiff is bound to make out a case 

showing a clear necessity for its exercise, it being the duty of the court rather to protect 

acknowledged rights than to establish new doubtful cases.  

 In spite of the codification, the law of injunction continued to expand and it fulfilled the 

needs of the society in different shapes - and forms. The codification of the law has never proved 

a fetter. In this context, a Civil Court should never have any hesitation in granting injunction to 

new circumstances and situations. Our society is a progressive society, our country is a 

developing country and with the growth of the industry one may be called upon to administer 

law of injunction to various kinds of new situations which were wholly unknown to this field 

earlier. The essential test should, however, remain equity.  

 

 

 CASE LAW: 

In the case of  Jujhar Singh vs. Giani Talok Singh AIR 1987 P H 34 where a permanent 

injunction was sought for by a son to prevent his father who happened to be the Karta of the 

Hindu Undivided Family (HUF), from selling the HUF property was set aside. It was not 

maintainable because the son, also a coparcener, had got the remedy of challenging the sale and 

getting it set aside in a suit subsequent to the completion of the sale. 

On the other hand, granting the injunction sought would allow the son to use the injunction to 

prevent the father from selling the property even if he is compelled to do so, due to legal 

necessities. 

Where in the case of Cotton Corporation Of India vs. United Industrial Bank, (1983 AIR 

1272 ==1983 SCR (3) 962)  an injunction was sought for to restrain the defendants from 

presenting a winding-up petition under the Companies Act, 1956 or under the Banking 

Regulation Act, 1949, the court dismissed the petition as it was not competent to grant, as a 

relief, a temporary injunction restraining a person from instituting a proceeding in a court not 

subordinate to it. 

The court here was of the view that if a perpetual injunction cannot be granted for the subject 

matter of the case under Section 41(b) of the act, ipso facto temporary injunction cannot be 



 

granted. 

  The grant of injunction is in the nature of equitable relief, and the court has undoubtedly 

power to impose such terms and conditions as it thinks fit.  Indumatiben v. Union of India, 

AIR 1969 Bom 423, J.) 

 

 Grant of Injunction – Requirements are  discussed in 2019(2) ALT 7 (SC) (D.B). 

Between: Balkrishna Dattatraya  Galande Vs Balkrishna Rambharose Gupta and another   

Held: Grant of  permanent injunction results in restraining the defendants legitimate 

 right to use the property as his own property. Under Sec.38 of the  Specific Relief Act, 

an injunction restraining the defendant from  disturbing possession may not be granted in favour 

of plaintiff unless  he proves that he was in actual possession of the suit property on the date 

of filing of the suit. 

 

Recovery of possession and permanent injunction 2018(4) ALT 631 (D.B) Between: Mrs. 

Noorunnisa Begum Vs Rajkumar Chand and others  

Held: The moment we have found that the plaintiff is entitled to a decree for declaration and 

recovery of possession, the defendants will not be entitled to a decree of permanent injunction. A 

decree of recovery of possession in favour of the plaintiff cannot go hand in hand with a decree 

of permanent injunction in favour of the defendants.  

(c) A mere suit for injunction simpliciter lies, without a prayer for declaration and the question of 

title may also be incidentally gone into, in deciding whether an injunction can be given or not. 

The land mark decisions on this aspect are: (1) Veerappa Vs Arunachalam AIR 1936 Mad 200 

(2) Swaminadhan Vs Narayanaswami AIR 1936 Mad 969 (3) Ponnuswami Vs Sinnana AIR 

1956 Mad 52 (4) Konddaiah Vs Ramana Reddy AIR 1971 AP 142 

 

(5) C.P.Appalaswamy Vs C.Appalanaidu and others 1996(2) ALT 389 (6) P.Butchi Reddy Vs 

Anathula Sudhakar AIR 1999 AP 188 

 

 Decree for permanent injunction can be executed against legal representatives of 

judgment – debtor: Prabhakara Adiga Vs Gowri and others AIR 2017 SC 1061 (D.B) Held: It 

is crystal clear from a perusal of section 50(2) CPC that a decree for permanent injunction can be 

executed against the judgment debtor or his legal representatives. In (1995) supp 3 SCC 69, the 

court has laid down that legal representatives of decree holder can execute decree for permanent 

injunction relating to property or right which is heritable and partible. When such is the situation, 

it would be open to decree holder to execute decree against successor of interest of judgment 

debtor also. Normally personal action dies with person but this principle has application to 

limited kinds of causes of actions. 

 

 In AIR 1967 SC 1124, Supreme court while considering the question whether the decree 

for account can be passed against the estates, also considered the maxim “adio personalis moritur 

cum persona” and observed that the postulation that personal action dies with the person, has a 

limited application. It operates in a limited class or actions such as actions for damages, assault 

or other personal injuries not causing the death of the party and in other actions where after the 

death of the party the relief granted could not be enjoyed or granting it would be nugatory.  

 

  What is Anti-suit Injunction Section 41(b) – It is a judicial order restraining one party 

from prosecuting a case in another court outside its jurisdiction, including a foreign court. 

Principles governing grant of injunction are common to that of granting anti-suit injunction. 

Cases of injunction are basically governed by doctrine of equity. It should be granted sparingly 

and not as a matter of routine. 

 

 In Dinesh Singh Thakur Vs Sonal Thakur 2018 (4) ALD 117 (SC) (D.B) (12) Distinction 



 

between injunction and stay An injunction order is usually passed against a party which a stay 

order is addressed to the court. As the stay order is addressed to the court, as soon as the court 

has knowledge of it, it must stay its hand; if it does not do so, it acts illegally. Therefore in the 

case of a stay order as opposed to an order of injunction, as soon as the court has knowledge of 

it, it must stay its hand and further proceedings are illegal; but so long as the court has no 

knowledge of the stay order it does not lose the jurisdiction to deal with the execution which it 

has under the code of Civil procedure.  

 

  Moghal Sardar Hussain Baig Vs. Syed Farveej Begum.  In above case 

*UNREGISTERED LEASE DEED* was considered by permitting the petitioner to produce the 

document for the purpose of collateral purpose to prove his possession. Where as in between 

Hussain Begum and others Vs Madu Ranga Rao., it was held that unregistered lease deed is not 

admissible even for collateral purpose for proving possession.  

1) AIR 1987 A.P. 160 (F.B.) ; 2) 2017 (4) ALT 808 ( S.B. );  3) 2000(1) ALT 568 - -  In Gorakh 

Nath Dube v. Hari Narain Singh while approved the view of the Allahabad High Court in 

Jagarnath Shukla's case , that it is the substance of 

 

 

the claim and not its form, which is decisive." *where the grant of injunction depends upon the 

determination of the right or interest in any land situated within the consolidation area, the suit 

for permanent injunction may not be maintainable.*  

 

 AIR 1973 SC 2451  -  -  A suit for mere injunction does not lie only when the defendant 

raises a genuine dispute with regard to title and when he raises a cloud over the title of the 

plaintiff, then necessarily in those circumstances, plaintiff cannot maintain a suit for bare 

injunction. 

I  

 It is also well settled that a person in possession, though without title, can resist 

interference from another who has no better title than himself and get injunction (See M. K. Setty 

Vs. M. V. Lakshminarayana Rao) 

  

 A suit for bare injunction without a prayer for declaration of title is maintainable 

(Chepana Peda Appalaswamy Vs. Chepana Apalanaidu, [1996] 2 ALT 389).  It is needless to say 

that a person in actual possession of the property can maintain the action for injunction against 

the whole world except the true owner, especially on the strength of possessory title( the said 

view was expressed by the Apex Court in Prataprai N. Kothari Vs. John Braganza 

 

 Zonal Secretary, All India SC & ST Railway Employees Assn., Secunderabad and 

another Vs. K. Mallikarjuna Rao and others - 2017 (5) ALT 249  Grant of injunction – There is 

no specific provision in the A.P. Societies Registration Act for granting or not of interim relief – 

One shall be guided by the general principles of CPC for grant of any injunction equally to 

maintain any appeal against the ad interim exparte injunction. 

 

 

      

          (By K. V Rama Krishnaiah) 

       II Addl.Junior Civil Judge,Guntur. 
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PAPER ON PRINCIPLES OF MANDATORY INJUNCTION

Submitted in 3rd District Level Workshop, by
Sri. D. Vijaya saradhi raju, Prl. J.C.J, Narasaraopeta, Guntur district.

The  topic  for  today's  workshop  is  'Declarations  and

Injunctions', and I have been assigned to submit a paper on the

sub-topic of 'Principles of Mandatory Injunction'.

INTRODUCTION:-

The Specific Relief Act, 1963, is an act to provide specific

Relief in deserving cases.  In Civil Law, legal remedies are for

enforcing  primary  rights  or  for  enforcing  secondary  rights.

When there is a breach of contract, if the court orders specific

performance in favour of  aggrieved party,  that is  in nature of

enforcement of a primary rights.   If Court orders for payment of

compensation against damage that is enforcement of secondary

rights of parties. The Specific Relief Act, 1963, is to protect and

enforce primary rights of parties.

INJUNCTION:-

An injunction is  a  legal  remedy  imposed  by  a  court.  In

simple terms, an injunction  means that one of the parties to a

certain action must either do something or refrain from doing

something.

TYPES OF INJUNCTIONS:-

(1.) Temporary and Permanent Injunctions (Sections 36 & 37)
(2.) Perpetual Injunctions (Sec. 38)
(3.) Mandatory Injunctions (Sec.39)
(4.) Damages in lieu of or in addition to Injunction (Sec.40)
(5.) Injunction to perform a negative covenant (Sec.42)

MANDATORY INJUNCTION:-

Injunction is an equitable relief and it is a settled law that

equity  acts  in  personam,  therefore,  injunction  is  a  personal
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matter.   The  purpose  of  mandatory  injunction  is  to  restore  a

wrongful state of things to their former rightful order.  Principal

difference  between  prohibitory  injunction  and  mandatory

injunction is that, in the former the defendant is prohibited from

doing a particular thing in a particular manner, whereas, in the

latter, the defendant is directed to do a particular thing and if he

fails to do as directed, the court gets it done through its officers.

Section 39 of the Specific relief Act, 1963, does not define

but categorically deals with grant of mandatory injunction.  Two

elements have to be taken into consideration to determine the

grant  of  mandatory  injunction,  those  are;  (a)  What  acts  are

necessary in order to prevent a breach of the obligation; and, (b)

The  requisite  acts  must  be  such  as  the  court  is  capable  of

enforcing.

Mandatory  injunction  is  not  to  be  granted:  (a)  Where

compensation in terms of money would be an adequate relief to

the plaintiff; (b) where balance of convenience is in favour of the

defendant; (c) where plaintiff has shown acquiescence in the acts

of the defendant; and, (d) To create a new state of things, but

rather to restore status quo.

In  the  case  of,  ‘  Dorab  Cawasji  Warden  Vs  Coomi  Sarab

Warden’ reported in ‘1990 A.I.R 867’ the Hon’ble Supreme Court

of India held that, for grant of interim mandatory injunction the

test  must  be  complied  with  is;  (a)  The  plaintiff  has  to

demonstrate  a strong case for  trial,  that  is,  it  should be of  a

standard higher than that of  prima facie case;  (b) The plaintiff

has  to  lay-bare  that  the  grant  of  mandatory  injunction  is

necessary  to  prevent  irreparable  loss  or  serious  injury,  which

cannot be compensated in terms of money; and, (c) the balance

of  convenience  is  in  favour  of  the  plaintiff  as  against  the

defendant.  Mandatory  injunctions are sometimes availed of  as
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reliefs  in the nature of  ‘quia timet’, that  is,  in a proper case,

mandatory injunction may be granted when there is a threat of

infraction of the plaintiff’s right before the infraction has actually

occurred.

PRINCIPLES GOVERNING MANDATORY INJUNCTION:-

Mandatory injunction is an order requiring the defendant to

do  some  positive  act  for  the  purpose  of  putting  an  end  to  a

wrongful  state  of  things  created  by  him,  or  otherwise  in

fulfillment of his legal obligation.

ESSENTIALS:-

Two conditions must be fulfilled for a mandatory injunction

can be granted. (1.) There must be an obligation on the part of

defendant to perform certain acts the breach of which obligation,

must be alleged by the plaintiff, (2.) Relief must be enforceable

by the court.

PREVENTION OF BREACH OF OBLIGATION:-

Sec.  55  Specific  Relief  Act,  enables  the  issuance  of  an

injunction to prevent the breach of an obligation and to compel

the  performance of  acts  which are necessary  to  prevent  such

breach.  Power to grant mandatory injunction is to be exercised

in  very  exceptional  and  rare  circumstances,  subject  to  the

conditions laid down in Sec.  55,  which requires the relief  can

only  be granted,  where breach of  an obligation,  is  capable to

specific performance by the court, where the agreement is not

specifically enforceable relief of mandatory injunction cannot be

granted.

RELIEF MUST BE ENFORCEABLE BY COURT:-

A mandatory injunction can be granted where the court can

enforce  it.  Where  the  injunction  is  not  enforceable,  the  court

would not  grant  it.   Thus,  a  mandatory injunction  directing a
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person  to  undertake  the  repairs  and  work  of  improvement

involving engineering skill  and expenses cannot be granted as

the court is not capable of enforcing it. 

ORDER TO COMPEL PERFORMANCE OF ACTS:-

Sec. 55 enables the issuance of an injunction to prevent the

breach of an obligation and to compel performance of acts which

are  necessary  to  prevent  such  breach.   A  court  can  grant  a

mandatory injunction when an unlawful act obstructs the proper

enjoyment of the plaintiff’s right of property.  The court in such

circumstances compels the defendant to performance of certain

acts required to do.

DISCRETIONARY POWERS:-

The  jurisdiction  to  issue  a  mandatory  injunction  is  a

discretionary jurisdiction which can be exercised only in a case

which falls strictly within the four corners of Sec.55.  In case of

grant of mandatory injunction the decision must depend to very

extent on the facts of each particular case.  The court would not

grant  mandatory  injunction  if  the  public  good  secured  by  its

exercise is comparatively much smaller than the loss suffered by

the individual.

PARTIES MUST BE HEARD:-

 Where  the  court  appeared  to  have  acted  in  haste  in  the

issuance  of  such  injunction  without  affording  opportunity  of

hearing to opposite side, order in question was not sustainable.

MANDATORY INJUNCTION OUGHT NOT TO BE GRANTED
AS INTERIM RELIEF:-

       Mandatory injunction cannot be granted by way of interim

relief  as a grant of  such injunction would be tantamount to a

grant  of  final  relief  which  would  seriously  prejudice  the

defendant.   However,  mandatory  injunction  can  be  grated  in

exceptional  circumstances,  for  saving  life  etc  but  that  can be
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granted to restore the status quo on the date of filing of suit and

not before the same.

PARTIES TO BE AFFECTED MUST BE IMPLEADED:-

The court has essentially to adjudge if plaintiff’s cause has

any legal  basis  and whether  the prayer  made can lawfully  be

granted.   Court  has  to  see whether  effective  decree could  be

passed  in  the  terms  prayed  for  only  against  the  persons  or

parties arrayed as defendant where such persons were deleted

or  were  not  impleaded  as  co-defendants.   Plaintiff  could  not

succeed in his cause even if he had a genuine grievance and a

justifiable basis for his claim.  

DIFFERENCE BETWEEN MANDATORY AND PROHIBITORY
INJUNCTION:-

A  prohibitory  injunction  is  simply  an  order  of  court

requiring  a  person  to  restrain  from doing  any  particular  act,

whereas  in  mandatory  injunction  court  not  only  requires  a

person  to  restrain  from  doing  an  act,  but  also  compels

performance of  certain  act  necessary  for  putting  an  end to  a

wrongful state of thins created by him, or otherwise in fulfillment

of his legal obligation. 

INTERLOCUTORY MANDATORY INJUNCTIONS:-

The  relief  of  Interlocutory  Mandatory  injunctions  are

granted generally to preserve/restore the status quo of the last

non-contested  status  which  preceded  the  pending  controversy

until  the  final  hearing  when  full  relief  may  be  granted  or  to

compel the undoing of those acts that have been illegally done or

the  restoration  of  that  which  was  wrongfully  taken  from  the

party complaining. 

Since the granting of interlocutory mandatory injunction to

a party who fails  to establish his right at  the trial  may cause

great injustice or irreparable harm to the party against whom it

[Paper on Principles of Mandatory Injunctions]                                      Page 5



was granted or irreparable harm to the party against whom it

was granted or alternatively not granting of it  to a party who

succeeds or would succeed may equally cause great injustice or

irreparable harm, courts have evolved the following principle of

caution that require to be met before an interlocutory mandatory

injunction may be granted-

(i.)  The  plaintiff  praying  for  grant  of  interlocutory

mandatory injunction must have a strong case for trial.  That is,

the standard should be higher than that of a prima facie case

that is often required for grant of prohibitory injunction.

(ii.)  The  grant  of  interlocutory  mandatory  injunction  is

necessary  to  prevent  irreparable  or  serious  injury  which

normally cannot be compensated in terms of money.

(iii.)   The balance of  convenience is  in favour of  the one

seeking grant of relief of interlocutory mandatory injunction.

Though  the  above  principles  are  neither  exhaustive  nor

complete  or  absolute  rules,  and  there  may  be  exceptional

circumstances needing action, applying them as prerequisite for

the  grant  or  refusal  of  such  injunctions  would  be  a  sound

exercise of judicial discretion.

No prohibition in Granting Interim mandatory injunctions in

Appropriate  cases  ‘  Hammad  Ahmed  Vs  Abdul  Majeed’ the

Hon’ble  Supreme  Court  observed  that  grant  of  interim

mandatory  injunction  is  not  prohibited,  and  it  can  granted  in

‘appropriate’ cases.  The bench comprising Justice uday Umesh

Lalit  and  Justice  Hemant  Gupta  observed  that  an  ad-interim

mandatory injunction, is to be granted not at the asking but on

strong circumstance so that to protect the rights and interest of

the  parties  so  as  not  to  frustrate  their  rights  regarding

mandatory injunction.
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In ‘Mohd. Mehtab Khan and others Vs. Khushnuma Ibrahim

and  others’  reported  in  ‘2013(2)  SCJ  180(D.B)’  the  Hon’ble

Supreme Court pleased to held that;  Specific Relief Act, 1963,

Sec.  6  Principles  to  be  followed  while  adjudicating  INTERIM

reliefs Courts to endeavour to find out whether INTERIM reliefs

can  be  granted  on  consideration  of  issues  other  than  those

involved in main suit and whether partial INTERIM relief would

satisfy  ends  of  Justice  Consequences  of  grant  of  INTERIM

INJUNCTION on defendant, if plaintiff ultimately is to lose the

suit;  as  well  on  plaintiff  if  to  succeed  in  case  of  refusal  of

INTERIM  relief  INTERIM  reliefs  being  pre-trial  decrees  be

avoided whenever possible.

GRANT  OF  MANDATORY  INTERIM  RELIEF  REQUIRES
HIGHER  DEGREE  OF  SATISFACTION  OF  COURT  THAN
INVOLVING FOR  PROHIBITORY INJUNCTION:-

Relief  of  such  MANDATORY  INJUNCTIONS  granted

generally to preserve or restore status quo of last non-contested

status, guidelines for which are (a) plaintiff has a strong case for

trial, i.e., higher standard than prima facie case, (b) necessary to

prevent irreparable or serious injury, which normally cannot be

compensated in terms of money and (c) balance of convenience is

in  favour  of  party  seeking  such  relief  (vide  “Dorab  Cawasji

Warden  (1990)  2  SCC  117”  on  entertaining  a  serious  doubt

where  trial  court  refuses  “INTERIM  MANDATORY

INJUNCTION”,  Appellate  court  not  to  interfere  with  such

exercise of discretion, unless it is palpably incorrect or untenable

as long as view of trial court is a possible one, appellate court not

to interfere.

AD INTERIM MANDATORY INJUNCTION:-

“The ad interim mandatory injunction, is to be granted not

at the asking but on strong circumstance so that to protect the

rights  and  interest  of  the  parties  so  as  not  to  frustrate  their

rights regarding mandatory injunction.”  The Supreme Court has
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observed  that  grant  of  interim  mandatory  injunction  is  not

prohibited, and it can granted in ‘appropriate’ cases.  The bench

comprising Justice Uday Umesh Lalit and Justice Hemant Gupta

observed  that  an  ad  interim  mandatory  injunction,  is  to  be

granted not at the asking but on strong circumstance so that to

protect  the  rights  and  interest  of  the  parties  so  as  not  to

frustrate their rights regarding mandatory injunction.  Also Read

– When Does Death of A Co-Appellant Result In The Abatement

Of Appeal As A whole? SC Answers (Read Judgment) The Court

was  dealing  with  a  contention  raised  in  an  appeal  (Hammad

Ahmed Vs. Abdul Majeed) that an application under Order XXXIX

Rules  1  and  2  of  the  code,  the  court  will  not  grant  interim

mandatory relief  resulting in creation of  entirely  new state  of

affairs  which hitherto  never  existed.   In  this  case,  an  interim

mandatory  injunction  to  hand  over  to  the  passwords  and

management of Hamdard (wakf) to appellant was sought.  Also

Read – Statutory Appeal can be Filed Even If Application To Set

Aside Ex-Parte Decree (Order IX Rule 13 CPC) is Dismissed:  SC

(Read Judgment) Reliance was placed upon the judgment of the

Apex Court in Samir Narain Bhojwani V.  Arora Properties and

Investments.  In the said Judgment, the three judge bench had

observed that Interim mandatory injunctions cannot be granted

to establish a new set of things differing from the state which

existed at the date when the suit was instituted.  Addressing this

contention, the bench said:  “The grant of mandatory injunction

is not prohibited even in Samir Narain Bhojwani case (supra).  It

has held that unless clear and prima facie material  justifies a

finding that status quo has been altered by one of the parties the

order in mandatory injunction can be given.  The said ad interim

mandatory injunction,j is to be granted not at the asking but on

strong circumstance so that to protect the rights and interest of

the  parties  so  as  not  to  frustrate  their  rights  regarding

mandatory injunction.”  The bench also referred to Deoraj Vs.

State of Maharashtra which held that such interim relief only if it
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is satisfied that withholding of it would prick the conscience e of

the court  and do violence to the sense of  justice,  resulting in

injustice being perpetuated throughout the hearing and at the

end of court would not be able to vindicate the cause of justice.

When mandatory injunction can be granted as held In Mr.
Barun Kumar Nahar Vs. Parul Nahar & Anr decided on On
5 February, 2013:-

It would be seen from the aforesaid observation of the Apex

Court in the said case that the relief of interlocutory mandatory

injunction  is granted generally to preserve or restore the status

quo of the last contested status.  The expression ‘generally’ in

the above observation gives a clear indication that the  grant of

interim mandatory injunction does not only confine to restore the

status quo of the last contested status.  The Apex  Court in the

said  judgment  further  observed  that  being  essentially  an

equitable  relief  the  grant or  refusal  of  an  interlocutory

mandatory injunction shall ultimately rest on the sound judicial

discretion of the  Court to be exercised in the light of the facts

and circumstances of each case.  The Court also observed that

there  may  exist  exceptional  circumstances  for  the  grant or

refusal of such injunction and it would ultimately depend on the

facts  of  each  case  for  the  court to  exercise  the  equitable

jurisdiction  in  favour  of  one  party  in  preference  to  the  other

party.

Lastly, I humbly submit my thankfulness to the Hon'ble Prl.

District  &  Sessions  Judge,  Guntur,  for  providing  me  this

opportunity of submission of paper on the sub-topic of 'Principles

of Mandatory injunction'.

-o0o-

[Paper on Principles of Mandatory Injunctions]                                      Page 9


