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SCOPE AND SIGNIFICANCE OF EXAMINATION OF ACCUSED

U/S.313 Cr.P.C.

The penal laws in India are primarily based upon certain fundamental 

procedural values ,which are RIght to fair  trial  and Presumption of 

innocence.

This Section is intended to establish a direct dialogue between the 

court  and  accused  so  as  to  give  him  an  opportunity  to  give  his 

explanation.

  Object: of  Sec.313  of  Cr.P.C  is  not  to  nail  the  accused  to  any 

position but to comply with the salutory principle of natural justice 

enshrined in latin maxim “AUDI ALTEM PARTEN”.  

 The purpose of examination of the accused u/s.313 Cr.P.c is not 

to examine him compelling him to make an admission of facts which 

the prosecution has failed to establish against him.  

 The examination of the accused under this Section used only to 

appreciate the evidence of Prosecution.

section 313 of Crpc  provides examination of accused or statement of 

the accused can be recorded at two stages: 

1)  The  Section  313(1)(a)  the  word  ‘may’mentioned  and  it  gives 

discretion to court  for examination of the accused.

2) Section 313(1)(b) the word ‘shall’ mandate after the witnesses of 

the  prosecution  have  been  examined  accused  shall  be  examined 

subject to summons,warrant and sessions trial.
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However, if the court fails to put the needed question under Clause 

(b) of the Sub-section(1) it would result in a handicap to the accused 

and he can legitimately claim that no evidence, without affording him 

the  opportunity  to  explain,  can  be  used  against  him.  It  is  not  a 

sufficient  to  generally  ask  the  accused  that,  "having  heard  the 

prosecution evidence what he has to say about it". The accused must 

be questioned separately about each material circumstance which is 

intended to be used against him. 

The whole object of the section is to afford the accused a fair and 

proper opportunity of explaining circumstances which appear against 

him. The questions put to him must be fair and must be couched in a 

manner which even an ignorant or illiterate person may be able to 

appreciate and understand.

It was held in Ajmer Singh v. State of Punjab, 1953 CriLJ 521.

Mode of examination:

1.The word ‘generally’ in section 313(1)(b) does not limit the nature 

of  the  questioning  to  one  or  more  questions  of  a  general  nature 

relating to the case, but it means that the question should relate to 

the whole case generally and should also be limited to any particular 

part or parts of it.

2.The  question  must  be  framed  in  such  a  way  as  to  enable  the 

accused to know what he is to explain, what are the circumstances 
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which are against him and what are the circumstances to which an 

explanation is needed.

3.Questions  which  may  be  put  to  the  accused  at  the  stage  of 

recording  statement  under  section  313  is  not  restricted  to 

examination-in-chief but includes cross-examination also.

4.Where there are more than one witnesses who have deposed as to 

the same fact, it is not necessary that statement of each witness must 

be put the accused separately. It is open for the court to club the 

statements and put only one question.

5.The accused has to be informed that  the inclupatory statements 

made by him may be taken into consideration in the trial. The court is 

under an obligation to put the accused to notice as aforesaid before 

recording his statement. If the accused is not given such warning or 

notice,  in  a  given  case,  serious  prejudice  may  be  caused  to  the 

accused 

(Laxman alias Laxmayya Gangaram Zinna v. 

State of Maharashtra, 2012 BomCR(Cri) 1).

6.When the defence of the accused is of total denial, there can be no 

prejudice  caused  to  the  accused  for  not  being  put  any  particular 

question separately or clubbing 2 or 3 questions etc. 



4

7.Under section 313, Cr.P.C. (1)(b), it is mandatory for the trial Judge 

to put to the accused every such piece of evidence which appears 

incriminating against him and reply of the accused shall be sought 

thereto. (State of Nagaland v. Lipok Ao; 2007 Cr.L.J. 3395 (DB) (Ajai 

Singh v. State of Maharashtra; AIR 2007 SC 2188)

8.The accused may or may not avail the opportunity for giving his 

explanation. (Subhash Chandra v. State of Rajasthan; (2002) 1 SCC 

701

WHETHER STATEMENT RECORDED UNDER SECTION 313 CAN FORM 
A SOLE BASIS FOR CONVICTION?

 The Hon’ble Supreme Court in the case of Raj Kumar Singh @ Raju 

v. State of Rajasthan,Reported in  2013 (82) ACC 431.

 
It was held that a statement under section 313 CrPC. is recorded to 

meet the requirement of the principles of natural justice as it requires 

that an accused may be given an opportunity to furnish explanation of 

the incriminating material which had come against him in the trial. 

However, his statement cannot be made a basis for his conviction. His 

answers to the questions put to him under section 313 CrPC cannot 

be used to fill up the gaps left by the prosecution witnesses in their 

depositions. Thus, the statement of the accused is not a substantive 

piece of evidence and therefore, it can be used only for appreciating 

the evidence led by the prosecution, though it cannot be a substitute 

for  the  evidence  of  the  prosecution.  In  case  the  prosecution’s 
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evidence is not found sufficient to sustain conviction of the accused, 

the inculpate part of his statement cannot be made the sole basis of 

his conviction.

Signature of the Accused: 

The  accused  should  affix  his  signature  on  all  the  sheets  of  the 

answered questionnaire.  However,  if  he does not  wish to give any 

answer to any of the questions he is free to indicate that 

fact at the appropriate place in the questionnaire. 

Case law: In case  State of Punjab Vs.Naivdin the Hon’ble Apex 

Court held that if any appellate or Revisional Court come across with a 

vital question had not put to the accused such omission should not 

resulting in setting aside conviction.  The court should consider the 

impact of such question.  If the remaining evidence is sufficient to 

bring home the guilt of the accused the lapse does not matter much 

and it can be justifiable.  

 If the lapse is vital and it would effect the entire case the appeal 

and revisional court can to see whether it could be rectified.

 The Hon’ble Apex court in Avtar Singh Vs.State of people once 

again re-iterated the object of examination of the accused u/s.313 of 

Cr.P.C.

 In Criminal petition No.21/17 dt.17.11.2017 acting Chief Justice 

J  N  Koteswar  Singh  held  that  if  the  accused  wants  the  questions 

prepared  by  the  court  in  advance,  it  can  not  be  said  to  be 

unreasonable.   After  all  the  accused  has  to  be  afforded  the  full 
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opportunity to explain the inculpate evidences emerging against him 

after the prosecution has led the evidence.

      The court also said allowing the accused to know the questions in 

advance, so that he can file his written statement, will not cause any 

prejudice to anyone as these questions will  be based on evidences 

already on record.  It will causes justice by affording the accused all 

opportunities  to defend himself properly.

 In case Janak Yadav Vs.State of Orissas the Hon’ble Apex court 

held that where additional evidence was taken u/s.391 after 313 of 

Cr.P.C examination, certainly it is prejudicial to the accused.

 

CONCLUSION

The recording of statement under section 313 is not a mere empty 

formality.  The trial  court can only question the accused on proven 

circumstances or on proven evidence. The CrPC mandates and binds 

the  trial  court  to  look  into  the  prosecution  case  in  totality.  The 

circumstances which are not put to the accused in his examination 

under Section 313 Cr.P.C., cannot be used against him and have to be 

excluded from consideration.

                                                          Prepared by:-

O.V.NAGESWAR RAO
Spl. Judge for trial of cases 

SC&ST (POA) Act cum
X1 Addl.District Judge
   visakhapatnam
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EFFECT OF NON-RECOVERY OF CRIME 
WEAPON AND OTHER INCRIMINATING 

MATERIAL

Presented by Sri. D. Seshayya,
                        I Addl. Chief Metropolitan Magistrate, 

Visakhapatnam.

The   word   weapon   no   where   defined   in   the   any   statue,   but   as   per 

dictionary   meaning   as   follows:  An   instrument   of   defensive   combat,  

something   to   fight   with;   anything   use,   or   designed   to   be   used,   in  

destroying, or injuring an enemy, as a gun, sold etc.,  

‘’Weapon’’ means anything used, designed to be used or intended for use……….

(a)  In causing death or injury to any person, or 

(b)  for the purpose of threatening or intimidating any 

person and without restricting the generality of the 

forgoing, includes a fire arm.

1. Any instrument or devise for use in attack or defence in combat fighting 

or war as a sword, refile or cannon.

2. Anything used against an opponent adversary or victims the  deadly 

weapon of satire.

In addition to thatweapon is not directly defined in law, articles of 

any description designed or adopted as weapon for the offence or defence, 

and includes firearms, sharp edged and other deadly weapons and parts 

of,   and   machinery   for   manufacturing   arms,   including   items   used   in 

injuring a person.
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The discovery and recovery at the instance of the Accused are governed 

by Section 27 and Section 8 of Indian Evidence Act.

In   a   criminal   case   appreciation   of   evidence   plays   a   vital   role   in 

considering the prosecution case.

In  Mritunjoy  Biswas  Vs.  Pranab  alias  Kutti  Biswas  and  Another  

inAIR 2013 SUPREME COURT 3334 : (2013) 12 SCC 769.

The Hon’ ble APEX Court held that ‘’There is ample unimpeachable ocular 

evidence corroborated by medical evidence – More nonrecovery of weapon from 

accused does not affect prosecution case’’.

In  Krishna Gope Appellant  Vs.  State  of  Bihar  Respondent.     AIR  

2003 SUPREME COURT 3114.

The Hon’ble APEX Court  of   India held that Wordy altercation between 

deceased  and  accused  over   grazing   of   cow   –  Accused   –   appellant   firing   at 

deceased by country made rifle  –  Incident seen by eyewitness Eyewitness 

knowing   accused   and   was   only   30   feet   away   –   Version   of   eyewitness 

corroborated   by   other   witness   who   saw   accused   running   from   scene   – 

Statement   given   by   deceased   to   police   treated   as   FIR   –   Failure   of   I.O.   to 

correctly   state   as   to   who   recorded   statement   of   deceased   –   Not   of   much 

importance – Delay of only one day in sending FIR to Magistrate – Accused 

liable to be convicted on evidence adduced – Nonrecovery of weapon from the 

house of accusedappellant does not inure to his benefit’’.

In Nirmal Kumar Appellant Vs. State of U.P. Respondent – AIR 1992 

SC 1131,       the  Hon’ble  APEX Court  held   that   ‘’Occurrence  taking place   in 

family  house,  at  night  –  Prosecution case  resting on child evidence  –  Child 

deposing that she had seen accused in lantern light and giving out their names 
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– Fact that lantern was burning however not stated before police – Names of 

accused also not mentioned to police officer who examined her – Contradictions 

are material – Recovery of weapon at instance of accused – Not a corroborative 

evidence of significance – Accused entitled to be acquitted.’’   In this judgment 

the   court  held   that   ‘’mere   recovery   of   the  weapon   is  not   a  proof   that   the 

accused has committed the crime. 

InRang Bahadur Singh Vs. State of U.P. reported in A.I.R 2000 SC  

1209 it has been has held as follows: ‘’The timetested rule is that acquittal of a 

guilty person should be preferred to conviction of an innocent person.  Unless 

the prosecution establishes the guilt of the accused beyond reasonable doubta 

conviction cannot be passed on the accused.  A criminal court cannot afford to 

deprive   liberty  of   the  appellants,   life   long   liberty,  without  having  at   least  a 

reasonable level of certainty that the appellants were the real culprits’’.

In Krishna Mochi & Ors. VS. State of Bihar (2002) 6 SCC 81,  Hon’ble 

APEX Court held that: ‘’ It has been then submitted on behalf of the appellants 

that nothing incriminating could be recovered from them, which goes to show 

that   they   had   no   complicity   with   the   crime.     In   my   view,   recovery   of   no 

incriminating material from the accused cannot alone be taken as a ground to 

exonerate them from the charges, more so when their participation in the crime 

is unfolded in ocular account of the occurrence given by the witnesses, whose 

evidence has been found by me to be unimpeachable’’.

In Lakshmi Vs. State reported in (2002) 7SCC 198, it was held that  

it is not an inflexible rule that weapon of assault must be recovered and the 

Hon’ble Supreme Court did not accept as a general and broad proposition of law 

that in case of nonrecovery of the weapon of assault, the whole prosecution 

case gets torpedoed. 
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When medical  evidence  clearly  showed  the   injuries  were  caused  by  a 

sharp object, like seizer weapon, same was held in Chintakayala Kurmaiah 

Vs. State of A.P. 2016 (2) ALD (Crl) 777 by Justice C.V.Nagarjuna Reddy  

and G.Shaym Praasad.

It has been held in catena of decisions that ‘’Non recovery of the weapons 

of  offence’’   is  not  fatal  to the case of   the prosecution, when there is direct, 

cogent and reliable evidence and trustworthy of the prosecution witnesses and 

further   more   chine   of   each   event   connecting   to   the   witnesses   evidence   is 

proved.   The accused are liable for punishment.   The circumstances in which 

and the case in which the courts have found accused guilty though the crime 

weapon or incriminating material is found absent. 

We   have   mainly   concentrated   on   the   following   aspects.   When   non 

recovery of crime weapon and other incriminating material.

In Virendra Kumar Gara Vs. State reported in 2001 II AD (Delhi)

It  was held   that   ‘’   that   the  accused absconded   immediately  after   the 

incident and such conduct of the accused absconding from the incident is a 

strong factor to prove his guilt and the question of recovery of the weapon or 

otherwise   would   not   affect   the   prosecution   case   and   accused   is   liable   for 

conviction.    In a similar matter  Amruthlal Someswara Joshi Vs. State of  

Maharastra reported in AIR 1994 SC 2516,   the Hon’ble Supreme Court of 

India committed murder of  its three members who are an old man aged 77 

years,   a  helpless   lady  and a   child  aged  3   years    by  causing  multiple   stab 

injuries on deceased persons with a big knife, and committed robbery of cash, 

jewellery and valuable goods worth about rupees two lakhs, he was liable to be 

convicted   under   Sec.302   and   Sec.394   and   the   circumstances   warranted 

imposition of death sentence.
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In Pradumansinh Kalubha Vs. State of Gujarat – AIR 1992 SC 881,  

the Hon’ble Court held that – Appreciation of evidence – Tension prevailing in 

immediate past between two communities Testimony of eyewitnesses without 

independent   corroboration   not   reliable        Medical   evidence   corroborated 

testimony of witnesses as to stabbing – No inference can be drawn that there 

was attempt to foist case on accused – Nothing suspicious in steps taken by 

investigating Officer – Involvement of accused in crime proved beyond doubt by 

evidence  on record –  Acquittal  of  accused by  trial  court  on conjecture  and 

strained reasoning – Illegal ‘’and further held that’’  Seizure of weapon – Not 

very material where there is a direct evidence’’.

In Mani Vs. State of Tamil Nadu reported in AIR 2008 SC 1021, the 

Hon’ble Supreme Court has held that ‘’discovery is a weak kind of evidence and 

cannot be wholly relied upon in a serious matter and in the circumstances, 

where the prosecution discovered some articles ten days after murder barely 

three hundred feet away from the dead body of the deceased and no attempt 

was made by the prosecution to prove that the discovered articles belong to the 

accused and  there was also  no  evidence  of  motive  of  murder  and  in  these 

circumstances the Hon’ble Court held it to be a ‘clear case of benefit of doubt’.

In Mangat Rai Vs. State of Punjab, reported in AIR 1997 SUPREME  

COURT 2838,   the Hon’ble APEX Court held that ‘’Circumstantial evidence – 

Accused husband alleged to have killed deceased – wife by poisoning – Death of 

deceased   occurring   at   residential   house   of   accused   Insufficient   dowry 

constituting alleged motive – Medical evidence showing death of deceased was 

due   to   administration   of   poison   –  Falsifying   defence   version   that   deceased 

suicide by hanging herself – Accused being medical practitioner having every 

facility and opportunity of administering poison to deceased – Injuries on body 

of   deceased   showing   her   resistance   before   intake   of   poison   –   Subsequent 
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conduct of accused in not immediately informing to his inlaws and absconding 

is unnatural – Chain of circumstantial evidence complete – Guilt of accused 

proved beyond reasonable doubt – Conviction of accused, proper’’.

The conduct of accused immediately:

After incident as he absconded is a strong favour to prove his guilty. Further to 

determine the nature of  offence committed relevant  consideration.    Stage of 

mind of accused gathered from available evidence, surrounding circumstances 

and the intention of the accused in causing injuries. 

Threatened the accused:

Where a person entered the victims house during midnight armed with a 

knife and threatened with death any one who came between himself and the 

victim. 

In view of   that  fact  that  the parties were on criminal  terms,each and 

every piece of evidence available on record has to be scrutinized and analyzed 

carefully. 

Chunni Lal Vs. State of U.P. Dt.05.07.2013:

Another eye witness who testified  that   injured  is present at  seen,   the 

testimony of witness is cogent, coherent and reliable.

Any independent person of the locality has been examined. 

Even if not produced any independent witness to the incident took place, 

for  example,  Bus stands,  heavy general  public  access,   the prosecution case 

cannot thrown out or doubted on that ground alone.
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Injured Witness and significance thereof

It is a settled law that testimony of an injured witness stands on a higher 

pedestal than any other witness in as much as he sustained injuries in the 

offence.   As such there is an inbuilt assurance regarding his presence at the 

scene of crime and it is unlikely that he will allow the real culprit to go scot free 

and would falsely implicate any other person. 

It was held in  Abdul Sayeed Vs. State of M.P. reported in 2010 AIR  

SCW 5701, that ‘’the law on the point can be summarized to the effect that the 

testimony of the injured witness is accorded a special status in law.  This is as a 

consequence of the fact that the injury to the witness is an inbuilt guarantee 

of his presence at the scene of the crime and because the witness will not want 

to let   his actual assailant go unpunished merely   to falsely implicate a third 

party for the commission of the offence.   Thus, the deposition of the injured 

witness should be relied upon unless there are strong grounds for rejection of 

his evidence on the basis of major contradictions and discrepancies therein’’.

InPalvai Devaiah Vs. State of Andhra Pradesh, 2013 (1) ALD (Crl) 99  

(AP) Division Bench, held in 20th para as 

‘’20. Even if the weapon used in the commission of the offence was not 

seized,   it   is  not   fatal   to   the  case  of   the  prosecution  when  the  direct  eye  – 

witness categorically stated about the factum of accused hitting the deceased 

with a stick.   Thus, the prosecution could able to establish that the deceased 

died due to injuries caused by the accused’’.

Hostile Witness and significance thereof
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In Sathya Naranan Vs.State, reported in AIR 2012 SC (Supp) 674, it 

was held that merely because a witness is declared as hostile, there is no need 

to reject his evidence in toto.  Evidence of hostile witness can be relied upon, at 

least to the extent it supports the case of the prosecution. It was further held 

that   ‘’It   is   settled   law  that   corroborated part   of   evidence  of  hostile  witness 

regarding commission of  offence  is admissible  Palvai Devaiah Vs. State of  

Andhra Pradesh, 2013 (1) ALD (Crl) 99 (AP) Division Bench.   The fact that 

the witness was declared hostile at the instance of the Public Prosecutor and he 

was allowed to crossexamine the witness furnishes no justification for rejecting 

en bloc the evidence of the witness.  However, the Court has to be very careful, 

as prima facie, a witness who makes different statements at different times, has 

no regard for the truth.  His evidence has to be read and considered as a whole 

with a view to find out whether any weight should be attached to it.  The Court 

should be slow to act on the testimony of such a witness, normally, it should 

look for corroboration with other witnesses.  Merely because a witness deviates 

from his statement made in the FIR, his evidence cannot be held to be totally 

unreliable.  To make it clear that evidence of hostile witness can be relied upon 

at least up to the extent, he supported the case of prosecution.  The evidence of 

a  person  does  not  become effaced   from  the   record  merely  because  he  has 

turned hostile and his deposition must be examined more cautiously to find out 

as to what extent he has supported the case of the prosecution’’.

The Motive and Intention of Accused:

Ramesh Vs. State of Rajasthan 22.2.2011,  Honourable APEX Court 

held   that   ‘’The   Incriminating   circumstances   would   have   tobe   individually 

weighted Visvis each accused and it would have tobe seen as to whether such 

examination justifies the conviction, if there is no such evidence against him of 
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his having taken part in the actual act it is only on the basis of the discovery by 

him of ornaments and the machinery to meet gold, that he has been book.

In Duvvur Narayana and Others Vs. State of A.P. represented by its  

Public Prosecutor 14.11.2011.

Honourable Mr. Justice K.G.Shankar held in 13 para ‘’I am in agreement 

that the contention of the learned Additional Public Prosecutor the two victims 

and   the   two   doctors   and   who   treated   the   victims   were   examined   by   the 

prosecution,   Ramakrishnaiah   could   not   be   examined   by   the   prosecution, 

because   Ramakrishnaiah   is   no   more.     The   prosecution   also   examined   a 

resident of Harijanawada who witnessed the incident as P.W.3.  He was an eye 

witness for the attack caused P.W.1.  As rightly submitted by the learned public 

prosecutor, the evidence of these witnesses as trial corroborative of each  other. 

The   evidence   of   the   witness   does   not   suffer   from   any   infirmity   and 

inconsistency.  The prosecution thus clearly established the incident.  The only 

in consistency is that the prosecution failed to produce the weapons including 

stones so much so the conviction deserves to be U/Sec.323, 325 Indian Penal 

Code and not under Section 324 and 326 Indian Penal Code as the prosecution 

fails to established that the details witness were used any attack P.W.1 and 2 

the conviction recorded by the trial court and confirmed by the appellate court 

consequently deserved to be modified as conviction under Section 323,  324 

Indian Penal Code. 

In Evidence Act Section 3 ‘’Omissions, contractions and discrepancies in 

evidence of witnesses – Not to be given importance unless they shake basic 

version of  witness’’  and  further  held   that  Section 302  Indian Penal  Code – 

Accused putting on fire bus full of girls students – Causing death of 3 girls and 

burn   injuries   to  many   –   Girls   were   innocent,   unarmed   and  helpless   –  No 
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provocation was given by them – Offence had been committed after previous 

planning and with extreme brutality – It is shocking to collective conscience of 

society.     The   Basic   principal   and   criminal   response   isthat   the   accused   is 

presumed to be innocence and this presumption of innocence of accused can be 

rebutted by the prosecution by leading evidence and proving its case beyond 

reasonable doubt.  

F.S.L. Report etc.,

In C.Muniappan and others Vs. State of Tamil Nadu, reported  

in AIR 2010 SUPREME COURT 3718,   it  was held by  the Hon’ble  Supreme 

Court   that   ‘’The   defect   in   the   investigation   by   itself   cannot   be   ground   for 

acquittal.  If primacy is given to such designed or negligent investigations or to 

the omissions or lapses by perfunctory investigation, the faith and confidence of 

the people in the criminal justice administration would be eroded.  Where there 

has been negligence on the part of the investigating agency or omissions, etc., 

which resulted in defective investigation, there is a legal obligation on the part 

of the Court to examine the prosecution evidence dehors such lapses, carefully, 

to find out whether the said evidence is reliable or not and to what extent it is 

reliable and as to whether such lapses affected the object of finding out the 

truth.  Therefore, the investigation is not the solitary area for judicial scrutiny 

in a criminal trial.  The conclusion of the trial in the case cannot be allowed to 

depend solely on the probity of investigation’.

Discovery of weapon – Non – examination by F.S.L. in State of Rajasthan Vs.  

Wakteng reported in AIR 2007 SC 2020, it was held by the Hon’ble Supreme 

Court that ‘’Recovery on disclosure statement made by accused – Weapon of 

murder recovered – Weapon however not sent to Forensic Science Laboratory – 
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Accused also not quizzed U/Sec.313, Criminal P.C. on question of recovery – 

Evidence of recovery – Cannot be relief upon for conviction’’. 

‘’The attack was so brutal and the same established that the accused left 

no chance for anybody’s survival lest they may figure as a witness and this 

heinous crime had been committed in cruel and diabolical manner only with a 

view to commit robbery.   The subsequent conduct and his movements would 

show that   the accused  is  a clever criminal  prepared to go  to any extent  in 

committing   such   serious   crimes   for   his   personal   gain   and   the   murders 

committed by him manifest an exceptional depravity’’.

‘’The circumstantial evidence in instant case could not at all be said to be 

qualitatively inferior in any manner.   It is well settled that if there is clinching 

and reliable circumstantial evidence, then that would be the best evidence to be 

safely relied upon.  The case came within the category of ‘rarest of rate cases’ 

and awarding the death sentence is proper.   It is only with a view to commit 

robbery,   he   committed   is   coldblooded,   cruel   and   diabolical.     There   are 

absolutely no mitigating circumstances relevant for awarding lesser sentence’’.

Conclusion:

In view of  catina of  decisions of  Hon’ble  Supreme Court  of   India and 

various High Courts, it can be safely conclude that there is a direct, occular 

evidence is enough, irrespective of the fact that weapon of the offence was not 

recovered or incriminating material is not found, if found it was sufficiently not 

examined   and even in the absence of Forensic evidence attributable to the 

accused, still the accused is liable for conviction.   If the prosecution failed to 

prove   the   case   against   the   accused   beyond   all   reasonable   doubt,   in   such 

circumstances, the accused is entitled for benefit of doubt.  
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SCOPE AND SIGNIFICANCE
OF 

EXAMINATION OF ACCUSED 
UNDER SECTION 313, CR.P.C.

Presented by Sri. D. Seshayya,
                        I Addl. Chief Metropolitan Magistrate, 

Visakhapatnam.

“The penultimate stage of criminal proceedings is the examination  

of  accused  under  section  313  Cr.P.C  which  has  become  a  farce  like  

winking  of  an  eyelid  by  a  visually  challenged  person  (with  a  due  

apologies to them)”.

PURPOSE OF EXAMINING THE ACCUSED:

The purpose of empowering the court to examine the accused under section 

313, Cr.P.C is to meet the requirement of the principle of natural justice audi 

alteram partem (that no one should be condemned unheard). This means that 

the  accused  may  be  asked  to  furnish  some  explanation  as  regards  the 

incriminating circumstances associated against him and the court must take 

note of  such explanation. In a case of  circumstantial  evidence,  the same is 

necessary to decide whether or not the chain of circumstances is complete. 

“ 313. Power to examine the accused. (1) In every inquiry or trial,

for  the  purpose  of  enabling  the  accused  personally  to  explain  any 

circumstances appearing in the evidence against him, the Court-

(a) may at any stage, without previously warning the accused, put 

such questions to him as the Court considers necessary;

(b) shall, after the witnesses for the prosecution have been examined

and before he is called on for his defence, question him generally

on the case:
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Provided that in a summons-case, where the Court has dispensed with 

the  personal  attendance  of  the  accused,  it  may  also  dispense  with  his 

examination under clause (b).

(2) No oath shall be administered to the accused when he is examined under

sub-section (1).

(3) The accused shall not render himself liable to punishment by refusing to

answer such questions, or by giving false answers to them.

(4) The answers given by the accused may be taken into consideration in 

such inquiry  or  trial,  and  put  in  evidence  for  or  against  him in  any  other 

inquiry into, or trial for, any other offence which such answers may tend to 

show he has committed.

(5) The court may take help of Prosecutor and defence Counsel in preparing 

relevant questions which are to be put to the accused and the court may permit

filing  of  written  statement  by  the  accused  as  sufficient  compliance  of  this 

section”.

“Accused”

For the purpose of section 313, Cr.P.C. accused means the accused then 

under-trial  and  under-examination  by  the  court,  and  does  not  include  an 

accused over whom the court is exercising jurisdiction in another trial.

[Karamalli Gulamalli; (1938) 40 Bombay

If fresh prosecution witnesses are examined after the examination of the 

accused, it  is  obligatory to further examine the accused under section 313, 

Cr.P.C. (Emperor v. Bhau Dharma; (1928) 30 Bom LR 385)
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“Proviso to section 313 (1)(b)”

„Summons Case‟

In a summons case where the court has dispensed with the personal 

attendance of the accused, it may also dispense with his examination under 

section 313, Cr.P.C.

„Warrant Case‟

Whether  examination  of  the  accused  under  section  313,  Cr.PC can  be 

dispensed with in a warrant case?

As far as warrant cases are concerned, it appears that no discretion is 

given to the court in section 313 (1) (b).  But ion the case of Basavaraj R. Patil  

V. State of Collector; AIR 2000 SC 3214,the Apex Court has held that as a 

general  rule,  it  is  necessary that in all  cases the accused must answer the 

questions put to him under section 313 (1) (b) by personally remaining present 

in the Court.  However, if remaining present involves undue hardship and large 

expenses the court can dispense such examination even in warrant cases after 

adopting a measure to comply with the requirements of section 313, Cr.P.C. in 

a substantial manner.

For  this  the  accused  must  be  required  to  file  before  the  court  an 

application with an affidavit sworn-in by himself with the prayer that he may be 

allowed to answer the questions without his physical  presence in As far as 

warrant cases are concerned, it appears that no discretion is given to the court 

in  section  313  (1)(b).  But  in  the  case  of  Basavaraj  R.  Patil  v.  State  of  

Collector; AIR 2000 SC 3214, the Apex Court has held that as a general rule, 

it is necessary that in all cases the accused must answer the questions put to 

him  under  section  313(1)(b)  by  personally  remaining  present  in  the  court. 

However, if remaining present involves undue hardship and large expense the 

court can dispense such examination even in warrant cases after adopting a 

measure  to  comply  with  the  requirements  of  section  313,  Cr.P.C.  in  a 
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substantial  manner  the  court  on  account  of  justifiable  exigencies.  The 

application and the affidavit of the accused must also contain the narration of 

undue hardship and large expense etc., the assurance that no prejudice would 

be caused to him by dispensing with his personal presence and an undertaking 

that he would not take any grievance on that score at any stage of the case. 

It  is  also  observed  that  section  313,  Cr.P.C.  does  not  envisage  the 

examination of the Counsel in place of the accused and reiterated the law laid 

down by the Apex Court by three Judges Bench in Bibhuti Bhushan Das Gupta 

v.  State  of  West  Bengal;  AIR 1969 SC 381 and later  on followed in Shivaji 

Sahebrao Bobade v. State of Maharashtra; (1973) 2 SCC 793.

Adverse Inference against the accused:

In the case of  Phula Singh v. State of Himachal Pradesh; AIR 2014 

SC 1256 – (Dr.  B.S.  Chauhan and S.A.  Bogde,  JJ.),  the  court  held  that 

accused has the right to maintain silence during examination or even remain in 

complete  denial  when  his  statement  under  section  313,  Cr.P.C.  is  being 

recorded. But in such an event adverse inference could be drawn against him.

As  has  been  held  in  Ram  Naresh  and  Others  v.  State  of  

Chhattisgarh; AIR 2012 SC 1357, Munish Mubar v. State of Haryana; AIR  

2013 SC 912 and Raj Kumar Singh @ Raju @ Batya v. State of Rajasthan;  

AIR 2013 SC 3150, the court held that the accused has a duty to furnish an 

explanation  in  his  statements  under  section  313,  Cr.P.C.  regarding  any 

incriminating material that has been produced against him. If the accused has 

been given the freedom to remain silent  during the investigation as well  as 

before the court,  then the accused may choose to maintain silence or  even 

remain in complete denial when his statement under section 313, Cr.P.C. is 

being recorded. However, in such an event, the court would be entitled to draw 

an inference, including such adverse inference against the accused as may be 

permissible in accordance with law. 
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The  option  lies  that  the  accused  to  maintain  silence  coupled  with 

simplicitor denial or, in the alternate to explain his version and reasons, for his 

alleged involvement in the commission of crime. 

This is the statement which the accused makes without fear or right of 

the other party to cross examine him. However,  if  the statements made are 

false, the court is entitled to draw adverse inferences and pass consequential 

orders,  as may be called for,  in accordance with law.  [Sanatan Naskar & 

Another v. State of West Bengal; AIR 2010 SC 3507]

False denial made by the accused of established facts can be used as 

incriminating  evidence  against  him.  [Munna  Kumar  Upadhyay  @  Munna 

Upadhyay v. State of Andhra Pradesh; AIR 2012 SC 2470]

An adverse inference can be taken against the accused only and only if 

the incriminating materials stood fully established and the accused is not able 

to furnish any explanation for the same. (Raj Kumar Singh @ Raju @ Batya 

V. State of Rajasthan; AIR 2013 SC 3150)

Statements in Bail Petition:

The statement of the accused made on his behalf by his Counsel in the 

bail  application cannot  be  read as  his  admission  as  it  was not  put  to  the 

accused in his statement under section 313, Cr.P.C. [Randhir Singh v. State;  

1980 Cri.L.J. 1397 (Del - DB)]

5.  The statement  of  co-accused under  section 313,  Cr.P.C.  cannot  be used 

against main accused for obvious reason that the accused has no opportunity 

to cross examine the co-accused. But the answers given by the accused may be 

put in evidence for or against him in any other inquiry or trial.

In Raj Kumar Singh @ Raju @ Batya v. State of Rajasthan; AIR 2013 SC  

3150], the  court  observed  that  no  matter  how  weak  the  evidence  of  the 

prosecution may be, it is the duty of the court to examine the accused and seek 

his explanation as regards the incriminating material surfaced against him.
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The court also observed that the circumstances which are not put to the 

accused in his examination under section 313, Cr.P.C., cannot be used against 

him and have to be excluded from consideration.

EFFECT OF NON-COMPLIANCE OF SECTION 313, Cr.P.C.:

In Shivaji Sahabrao Bobade & Anr. v. State of Maharashtra; (1973)  

2 SCC 793:  (AIR 1973 SC 2622), the  Court  considered the  fallout  of  the 

omission to put  a question to  the accused on vital  circumstance appearing 

against him and the Court has held that the appellate court can question the 

counsel for the accused as regards the circumstance omitted to be put to the 

accused and held as under:-

“...It is trite law, nevertheless fundamental, that the prisoner s attention‟  

should be drawn to every inculpatory material so as to enable him to explain it. 

This is the basic fairness of a criminal trial and failures in this area may gravely

imperil the validity of the trial itself, if consequential miscarriage of justice has 

flowed.  However, where such an omission has occurred it does not ipso facto 

vitiate  the  proceedings  and  prejudice  occasioned  by  such  defect  must  be 

established by the accused. In the event of evidentiary material not being put to

the  accused,  the  Court  must  ordinarily  eschew  such  material  from 

consideration. It is also open to the appellate Court to call upon the counsel for

the  accused  to  show  what  explanation  the  accused  has  as  regards  the 

circumstances established against him but not put to him and if the accused is 

unable to offer the appellate Court any plausible or reasonable explanation of 

such circumstances, the Court may assume that no acceptable answer exists 

and that even if the accused had been questioned at the proper time in the trial

Court he would not have been able to furnish any good ground to get out of the 

circumstances on which the trial Court had relied for its conviction. In such a 

case, the Court proceeds on the footing that though a grave irregularity has 

occurred as regards compliance with Section 342, Cr.P.C., the omission has not
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been shown to have caused prejudice to the accused...”

In Gyan Chand and Others v. State of Haryana; AIR 2013 SC 3395,  

Dr.  B.S.  Chauhan  and  S.A.  Bobde,  JJ,  Plea  to  non-compliance  of  the 

provisions  of  section  313,  Cr.P.C.  was  taken  for  the  first  time  before  the 

Supreme Court. But there was no material showing as to what prejudice has 

been caused to the accused persons, if facts of conscious possession was not 

put  to  them.  Thus  the  court  held  that  the  trial  was  not  vitiated  for  non-

compliance of the provisions of section 313, Cr.P.C.

Mere defective/improper examination under section 313, Cr.P.C. is no 

ground for setting aside the conviction of the accused, unless it has resulted in 

prejudice to the accused. Unless the examination under section 313, Cr.P.C. is 

done in a perverse way, there cannot be any prejudice to the accused. (SC 

Bahri v. State of Bihar; AIR 1994 SC 2420) (Shobhit Chamar v. State of  

Bihar; AIR 1998 SC 1693).

In Mohan Singh Vs Prem Singh and others (2002) 10 SCC 236

It was held that the statement made in defence by accused under section 

313 Cr.P.C can certainly to be taken aid of to the lend credence to the evidence 

let by prosecution, but only a part of such statement under section 313 Cr.P.C 

cannot be made the sole basis of his conviction.  

In State of M.P. Vs Ramesh (2011) 4 SCC 786

The Court held that the statement of accused made under section 313 

Cr.P.C  can  be  taken  into  consideration  to  appreciate  the  truthfulness  or 

otherwise  of  the  prosecution  case.   However,  as  such  as  statement  is  not 

relevant after administration of oath and the accused cannot be cross-examined 

in his statement so relevant under section 313 Cr.P.C. cannot be treated to be 

evidence within the meaning of section 3 of Indian Evidence Act 1872.
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In Rafig Ahmeed alias Raji Vs State of U.P AIR 2011 SC 3114.

As per observation as under it is true that the statement under section 

313 Cr.P.C cannot be the sole basis for conviction of the accused, but certainly 

it  can be a relevant consideration for the count to examination, particularly 

when the jurisdiction as otherwise be able to establish the chain of events.  

In Brajendra Singh Vs State of M.P. AIR 2012 SC 1552.

Held that it is equally true that a statement under section 313 Cr.P.C 

simplicitor cannot normally made the basis for considering the accused.  But, 

where the statement of the accused under section 313 Cr.P.C is in line with the 

case of the prosecution, then the heavy onus of providing adequate proof on the 

prosecution, that it is placed is to some extent, reduced.  

Conclusion:

In view of the above the law on the issue can be summarized to the effect 

that the statement under section 313 Cr.P.C is recorded to meet requirement of 

the principles of natural justice as it is response that an accused may be given 

an opportunity for formal exemption of incriminating material which has come 

against him in the trial.  However, the statement cannot be used to fill up the 

gaps  left  by  the  prosecution  witnesses  in  their  depositions.   Thus,  the 

statements of the accused is not a substantial piece of evidence and therefore, 

it can use only for appreciating the evidence led by the prosecution, though it 

cannot  be a substitute  for  the evidence of  the prosecution.   In case of  the 

prosecution’s  evidence  is  not  found  sufficient  to  sustain  conviction  of  the 

accused, the inculpatory part of his statement cannot be made the sole basis of 

his conviction.
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                                        EFFECT OF NON RECOVERYOF CRIMEWEAPON

                                                                                                                                                                                      ,GSreenivasaReddy

                               .    VAddl JuniorCivil Judge

         1 .  , cumX Addl MetropolitanMagistrate Visakhapatnam

:-INTRODUCTION

 2 ( ) . .       :-Section h Cr P Cdefines the term investigationas follows             

                       Investigation includes all the proceedings under the Code of Criminal  

             Procedure for the collection of evidence conducted by a Police Officer or by any 

 (    ),         .persn other than themagistrate who isauthorizedbyaMagistrate in thisbehalf

           Investigation starts after the Police officer receives information in regard to an 

       :offenceand it consistsof the followingsteps

1)    Proceeding to the spot

2)          Ascertainmentof the factsand thecircumstancesof thecase

3)       Discoveryandarrest of the suspectedoffender

4)            Collection of evidence relating to the commission of the offence which may  

  consist of

)            i the examination of various persons including the accused and recording their 

,       statements if the investigatingofficer thinks it necessary

)    ,        ii the search of place seizure of things considered necessary for the investigation)    ,        ii the search of place seizure of things considered necessary for the investigation   

         and tobeproducedat the timeof the trial         and tobeproducedat the timeof the trial  and

)                   iii Formationof opinionas towhether it is a fit case for theaccused to besentup for  

        - .trial and if so taking steps to file charge sheet
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                    .    2007 (1)   54It is held in Acharaprambath Pradeepan v State of Kerala Crimes  

( )             SC thatdefective investigationby itselfmaynot lead toaconclusion thataccused  

 .    .    ,  2007 (1)  54 ( ),  is innocent In Noushad v State of Kerala Crimes SC irregularities or 

      ,      .illegalities in investigation is of no consequence when there is clear evidence  

            Recoveryof crimeweaponandother incriminatingmaterial is important step in the  

  .            process of investigation Failure to recover crime weapon is failure on the part of 

.               invesitigation As mere failure on the part of investigation itself is not a ground to 

 ,            acquit accused it can be inferred that failure to recover crime weapon and  

           .incriminatingmaterial itself is not agoodground toacquit theaccused

      :LEGALPROVISIONSONRECOVERYOFCRIMEWEAPON

            Recovery of incriminating material can be classified into two types basing on the 

      .       information based on which recovery is made One is recovery made out of 

             information given by accused in the police custody and the other is recoverymade  

           .  .27  out of the information given by a person other than the accused Sec of Indian  

 ,  1872           Evidence Act deals with recovery made out of the information given by  

   . accused to thepolice

.27    , 1872   :- Sec of IndianEvidenceAct says that

                   : -How much of information received from accused may be proved  

 ,            Provided that when any fact is deposed to as discovered in consequence of  

        ,      information received form a person accused of any offence in the custody of a  

 ,             police officer so much of such information whether it amounts to a confession or  
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,        ,   .not as relatesdistinctly to the fact therebydiscovered maybeproved

              .27            It is clear from Sec that it does not give any precedence to the proof of  

      .         recovery over proof of any other fact It simply says that the fact discovered from  

       . the informationgivenby theaccused is relevant

          ,     As far of the second category of the recovery is concerened though there is no  

           specific provision which speaks about relevancy of the fact of recovery of  

            ,incriminatingmaterial fromperson other than the accused in the custody of police  

    . 6    ,1872.It becomes relevantunderSec of IndianEvidenceAct

.6     ,1872   Sec of the IndianEvidenceAct says that

                 :Relavancy of facts forming part of same transaction    Factswhich though 

  ,                not in issue are so connected with a fact in issue as to form part of the same  

,   ,            transaction are relevant whether they occured at the same time and place or at  

   . different timesandplaces

                                But none of the provisions give any clue about the probative value of fact of  

            recovery of incriminatingmaterial and the fact of non recovery of the incriminating  

.               material It is necessary to emabark upon the survey of cases laws where the  

             question of effect of non recovery of the incriminationmaterial was themoot point  

  '        '     . before theHonbleApexCourt of Indiaand theHonbleHighCourtsof India

              : -Survey of case laws on the effect of non recovery of the crimeweapon

  ,  '           Inmanycases theHonble ApexCourt appreciated theeffect of non recovery of the  

 ,           crime weapon failure to establish the recovery of the crime weapon and recovery  

   .           of the crime weapon The effect varies from case to case depending upon the  
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            . natureof offenceand thenatureofotherevidenceavailable in thecase

                  The fundamental principle of Criminal administration of justice is that the  

          .   prosecution shall prove the guilt of the accused beyond reasonable doubt In the  

     ,        context of recoveryof crimeweapon thequestion iswhethernon recoveryof crime  

         .     weapon casts a reasonable doubt on the case of prosecution It is necessary to  

         :-examine the followingcases toanswer theabovequestion

         ORAL EVIDENCE AND MEDICAL EVIDENCE OBVIATE THE RECOVERY OF CRIME 

:-WEAPON

   .    2007  ( ) 115,      In Balbir Singh v State of UP Supreme UK His LordshipDharamVeerof the  

             Uttarakand High Court held that Non recovery of crime weapon can not be ground  

               to reject the prosecution case when the use of weapon has been proved by te oral  

    .          as well as medical evidence Weapon of assault could not be recovered by the  

 .           investigating officer From the evidence on record after committing the crime the 

        .      accused person fled away from the place of occurence It may be possibility that 

        . theyhavecarriedwith themordestroy thesame

   .  2013  ( ) 2445,        In Deepak v State Supreme Del His Lodship SP Garg of the Delhi High  

                   Court held that i donot findany force in thecontention raisedby thecounsel for the  

        397       appellant that convict with the aid of section IPC is not permissible in the 

     .           absence of non recovery of knife It is true that the crime weapon could not be  

  .    ,     recovered during investigation Soon after the incident the appellant fled the spot  
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           . and could not be apprehended for long andwas declared proclaimed offender The  

 ,  ,            .prosecution was thus not able to recover the weapon of offence at this instance  

            Both victims categorically deposed about the use of knife by the offender while  

 .  4           inflicting injuries PW suffered grievous injuries by the knife used to rob the 

  .   10       .complainant by Deepak Testimony of PW is of utmost importance in this regard  

     ,        He deposed that on local examination the patient had incised wound over left 

    3           .  cheek of size of cm in length and it was extending to the oral cavity The accused  

              didnot cross examine theexpert toascertain the sizeanddimensionof theweapon  

   .            used in the incident It cannot be inferred that theweapon usedwas not a “deadly”  

.weapon

  .  , 1988   28 ( )Charansinghv TheState CRLJNOC Delhi

         ,      It is held that at the timeof committingdacoity theoffenders caused injuryby knife  

            .     on the hand of thhe victim but the said knife was not recovered In order to bring  

    .397,       homeachargeunder S theprosecutionproducedconvincingevidence that the 

     .           knife used was the deadly weapon What would make deadly is its design or the  

              .   method of its use such as is calculated to or is likely to produce death It is therefore  

               a question of fact to be proved by the prosecution that the knife used by the  

    .         ,accusedwasadeadlyweapon In the absenceof suchanevidenceandparticularly  

               the non recoveey of the weapon would certainly bring the case out of the ambit of 

 397.       .392. Section TheaccusedcouldbeconvictedunderSection
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   :-OFFENCESPURELYAGAINSTPROPERTY

           There are certain offences against property in which one of the essential 

    .   ,       ingredients is nature of weapon In such offences where no injury is caused to the 

,            .   victim no inference can be drawn as to the nature of weapon In such  

,              circumstances there is no other way to prove the nature of weapon unless there is 

   . recoveryofweapon itself

:-   .397        .     Illustration Sec IPC offence requires use of deadly weapon But it can be  

             committed without causing any actual injury to the victim but only by keeping the 

    .     .397      victim in fear of injury In cases where Sec IPC offence is committed without  

     ,         causing any injury to the victim the non recovery of weapon from the accused 

            .397becomes a mitigating circumstance taking the offence out of the ambit of Sec  

.IPC

     :-NODIRECTEVIDENCEONLYCIRCUMSTANTIALEVIDENCE

       ,    In a case dependent wholly on circumstantial evidence the court before recording  

          :-aconvictionon thebasis there formustbe firmlysatisfied

)               a That the circumstances from which the guilt of the accused is to be drawn have  

          ;been fully establishedbyunimpeachableevidencebeyondashadowofdoubt

)            b That the circumstances are of a determinative tendency unerringly pointing to  

    theguilt of theaccused

)    ,        c That the circumstances taken collectively are incapable of explanation on any 
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           .reasonablehypothesis save thatof guilt sought tobeprovedagainsthim

  @  .  2008 (3)  594 ( ),        In Sankar Krishnanv State Crimes Mad it is held that inacasebased 

  ,        on circumstantial evidence recovery played an important role and where  

              recoveriesat instanceof accusedappeareddoubtful it causedasnap in thechainof 

.circumstances

    (  ):-RECOVERYOFCORPUSDELICTI Deadbody

    .      2002  138 ( ),        In Manu Kumar Thapa v State of Sikkim CrLJ SC it is held that it is well 

         ,       settled principle in law that in a trial for murder it is neither an absolute necessity  

       .       nor an essential ingredient to establish corpus delicti The fact of the death of the  

       .      deceasedmust beestablished like anyother fact Corpusdelicti in somecasesmay  

       .       not bepossible to be tracedor recovered There are anumberof possibilitieswhere  

        ,       a dead body could be disposed of without trace therefore if the recovery of the  

            ,     dead body is to be held to bemandatory to convict an accused inmany a case the 

             accused wouldmanage to see that the dead body is destroyed which would afford  

          .  the accused complete immuntiy from being guilty or from being punished What is  

               therefore required in law to base a conviction for an offence ofmurder is that there 

             should be reliable and plausible evidence that the offence ofmurder like any other  

             factum of death was committed and it must be proved by direct or circumstantial 

        .evidencealbeit thedeadbodymaynotbe traced

   &  .     2002 (2)  236 ( ),       In Krishna Mochi Ors v State of Bihar Crimes SC it is held by the 
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'             Honble Supreme Court of India in no uncertain terms that recovery of no 

           incriminating material from accused cannot alone be taken as a ground to 

      ,        exonerate the accused for the charges more so when their participating in the  

            , crime is unfolded in ocular account of the occurence given by thewitnesses whose 

      .evidencehasbeen found tobeunimpeachable

:CONCLUSION

            The fact of non recovery of crime weapon and any other incriminating material  

      .         must be treated like any other fact Though the Courts laid down in various cases 

             that non recovery of crimeweaponandanyother incriminatingmaterial is not fatal  

    ,             to the case of prosecution no general principle can be inferred as to the effect of  

    .            non recovery of crime weapon It has to be appreciated in the light of specific  

             circumstances of each case on the yardsickof the basic principle of appreciation of  

        . evidence thatevidencemustbeconsidered in its entirety
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                          . 3 1 3  . .POWEROF COURT TO EXAMINE ACCUSED UNDER SEC Cr P C

                                ,GSreenivasaReddy

                                                                                                     .   ,VAddl JuniorCivil Judge

         1 .  , .cumX Addl MetropolitanMagistrate Visakhapatnam  

                           The Criminal law in India is based on the priniciple of Roman jurisprudence  

    ,     .    ,that let hundred guilt escape one innocent shall not escape True to this principle  

   ,1973       the Criminal Procedure Code provides various safeguards to ensure that  

             .accused shall not be denied fair hearing so that no innocent would be punished  

             .  313One such safeguards is the power to court to examine the accused under Sec  

.     313         CPC The examination under CrPC is only to provide oppurtunity to the accused  

          to explain circumstances available in prosecution evidence against him and the 

            accused is not susceptible for cross examination for the answers given by him  

 .313 . . .        . .  ,    under Sec Cr P C In the entire scheme of things under Cr P C themain object of  
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  .313  . .           .20   the Sec Cr P C is to ensure fair trial which is guaranteed under Art of the  

  .  . 313         Constitution of India Sec CrPC seeks to establish a direct dialogue between the 

   .    .  .    2000 (8)  740,Court and the accused In Basavaraj R Patil v State of Karnataka SCC  

 '           .313   the Honble Apex Court discussed about the aim and object of Sec CrPC as  

:-follows

                   .313 . .             Sec Cr P C ismainly intended tobenefit theaccusedandas its corollary to  

       .      benefit the Court in reaching the final conclusion The provision is not intended to  

    ,           nail him to any position but to comply with the most salutory principle of natural  

       . justiceenshrined in themaximaudialterampartem

. 313  . .   -    Sec Cr P C ITSPURPORT

.313       ,1973    .342     Sec of Criminal Procedure Code corresponds to Sec of Criminal  

 ,1898.    .342      ,    Procedure Code Under Sec of Criminal Procedure Code the Court was  

             enabled to draw inference from answer or the refusal to give answer to questions  

            put to accusedduring theexamination has beenomitted from theprsesent section  

       20 (3)       .  on theground that it offendsArticle of TheConstitutionof India

  1  .313      . Subsection ofSec CrPCconsistsof twoparts

)                a The first part is permissive and gives a discretion to the Court to quetion the 

             .accusedatanystageof an inquiryor trialwithoutpreviouslywarninghim

)                b Thesecondpart ismandatoryand imposesupon theCourt aduty toexamine the  

      .         accused at the close of prosecution evidence The accused has a right to be  

   . examinedunder thispart
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    .313 :  STAGEFOREXAMINATIONUNDERSEC CrPC

             .  No stage is provided for examination of the accused under the first part The first  

                 part is wide in its scope and does not limit the powers of the Court to examine the 

    .          accused at any particular stage The court may even examine the accused even 

      . after the recordingof thedefenceevidence

   ,            Under the second part a specific stage of trial is provided for examination of 

              accused and it is after the witnesses for prosecution are examined and before the 

      .  accused is calledon forhisdefence

             No oath shall be administered to the accused when he is examined under this  

.             provision When further evidence is adduced after the amendment of charge or  

    ,          framing of altogether new charge it is obligatory on the trial judge to further 

            examine the accuse to enable him the new evidence appearing against him anf 

         .  failure todosowould causeprejudice to theaccused

   :  SUBJECTMATTEROFEXAMINATION

1)          Each incriminating circumstance against the accused in evidence must be  

   .put to theaccused

2)            Questions should be put on each of the adverse circumstances on which  

       .   2007 (3) conviction is based – State of Mizoram v Shari Vanlachhanga Crimes 

300.

3)              ,   If any circumstance has not been put to the accused in his statement it will  

            not be open to the prosecution to place reliane upon that circumstance for 

    .theproof of theguilt
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4)           ,If there are no circumstances appearing against the accused in evidence  

       . then thecourt shouldnotputanyquestion

5)                It is not necessary to ask the accused to explain any inference that a court  

              . maybeasked todrawand toprepare todraw fromtheevidenceon record

6) .161          .313Sec stament cannot be basis for putting questions under Sec  

examination

7) .164           .313Sec statment cannot be basis for putting question under Sec  

.examination

8)             Records of police during investigation is no part of the evidence and the 

     . accused isnot toexplain it

9)             .TheCourt shouldnotexamine theaccusedas toknowhisdefence

     313:-USEOFSTATEMENTUNDERSECTION

1)   .313 . .       .StatementunderSec Cr P Ccannotbe treatedassubstantiveevidence

2)             In case accused has admitted the guilt his admission cannot be made sole  

  -   .    2014    1830 ( )basisof conviction AshokDebbramav Stateof Tripura Cri L J SC

3)       .313        Only a part of statement under Sec CrPC cannot bemade sole basis of the 

    .   2003 . .  11 conviction –MohanSinghv PremSingh Cr L J SC

4)          ,   Even when the accused admits a document in his examination but the  

     ,       prosecution fails to prove the document the failure of the prosecution to 

            prove document is fatal and the admission of the accused would not be 

    -     .  1969 . .sufficient to warrant his conviction Miss Hari Devi Makani v State Cri L J 
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1089.

5)            The statement of the accused cannot be used as evidence for the 

         ,    prosecution in the case in which the statement is made but the answermay 

               be put in evidence for or against him in other enquiries or trial for other  

           .offenceswhich suchanswermay tend to showthathehascommitted

        NON EXAMINATION OR DEFECTIVE EXAMINATION OF THE ACCUSED UNDER 

 313:-SECTION

1)          Each material circumstance appearing in evidence against the accused is  

      ,   .   required to be put to him specifically distinctly and seperately Failure to do 

              so amouunts to a serious irregularity vitiating the trial if it is shown to have 

  .          prejudiced the accused If the irregularity does not occasion the failure of  

,     .465   .justice it is curableunderSec of theCode

2)        .313     When the accused was not examined under Sec then it is impossible to  

        .       1982 uphold the judgment of conviction – Naba Paray v State of J and K CrLJ 

1576. 

CONCLUSION:-

                   313    Examination of accused under CrPC has insurmountable significance  

  .       during criminal trials Many judicial pronouncements has asserted that 

     .        examination is not amere formality Answersgivenby theaccused to thequestions  

         .    put to him during such examination have a practical utiltiy Apart from affording  

   ,          oppurtunity to the accused it would help the court in appreciting the entire  

      .evidenceadduced in thecourt during trial
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Sub Topic : 1  

Judgment Writing 

Judgment  is  a  Noun.  Its  synonyms  is  good  sense,  sharpness, 

reason and logic. 

Thus,  from Judgment we are getting the ability  to form a valuable 

opinion over  a  given case and ultimately  deciding the fate of  parties  by 

putting an end to the litigation.

As per Bible by giving Judgment we are purifying a person from his 

sin.  As per Manusmriti we are putting a person in a right path by preventing 

the  others  from doing a wrong which is  against  Veda,  Tradition and the 

conduct of good people and harmful to four varnas i.e., Brahmin, Skhastriya, 

Vaisya and Sudras.

1.  Lord Denning describes the structure of Judgment as follows:

I try to make my Judgment live…. I start my Judgment, as it 

were, with a prologue - as the chorus does in one of Shakespeare’s 

plays – to introduce the story.  Then I go from act as Shakespeare 

does – each with its scenes drawn from real life…. I furnish with a 

conclusion – an epilogue again as the chorus does in Shakespeare.  In 

it I gather the threads together and give the result……  

(Lord Denning, The family story, 1991, 
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Butter worth’s, London, P.P 207 – 208)

2.  Judgment Delayed is Justice Denied:

Chapter 27 of Cr.P.C. exhaustively deals with criminal Judgments.

A plain reading of Section 353 Cr.P.C., discloses that a Judgment 

can be delivered in three modes, viz., by delivering the whole of the 

Judgment, by dictating the same in open Court or by reading out the 

whole Judgment or by reading out the operative part of the Judgment 

and explaining the same to the accused.  If the Judgment is dictated 

to the short-hand writer  after  the short-hand writer  transcribes the 

same,  the  Judge  shell  sign  every  page  thereof.   This  provision  is 

incorporated in Cr.P.C. and naturally applies to the Criminal side only. 

In C.P.C. there is no provision for the Judge to sign every page of the 

Judgment when it is dictated to the short-hand writer of the Court; but 

nevertheless the same is adhered to by all the Judges on Civil side. 

Section  353  Cr.P.C.,  also  provides  that  whenever  a  prepared 

Judgment is pronounced in the open Court, a copy of the Judgment 

should immediately be made available for the perusal of the parties or 

their counsel.  This rule is provided U/Sec.353(4) Cr.P.C.  

3. Section 354 Cr.P.C., provides that a Judgment shall be in language of 

the Court.  Strangely, the Criminal Rules of Practice did not state what 

the  language  of  the  Court  is,  whereas,  the  Civil  Rules  of  Practice 

elaborately gave the list of the languages of the Court.  Therefore, the 

language of  the Court  as stated in the Civil  Rules of  Practice as a 

guiding rule may have to be adopted by the Courts in the state of 

Andhra  Pradesh as  the  language of  the  respective  Courts.   Briefly, 

Telugu and English are the languages of every Court in the state of 

Andhra Pradesh. 
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4. There are some techniques which one can use to make it easy 

to deliver a lucid and well-reasoned Judgment. They are:

i)  Take copious notes during the hearing, 

ii)  At the end of the day’s hearing, review the notes, 

iii) Familiarize ourselves with the case on an on-going basis 

as it is  presented, 

iv) Study the documents involved in the case,

v)  Think  about  the  crucial  points  involved  and,  whilst 

keeping an open mind, start formulating our provisional 

views on those issues, 

vi)  During the course of recording of evidence in trial if we 

come across with any point of law, note down the same in 

a note book.

vii)  If there are some law points are involved, devote as much 

time as we can by studying the law so that when the time 

for  arguments  comes,  we  are  able  to  deal  with  the 

situation meaningfully and we can assess the submission 

that can be put-forth on behalf of parties by their Learned 

Counsel. 

viii)  Formulate in our mind, the legal principles applicable to 

the case by citing relevant authority.  

ix)  Do not  switch off  at  the  end of  the  day’s  hearing  and 

switch on again at the commencement of the next day’s 

hearing.

5. The Judgment shall  also specify  the offence and the  provision of 

law under which the accused is  convicted and the punishment to 

which he is sentenced.
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i) If it be a Judgment of acquittal, it shall state the offence 

of which the accused is acquitted and direct that he be set 

at liberty.

ii) In criminal cases, the prosecution case as per the charge 

sheet and defence plea is spelt out. The usual tendency is 

to repeat what all  has been stated in the charge sheet 

almost word by word. This part occupy larger extent than 

the part of discussion, analysis and finding.  It is not a 

good practice.  We have to eliminate chaff from grain and 

we have to extract relevant point.

iii) One  fundamental  mistake  we  often  used  to  commit  is 

extracting  certain  paragraphs  from  commentary  as  if 

there  are  sections  of  a  particular  act.  It  is  very  bad. 

Generally we must through with C.P.C., Cr.P.C., I.P.C. and 

Evidence Act to avoid such type of mistakes.

iv) The  Judgment  must  be  divided  into  convenient 

paragraphs.  There is some misconception in the mind of 

Judicial  Officers  that  one  point  for  determination  in  a 

Criminal Case should be incorporated in one Para.  It is 

not correct.  Lengthy paragraphs may lead to confusion. 

We have to divide the Judgment into paragraphs and sub-

paragraphs. 

v) Instead of extracting the entire evidence, as it is, what we 

have to do is first of all we have to understand what is the 

scope of evidence from the witness concerned and if we 

understood the same, it is very easy for us to discuss the 

same in Judgment. Suppose if P.W.1 is an eye witness to 
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the occurrence of an offence, we have to state the same in 

the  beginning  lines  of  his  evidence.   So,  by  that,  the 

reader  can  understand  what  is  the  nature  of  witness. 

Don’t give an impression either to the parties of Judgment 

or  to  the  Hon’ble  Appellate  Court  that  we  are  in  a 

mechanical  process  repeated  the  evidence  from 

depositions.  The arguments of the counsel need not be 

reproduced  by  verbatim  in  Judgment.   It  is  enough  if 

salient points made out by the counsel are referred to at 

the right place at an appropriate juncture. 

vi) From Judgment, we are making an effort to find out the 

truth from two versions.  Therefore, we should be very 

careful.  Unless the decision is first reached in our mind, 

never attempt writing of the Judgment.    

6. To get a good Judgment, we have to ensure a Fair Trial.  What is Fair 

Trial  is  described  by  Hon’ble  Apex  Court  in  2017(1)  ALD  (Crl.) 

533(SC), between State of Haryana  Vs. Ram Mehar and others, as 

follows:

“The  concept  of  the  fair  trial  is  not  in  the  realm  of  

abstraction.  It is not a vague idea.  It is concrete phenomenon.  

It is not rigid and there cannot be any strait-jacket formula for  

applying  the  same.   On  occasions  it  has  the  necessary 

flexibility.  Therefore, it cannot be attributed or clothed with  

any kind of rigidity or flexibility in its application.  It is because  

fair  trial  in  its  ambit  requires  fairness  to  the  accused,  the  

victim and the collective at large.  Neither the accused nor the  
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prosecution nor the victim which is a part of the society can 

claim absolute predominance over the other.   Once absolute  

predominance is recognized, it will have the effect potentiality  

to  bring  in  an anarchical  disorder  in  the  conducting  of  trial  

defying established legal norm.  There should be passion for  

doing justice but it must be commanded by reasons and not  

propelled  by  any  kind  of  vague  instigation.   It  would  be  

dependent  on  the  fact  situation;  established  norms  and  

recognized principles and eventual appreciation of the factual  

scenario in entirety.  There may be cases which may command 

compartmentalization but it cannot be stated to be an inflexible  

rule.   Each and every irregularity cannot be imported to the  

arena of fair trial.  There may be situations where injustice to  

the victim may play a pivotal role.  The centripodal purpose is  

to see that  injustice is  avoided when the trial  is  conducted.  

Simultaneously the concept of fair trial cannot be allowed to  

such an extent so that the system order of conducting a trial in  

accordance with Cr.PC or other enactments get mortgaged to  

the whims and fancies of the defence or the prosecution.  The  

command of  the Code cannot be thrown to winds.   In such  

situation,  as  has  been  laid  down in  many  an  authority,  the  

Courts have significantly an eminent role.  A plea of fairness  

cannot  be  utilized  to  build  Castles  in  Spain  or  permitted  to  

perceive a bright  moon in  a sunny afternoon.   It  cannot be  

acquiesced to  create  an  organic  disorder  in  the  system.   It  

cannot be acceded to manure a fertile mind to usher in the  

nemesis of the concept of trial as such.”   
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7. Don’t use harsh and carping language while criticizing the conduct of 

parties or their witnesses unless it is highly essential: (1986) 4 SCC 

566, between State of M.P. Vs Nand Lal Jaiswal and others. So, 

the Judges should be vary restraint not only at the time of holding the 

Court proceedings but also at the time of writing of Judgment.

   8. While  delivering  Judgment,  we  have  to  consider  the  following 

important aspects:  

i)  What is the Modus Operandi involved in the Case.  When the 

offences are separate, it will play a vital role.

ii) What is issue of ESTOPPEL in criminal trial.  Where an issue of 

fact has been reached in favour of accused by a competent Court 

on  a  former  occasion,  such  finding  would  constitute  an 

ESTOPPEL against prosecution.  (Sec.115 of Evidence Act).

iii)  What is Double jeopardy – Sec. 300 Cr.P.C.  

iv) How to consider the aspect of  limitation in Criminal Cases – 

Sec. 5 of Limitation Act. 

(These crucial aspects are duly discussed by Hon’ble Apex Court in

State of Jharkhand Vs. Lalu Prasad Yadav

2017(2) ALD (Crl.) 898 (SC).)

v) What is Direct evidence and what is Circumstantial evidence 

and Motive 

( It was discussed by our Lord Ship on behalf of D.B., in recent 

decisions reported in :

a)  Charagonda Thirupathi Vs. State of A.P.

     2017(2) ALD (Crl.) 993.   

b)      State of A.P. Vs. Sivala Chandra Reddy and Others

      2017(2) ALD (Crl.) 987. )
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vi) Contradictions in the evidence of witnesses 

( It was discussed by our Lord Ship in a decision reported in :

Ummada Boina Suvernamma Vs. State of A.P.

2017(2) ALD (Crl.) 1007.)

vii) Evidentiary value of interested witness and injured witness 

( It was discussed by our Lord Ship in a decision reported in :

Dasari Gottam Veeranna and another Vs. State of A.P.

2017 (2) ALD (Crl.) 1027.)

viii)  a)   Admissibility  of  confessional  statements U/Sec.  27  of 

Evidence Act.

b) Burden of proof U/Sec. 106 of Evidence Act. 

c) What is circumstantial evidence 

(these a, b and c points are elaborately discussed by our 

Lord Ship in :

Prasanth Bhala Chandru Mangrule Vs. State of A.P.

2017 (2) ALD (Crl.) 180

9. The facts of the case should be narrated in a nutshell and in a lucid 

manner, without giving any chance for confusion.  The opening Para of 

Judgment plays a crucial role.  It should give a clear picture about the 

case, which we are going to decide. 

The best example for our guidance on this aspect is a recent decision 

of our Lord Ship reported in :

State level police recruitment Board, State of A.P., represented 

by its Chairman at Hyderabad and others Vs. P.Vinay.

2018(1) ALT 178 (D.B)
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His Lord Ship from opening Para narrated the case for consideration as 

follows:

“ This batch of writ petitions filed by the State against the 

common order of the Andhra Pradesh Administrative Tribunal 

(for short, “the Tribunal”) raises a question which frequently 

visits  the  Courts  and  the  Tribunals  with  respect  to  which 

divergent  opinions  exist  in  abundance.   The  question  is 

whether a candidate to a civil post in general and in the police 

department  in  particular,  incurs  disqualification  for  being 

appointed  or  his  services  are  liable  to  be  terminated  after 

appointment  on  the  ground  of  suppression/ 

nondisclosure/furnishing  of  false  information  regarding  his 

involvement in a criminal case.”

In  the  said  decision  as  the  involvement  of  selectees  to  the 

department  of  police,  in  Criminal  Cases  came to  light  later  during 

verification of antecedents, their provisional selections were cancelled. 

His  Lord  Ship  elaborately  discussed  the  aspects  of  suppression  of 

material facts or submitting false information and what is the sanctity 

of Lok Adalat settlement.  In the said decision our Lord Ship pleased to 

discuss  about  21  Judgments  of  Hon’ble  Apex  Court  which  give  a 

dichotomy of views and relied upon the decision of Hon’ble Apex Court 

in Commissioner of Police, New Delhi  Vs. Mehar Singh, reported in : 

(2013) 7 SCC 685. 

10. I started this Sub Topic with the words “Judgment delayed is Justice 

denied.”  To support the same I extract the following observation of 

our Lord Ship from a recent decision reported in :

Bhamidimarri Vijaya Lakshmi Vs. M.Uma Lakshmi

2018(1) ALT 323
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The  observation  of  our  Lord  Ship  from Para  16  of  Judgment  is  as 

follows :

“Once the trial is completed and the judgment is reserved, 

it  is  wholly  undesirable  to  reopen  the  case  by  the  Court 

suo motu.  This is a very unhealthy practice, which, apart from 

giving scope for unscrupulous parties to indulge in vexatious 

litigation by filing needless applications, as in the present case, 

also gives rise to speculation, often putting the credibility of 

the Judge at stake.  By resorting to such practice, the Court 

creates a needless suspicion in the minds of the parties and 

gives scope for avoidable rumour mongering.  In my opinion, 

till the arguments of both sides in all respects are completed 

and the Court gets clarity on all  aspect from the counsel for 

both sides, it shall not reserve the case for judgment.  Once the 

judgment  is  reserved,  it  must  avoid  reopening  of  the  case 

suo  motu  as  far  as  possible,  except  in  exceptional 

circumstances. 

Another one on this aspect is the Judgment delivered by Hon’ble Apex 

Court reported in:

Ajay Singh and another Vs. State of Chattisgarh (2 Judges Bench)

2017 (1) ALD (Crl.) 911 (SC)

Held that:

“Though Cr.P.C. does not define the term “judgment”, yet 

it has clearly laid down how the judgment is to be pronounced. 

The provisions clearly spell out that it is imperative on the part 

of the learned Trial Judge to pronounce the Judgment in open 

Court by delivering the whole of the Judgment or by reading 



11

out the whole of the Judgment or by reading out the operative 

part  of  the  Judgment  and  explaining  the  substance  of  the 

Judgment in a language which is understood by the accused or 

his pleader.”

Further, in Para No. 26 of the Judgment, their Lord Ships are 

pleased to hold that “ The case at hand constrains us to say that 

a  Trial  Judge  should  remember  that  he  has  immense 

responsibility as he has a lawful duty to record the evidence in 

the  prescribed  manner  keeping  in  mind  the  command 

postulated  in  Section  309  of  the  Cr.P.C.  and  pronounce  the 

Judgment as provided under the Code. A judge in charge of the 

trial has to be extremely diligent so that no dent is created in 

the trial and in its eventual conclusion. Mistakes made or errors 

committed are to be rectified by the appellate Court in exercise 

of “error jurisdiction”.  That is a different matter.  But, when a 

situation like  the present  one crops up,  it  causes agony,  an 

unbearable one, to the cause of justice and hits like a lightning 

in a cloudless sky.  It hurts the justice dispensation system and 

no one, and we mean no one, has any right to do so.”  
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Tabular Form Touching the Topic of Judgment

Sl. 
No.

Topic
Section of 
Law Under 

Cr.P.C.

1 Procedure for pronouncement of Judgment 
Sec. 353

2 Form, Language and Contents of a Judgment
Sec. 354

3 Form of Judgment of a Metropolitan Magistrate 
Sec. 355

4 Order for notifying address of offenders previously 
convicted  for  same  offences  under  Sections  215, 
489A to 489D or 506 IPC, etc.

Sec.356

5 Court may Order to pay compensation etc. out of 
Fine to the Victims, etc

Sec. 357

6 State  Governments  to  provide  for  Victim 
Compensation Scheme 

Sec. 357A

7 Compensation  shall  be  in  addition  to  fine  to  be 
imposed under Sec. 326A or Sec. 365D of IPC

Sec. 357B

8 Treatment  of  Victims  by  all  Public  or  Private 
Hospitals free of cost. 

Sec. 357C

9 Magistrate  may  award  Compensation  to  persons 
groundlessly arrested and the mode of its recovery.

Sec. 358

10 Order  to  pay  costs  to  the  complainant  in  non-
cognizable  cases  and  consequences  of  non-
payment. 

Sec. 359

11

Order to release on probation for good conduct or 

Sec. 360
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after  admonition of  convicts  below the age of  21 
years  or  women  convicts  in  respect  of  certain 
offences.

12 Special reasons to be recorded while dealing with 
an  accused  under  Sec.  360  Cr.P.C.  or  under  the 
Probation of Offenders Act, etc.

Sec. 361

13 Court has no power to alter its own Judgment
Sec. 362

14 Copy of Judgment to be given immediately to the 
accused and other persons free of cost. 

Sec. 363

15 Judgment to be translated if the original is recorded 
in a language different from that of the Court.

Sec. 364

16
Court  of  Session or  a Chief  Judicial  Magistrate to 
send copy of  its/his  findings and sentence to the 
District Magistrate.

Sec. 365

*******
Sub Topic 2 : Remedies, Reliefs, Sentencing and Punishment 

Just punishment is the collective cry of the society

1.  The fundamental purpose of imposition of sentence is based on the 

principle that the accused must realize that the crime committed by 

him has not only created a dent in his life that also a concavity in the 

social fabric.

2. Sentencing principles are :

i) Nature of offence 

ii) Circumstances of the case

iii) Age and character of the accused

iv) Injury to the individual and society

v) Effect of punishment on the offender
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vi) Reformation to the offender

(See Bachan Singh Vs. State of Punjab

AIR 1980 SC 898)

3. The Hon’ble Apex Court consisting Three Judges in a decision reported 

in 2015 (2) ALD (Crl.) 74 (SC) between Naga Raja Rao Vs. 

Central Bureau of Investigation, pleased to discuss the policy of 

sentence as follows:

“The  expressions  “concurrently”  and  “consecutively” 

mentioned  in  the  Code  are  of  immense  significance  while  

awarding punishment to the accused once he is found guilty of  

any  offence  punishable  under  IPC  or/and  of  an  offence  

punishable under any other Special Act arising out of one trial  

or more. It is for the reason that award of former ensure to the  

benefit  of accused whereas award of latter is detrimental to  

the interest of accused.  It is, therefore, legally obligatory upon 

the Court of first instance while awarding sentence to specify  

in clear terms in the order of conviction as to whether sentence  

awarded  to  the  accused  would  run  “concurrently”  or  they  

would run “consecutively”.     

4. Further,  a  question  arose before  the  Three-Judge Bench of  Hon’ble 

Apex Court in State of Maharashtra and another Vs. Najakat Alia 

Mubarak Ali,  reported in AIR 2001 SC 2255 as to whether the 

accused convicted in two cases one after another was entitled to claim 

set off the period of detention during investigation, inquiry or trial from 
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the  sentence  imposed  on  conviction  in  both  the  cases.   While 

interpreting  Section  428  of  the  Code,  the  majority  of  the  Judges 

answered the question in affirmative.  While answering the question 

Justice  Thomas,  speaking  for  majority  of  the  Judges,  made  the 

following observations, which are pertinent.

“In the above context, it is apposite to point out that very often 

it  happens, when an accused is convicted in one case under  

different counts of offences and sentenced to different terms of  

imprisonment under each such count, all  such sentences are  

directed to run concurrently.   The idea behind it  is  that  the  

imprisonment to be suffered by him for one count of offence  

will, in foot and in effect be imprisonment for other counts as  

well.” 

5. Apart from that, the Hon’ble Supreme Court of India consisting Three-

Judges  Bench  in  a  decision  reported  in  2015(2)  ALD  (Crl.)  218 

(SC), between Purushottam Dashrath Borate and another  Vs. 

State of  Maharashtra,  while  considering the aspect  of  sentencing 

policy, pleased to hold as follows:

“The object of sentencing policy should be to see that the  

crime does not go unpunished and the victim of crime as also  

the society has the satisfaction that Justice has been done to  

it.”

6. In  Bachan  Singh  Vs. State  of  Punjab,  reported  in  AIR  1980, 

Supreme Court 898 duly considered the aggravating circumstances 

and  mitigating  circumstances  for  consideration  at  the  time  of 
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sentencing  of  Accused.   For  that  purpose,  we  have  to  prepare  a 

balance sheet of aggravating and mitigating circumstances.

7. In Siriya Vs. State of M.P., AIR 2008 SC 2314, it has been held as 

follows: 

“Protection of society and stamping out criminal proclivity  

must be the object of law which must be achieved by imposing 

appropriate sentence.  Therefore, law as a cornerstone of the  

edifice of “order” should meet the challenges confronting the  

society Friedman in his Law in Changing Society stated that:  

“State  of  criminal  law  continues  to  be-as  it  should  be-a 

decisive  reflection  of  social  consciousness  of  society”.  

Therefore,  in  operating  the  sentencing  system,  law  should  

adopt the corrective machinery or deterrence based on factual  

matrix.  By deft modulation sentencing process be stern where  

it should be, and tempered with mercy where it  warrants to  

be”. 

   
8. The Hon’ble Supreme Court in a decision reported in  2017 (1) ALD 

(Crl.) 489 (SC), between Mohd. Hashim  Vs. State of U.P. and 

others, while discussing the power of Court to apply the provisions of 

prohibition of offenders Act, pleased to hold as follows:

“Accused having been convicted for an offence punishable  

U/Sec.  4  of  Dowry  Prohibition  Act  1961,  where  minimum 

sentence of 6 months is prescribed with no discretion to Court  

to reduce sentence, Court had no power to release accused on  

prohibition of Offenders Act by extending benefit U/Sec. 4 of  

P.O. Act.”  
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9. Victim  compensation  U/Sec.  357-A Cr.P.C.  is  one  of  the  reliefs  to 

victim of a case.  

What is duty of Court and in this connection whether an application 

from victim is needed are discussed by Hon’ble Apex Court in :

Suresh and another Vs. State of Haryana

AIR 2015 SC 518

So  far  as  accused  is  concerned  for  getting  compensation,  Sec.358 

Cr.P.C. deals with the said aspect.  In a land mark Judgment delivered 

on 31.03.2017 in Ayesha rape and murder case, our Lord ship not 

only  acquitted  the  accused  P.Satyam Babu but  also  awarded him 

Rs.1 lakh towards compensation for putting him in Jail for 8 years.

10. Further, with regard to sentencing policy, if an accused is convicted in 

more than one case, the Court has to consider the totality of sentences 

which the accused has to undergo if sentences are to be consecutive. 

The totality principle is a correct principle for guidance.

It was held in : 

Mohd. A.Hussain Vs. Asst. Collector, Customs, Ahmedabad.

AIR 1988 SC 2143

11.  So far  as  hearing on question of  sentence in  a  murder  case while 

giving death sentence, no need to give separate date for hearing on 

question of sentence and it can be given on the same date.  There is 

no mandate in Sec. 235 (2) Cr.P.C. to fix separate date for hearing on 

sentence.  

It was held in :

Vasantha Sampath Dupare Vs. State of Maharashtra

2017 (2) ALD (Crl.) 358 (SC) (3 Judges Bench)

********
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PRESENTATION  ON  REMEDIES,  RELIEFS,  SENTENCING  AND  

PUNISHMENTS  BY

        Smt. K.Neelima,              
        VI Addl Senior Civil judge, 
        Visakhapatnam.    

The  last  decade  has  brought  about  phenomenal  changes  in 

Indian judicial system. India’s name and Fame have been increasing 

only because of  our  judicial  system. Within  India  also  people  have 

great hopes and they depend on the Indian justice system more than 

legislative  and executive.  All  the  courts  are  santum sanctoriums in 

India from the lowest Junior civil Judge court to the Highest court of 

India,  the  Supreme  court.  At  the  same  time,  there  is  vibrant 

competition among judiciary, executive and legislation. Indian Courts 

are as fast as the courts in the most developed countries of the world 

and that there are no longer any long delays in the judicial process.

 Under those circumstances it is a welcome feature to have an 

analysis about the remedies, reliefs, sentencing and punishment. 

At the outset I would like to recall the golden thread of rule 

that binds us is  if two views are possible

• One pointing towards the guilt of the accused  and the other

• Pointing towards the innocence of the accused,

The view that is favourable to the accused should be adopted 

and followed.

The main goal of the criminal justice system is to prevent the 

cause of crime and to punish the transgressors and to rehabilitate the 

transgressors  and  criminals;  to  compensate  the  victims  as  far  as 

possible,  to  maintain  law  and  order  in  the  society  and  deter  the 

offenders from committing any criminal act in future. Thus the main 

object of sentencing should be to achieve above mentioned goal of our 

justice system. 

Sentencing is a system which a legislative establishes maximum 

and minimum terms for each crime and a Judge make a discretionary 
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decision as to what the maximum and minimum sentence for each 

convicted offender

SENTENCE:-  

 A  sentence  is  a  decree  of  punishment  of  the  court  in  Criminal 

procedure.  The  sentence  can  generally  involve  a  decree  of 

imprisonment, a fine and / or other punishments against a defendant 

convicted of a crime. 

The apex court has held that the object of sentencing should be 

to protect society and to deter the criminal fact. 

PUNISHMENT:- 

Punishment  is  a  method  of  protecting  society  by  reducing  the 

occurrence of criminal behaviour. Punishment can protect society by 

deterring the potential offenders, preventing the actual offender from 

committing further offences and by reforming and turning him into a 

law abiding citizen.  

 The following are the some of the rights available to the accused, 

after sentencing and punishment.  

I. SUSPENSION OF SENTENCE:-  

 “Suspension” means to take or withdraw sentence for the time being. 

It is an act of keeping the sentence in abeyance at the pleasure of the 

person who is authorized to suspend the sentence, and if no conditions 

are imposed, the person authorized to suspend the sentence has the 

right  to  have  the  offender  re-arrested  and  direct  that  he  should 

undergo  the  rest  of  the  sentence  without  assigning  any  reason. 

Section  389  (1)  and  (2)  of  Cr.P.C  deals  with  a  situation  where 

convicted person can get a Bail  from appellate court after filing the 

criminal appeal. Section 389 (3) deals with a situation where the trial 

court itself can grant a bail to convicted accused enabling him to prefer 

an appeal. Since we are concerned with the power of the trial court to 

suspend the sentence, section 389 (3) must be taken into account.

Section 389 (3) is applicable only in the following conditions:- 

1. The court must be the convicting court, 
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2. The accused must be convicted by the court, 

3.  The  convict  must  be sentenced to  imprisonment  for  a term not 

exceeding three years, 

4. The convict must express his intent to present appeal before the 

appellate court, 

5. The convict must be on bail on the day of the judgment, 

6. There should be right of appeal 

Trial Court's Power U/sec. 389 (3) of Cr.P.C:- 

1. Trial Court has power to release such convict on bail. 

2.  Trial  court  has  power  to  refuse  the  bail  if  there  are  “Special 

Reasons” 

3. Trial Court has power to release such convict for such period as well 

afford sufficient time to present the appeal and obtain the orders of 

the Appellate court.  

3. Thereafter, it is provided that “the sentence of imprisonment shall, 

so long as he is so released on bail, be deemed to be suspended”. So 

what is important to take note of, is that first the Trial Court has to 

decide whether there are special reasons to refuse the bail. If the trial

court does not find any special reasons for rejection of the bail, then 

the convict  has  to be released on bail  for  enabling him to present 

appeal to the appellate court. 

Features of section 389 (3):- 

1. The convict shall not be released on bail “ as of right” but he will 

have to satisfy that he is “eligible” to be released on bail: 

2. If the trial court is satisfied that there are “Special reasons “ for not 

releasing the convict on bail, then the Trial Court can very well do: 

3. The sole purpose of this provision is to enable the convict to present 

appeal to the appellate court: 

4. No maximum period is prescribed for releasing the convict on bail; 
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5.  Under  this  section  389  (3)  suspension  of  sentence  is  “deemed” 

suspension; 

6. Suspension of sentence is by-product of the accused being released 

on bail; 

7.  The trial  court  has no power to suspend the sentence and then 

order the release of the convict on bail.

II  Suspension of Fine: 

I. Whenever  an  offender  is  ordered  to  pay  fine,  such  payment 

should be made forthwith. Section 424 of the code, however, enables 

the court to suspend the execution of sentence in order to enable him 

to pay the amount of fine either in full or in installments. It deals with 

two types of cases which are like this.

2. Sub-section  (1)  provides  that  when  an  offender  has  been 

sentenced to fine only and to imprisonment in default of payment of 

fine and the fine is not paid forthwith, the court may order that the 

fine  should  be  paid  in  full  within  30  days,  or  in  two  or  three 

installments the first of which should be 4 paid within 30 days and the 

other or others at an interval or intervals of not more than 30 days.

3.  Sub-Section (2) refers to a case where there is no sentence of 

fine but an order of payment of money has been made by the court 

and for  nonpayment  of  such amount,  imprisonment  is  awarded.  In 

such cases also, the court can grant time to pay amount. In either 

case, if the amount is not paid, the court may direct the sentence of 

imprisonment to be executed.

III. RIGHT OF THE ACCUSED NOT TO SUFFER IMPRISONMENT 

FOR PERIOD LONGER THAN MAXIMUM:- Ordinarily when a person 

is accused of an offence or when a person is accused of more offences 

than one, the sentences of imprisonment imposed on him are directed 

to  run  concurrently,  but  even  on  assumption  that  the  sentence  of 

imprisonment may be consecutive, the under trial prisoners concerned 

have already suffered incarceration for the maximum period for which 

they could have been sent to jail on conviction. There is absolutely no 

reason why they should be allowed to continue to remain in jail for a 
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moment longer, since such continuance of detention would be clearly 

violative not only of human dignity but also of their fundamental right 

under Article 21 of the constitution.

IV. RIGHT  OF  ACCUSED  TO  BE  HEARD  ON  QUESTION  OF 

SENTENCE IN WARRANT CASES:- The relevant provision as to the 

right of the accused to be heard on question of sentence in warrant 

cases exclusively triable by a court of Session is provided in Section 

235 (2) of the Code of Criminal Procedure, whereas in cases pending 

trial before Judicial Magistrate can be located in Section 248 (2) of the 

same  code.  This  provision  of  hearing  on  question  of  sentence  is 

mandatory. Non – compliance with the provisions of section 235 (2) of 

the  code  of  Criminal  Procedure,  is  not  an  irregularity,  but  is  an 

illegality which vitiates the sentence. 

V  PRE- SENTENCE HEARING:- Therefore, the sentence awarded has 

to satisfy many conflicting demands. It has to satisfy the victims of the 

crime and the society in general that the culprit has been adequately 

and  appropriately  punished.  It  should  leave  an  impression  on  the 

offender that he is punished for the offence he has committed and 

shall remind him that commission of crime won't do any good to him 

and that if he commits or repeats the commission of the offence and 

continue crime as  his  career,  he  will  be caught  and punished,  and 

thereby  deter  and  prevent  him  from  committing  or  repeating  the 

commission of the offence. The punishment imposed also should bring 

home the  reformation  of  the  offender  and  and  restore  him to  the 

society as its prodigal member. The punishment also shall take care of 

reparation  of  the  victims  by  providing  adequate  and  reasonable 

compensation.  Thus,  exploration of  the modern penology made the 

task  of  Judges  in  exercising  their  discretion  to  choose  and impose 

sentence complex and complicated. Thus, there shall  be material or 

evidence  before  the  court  relating  to  crime,  socioeconomic, 

psychological and  personal aspects of the offence, and in some cases 

of  the  victim,  to  arrive  at  a  just  and  adequate  sentence  order. 

Information relating to these aspects may be found to some extent 

from the  material  gathered by  the  investigating  agency  during  the 

investigation  and  proved  by  the  prosecution,  and  also  from  the 

evidence produced during trial. But is is a known experience that this 

material so produced before the court is hardly adequate to assist the 
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court  to  meet  the  punitive  dilemma  in  arriving  at  an  appropriate 

sentence. The consideration of these aspects relates to post conviction 

stage. It is also a fact that the counsel appearing for the accused feels 

shy to seek permission of the court to adduce evidence or to advance 

arguments  on  behalf  of  the  accused  touching  the  aspects  of  the 

sentence,  with  an  apprehension  that  the  court  may take  it  as  the 

accused accepting the guilt and is under an expectation of conviction. 

On  the  other  hand,  if  an  opportunity  is  provided  after  conviction 

dealing with aspects relating to the sentence to be imposed on the 

convict, the same will afford an opportunity both for the prosecution 

and also to the accused to place relevant material and evidence before 

the court, which will make the task of the court easy and meaningful, 

and the same will be of immense help for the court to arrive at just 

and adequate sentence. Thus, there should be a stage, after convciton 

of  the  accused  and  before  passing  sentence  order,  in  criminal 

proceedings, dealing with an inquiry purely restore him to the society 

as  its  prodigal  member.  The  punishment  also  shall  take  care  of 

reparation  of  the  victims  by  providing  adequate  and  reasonable 

compensation.  Thus,  exploration of  the modern penology made the 

task of Judges in exercising their discretion to choose and relating to 

the aspects of the sentence.   In any scientific system which turns the 

focus, at  the sentencing stage, not only on the crime but also the 

criminal,  and  seeks  to  personalise  the  punishment  so  that  the 

reformatory component is as much operative as the deterrent element, 

it is essential that facts of a social and personal nature, sometimes 

altogether irrelevant if  not injurious at the stage of fixing the guilt, 

may have to be brought to the notice of the court when the actual 

sentence is determined”. 

In  its  48th Report,  the  law  commission,  while  recommending  the 

insertion of a provision, which would enable the accused to make a 

representation against the sentence to be imposed, after the judgment 

of the conviction had been passed, observed as follows:- “It is now 

being increasingly recognized that a rational and consistent sentencing 

policy  require  the  removal  of  several  deficiencies  in  the  present 

system. One such deficiency is the lack of comprehensive information 
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as to characteristics and backgrounds of the offender. We are of the 

view that the taking of evidence as to the circumstances relevant to 

sentencing should be encouraged, and both the prosecution and the 

accused  should  be  allowed  to  co-operative  in  the  process.”  These 

recommendations of Law commission were considered and keeping in 

view, among others, the principle that an accused should get a fair 

trial in accordance with the accepted principles of natural justice, sub-

section  (2)  of  section  235  and  sub-section  (2)  of  section  248  are 

enacted  in  the  code  of  criminal  procedure  1973,  providing  for  the 

hearing  of  the  accused,  after  conviction.   Position  under  criminal 

procedure code 1973:- Section 235 is a new provision dealing with 

hearing of the accused on question of sentencing, after passing the 

order of conviction in trials before the court of sessions, which reads as 

follows; 1. After hearing arguments and points of  law (if  any), the 

judge shall give a judgment in the case. 

2. If the accused is convicted, the judge shall, unless he proceeds in 

accordance with  the provision of  section  360,  hear the accused on 

question of sentence, and then pass sentence on him according to law. 

Section  248  deals  with  the  hearing  of  the  accused  before  passing 

sentence, after he is convicted in trial of warrant cases by Magistrates 

and it reads thus:- 1. if, in any case under this chapter in which a 

charge has been framed, the Magistrate finds the accused not guilty, 

he shall record an order of acquittal. 2. Where, in any case under this 

chapter, the Magistrate find the accused guilty, but does not proceed in 

accordance with the provisions of Sec. 325 or Sec. 360, he shall, after 

hearing the accused on the question of sentence, pass sentence upon 

him according to law. In every trial before a court of session or in a 

warrant case before magistrate's court, the court must, first decide as 

to  the  guilt  of  the  accused  and  deliver  a  Judgment  convicting  or 

acquitting the accused. If the accused is acquitted, it will be the end of 

the trial. But if the accused is convicted, then the court has to “hear 

the accused on question of sentence, and then pass sentence on him 

according to law” Thus, when a Judgment is rendered convicting the 

accused, the accused at that stage, shall  be heard in regard to the 

sentence and only after hearing him the court shall proceed to pass 

the sentence.
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VI CONSEQUENCES  OF  NON-COMPLIANCE:- Non-Compliance  of 

the requirement of  the hearing of  the accused contemplated under 

these provisions of law is not a mere irregularity, curable under section 

465 Cr.P.C but it is an illegality which vitiates the sentence. Supreme 

court  of  India,  in  SANTA  SINGH'S  CASE  (AIR  1976  (4)  SCC  190. 

dealing with the non-compliance of section 235 (2), held as follows: 

“The  next  question  that  arises  for  consideration  is  whether  non 

compliance with section 235 (2) is merely an irregularity which can be 

cured by section 465 or it is an illegality which vitiates the sentence. 

Having regard to object and the setting in which the new provision of 

section 235 (2) was inserted in the 1973 code there can be no doubt 

that it is one of the most fundamental part of the criminal procedure 

and non-compliance thereof will ex-facie vitiate the order. Even if it be 

regarded as an irregularity the prejudice caused to the accused would 

be 

inherent and implicit because of the infraction of the rules of natural 

justice  which  have  been  incorporated  in  this  statutory  provision, 

because the accused has been completely deprived of an opportunity 

to represent to the court regarding the proposed sentence and which 

manifestly results in a serious failure of the justice”.

Adjournment before sentence: 

Supreme Court, in ALLAUDDIN MIAN VS. STATE OF BIHAR (AIR 1989 

SC 1456 (1466)) and again in MALKIAT SINGH VS. STATE OF PUNJAB 

(1991 4 SCC 341) indicated the need to adjourn the case to a  future 

date  after  pronouncing  the  verdict  of  conviction  and  call  upon  the 

prosecution  as  well  as  the  defense  to  place  before  it,  the  relevant 

material having bearing on the sentence and thereafter to determine 

the sentence to be imposed. In these two decisions the proviso to sub-

section (2) of section 309 of the Code of Criminal Procedure, 1973 was 

not considered. This proviso reads as follows: “Provided also that no 

adjournment shall  be granted for  the purpose only of  enabling the 

accused person to show cause against the sentence proposed to be 

imposed on him”
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VII. BENIFIT OF PROBATION OF OFFENDER'S ACT, 1958 :- The 

recent trend of criminal justice system is to reform the criminal rather 

than to punish him. In India reformatory theory of punishment reflects 

in section 360 of the code of criminal procedure and section 3 and 4 of 

the Probation of offenders Act, 1958. As per section 3 of the probation 

of  offenders  Act,  1958  the  court  may  release  the  convict  on  due 

admonition when he is found guilty of having committed an offence 

punishable under Section 379, 380, 381, 404 or 420 of Indian Penal 

Code or offence punishable with imprisonment for not more than two 

years, and no previous conviction is proved against him. Under section 

4 of the said Act when any person is found guilty of having committed 

an offence not punishable with death or imprisonment for life and the 

court is of the opinion that it is expedient to release him on probation 

of good conduct, then the court may instead of sentencing him to any 

punishment  release  him  on  his  executing  bond,  with  or  without 

sureties to appear and receive sentence when called upon during such 

period, not exceeding 3 years, and in the meantime to keep the peace 

and be

of  good behaviour.  Therefore,  benefit  of  Probation  of  Offenders  Act 

should be given to convict in deserving cases.

VIII. RIGHT OF THE ACCUSED CONVICT AS TO SET OFF THE 

PERIOD OF DETENTION UNDERGONE BY HIM (SECTION 428 OF 

THE CODE OF CRIMINAL PROCEDURE,1973:-  Section 428, code of 

Criminal Procedure is a new provision. It confers a benefit on a convict 

reducing  his  liability  to  undergo  imprisonment  out  of  the  sentence 

imposed for the period which he had already served as an under trial 

prisoner.  Section 428 of  the Code permits the accused to have the 

period  undergone  by  him in  jail  as  an  under  trial  prisoner  set  off 

against the period of sentence imposed on him irrespective of whether 

he was in jail in connection with the same case during that period.

IX. PROTECTION  AGAINST  CONVICTION  OR  ENHANCED 

PUNISHMENT UNDER EX-POST FACTO LAW ( ARTICLE 20 (1) OF 

THE CONSTITUTION:- Substantive law imposing liability of penalty 

cannot be altered to the prejudice of the person supposed to be guilty 
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with retrospective effect held in Rao Shiv Bhadur Singh Vs. State of 

Vindhya Pradesh, AIR 1953 SC 394.

X.  RIGHT TO APPEAL IN CASE OF CONVICTION (SECTIONS. 

351, 374, 379, 380 OF Cr.P.C and Articles. 132 (1) and 136 (1) 

OF THE CONSTITUTION):- Not withstanding anything in the criminal 

code, appeal to the court to which decrees or orders made in such 

court  are  ordinarily  appealable  Non  filling  of  appeal  by  co-accused 

cannot be treated as a factor against accused, it would not be in any 

event take away right of accused to file appeal (VADAMALAI VS. SYED 

THASTHAKEET, AIR 2009 SC 1956).

XI.  RIGHT  TO  FILE  APPEAL  AGAINST  THE  ORDER  OF 

CONVICTION (SECTION 372, 373, 374 CR.P.C AND ARTICLE 132 

(1), 134-A):- the right of appeal is not a natural or inherent, it is a 

creature of statute (SAJID ALI VS. STATE OF NCT, 2007 (2) CRIMES 

268 (DEL)). Right of appeal can neither be interfered with or impaired 

not it can be subjected to any condition (Dilip S.Dhanukar Vs. Kotak 

Mahindra Co.Ltd. 2007 Crl. L.J. 2417 (2421) SC).

XII.  RIGHT  TO  BE  RELEASED  ON  PAROLE  OR  FURLOUGH 

(SECTIONS 5 (A) AND 5 (B) OF THE PRISONERS ACT, 1894):- 

The

parole and furlough rules are part of the penal and prison system with 

a view to humanise the prison system. All  fixed term sentences of 

imprisonment of above 18 months are subject to release on parole 

after  a  third  of  the  period  of  sentence  has  been  served.  IT  is  a 

provisional release from confinement but is deemed to be a part of the 

imprisonment.

XIII. RIGHT OF THE ACCUSED UNDER-TRIAL OR CONVICT TO 

LIVE  WITH  HUMAN  DIGNITY  AND  RIGHT  TO  MEET  HIS 

RELATIONS:- Under Article 21 of the Constitution of India, the right 

to 'life' includes the right to live with human dignity and all that goes 

along with it,  namely, the bare necessities of life such as adequate 

nutrition, clothing, and shelter over the head and facilities for reading, 
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writing and expressing oneself in diverse forms, freely moving about 

and mixing and commingling with fellow human beings.

XIV.  PROPER EXECUTION OF SENTENCE:- The accused has right 

to  proper  execution  of  sentencing  includes  consulting  president  of 

India and begs pardon under Article 72, Governor under Article 161 of 

Indian Constitution.

XV.  REMISSION:- Remission  of  sentence  means,  waiver  of  the 

entire  period  of  the  balance  of  imprisonment.  It  is  granted  under 

special  circumstances  including  the  circumstances  under  which  the 

offence had taken place and the manner of the disposal of the case 

through trial and appeals. When once remission is granted, it is not 

revocable. Apart from granting, remission of sentences, in individual 

cases the government may grant remission generally to serve certain 

classes of persons as an act of policy of the State. Remissions may be 

by  restricting  the  sentence  to  a  period  of  imprisonment  already 

undergone.  Commutation of sentence means, altering the sentence 

from  one  grade  to  lower  grade.  Rigorous  imprisonment  may  be 

converted into simple imprisonment. Imprisonment can be converted 

into fine. Death sentence may be converted into life sentence and life 

sentence to a sentence of 14 years imprisonment. The sentence of 14 

years may be reduced to any term of imprisonment. Here also, the 

government  needs  to  take  the  exigencies  of  the  case  before 

commuting the sentence. Before exercising the power of suspension,

remission and commutation, the government will call  for and obtain 

opinion of the presiding officer of the court which ordered or confirmed

the conviction. The opinion may not be treated as recommendation or 

as a binding advice. The opinion may be taken into consideration only. 

The commutation once granted is not revocable.

Further the following reliefs are available to the 

women/Victim/complainant they are :-

1. Section.125 Cr.P.C :- Ordering relief of granting maintenance and 

interim maintenance to the deserted wife by the husband and old aged 
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parents by children's both men and women and even child deserter by 

parents even married daughters are also liable to pay the maintenance 

mere  ground  of  impotency  along  is  sufficient  ground  for  ordering 

maintenance.  If husband was living with another women,  his wife is 

entitled to demand to live separately and she would also entitled to 

allow maintenance.   If  husband refers to  maintenance wife without 

there being insufficient cause, wife is entitled to allow maintenance. 

Even  wife  and  husband  divorced/separately,  wife  is  entitled  to  get 

maintenance until and unless she gets remedies.

An illegitimate children interim relief to get maintenance from 

illegitimate father.

2) In Sec. 18 to 23 of DVC Act also reliefs are granted :-

1. Protection order Interim maintenance.

2. Residence Order Police Protection.

3. Monetary Relief Compensation Order.

4. Custody Order.

5. Legal Aid.

6. Counseling.

7. Assistance of Welfare Expert.

3) I  n  section.  138  of  N.I.  Act  matters  relief  is  awarding   

Compensation by way of  imposing fine  apart  from awarding 

sentence of imprisonment.

In  Section  357(A)  of  Cr.P.C.,  victim  compensation  scheme 

implemented District Legal Services Authority of Mndal Legal Services 

Authority as the case may be hsall decide Quantum of sentence to be 

awarded, as the recommendation made by the court of Compensation.

Rehabilitation Recommendation :-

Victim make application for award of compensation to Mandal 

Legal  Services  Authority  or  District  Legal  Services  Authority  which 

inturn enquiry within two months District Legal Services Authority or 
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Mandal Legal Services Authority shall order First Aid or Medical Benefit 

at  free  of  costs  on the  police  certification  Station  House  Officer  or 

Magistrate as interim relief. 

4)  Plea Bargaining :-

Section 265 (A) to 265 (L) of Cr.P.C:- Explain about application 

of  plea  banging,  Guidelines,  preparation  of  disposition   report  and 

disposal  of  the  case.    The  court  shall  award  compensation to the 

victim accordance  with the disposition report.  The court can release 

the accused in view of  SC 360 or provisions of probation of attenders 

Act.  If the court finds that minimum punishment has been provided 

under law for the offence committed by the accused it may award half 

of  such  minimum punishment  and it  may award  one fourth  of  the 

punishment  provided.   The  remedies   under  plea  barging  are  not 

applicable  to juvenile or child as defined in SC 2(k) of juvenile Justice 

Act 2000. 

5) Correctional Services :-

Jail Lok Adalat.

National Lok Adalat

Every  provision  of  Law  i.e.  Section  language  itself  is  the 

legislation to dealt with the matters of either sentencing the accused 

or  acquitting  the  accused  and  Magistrate/Court  of  Sessions/High 

Court/Supreme Court shall follow and implement those provisions.

Every  District  &  Sessions  Judge  (irrespective  of  Additional 

District Judge, Special Judge and other Additional District Judges) shall 

follow Rules/Sections while imposition life/death sentences in getting 

approval  by  Honourable  High  Court  for  its  conviction  matter,  the 

Honourable High Court upon perusal of their judgments of life/death 

sentences shall confirm or reverse the President of India above would 

order upon application by accused.  If there are insufficient grounds for 

it.
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CONCLUSION:- Thus  the  Indian  Judiciary  in  several  authoritative 

pronouncements  contributed  much  regarding  the  powers  used  by 

courts regarding conviction and sentence.  But any thing which is not “ 

reasonable, just and fair” is not treated to be equal and is therefore 

violative of Article 14 of Indian Constitution. 

After all this discussion, I recollect the observation of the apex 

court that “the object of sentencing should be to protect society and to 

deter the criminal fact.”

Before parting I firmly believe that 

 “A judge should not have personal perception while deciding a case as 

we all are here as daivam manusha rupena which is the belief of 

a common Indian client”

Thank you,
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“Reasons of the Law is Soul of the Law”

Judgment Writing

___          K.Pardhasaradhi Rao,
             Additional Junior Civil Judge,

                Chodavaram.

The word ‘judgment’  is  defined in  Section 2(9) of  the C.P.C.  The word 

‘Judgment’ is even though simple to speak but it is difficult to render. Section 2(9) 

C.P.C simply  says  that  “a  judgment  is  a  statement  given by the  judge on the 

grounds of decree or order”.

The word ‘Judgment’ can be simply explained that it is an opinion of the 

judge who is delivering the same. Even though there are certain formats prescribed 

as to how the decrees are to be prepared, but there is no format for Judgment. As 

we know that there can never be two things identical, the judgments also differs 

from cases to cases and facts to facts. Every case has its own footings of facts.

‘Judgment Writing’ is an art which has to be inculcated by the officers with 

their rich experience and it is an art, with their updated knowledge in the field. 

Expression of the opinion must be in clear and precise terms which is the most 

crucial and important aspect in writing the Judgments. Honesty is the hallmark of 

our Judicial System. There is a close nexus between the honesty and judgment. The 

entire exercises being done by the Courts from the day one of filing of the case till 

the date of disposal is with a view to give excepted out product called ‘judgment’. 

Where the Court conclusively determines the rights and liabilities of the parties 

through judgment, basing on pleadings which can be end to a litigation. There is an 

age old principle called  “Utsit finis litium interest rea publica”(Latin mixim) as 

per  this  principle,  once  the  litigation  started,  there  should  be  an  end  to  the 

litigation. Otherwise the Courts will  be burdened with mountaineering of cases 

resulting document explosion.

Coming back to the relationship between ‘honesty’ and ‘judgment’,  there 

two  are  two  sides  of  a  coin.  To  be  more  clear,  this  can  be  explained  in  the 

following  words.  When  there  is  a  need  to  give  a  ‘judgment’  for  extraneous 

considerations like bias, favoritism etc, there will be a need to twist the facts so as 

to deliver the judgment in those lines. If there is no such need of biased judgment, 

one sided or without involvement of any extraneous consideration, then there is a 

absolutely  no  need  to  twist  facts.  The  out  put  given  this  way  will  reflect  the 

honesty, integrity and the hard work put into the judgment. So it is called that the 

‘honesty’ and ‘judgment’ are the two sides of a coin.
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The Rich experience and exposure to various cases helps a lot in giving the 

excepted out put called  “Judgment”.

Every judicial  officer is expected to avoid repetition of dealing facts and 

evidence and unnecessary evidence be discarded and the Judge has to dealt with 

issues/points with individual discussion in his judgment and follows the principles 

governing while appreciating the facts and evidence duly equipped with latest case 

law.

Judgment Writing is an art and it is a skillful exercise that has to be done by 

applying judicious mind. The judgment must be prepared in a concise manner with 

meaningful version, which can be understandable even by a lay man. It must be in 

clarity  with  sufficient  reasons.  It  cannot  be  made  without  there  being  any 

controversy. The expression of view in terms of law is a very essential aspect. The 

judgment must be meaningful. The main crux of the issue in litigation must be 

decided meticulously without there being any invitation of unnecessary comments 

from any angle. Every individual Judge is having his own style of expressing his 

view, but at the same time, it should be understood by any one more particularly by 

any lawyer. Until and unless the main crux of the litigation is understandable to 

any Judge, he is not in a position to prepare a good judgment. The Judge must be 

keep in mind always that his judgment would be understandable even to all corners 

of public at large.

The following are the important tips for Judgment Writing:

Every judicial officer must understand first of all facts (averments) of the 

case and then marshal the facts and later understand the main crux of the  issue in 

question and then make up his mind to come to a just and reasoned conclusion for 

deciding the matter in issue.

Appreciation  of  evidence  is  the  next  dealing  aspect  while  preparing 

judgment  and  deal  with  facts  in  the  assistance  of  available  evidence  and  the 

judgment must contain question of law with recent case law and for that purpose 

every judicial officer shall invariably made himself upto date in knowing recent 

case law with the recent decisions.

The  discussion  of  narration  of  pleadings  and  evidence  thereon  and 

appreciation of both pleadings and evidence both oral and documentary and the 

relevancy of documents and evidence thereon must be discussed in precise manner 

and  thereafter  the  opinion  of  the  judicial  officer  must  be  expressed  in  a  right 
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perspective way and the judicial officer must not be perverse in giving findings on 

the issues involved and this is the crucial place where the judicial officer must 

* 3 *

know his ability and reasoning in a conspicuous way and the judgment contents 

may not be in a repeated manner and at the same time the judgment of a judicial 

officer  must  not  be  burdened  to  litigant  public,  when  they  are  seeking  to  get 

certified copy of the said judgment.

The reasoning must  be genuine,  natural,  effective and transparent,  which 

cannot  be  lead  to  unnecessary  comments  invitation  and  one  lay  man  can 

understand as to what is the gist and essence of a judgment, if the said lay man get 

the judgment read out through his kith and kin and it can easily be understood the 

main essence of a judgment prepared by a judicial officer.

The judgment without assigning proper and sufficient reasons remains to be 

useless  and  it  is  also  liable  to  be  thrown out  if  it  was  coming  up  before  the 

appellate  Courts.  Hence,  the  judicial  officer  must  keep  it  in  his  mind  that  his 

judgment would be throughly scrutinized by his superiors. Hence every care and 

caution  must  be  taken  by  every  judicial  officer  while  writing  judgment.  The 

judicial officer must be thorough in all aspects much prior to preparing judgment 

and he must be able to explain case facts with attentive question of law in it even if 

he was woke up from his deep sleep. 

The art of writing judgment must have to be improved by the judicial officer 

time  and  again  and  he  cannot  be  expected  to  give  and  invite  unnecessary 

comments, regarding all aspects right from the marshalling facts of the case and 

appreciation of evidence and reasoning for reaching conclusion of the case while 

adjudicating the issue in question. The judicial officer must first of all follow the 

case  from its  inception i.e.,  from beginning of  trial  of  case  and if  the  judicial 

officer is not applying his mind from the time of inception of particular case and 

understand  to  know  as  to  exact  fate  of  such  particular  case  and  he  must  be 

habituate in appreciation of evidence and the judicial officer must be in a position 

to express his view without fear or favour for upgrading the prestigious institution 

is  decency  and  decorum  and  he  cannot  be  remained  to  be  a  person  who  is 

responsible  for  degradation  of  prestigious  institution’s  fate  and  hence  he  must 

know as to the reason which lead to such a position. 

The very writing of a particular article or any sort of factual background of 

the case is an easy aspect, but due to such writings would change lives of litigant 

public. For example, in a particular civil suit, when the judicial officer dealt with 
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perversely  and  prepare  judgment  quite  adversary  manner,  the  lives  of  litigant 

public and his dependents would ruin and they would be stand on roads and the 

winning litigant public would be weeping in Court Premises and losing litigant 

* 4 *

public would  weeping until and unless he gets success in appropriate appellate 

stage, for which the judicial officer is the ultimate responsible person for throwing 

the litigant public in such a situation and the reason for reaching such a worse 

position,  one cannot blame other and generally the litigant  public would throw 

away mud upon the judicial officer. Therefore, the judicial officer’s noble job is 

only to get the latest case law while preparing a reasoned and just judgment, for 

which  the  judicial  officer  must  work  strive  hard  for  upgrading the  nobility  of 

qualitative judgment preparation and the same would be appreciable by one and 

all.

The very  origin  of  habituating  writing  good  judgment  always  helpful  to 

every  judicial  officer  in  improving himself  as  a  good judicial  officer  and it  is 

always quite helpful in proving himself to be an asset and weapon to uplift the 

decency and decorum of a prestigious institution and at the same time he will be in 

a position to reach the goals as prescribed by the superiors and for that purpose the 

judicial officer is expected to know the state of affairs exist in the society and it 

would be more helpful to the public at large and resulting which his services are 

appreciable by one and all.

The judicial officer must also keep in his mind to give a correct conclusion 

for arriving just and reasoned finding which would be implemented in a right way 

and if it is not in visible manner, the execution of his judgment is not done, for the 

reason that there are no sufficient and proper reasons to do that job. Hence, the 

result  part  of  a  judgment must  contain meaningful  adjudication of  the issue  in 

question, else such judgment remained to be an useless and futile exercise and it 

would be remained to be an un-executable judgment.
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PAPER PRESENTATION 

ON

 DISPOSAL OF CASE PROPERTY IN CRIMINAL CASES

                                                                                                 BY

                                                                                      A.GAYATHRI DEVI,

PRL.SPL.JUDGE FOR CBI CASES,

VISAKHAPATNAM

At the outset, I would like to quote

“ No Legacy is so rich as honesty”

INTRODUCTION: 

Chapter  34 of  the Criminal  Procedure Code, 1973 explains the provisions 

relating to CASE PROPERTY under Sections 451 to 459. Besides these provisions, 

the Criminal Rules of Practice and Circular Orders provides Rules 220 to 234. The 

power conferred under sections 41(d), 47, 51,93, 74,100,101,102 153, 165 of Code 

of  Criminal  Procedure,1973,  the police  officer  can  seize  or  recover  property.  In 

addition to this investigation officer can seizure or recover property under various 

provisions of many special Acts such as NDPS, prevention of Food Adulteration Act, 

Andhra Pradesh Gaming Act, Drugs and Cosmetics Act,1940 , Forest Act, Arms Act 

ect.  The Hon’ble Apex Court, Sunderbha1 Ambalal Desai vs State Of Gujarat, 2002 

Supp(3) SCR 39 = (2002)10 SCC 283, succinctly explained the object and scheme 

of the various provisions of the Code as to disposal of case property. The Hon’ble 

Supreme Court, in the above case, observed as follows:
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‘’The object and scheme of the various provisions of the Code appear to be that  

where the property which has been the subject-matter of an offence is seized by  

the police, it ought not to be retained in the custody of the Court or of the police for  

any time longer than what is absolutely necessary.’’

In view of the ratio-laid down by the Hon’ble Apex Court, it is clear that unless the 

case-property is absolutely necessary, court cannot retain the case property either 

in the custody of court or in the custody of police for any time longer. Therefore, it 

is the duty of court to pass appropriate property orders according to law without 

any delay.

C  ha      p  t  e      r     –     XXX  IV   o      f     C  r  .      P  .      C   :

Section 451 : Order for Custody and disposal of  property pending 

trial in certain cases

When any property is produced before any criminal court during any

inquiry or trial, the Court may order as it thinks fit for the proper custody of such 

property pending the conclusion of inquiry or trial, and if the property is subject 

to speedy and natural decay, or if it is otherwise expedient so to do, the Court 

may, after recording such evidence as it thinks necessary, order it to be sold or 

otherwise disposed off.

For the purpose of this section, property includes :

(a)Property of any kind or document which is produced before the Court or 

which is in its custody.

(b)Any property regarding which an offence appears to have been committed 

or which appears to have been used for the commission of any offence.

Section 451 of the Code of Criminal Procedure Act, 1973 enables a
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Magistrate to provide for interim custody.   The object of  the Court that any 

property which is in the control of the Court either directly or indirectly should be 

disposed   off   by   the  Court   under   just   and   proper   order   regarding   its 

disposal.   When the seizure is concerned with immovable  property like lands, 

houses etc., cannot be seized by a Police Officer under Section 102 of the 

Code of Criminal Procedure Act, 1973.

III.   Section 452 : Order for disposal of property at conclusion of 

trial:-

(1) The Court may make such order for the disposal, by destruction,
confiscation or delivery to any person claim to be entitled to possession 

of  any property or any document produced before it or in its custody, 

regarding which any offence appears to have been committed or which 

has been used for commission of any offence.

(2) Any Order made under Sub Section (1) for the delivery of any 

property with or without any condition, with or without sureties or on 

condition that he executes a bond, to the satisfaction of the Court, 

engaging to restore such property to the Court if the Order made under 

Sub Section (1) is modified or set aside on appeal or revision.

(3) A Court of Session may, instead of itself making an Order under Sub 

Section, direct the  property to be  delivered to the  Chief Judicial 

Magistrate, who shall  there upon deal  in the manner provided under 

sections 457, 458 and 459.

(4) Except where the property is livestock or is subject to speedy and 

natural decay or where a bond has been executed in pursuance of 

Sub Section (2), an Order made under Sub Section shall not be carried 

out for two months or when an appeal is presented, until  such 

appeal has been disposed off.
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(5) In this section, the term Property includes, in the case of property 

regarding which an offence  to have  been committed, not only such 

property  as  has  been  originally  in  the  possession  or  under  the 

control of any party but also any property into or for which the same 

may have  been converted or exchange or anything acquired by such 

conversion or exchange, whether immediately or otherwise.

The provisions of the sections 452 comes  into operation only on  the 

completion of the trial or an inquiry of a trial in any Criminal Court refer to 

four classes of property or document namely

(1)    Produced before this Court

(2)    In its custody

(3)    Regarding which any offence is committed

(4)    Which is used in the commission of any offence

When an inquiry or trial in any Criminal Court is concluded, the Court may 

make such Order as it thinks fit for the disposal, by destruction, confiscation or 

delivery to any person claiming to be entitled to possession thereof or otherwise, 

of any property or document produced before it or in its custody or  regarding 

which offence appears to have been committed or which has been used for the 

commission of any offence.  Under the Court an Order can be made with regard 

to any property produced before this Court or in its custody, even though it has 

not been used for the commission of any offence or no offence in regard to it has 

been committed.

When  the  rightful  claimant  applied  to  the  Court  for  possession  of 

property the Court cannot be shrug its responsibility and direct him to go to Civil 

Court.

In Binu Paul Vs. Babu Raj reported in 2001 (1) ALT Criminal 124 Kerala, 

the Lordships held that
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If the section is to be applied there must have been an enquiry or trial in 

the Court and the enquiry or trial should have been concluded and if the offence 

is compounded before enquiry or trial has commenced, Section does not apply. 

In Kalia Ammai Vs. State reported in 2000 (2) ALT Criminal 232 Madras, 

the Lordships succinctly held that

When Properties, Jewels recovered  at the place of occurrence and  places 

pointed out by the accused and if they are before the court in the absence of any 

other claims, when accused acquitted, jewels to be returned to wife of deceased. 

Disposal of Property seized from accused as theft property. Truck seized 

from Accused and sold in auction. Criminal  Proceedings ended in favour of 

Accused and Truck  was directed to be returned to accused from whom it was 

seized. Auction purchaser cannot have a right to retain vehicle. He is only entitled 

to have return of money deposited by him as sale consideration. (Naiz Ahmed 

Vs. State of U.P. reported in 1994 SCC Criminal 1730) .

Criminal Court has no jurisdiction to decide the question of rights of parties 

mainly concerned with right to possession of  property. Rights over property can 

only be adjudicated by a  competent civil court. (Makkena  Subbanaidu Vs. 

State of A.P. 2002 (2) ALT Criminal 44).

IV.    Section 453 : This Section applies to payment to innocent purchaser of 

money found on accused.

When any  person is convicted of any  offence  which includes or 

amounts to  Theft, and receiving or retaining stolen property without knowing or 

having   reason   to  believe,   the   Court   may   on   the   application   of   such 

purchaser or on the restitution of the stolen property to the person entitled to the 

possession thereof, order that out of such money a sum not exceeding the price 

paid by such purchaser be delivered to him.
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The Magistrate can give compensation to an innocent purchaser
only out of any money found in person of the accused, when no money was found 

in the   possession of the person convicted, the  Magistrate  cannot grant 

compensation  to  the  innocent  purchaser out  of  the  fine  imposed  on  the 

accused.  If no money is found, then the only action by a bonafide purchaser is 

a claim in a Civil Court.

V.      Section 454: Appeal against orders under sections 452 or 453 :

Any person aggrieved by an Order made by a Court under section

452 or 453, may appeal  against it to the Court to which appeals ordinarily lie 

from convictions by the former court.   On such appeal, the appellate court 

may direct the order to be stayed pending disposal of the appeal, or may modify, 

alter or annual the order and make any further orders that may be just.

VI.    Section 455 : D  e      s  tr  u      c  t  i      o  n      s   o      f     li      b  e      l      l  o      u      s     an      d     o      t  h  e      r     ma      t  t  e      r   :

1. When an accused is convicted for offences under section 292, section

293, section 501 or section 502 IPC the Court may order the restriction 

of all the copies of the thing in respect of which conviction was had, and 

which are  in the custody of the Court or remain in the  possession or 

power of the person convicted.

2. In like manner the Court may, on a conviction under section 272 to

275  IPC,  order  the  food,  drink,  drug  or  medical  preparation  in 

respect of which the conviction was had, to be destroyed.

VII.  S      e      c  t  i      o      n          4      5  6          :          P  o      w  e      r          to          R  e      s  t  o  re          p  o      ss  e      ss  i      o  n          o      f          i      m  m      o  v  a      b  l  e   

p  r  o      p  e      r  ty     :  

This section deals with immovable property where as sections 451
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to 455 deals with movable property.  The jurisdiction of Criminal Court under this 

section is quasi, civil in nature  and is exercised on the  grounds of civil 

convenience  and public policy. The order under above section may be  passed 

either by the Trial Court or by any court of appeal, confirmation or revision.  If a 

Criminal Court passes an order under this  provision, the aggrieved party can 

approach Civil Court to set aside such order.

VIII. S      e      c  t  i      o      n     4  5      7     :     P      r  o      c  e      d  u  re         b  y         p  o  li      c  e         u      p  o      n     s  e      i      z  u      r  e         o      f     p  r  o      p  e      rty     :  

This   section   applies   when   case  property   is   reported   to   a 

Magistrate by any police officer. Whenever the seizure of property by any 

police officer is  reported to a Magistrate under the provisions of this Court, and 

such property is not produced before a Criminal Court during an inquiry or 

Trial, the Magistrate  may make such order regarding disposal, delivery of such 

property,  to the person entitled  to the possession thereof.  Under this section 

during an inquiry or trial, the Magistrate may order disposal or delivery of 

such property to the person entitled to.

Scope of Magistrate has power to pass orders as to disposal or delivery of 

property seized by police  during investigation and brought to his notice  before 

commencement of inquiry or trial.  M.Muniswamy Vs. State of A.P.  
1992 (3) 

ALT 50.

     Magistrate has no jurisdiction under Section 457 of the court to pass an order 

for custody of vehicle not produced before him in an inquiry or trial. Voruganti 

Seshachala Venkateswarlu Vs. Government of A.P. 2003 (2) ALT 444.
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IX.    S      e      c  t  i      o      n         4      5  8         :         P      r  o      c  e      d  u  re         w  h      e  re         n      o         c  l      a  im      a  n      t         a      p  p  e      a      rs         w  i      t  h  i      n         s  i  x   

m      o      n  t  h      s   :

This   section   provides   procedure  for  disposal  of   property   when  no 

claimant  appears  within  six  months.    If  the  claimant  fails  to  prove  his 

ownership over the property the Court has to brought presumption under section 

110  of  Indian Evidence  Act.    If  the  claimant fails to    prove his ownership 

i.e., to show that it was legally acquired by him, the Magistrate may order such 

property shall be at the disposal of State Government and may be sold  by  that 

Government   and   the   sale   proceedings   within   manner   as  prescribed. 

Appeal  lies  against  such  order.  The  burden  of  proof  as  to ownership as per 

Section 110 of Indian Evidence Act, 1872, the question whether any person is 

owner of anything of which he is shown to be inpossession, the burden of 

proving that he is not the owner is on the person who affirms that he is not the 

owner.

X. Section 459 :- Magistrate has power to sell perishable property under 

this provision

PROPERTY SEIZED UNDER SECTION 41 R/W 102 OF CR.P.C:-

When police seized any property under section 41 r/w section 102 of Cr.P.C 

and produced before the court, such property should be received by the court. If 

there is no complaint/report by any person, police will file final report. The Presiding 

officer shall verify final report to know what steps had been taken police as to such 

property. When it is satisfied that there is no complaint had been registered in any 

police station, such final report can be accepted and the Magistrate can take steps 

for  disposal  of  such  unclaimed  property  as  per  procedure  contemplated  under 

sections 458 and 459 of the Code of Criminal Procedure,1973.

If any crime had been registered as to such property seized under section 41 and 

section 102 of Cr.P.C,  the property should be transferred to the court concerned
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Currency Notes and Coins:- Money should not be freezed anywhere and in the 

interest of economoy of the State, the cash should be deposited by way FDR in any 

Nationalized Bank. Guidelines given in Sundarbhai Ambalal Desai’s case (2002) 10 

SCC 283 should be followed.

Perishable Items:- Where perishable items such as food products,  agricultural 

produce etc , which are prone to speedy and natural decay, are produced, such 

property should be given to the person to whom such property belongs to. If such 

property  is  unclaimed,  the  property  may  be  sold  in  public  auction.  The  sale 

proceeds should be deposited in Criminal Court Deposits. Such transaction should 

be entered in property Register. After final disposal of the case, the sale proceeds of 

unclaimed property should be confiscated to the State.

Livestock: Cows, goats, sheep, birds etc are called livestock. Where livestock is 

seized, the descriptive particlurs of such livestock such as colour, breed, age, and 

other identification marks should be noted and such property can be returned to its 

owner  for  interim safe  custody.  The  Court  can  direct  the  person  to  whom the 

livestock is given for safe custody to file periodical report about the condition of the 

livestock. When no person claims livestock, it can be given to ‘’Govu sadan’ in case 

of cattle or to the place where the livestock is being protected and if no persons 

claims the livestock, the same may be sold by way of public auction and deposit the 

sale proceeds in Criminal Court Deposits. After final disposal of the case, the sale 

proceeds of unclaimed property should be confiscated to the State.

Explosive devices/Bombs:- Bombs should not be produced before court. Soone 

after the seizure any bombs / explosive devices, the police should take precautions 

for safe handling and report the same to the Court. And that the police has to take 

steps to inform the same to Bomb Diffusal Squad/Team for necessary instructions 

for sending the explosive items for analysis. The court may pass appropriate orders 

which  are  essential  for  safe  handling  of  explosive  items  and  to  send  them to 

Forensic analysis and thereafter for its disposal with help Bomb diffusal team. 



10

Gold and Silver Items:- Where Gold and Silver items are produced before the 

Court by police, they should be certified and weighed at the authorized Dharma 

kata and shall obtain a certificate to that effect. The magistrate shall put his initial 

and date on such certificate issued by Goldsmith and on the Dharma kata slip. If 

there is any difference of weight is found to the entries made in the list of property 

and the Certificate issued by the Goldsmith, both should be noted in the Property 

register.

Property in Sessions Cases:- 1. The case property of Sessions Case should be 

submitted to the Sessions Court with securely sealed. 2. The Magistrate can order 

interim safe custody of such property before committing the case to the Sessions 

Court. 3. Where the case property is given for interim safe custody, notice should 

be issued to that person to whom the property was given for inter in safe custody, 

to produce the said property.; and then after receiving the case property, it should 

be properly sealed and it should be submitted to the Sessions court. 

Disposal of case property after lapse (expiry) of appeal time:- Where the 

case property is still pending even after the lapse of appeal time, a notice as in 

Form-61 of Crl.R.P should be served to the person to whom the property belongs 

to.  If  such  person  fails  to  attend  to  receive  the  property,  or  the  property  is 

unclaimed, or where the owner is not traced out or where police could not find out 

legal  heirs  of  such property and when no complaint  is  reported regarding such 

property,  such  unclaimed  property  is  to  be  disposed  of  as  per  the  procedure 

provided under sections 457, 458 and 459 of Cr.P.C.

CHAPTER XI OF CRIMINAL RULES OF PRACTICE:- In this context, besides the 

procedure contemplated under section 451 to 459 of Cr.P.C, it is seminal to have a 

look at the rules provided in Criminal Rules of Practice as to the concept of custody, 

submission of material objects and disposal of case properties. Why these rules are 

important is that ”Rules of procedure without rules of content are empty, while rules 

of content without rules of procedure are blind”.

CUSTODY OF CASE PROPERTY ( Rules 220 to 222 of Crl.R.P):
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Personal responsibility:– 1. Presiding officers are personally responsible for the 

safe custody of case properties. (Rule 220). Inspection by PO and entries in 

register:– 1. Immediately of receipt of property, Presiding officer (PO) shall inspect 

the property and PO or Responsible Officer of the court shall enter the same in the 

property Register then itself. (Rule 221). Periodical checking by PO:- 2. PO shall 

check valuable and nonvaluable properties periodically and satisfy himself that all 

items are properly accounted for; safely kept; and order of disposal are promptly 

carried out. (Rule 221). Taking over the property by succeeding officer:- 1. 

Succeeding officer shall examine all properties; certify in the registers themselves 

that he has taken over the properties and shall affix necessary certificate in the 

Register. (Rule 221). Valuable properties must be kept in strong box: Firstly, all 

valuable should be separated and kept in strong box with goodlock and key to 

protect against damage. Secondly, They should invariably be deposited in the Sub – 

Treasury. (Rule 221)

SUBMISSION OF MATERIAL OBJECTS (RULES 223 TO 226 of Crl.R.P)

The Sessions Judge shall  in  his  discretion submit  material  objects  which are of 

assistance to the High Court. 2. Court of Session shall enclose a list of material 

objects in Judicial Form No. 129-A with the case records. (Rule 223). Note to be 

made, if any Material Object is Retained:- such retention should form part of the 

record  submitted  to  the  High  Court.  “Other  miscellaneous  papers  if  any”  with 

English part of the Sessions Record, the page assigned to the paper being shown 

against Item 6(b). (Rule 224). Return to be obtained by the lower court within one 

month:- Articles received from lower Courts such as sticks, stones, knives, axes, 

guns, rags of  clothing, earth etc.,  and all  articles of trifling value are ordinarily 

retained in the High Court and destroyed there. If such property which are omitted 

to return by High Court to lower court, an application seeking such property should 

be made within one month from the date of receipt of lower court record. (Rule 

225).  Properties  in  Sessions  Cases may be  sent  to  Committing  Magistrates  for 
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Disposal:- The properties in Sessions Cases which have to be dealt with under Sec. 

452 of the code may be forwarded to the Commi_ing Magistrate excepting in such 

individual cases where the  Sessions Judge directs other wise. (Rule 226)

DISPOSAL OF THE CASE PROPERTY (Rules 227 to 234 of Crl.R.P):

Judgment to contain Orders for disposed (Rule 227). Material objects exhibited at 

the trial of criminal cases should be retained by the Court until the Court is satisfied 

that the appeal time has expired and that no appeal has been presented or that any 

appeal presented has been disposed of. But when a case is disposed of by High 

Court, the material Object shall ordinarily the disposed of after the expiry of 90

days from the date of judgment of the High Court, unless in the meantime. (1) the 

parties interested have, on a proper application, obtained a direction from the High 

Court for preservation of such objects, pending disposal case in Supreme Court as 

referred in rule 228. After that, they may be destroyed or otherwise disposed or 

according to the Rules. (Rule 228).

Orders for destruction of case property should be carried out in the presence of the 

Presiding Officers.(Rule 229).

It is not desirable to order destruction of valuable property. It should, if it is not 

ordered to be delivered to the person entitled to it, be confiscated or otherwise 

disposed of. (Rule 229).

Final disposal of case property:-

1. Rule 230 Crl.R.P:- Weapon oth er than a fire arm or ammunition:

1. Weapon other than a fire arm or ammunition which unusual char acter or of 

special interest, it should be sent to medical college or Police Museum. 2. Before 

sending it, court shall ascertain by reference whether it is required to them or not. 

3. If the article is required by both, Medical college will have priority. 4. If it is not 

required by the both, it should be destroyed. 5. This rule applies to Sessions cases.
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2. Rule 230 Crl.R.P:- Art objects and antiquity — 1. The Director of archaeology 

and Museums; 2. Before sending it, court shall ascertain by reference whether it is 

required to them or not; 3. If it is not required to them, it should be destroyed.

3. Rule 230 Crl.R.P:- Gold ornaments: Mint Master through a responsible Officer 

by pre-arrangement

4.  Rule 234 Crl.R.P :- Counterfeit coins: They shall be forwarded together with 

any dies, moulds etc., which may have been produced in the case to the nearest 

Treasury or Sub-Treasury, with request that they may be remi_ed to the Mint for 

examination.  A  concise  and  accurate  report  should  also  be  sent  containing  a 

description of the case and the sentence imposed.

5. Rule 234 Crl.R.P:- Forged Currency: Notes It is a matter for the decision of the 

Court with tries the case.

–(1) deliver the same to police for destruction; or (2) If they are of special interest, 

police  may  make  them over  to  the  Criminal  Investigation  Department  for  this 

purpose; (3) All forged currency notes brought before the Court shall be handed 

over to the Police for being forwarded to the Issue Department of the

Reserve Bank of India, with a brief report of the case.

6.  Rule 234 Crl.R.P: Arms and ammunitions: It should be sent to the nearest 

Arsenal for disposal.

Delivery  of  Case  Property  to  the  person  entitled:-  When  any  property  is 

ordered to be delivered to a party, notice should be issued to him in Judicial Form 

No .61. He should also be informed that if he does not appear on the date specified 

in the notice, the property will either be destroyed or sold and the sale proceeds 

credited to Government. If the Party appears after the sale of the property, the sale 

proceeds may be paid to him deducting expenses of the sale. (Rule 231).

Sale of Case Property as per provisions of CPC:- Sale of property should be 

conducted by an officer of the Court and should be public auction. It should be 

conducted and confirmed as far as may be in the manner prescribed for the sale of 

movable property by the Code of Civil Procedure and Civil Rules of Practice. (Rule 

232).
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Disposal of Excisable Goods:- In the case of excisable goods held in the custody 

of Criminal Courts, notice of the date of auction or other method of disposal shall be 

issued to the Excise Authority concerned requiring such authority to arrange for the 

collection of the duty leviable if any, on the goods and for the issue of transport 

permit where necessary. The Excise Authority may also be required to satisfy itself

that the purchaser in auction or otherwise is licensed to deal in such goods. (Rule 

233).

Similarly, a word as to Registers of case properties that are essential in this regard 

is not out of scope.

The following registers are to be scrupulously maintained by the criminal courts 

relating to the case

properties.

1. CR-15 is the Property Register

2. CR -16 is the Unclaimed case property Register.

3. Auction Register

4. Confiscated Property Register

5. Register of Sessions Court Orders

6. Properties to be sent to Mint.
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